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QUESTION(S) PRESENTED

CAN AN APPEALS COURT DENY A CERTIFICATE OF APPEALABILITY TO A
PETITIONER WHO HAS SHOWN THAT THE DISTRICT COURT IGNORED PRECIDENTIAL
RULINGS FROM THIS COURT REGARDING INEFFECTIVE ASSISTANCE OF COUNSEL WHERE

THE COUNSEL REFUSED TO FILE NOTICE OFVAPPEAL AND CONSULT WITH THEIR CLIENT?
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IN THE SUPREME COURT OF THE UNITED STATES .

PETITION FOR WRIT OF CERTIORARI

Petitioner prays that a writ of certiorari isse to review the judggment
below.
a. The opinion of the United States Court of Appeals appears at Appendix A
to the petition and is unpublished.
b. The opinion of the United States District Couft appears at Appendix B

to the petition and is reported at Perez v. United States, 2020.U.S.

Dist. LEXIS 33370.

JURISDICTION
The date on which the United States Court of Appeals decided my case was
December 28, 2020. No petition for rehearing was timely filed in my case. An
extension of time to file the petition for a writ of certiorari was granted to
150 days due to the COVID-19 pandemic, per Order, 2020 U.S. LEXIS 1643, No. 589

(March 9, 2020). See Supreme Court Rules 13.1 and 13.3.

The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

a. Sixth Amendment, U.S. Constitution - Effective Assistance of Counsel;

b. 28 U.S.C. § 2253(c)(2) - Certificate of Appealability.

STATEMENT OF THE CASE
gﬁestion 1 |
Can an appeals court deny a Certificate of Appealability to a Petitioner
who has shown that the District Court ignored prece&ential fulings from this
Court regarding Ineffective Assistance of Counsel where tﬁe Counsel refused to
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file a Notice of‘APpeal and consult with their client?

RELEVANT PROCEDURAL BACKGROUND

The Petitioner pled guilty to Possession of a Schedule II Controlled
Substance with the Intent to Distribute (21 U.S.C. § 841(a) (1) and.(b)(l)(B)
(viii)), and the U.S. District Court sentenced him to 156 months of imprisonment.

The Petitioner sought to have counsel file a Notice of Appeal because he
believed he had an issue concerning how his sentence was formulated.

fetitioner's defense counsel -- Cody Lee Skipper, Esq. —— a former
Assistant United States Attorney, represented the Petitioner at his re—araignment
through to his sentencing.'Beéause of counsel's dereliction of'hisxcohstitutionai
duties, the Petitioner filed a motion under 28 U.S.C. § 2255, arguing that
counsel failed to consult with him regarding filing a direct appeal, and that
counsel ignored any efforts by the Petitioner to arrange. for a meeting.to
discuss filing a direct appeal.

An evidentiary hearing.was held on October 29, 2019 which resulted in the
denial of the § 2255 motion on February 27, 2020.

The Petitioner then filed a motion for a Certificate of Appealability to
the U.S. Court of Appeals for the Fifth Circuit. That.request was denied on
December 28, 2020, but the Petitioner was not notified of the decision until
March 11, 2021.

Because of the appeals court and the district court rulings, which are at

odds with the U.S. Supreme Court's clear precedents in Garza v. Idaho, 139

S. Ct. 738, 203 L. Ed. 2d 77 (2019), and Roe v. Flores—Ortega, 528 U.S. 470,

145 L. Ed. 2d 985, 120 S. Ct. 1029 (2000), the Petitioner is seeking relief

via the writ of. Certiorari.



ARGUMENT

Issue regarding counsel's ineffectiveness should not be a dividing issue.

This Court has addressed the question of whether or not a defense attorney

is effective if he does not file a Notice of Appeal as instructed to do so. The

Flores—-Ortega decision should bé the controlling précedent with all district and
appelate courts.

‘On January 31, 2019, following sentencing, the Petitioner clearly instructed
his counsel .to file a Notice of Appeal. In the moments immediately following
sentencing, the Petitioner leaned over to his defense counsel and expressed his
dissatisfaction with his sentence, and he wanted to appeal. His defense counsel
told him he would come to the county jail and consult with him.

After several months of the Petitioner's defense counsel nof returning
phone calls or letters, the Petitiomer inquired at the courts as totfhe status
of his appeal. To his surprise, the Petitioner discovered that nothing was
filed. Around June 7, 2019, a letter was sent to the defense counsel, who never
replied.

In an attempt to regain his appellate rights, the Petitioner filed a motion
under 28 U.S.C. § 2255 on or about June 10, 2019. With a clear violation of his
constitutional rights, as well as his right to an>appea1, his efforts were
rejected by the U.S. District Court for the Northern District of Texas - Dallas
Division, and finally the Fifth Circuit Court of Appeals.

Was the Petitioner asking that his sentence be reduced? No, only that he be

allowed to file an out-of~time appeal, see United States v. Tapp, 491 F.3d 770,

2007 U.S. App. LEXIS 15343 (5th Cir. 2007). But none of the courts saw fit to
grant his requést; they simply went against the controlling precedent and allowed
an ineffective attorney to ;kirt his constitutional duties.

a. The district court held.that no prejudice occurred when counsel failed
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fo file a Notice of Appeal.

When the Petitioner was before the district court, the Magistrate
Judge recommended that the court deny his claim because, "...when
counsel breaches his constitutionally impésed duty to consulﬁ, prejudice
is not presumed." This is an examplg of how wrongly the district and

appellate courts have misinterpreted this Court's decision in Garza and

Flores—Ortega. In Garza, this Court strongly reiterated the prejudice in

Flores—Ortega, where it states in one sentence that the loss of the,

"...entire [appellate] process itself, which a defendant wanted at the
time and which he had a right [to]...demands a presumption of prejudice."
Id. at 483.

For the district and appellate courts to issue a statemeﬁt claiming
no prejudice is preéumed when counsel breaches his constitutionally
imposed duty is erroneous -and completely against this Court's decisions.

Now the Petitioner was to make it clear that his counsel's deficient

“actions did cause him prejudice.

Counsel purposely refused to return phone ‘calls or respond to messages
from Petitionmer.

At sentencing the Petitioner made it clear to counsel his desire
to fiie a Notice of Appeal, and counsel agreed to do so. He did ﬁot.

The Petitioner attempted to reach out to defense counsel in order
for him tp come and do a consultation about filing an appeal; Counsel
never responded. The Petitioner's family reached out to défense counsel,
even visiting his office and leaving a message to get him to file an
appeal, and defense -counsel did not respond to Petitioner's family. In
Garza, this Court stated that filing such a Notice of Appeal is,
"...purely ministerial...and it imposes no great burden on counsel."

citing Flores—Ortega at 474. But to the Petitioner's counsel, it was a

burden and to the district court, as well as the appellate court, it was

4



perfectly appropriate for counsel to ignore his comnstitutionally
required duties, and to brush aside the precedents set by this Court.

Why should a writ of certiorari be granted to the Petitioner?-

In the instant case, the Fifth Circuit agreed with the gbvérnment, saying
that because the Petitioner waived his right to appeal wiéhin his plea agreement,
the defense counsel was not obligated to consult with him, not file a notice of
appeal. This 'is at odds with, not only this Court's decisions, but with at

least three other circuits, who have held that Flores—Ortega does apply in cases

involving plea and collateral review waivers.

In Campusano v. United States, 442 F.3d 770, 2006 U.S. App. LEXIS 8182

at 771-72 (2nd Cir. 2006(, where the plea agreement contained a conditional
waiver of appeal and collateral relief, the district court denied Campusano's
§ 2255 motion, holding, inter alia, that ﬁnless Campusano requested counsel ;.

to appeal under the waiver, the Flores—Ortega rule could not apply. See Id. at

772-73. The Second Circuit Court of Appeals determined that the district court
erred and remanded for an evidentiary hearing. Although applying the Flores—
Ortega presumption to waiver cases would, ", ..bestow on most defendants nothing
more than an opportunity to lose [or win],” the Second Circuit Court of Appeals
could not, "...cut corners when Sixth Ammendment rights are at stake." Ig.; see

also Gomez-Diaz v. United States, 433 F.3d 788. 2005 U.S. App. LEXIS 28076,

19 Fla. L. Weekly Fed. C. 134, at 791-94 (1llth Cir. 2005) (holding in cases

with waivers of direct appeal and'collateral review, that, "...[1i]f the evidence
establishes either that a petitioner's attormey acted contrary to his client's
wishes, or that he failed to fulfill his duty to attempt to deterﬁine his
client's Wishes, prejudice is to be presumed, and petitioner is entited to an
out—-of-time appeal, regardless_of whether he can identify any arguably
meritorious gruond for appeal that would fit one of the exceptions contained

~in his appeal waiver.") citing United States v. Garrett, 402 F.3d 1262, 2005 U.S.
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LEXIS 5443 (10th Cir. 2005) & n.5.(holding in cases with waivers of direct
appeal and collateral review that the district court's rationale that counsel

could not have rendered ineffective assistance for failing to file an appeal

that was precluded by the appeal waiver was'contrary to Flores—Ortega and circuit
precedent.)

With the above circuits following this Court's lead in Flores—Ortega and

Garza, the Fifth Circuit chose to reject that precedent and rule against the
Petitioner. This is a clear division and must be settled by this Court so that

all circuits are adjudicating these cases with justice and Conformity.

CONCLUSION
The petition for a writ of certiorari should be granted.
Respectfully submitted,

’ Velan  Gectl TR

Verlan Perez, Jr., Petitioner

Registration # 56328~177
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reuquired to be served, by depositing an envelope containing the above documents
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postage prepaid, or by delivery to a third-party commercial carrier for delivery
within three calendar days.

The names énd addresses of those served are as follows:

U.S. Solicitor General

Department of Justice

950 Pennsylvania Avenue, N.W., Room 5615

Wasington, D.C. 20530-0001

I declare under penalty of perjury that the foregoing is true and correct.
Executed on April 3 ,» 2021.
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