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PER CURIAM.

The petition for writ of certiorari is denied on the merits.

LEWIS, TANENBAUM, and LONG, JJ., concur.
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IN THE SECOND JUDICIAL CIRCUIT COURT OF FLORIDA
IN AND FOR LEON COUNTY, FLORIDA

THOMAS MCGILL, DOC #982800
Petitioner

Case No.: 2018-CA-002011
V.

FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent
/

.ORDER DENYING PETITION

- THIS CAUSE comes before the Court on a petition for writ of mandamus filed by Thomas
McGill (herein Petitioner), who argues that the Florida Department of Corrections (herein the
Department) has impropérly designated him ineligible to earn incentiYe and educational gain time.
The Court, having considered the petition, the Department’s response, any reply thereto, the court
file, and being otherwise fully advised in the premises, finds as follows: |

Petitioner was received by the Department on April 25, 1996, having been sentenced in the
Circuit Court of Bay County on April 12, 1996, in pertinent part, to life in prison for the crime of
first-degree murder, in violation of Section 782.04(1), Florida Statutes (1994). Petitioner
| committed his offense on December 26, 1994, when he was a juvenile. -

On June 16, 2017, nunc pro tunc to April 12, 1996, Petitioner was resentenced from Iife to
a prison term of fifty years, less 473 days jail credit as previously awarded, and credit for time
already served in prison.

On March 27, 2018, the Department processed a court order dated March 13,‘_425018,
amending McGill’s judgment and sentence to reflect that he is entitled to a review of his sentence

after twenty-five years. Accordingly, Petitioner’s tentative release date is December 13, 2044.
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On September 18, 2018, Petitioner filed a petition for mandamus relief before this Court,
arguing that first-degree rnﬁrderers who committed their crimes while the 1994 gain time statutes
were in effect are entitled to earn gain time once their sentences have been reduced to a term of
years.

Also currently pending before this Court is - Petitioner’s .Request for Hearing/Oral
Argument, filed June 6, 2019, and the Department’s Motion for Disposition of the Instant Case
Based on the Already Submitted Written Pleadings Without Hearing, filed June 17, 2019. The
Court, having considered the motions and the written pleadings already filed with the Court, finds
this case is well-suited for disposition based on the written pleadings. Accordingly, Petitioner’s
request for a hearing is DENIED and the Department’s motion for disposition is GRANTED.

Under the gain time statute in effect between January 1, 1994, and October 1, 1995, during
which period Petitioner committed his offense, inmate could earn either twenty- or twenty-five-
days’ incentive gain time per month, depending on the severity of the offense. Section
944.275(4)(c), Florida Statutes (1994), provided:

For each month in which an inmate works diligently, participates in training, uses

time constructively, or otherwise engages in positive activities, the department may

grant incentive gain-time in accordance with this paragraph. For sentences imposed

for offenses committed on or after January 1, 1994, for offenses which are, were,

or would have been ranked on the offense severity chart in's. 921.0012 in:

1. Levels 1 through 7, up to 25 days of incentive gain-time, which shall be credited
and applied monthly,

2. Levels 8,9, and 10, up to 20 days of incentive gain-time, which shall be credited
and applied monthly. '
Capital felonies were not included in the Section 921.0012 offense severity ranking chart.

Accordingly, capital felony sentences were not eligible for gain time credit.! In the instant case,

' “The 1994 sentencing guidelines, that were effective January 1, 1994, and any revisions thereto, apply to all felonjes,
.except capital felonies, committed on or after January 1, 1994, and before October 1, 1995." § 775.082(8)(b), Fla.
Stat. (emphasis added).
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Petitioner has been convicted of committing felony first-degree murder under Section 782.04(1),
Florida Statutes (1994), an offense which is not included in any of the stipulated Levels of Section
944.275(4)(c) (1994).

Petitioner devotes several pages to discussing what constitutes a “capital felony” under
Florida law, but that discussion has no real bearing on the issue at hand. Regardless of whether
Petitioner is a “capital” felon now that his sentence has been converted to a term of years, the fact
remains that the Florida Legislature declined to include his offense in any of the statutorily-
~ designated Levels in the 1994 gain time statutes. For this reason alone, he is ineligible to earn gain
time. “Gain time is a matter of grace that an inmate does not have a vested right to receive without

a legislative enactment.” McGee v, State. Florida Dept. of Corr., 935 So. 2d 62, 63 (Fla. 1st DCA

2006) (citing Waldrup v. Dugger, 562 So0.2d 687, 694-95 (F1a.1990). Further, it is well-established

that “[a] prisoner’s ability to earn gain time is based on the statutes in effect at the time of the
offense.” In re Commitment of Phillips, 69 So. 3d 951, 956 n.6 (Fla. 2d DCA 2010), approved
sub nom. State v. Phillips, 74 So. 3d 1084 (Fla. 2011), and approved sub nom. State v, Phillip S,
119 So. 3d 1233 (Fla. 2013). As the Florida Supreme Court explained in Waldnis: “inmates have
no absolute right to avail themselves of a separate, intervening gain-time statute that is more lenient
than both the statute in effect at the time of the offense and the one presently in effect.” Id. at 695

(citing Connell v. Wade, 538 So. 2d 854, 855 (Fla. 1989)). Far less do inmates enjoy a right to

have the judicial branch re-write gain time statutes perceived to be insufficiently clement.
Petitioner argues that because his sentence was reduced from life imprisonment to a term

of twenty-five years, the underlying offense is effectively not “capital” for sentencing purposes,

and that he is therefore eligible to earn gain time. As shown above, this argument is without merit,

because Petitioner’s ineligibility to earn gain time does not depend on whether his offense is or is
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not a “capital felony.” Rather, his ineligibility is rooted in the fact that the gain time statutes in
effect at the time he committed his offense did not award gain time to first-degree murderers.
Nevertheless, even if Petitioner’s premise is correct — namely, that he is eligible to earn gain time
so long as he is not a designated capital felon — his argument is still without merit. Under Florida
law a felony which is not “capital” in the traditional sense of the word (i.e., punishable by death)
is In fact “capital” for sentencing purposes when so designated by the Legislature. Petitioner has
- Indisputably been convicted of committing first-degree murder under Section 782.04(1)(a)2.d.,
Florida Statutes (1943), which is expfessly designated a “capital felony” by subsection (1)(a)3. of
the same statute. Accordingly, Petitioner is a capital felon.

It is a longstanding principle of statutory construction “that words or phrases in a statute
must be construed in accordance with their common and ordinary meaning.” Donato v. Am. Tel.
& Tel. Co., 767 So. 2d 1146, 1154 (Fla. 2000). However, “[wlhen a definition of a word or phrase
1s provided in a statute, that meaning must be ascribed to the word or phrase whenever it is repeated
in the statute unless a contrary intent clearly appears.” ‘Nicholson v. State, 600 So.2d 1101, 1103
(Fla. 1992). Section 775.081(1), Florida Statutes (1994), effectively defines a “capital felony” as
any felony designated such by the Florida Legislature, regardless of whether it is, in fact,
punishable by death:

Felonies are classified, for the purpose of sentence and Jfor any other purpose

specifically provided by statute, into the following categories:

(a) Capital felony;

(b) Life felony;

(c) Felony of the first degree;

(d) Felony of the second degree; and

(e) Felony of the third degree.

A capital felony and a life felony must be so designated by statute.

(emphasis added).
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In Rusaw v. State, the Florida Supreme Court held that, even though a defendant convicted

of capital sexual battery could not be sentenced to death, his crime was still “capital” because it
was so designated by statute. 451 S0.2d 469, 470 (Fla. 1984). The Court rejected the defendant’s
argument that he should have been sentenced as though he had committed a life felony, because,
the Court observed, his offense was still designated a capital felony under Florida law. Id.; see

also Batie v. State, 534 So. 2d 694 (Fla. 1988) (“Notwithstanding our determination that the sexual

battery proscribed by subsection 794.011(2) is no longer a capital crime, in Rusaw and [State v.

Hogan, 451 So.2d 844 (Fla.1984)] we recognized the legislature’s definition of it as ‘capital’ in
determining legislative intent for other consequences of this crime.”).
The most thorough judicial exposition of Florida’s “capital felony” doctrine seems to be

the recent opinion of the Second District in State v. Kwitowski, 250 So. 3d 210 (Fla. 2d DCA

2018). There, the court heard an appeal from an offender, one Kwitowski, who had been convicted
of violatihg Section 837.02(2), Florida Statutes (2016), which made perjury in “an official
proceeding related to the prosecution of a capital felony” a second-degree felony. Id. at 211.
Kwitowski had committed perjury in a prosecution for capital sexual battery, an offense classified
under Section 794.01 1(2)A(a), Florida Statutes (2016), as a “capital felony.” Id. The trial court
dismissed the second-degree perjury charges on the grounds that capital sexual battery cannot be
a capital felony because it is not punishable by death. Id. at 211-12. The Second District reversed
the trial court’s dismissal, explaining that “the statutory term ‘capital felony’ unambiguously refers
to an offense that the legislature has by statute classified as a capital felony without regard to
whether the death penalty may constitutionally be imposed for an offense so classified.” Id. at
211. The court proceeded to deliver an extensive description and explanation of Florida’s capital

felony doctrine, some highlights of which include the following:
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The trial court’s interpretation of the term “capital felony” hinged on its sense that
the ordinary meaning of that term refers to a felony constitutionally punishable by
death. And it is doubtless true that when we determine the plain meaning of an
undefined term in a statute, the ordinary, everyday meaning of that term is what
usually controls. But where the legislature has defined the term, it is the defined
meaning, not the ordinary meaning, that controls — at least absent a clear indication
that a different meaning from the defined one was what the legislature meant. Here,
section 775.081 — the statute classifying felonies into different categories —
defines the term ‘capital felony’ as a felony that the legislature has classified by
statute as a capital felony.

The classification statute is, to be sure, not a run-of-the-mill definitional statute of
the type that begins “as used in this chapter, the following terms have the following
meanings.” But that is how the statute operates. It says both that a ‘capital felony’
is one that the legislature has by statute classified as such and that this classification
operates ‘for the purpose of sentence and for any other purpose specifically
provided by statute.” In other words, where the legislature has classified an offense
as a capital felony, that classification controls both for purposes of sentence and for
any other purpose where a statute specifically provides that classification is
relevant. Although it does not call itself a ‘definitions’ provision, that is very much
what the classification statute is. Like a definitional provision, the text of the
classification statute tells the reader that when the legislature uses the term ‘capital
felony’ in a statute that specifically makes the classification of a felony relevant, it
means any felony that it has by statute called a capital felony. . .-.

When a statutory term has been used in a way that carries a specialized or technical
meaning, that meaning prevails over the term's ordinary meaning. And similarly,
when a statute ‘uses an undefined term with a fixed legal meaning fitting the
context, that meaning governs’ instead of the ordinary meaning of that term. The
context in which the word is used is an important factor in determining whether the
term has been used in a technical or ordinary sense.

Here, the context in which the term “capital felony” is used in the Florida Criminal
Code is dispositive of the question. In the Florida Criminal Code, the term ‘capital
felony’ is both a specialized reference and a legally significant reference to a felony
that the legislature has classified as such. Section 775.08 1(1) lLists every
classification the legislature might give to any felony it creates and then says that
each felony has the classification the legislature gives it in a statute. One of those
classifications is ‘[c]apital felony.” Whatever the ordinary meaning of the term
‘capital felony’ might be in other contexts, section 775.081(1) quite clearly refers
to a felony that the legislature has labeled a capital felony in a statute that classifies
an offense. . . .

We recognize, of course, that the consequence of the classification of an offense as
a capital felony is that the legislature deems it potentially eligible for imposition of
the death penalty under section 775.082(1)(a). But that consequence does not make



Case No.: 2018-CA-002011

it reasonable to understand the term ‘capital felony’ in the second-degree perjury

statute as meaning only a felony that may constitutionally be punished by death.

Nothing in either section 775.081(1} or section 775.082 says that the constitutional

availability of the death penalty determines or influences the classification of a

crime as a capital felony — i.e., nothing in those statutes says that a capital felony

for which the death penalty is no longer constitutionally available is no longer

classified as a capital felony.
Id. at 214-17 (numerous citations omitted).

It is doubtless with this tradition of statutdry construction in mind that the Florida Supreme
Court recently and matter-of-factly observed that, under Florida law, “a juvenile can now be
- Sentenced to a term-of-years sentence for a capital offense.” Purdy at 727 (emphasis added).

Petitioner’s insistence that a felony can only be “capital” when it is punishable by death
completely ignores the aforementioned considerations and precedents, and relies on a very
. selective misreading of what the courts have pronounced on various occasions. For example, he
cites the Florida Supreme Court’s observation in Mills v. Moore, 786 So.2d 532, 538 (Fla. 2001),
that “a ‘capital felony’ is by definition a felony that may be punishable by death,” but ignores all
the other case law which qualifies this observation, including the Supreme Court’s own abiding
precedents. See Kwitowski, 250 So. 3d at 217-19 (finding “Mills is inapposite because it had
nothing to do with . . . whether a felony classified as a capital felony retains that classification, and
hence that meaning, when it is determined that it is unconstitutional to impose the death penalty
for that particular felony. . .. [Ulnless and until the legislature changes that classification, the
offense remains a ‘capital felony’ as that term is used in the Criminal Code — just one for which

a sentence of death cannot, consistent with the Constitution, be carried out.”) (citing Batie v. State,

534 So0.2d 694, 694--95 (Fla. 1988); Buford v. State, 403 So.2d 943 (Fla. 1981); Rusaw v. State

451 S0.2d 469 (Fla. 1984); State v. Hogan, 451 So.2d 844 (Fla. 1984)).
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Likewise, the Supreme Court in Huffiman v. State, 813 So. 2d 10 (Fla. 2000) had nothing
to do with the definition of “capital felony” umfer the Florida Statutes, but with who qualifies as
a capital felon for the purposes of Rule 3.850, Florida Rules of Criminal Procedure. As the high
Court explained, “even though certain types of sexual crimes gualify.as capital felonies under

- gither current orprior versions ofthe Florida Statutes, . . . defendants convicted of capital crimes,

but not sentenced to death, qualify as noncapital defendants for the purposes of rule 3.850.” 1d. at
11 (emphasis added). Article V, Section 2(a), of the Florida Constitution grants to the Supreme
Court the exclusive authority to adopt rules of judicial practice and procedure, and to interpret the
same, and this the Court did in Huffman.

Petitioner similarly misreads the First District’s ruling inQOrtiz v. State, 188 So. 3d 113,

115 (Fla. Ist DCA 2016), review granted. decision quashed on other grounds, 43 Fla. L. Weekly

8556 (Fla. Oct. 19, 2018), which, in pertinent part, did not concern itself with the definition of
“capital felonies” under the Florida Statutes, but with the definition of the distinct expression
“capital cases™ under Section 913.10, Florida Statutes. The court observed that “Iwlhile it is true
 that first degree murder is a capital felony pursuant to section 782.04(1)(a), and that section 913.10
mandates a'12—person jury in ‘all capital cases,” a capital case for purposes of Chapter 913,
Florida Statutes, is a case where the death penalty is legally possible,” and justified this
- construction by recourse to the statute’s own plain language: “The Florida Legislature plainly
understands a capital case for purposes of chapter 913 is one where the death penalty is possible
as evidenced by section 913.13, which excludes from jury service in a capital case any person who
has an opposition to the death penalty.” Id, (emphases added).
Petitioner’s invocation of Sections 775.082(1) and 921.141, Florida Statutes (1994), has

already been anticipated and answered by the Supreme Court in Rusaw, where the Court observed:
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[E]limination of the death penalty from the statute does not of course destroy the
entire statute. We have steadfastly ruled that the remaining consistent portions of
statutes shall be held constitutiona] if there is any reasonable basis for doing. In
subsection 794.011(2) the legislature has denominated certain conduct to be a
“capital” crime and has provided alternative penalties for that crime. [Our] striking
of one of those penalties has not disturbed the other.
Id. at 470 (citations omitted). In other words, the judicial striking of the death penalty for a capital
- felony does not disturb the other consequences for that crime imposed by the Legislature, including
ineligibility to earn gain time. See Batie at 694-95 (observing that “[n]otwithstanding our

determination that the sexual battery proscribed by subsection 794.01 1(2) is no Ionger a capital

crime, in Rusaw and Hogan we recognized the legislature's definition of it as ‘capital’ in

determining legislative intent for the other consequences of this crime”).

Section 775.15(1), Florida Statutes (1994), does not support Petitioner’s position either.
That statutory subsection clearly stipulates that “[i]f the death penalty is held to be unconstitutional
| by the Florida Supreme Court or the United States Supreme Court, all crimes designated as capital
felonies shall be considered life felonies for the purposes of this section,” i.e., for the purposes of
Section 775.15, which governs time limitations on prosecutions. This section of the Florida
- Statutes is not at iésue in the instant case.

Finally, Section 944.275(4)(e), Florida Statutes (1994), does not presently allow Petitioner
to earn the stipulated “one-time award of 60 additional days of incentive gain-time™ because this
statute provides that such credit may only be awarded to an inmate “who is otherwise eligible® for
incentive gain time. As has been demonstrated, under Section 944.275 (4)(c) (1994), Petitioner is
ineligible to earn incentive gain time.

Petitioner further argues that, even if he is a capital felon, he is entitled to earn incentive
gain time solely because none of the gain time statutes explicitly state that first-degree murderers

are ineligible to earn gain time. This argument is also without merit. Section 944.275(4)(c),
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Florida Statutes (1994), expressly delineates who is eligible to earn incentive gain time and in what
amount it is to be credited, and under this statute first-degree murderers are ineligible to earn it,
even though the Legislature could quite easily have provided that such felons would become
eligible in the event their sentences were reduced to a term of years.

Sections 944.275(2)(a) and (3)a, Florida Statutes ( 1994), do not support Petitioner’s
argument either. Subsection (2)(a) does not provide that all inmates sentenced to a term of years
are eligible to earn incentive gain time. Instead, it provides that, when establishing the date of
release from custody, the Department “shall reduce the total time to be served by any time lawfully
- credited.” (emphasis added). As demonstrated supra, Petitioner is not lawfully entitled to any
such credit. Similarly, subsection (3)(a) stipulates that the Department shall establish for all
inmates a tentative release date “which shall be the date projected for the prisoner’s release from
custody by virtue of gain-time granted or forfeited as described in this section.” (empbhasis added).
As has béen shown, Section 944.275 (“this section”) does not authorize the award of gain time to
convicted first-degree murderers.

Petitioner is further mistaken when he asserts that the Department has, or had ever, awarded
him incentive gain time his first-degree murder sentence. As the Department has repeatedly
explained to him, the Department keeps administrative track of monthly incentive gain time
pétentially (but not actually) earned by ineligible offender inmates, doing so in case the Legislature
elects to amend the Florida Statutes to render such inmates eligible, or in the event an inmate’s
conviction or sentence is modified in such a way that he becomes newly eligible to be awarded it.
By Petitioner’s own admission, this so-called “award” of gain-time was being made on a monthly
basis (and “revoked” fdr disciplinary infractions) for some twenty or so years before his life

sentence was modified to a term of years, two decades during which neither he nor the Department

10
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expected he would ever be released from custody barring legislative amendment of the gain time
statutes or judicial modification of his sentence, so such recording of accumulated gain time was
obviously not an actual award of the same.

The Florida Legislature has thus far declined to award inmates in Peﬁtioner’s situation —
first-degree murderers who offended in 1994 — eligibility to earn gain time on their first-degree
murder sentences, and Petitioner remains a convicted first-degree murderer. Accordingly, while
- the Department continues to keep track of potentiql monthly incentive gain time award, this award

will not become activated until the Legislature amends the gain time statutes or the sentencing
court amends Petitioner’s conviction.
No such modification has occurred in the instant case: Petitioner remains convicted of a
capital felony, and consequently has earned no gain time on his sentence.
Petitioner also invokes of Rule 33-11.0065(5)(c), Florida Administrative Code (1 994),
which provides:
| Death or Life sentences cannot be reduced by gain time. However, any inmate
serving a death or life sentence will be considered for incentive gain time and the
gain time will be posted so that in the event the death or life sentence is commuted
to a number of years, the accumulated incentive gain time will be applied to the
inmate’s sentence.
First, it is notable that Petitioner invokes this rule, as by doing so he implicitly concedes that he
has never been awarded incentive gain time. Instead, for the last twenty-two years or so, he has
only been “considered” for gain time, and that gain time has only been “posted,” not awarded, in
the event he becomes eligible to receive it. |
The above rule by itself is an inadequate expression of the requirements of -Plorida law, at

least as it applies to first-degree murderers who committed their offenses between January 1, 1994,

and October 1, 1995. Nevertheless, the rule has to be interpreted and applied in a manner

11
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consistent with Florida Statutes, and disregarded to the extent it can be read to contradict with the
_statutes. “Rulemaking is not a matter of agency discretion,” and ‘f[n]o agency has inherent
rulemaking authority.” §§ 120.535(1); 120.54(15), Fla. Stat. (1994). Since “[g]ain time is a matter
of grace that an inmate does not have a vested right to receive without a legislative enactment,”

McGee at 63, and “[a] prisoner's ability to earn gain time is based on the statutes in effect at the

time of the offense,” In re Commitment of Phillips at 956 n.6, the Department has no authority to

award gain time without specific authorization by the Legislature. Accordingly, to the extent Rule
33-11.0065(5)(c) is interpreted to apply to inmates in Petitioner’s situation, to that extent it is
simply invalid.

The cases cited by Petitioner in support of his contention that the aforementioned rule

entitles him to incentive gain time credit are inapposite to the case at bar. In Pettway v. Wainwri'gtht,
450 So. 2d 1279 (Fla. st DCA 1984), the Department had declined to award discretionary
incentive gain time to an inmate during his last forty-five days of imprisonment. The inmate
" indisputably qualified for that gain time under the Florida Statutes and the Department’s own rules,
but the Department argued that it needed “a cut-off date for granting incentive gain-time in order
to determine a definite release date sufficiently in advance of a prisoner's release and in order to
properly prepare for the prisoner's release,” Id. at 1280. The court observed that the Department’s
concern was valid, but that the award or non-award of gain time had to be determined uniformly
according to duly promulgated rules, and the court granted the inmate’s petition. Id. at 1280-81.2
The facts of this case could not be farther removed from Petitioner’s: In the instant case,
Petitioner’s non-award of gain time is not within the Department’s discretion, but follows from

the Department’s non-discretionary enforcement of Section 944.275(4)(c), Florida Statutes (1994).

2 An inmate similarly situated Jater brought suit in DeAngelis v. Wainwricht, 455 So. 2d 639 (Fla. 1st DCA 1984), by
which time the Department had duly adopted the new rules authorizing the withholding. Id. at 639-40.

12
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The ex post facto doctrine is likewise inapplicable to this case. First, and most crucially,
Petitioner has not actually been awarded any gain time, for the reasons discussed supra and by his
own implicit admission (according to his invocation of 33-11.0065(5)(c)). Since he has never been
awarded gain time, Petitioner has not suffered any ex post facto by the Department’s rules or by
| the Department’s interpretation of the Florida Statutes. Second, the Department is enforcing the
very gain time statutes in effect at the time Petitioner committed his offenses, not some later
statutes or regulations which have put him in a detrimental position.

It 1s therefore clear why Lynce v. Mathis, 519 U.S. 433 (1997) and Cridland v. Singletery,

695 So. 2d 794 (Fla. 1st DCA 1997) are inapposite to the instant case. As Petitioner himself
observes in his petition, in both of these cases the inmates in question had actually been awarded
- gain time credits, were actually released from prison, and were subsequently re-arrested and
returned to prison after the Department subsequently forfeited by the Department pursuant newly
adopted interpretations by the Department of statutes enacted after the credit had already been
awarded. Lynce at 435-36; Cridland at 794-95. Petitioner is simply incorrect when he affirms that
the First District in Cridland “addressed the precise situation arising in” Petitioner’s case.
Petitioner’s claims to the contrary notwithstanding, the Department has not, in fact,
changed its method of calculating Petitioner’s gain time (Petition at 27), nor has it “applie[d] a
vnew interpretation of a statute after a long period of applying a different interpretation” (Petition
at 28), let alone “adopt[ed] retroactive rules.” (Petit:ion at 31). Likewise, no gain time has been
awarded in the instant case, and none has been forfeited.
Finally, Petitioner avers that the very fact that gain time award eligibility is determined by
the statutes in effect at the time an inmate cornmitted his offenses is, ipso facto, a violation of the

equal protection clauses of the United States and Florida Constitutions. Of course, neither the texts
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of the U.S. and Florida constitutions, nor the construction of the same by the judiciary of these
jurisdictions, has ever held that all prisoners convicted of the same offenses, but at different dates
and under different statutory schemes, are entitled to suffer the same consequences for their crimes,
and no such authority is cited by Petitioner.

As the Florida Supreme Court has observed:

Equal protection is not violated merely because some persons are treated differently

than other persons. It only requires that persons similarly situated be treated

similarly. In the absence of a fundamental right or a protected class, equal

protection demands only that a distinction which results in unequal treatment bear

some rational relationship to a legitimate state purpose. This is known as the

rational basis test. Since there is no fundamental right or suspect class at issue here,

the State need only meet that test.
Duncan v. Moore, 754 So. 2d 708, 712 (Fla. 2000) (citations omitted). Inmates do not enjoy a
fundamental or constitutional right to gain time of any sort, and first-degree murderers are not a
“protected class” according to any traditional sense of that term. Accordingly, the State of Florida
only needs to meet the rational basis test to prevail against an equal protection claim. That test is
met here, where the State’s gain time statutes are applied equally to all inmates similarly situated,
i.e., to all inmates whose offenses were committed during the period the gain time statutes were in
effect, and where the state has the eminently legitimate interest in subjecting all convicted

- offenders to consequences which they had constructive notice of at the time they committed their

offenses.

Petitioner is being treated, under Florida law, similarly to all persons similarly situated as

he is, i.e., similarly to all juvenile first-degree murderers who committed their offenses between

January 1, 1994, and October 1, 1995, and who have had their life sentences converted to a term

of years.

14
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In conclusion, the Court finds that Petitioner is a first-degree murderer and capital felon,
and that, having committed his offense in 1994, he is accordingly not eligible to earn gain time on
his sentence.
Therefore, it is
ORDERED and ADJUDGED that the petition for writ of mandamus is hereby DENIED.
The Clerk is directed to close this file.
DONE and O__DERED in Chambers, Tallahassee, Leon County, Florida, on this %ﬂ

, 2019.

N C.COOPER
” C1rcu1t Judge

Copies furnished fo:

Beverly Brewster, Esq.

Assistant General Counsel

Florida Department of Corrections
501 S. Calhoun St.

Tallabassee, FL. 32399

Michael Ufferman, Esq.

Counsel for Petitioner

2022-1 Raymond Diehl Rd.
Tallahassee, FL 32308

Copies Mailed and/or E-Served
by SB on JUL 2 6 2018
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Frbm heynesstecey@mandcstateﬂus
To: smdenst’ne@yanoo.com
Co: haynés.stacey@inaildo.statefius
Date: Friday, Februery 26; 2016, 2:51:04 PMEST

Good afternoon. Per our phone conversation earfier this month, below is the information pertaining to the
application of gain-time on capital felonies wﬂh offense dates batwaan 1/1/94 and urit 9/30/95:

Capital felonies ars. not included within the sentencing guidelines (5,921 001{4j(b)2: “The 1984
-guidelines apply to sentenclng for all felonies, excent capital felonies, committed on or after
January 1, 1884, Aty revision to the 1994 guidelines. applies to sentencmg for all felonies, excant
gam_a_ljgmm committed on or after tha effective date of the revision.”) Beg!nmng 1/1794 and untl
9/30/35, the authorization to award incentive gain time was based on the guideline severity: igvel of
the underiymg offense (5.944.275(4){bj2: “For offenses ranked in offense severity {evels 1 through 7,
under s. 821,0012 or.s. 821.0013, up 1o 25 days of incentive gain-time may be grarited...For
offenses ranked in offense severity levels 8, 9, and 10, under s. 821.0012 or s. 821.0013, up {0 20
days of incentive gain-time may be gianted). Since capital crimes-are not Included within the
guideline$ sentencing scheme, they are not assignad a seventy level. For term-of-year sentences
imposed for capital crimes committed 1/1/34 t6 8/30/95. no gain time is atthorized;.

As of February 11, 2018, the Department has posted 4148 days of net gain-time solely for record keeping f
purposes, The galr-time cannot be applied to the sertence for 2 capital fe!ony He would be eligible for -
gain-time on the consecutive'sentence in count 2, -

Please let me know if you have dny more guestions pertaining this mformat;on thank you, and have a nice
weekeng!

. Stacey Haynés
Correctiona) Services:Consyitant
Bureau of Admission and Release
850-717-3078

From: Hayries, Stacey . |

Sent: Wednesday, February 10, 2016 7:47 AM

To: 'Sonya Rudensting'

Go: Haynes, Stacey .

Subject: RE: release date calculation Thomas McGill, DC#982800, o
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Morning.. it may be best to discuss over the phone rather than go back and tor the over email. Please give
e a cali at your convenience. Thank you.

From: Sonya Rudensfine imailto:srudenstine@yahoo.com]

Sent: Friday, Febhuary 05, 2016 12:31 PM

Yo Haynes, Stacey

Subject; Re: release date celculalion Thomas McBill, DC#882800,

Dkay. 1hanks.

Sonya Rudenstine

2531 NW 41st &t, Ste. €
Gainesvilla, FL. 32608
(352) 374-0604

Ors Feb 5, 2016, at 10:58 AM, Haynes, Stacey @mgsﬁg_cgyg_mmmgﬂ_gp wrate:

Good morming. 1 am waiting to hear back from my supervisor as to whether ar not this inmate would be
efglbie to receive gain-time or not. Once | get that answer, | can respond to your inquicy. Thank you,

Stacey Haynes

Correctional Services Gonsuitant
Bureau of Admission and Release
B50-717-3078 '

From: Sonya Rudenstine un@imwinst+me@yabp9@m€
Sent; Monddy, February 01, 2016 7:04 AM

Yo: Haynes; Stacey

SUbject: release dale calcutation

Hi, Stacey.

Cauld you to me a favor and give me an estimated release dats (and gain time details, like you did for Kieppinger) for
Thomas McGifl, DO¥982600, f he is resentenced 1040 vears in prison for his 1st degres mirder, cGhcument to his
robbery? He is a juvenile pending fessntencing on the murder conviction,

There is no rush on this. Many thanks, Sonya
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U018 Print Wingow
Sonya Rudenstine
Attorney at Law-
; 2531 NW 418t St., Ste, E
Gainesville, FL. 32608
ph: (352) 374-0804
. fax: (866) 539-6617

S Y O )

This e-mal, and any attachments thersto, is intendad only for use by the addréssaé(s) named hersin dnd may

. contain legally pnwieged an&Jor configentyl information. If you aré not the intended recipient of this email; you
are hereby notitisd that any disseminétion, distribiution ot oopying of this e-mail, dnd any altachmants themo,
i gtrictly prohibited. If you have received this e-mail in efror, please notify me by replying o this message:and

. permanently defete the original and any copy of this e-mail and any. printout thereof,




STATE OF FLORIDA )
o )
COUNTY OF ALACHUA )
' AFFIDAVIT

1, Sonya Rudensting, hévihg,bem first duly sworn or affirmed, do hereby depose and

1. My name is Sonya Rudenstine and [ reside in Gainesville, Florida,
Alachua County.

2 Y own a solo law practice at 224 NW 25 Avenue, Gatnesville, F!orlda,
32601. | opened my practice In 2006 and represent individuals convicted of serious
felonies-on appeal and in postconviction proceedings, as well as individuals
convicted as adults foroffenses they committed when they were minors who were
~sentenced to lifein prison without the:possibility of pargle. :

3.  .1began representing Thamas McGill; along with co-counsel Michael
Ufferman, in August 2012. Having been sentenced to tife without parole fora first-
degree murder conviction and 2 concurrent sentence of 153.7 months for an.armed
robbiery conviction, both of which he committed a¢ a juvenile in 1994, Mr, McGill
believed he was eligible for a resenténcing hezring pursuant to Miller v. }ackson, 567
US. 460 (2012).

4  After granting Mr, McGill's Rule 3.800(a) motion to correctan dlegal
septence, the trial court scheduled his resentencing hearing for January 12-13, 2017,

5. OnFebruary 1, 2016, in prepatation for the resentencing hearing, |
emsziled Stacey Haynes, a-Correctional Services Consultant for the Florida
Department of Corrections (hereinafter “the Department”], to reguest o estimated
release date for Mr. McGHll, including any gain-time that had been applied ovér the
approximately twenty years he had been incarcerated in the Department's custody, I
-asked Ms, Haynes to calculate the estimated release date based ona new,
hypothetical new sentence of forty years i prisosi for the first-degree murder
conviction, and the same, concurrent 153.7-month sentence for the robbery
conviction that Mr. McGill had originally received.

& Ms, Haynes {nitially responded by email on February 5, 2016,
informing methat she would have to check with her supervisor to find out whether
Mr, McGill was eligible for gain-time before she could provide an estifnated release
date,

7. On February 10, 2015, Ms, Haynes sent me an eniai] indicating that it
would be best to discuss the tssue of M. McGill's reléase date over the phoherather
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than by email. {-telepboned her and she informed me that Mr, McGlll had acerued
4,148 days In gain-time, but that the Department was curréntly in the process of
ranovmg pain-time from the classification records of various juveniles; including Mr.
McGitl, because the Depirtment had recéntly changed its interpretation of secticy
921.001(4)(b}(2) of the Florida Statutes. She told re that the agency had recently

determinéd that, contrary to its previous {nterpretation, individuals convicted of first-
degree murder between Jahuary 1, 1994 and September 30, 1995, including Mir.
McGill, werenot entitled to gain-time under the statute:

B, Ms Haynes inidicated that4 record of Mr. McGIll's gain-time would be
backed up on the Department’s computer systeny, but would no tonger be reflected in
his prison classification file.

9. lasked Ms. Baynes for written documentation of the Deparmlent's'new
policy, as well as documentation of Mr, McGill’s gain time. In anemal dated February
26, 2016, Ms. Haynes relayed to me the following informauon .

Capita] Felonies gre not Includer.’ within the sentencing guidelines
(5:921.001{4)(b)2: “The 1394 guidelines apply to sentencing for all
felontes, except capital felonies, committed on or after fanuary 1, 1994,

Auy revision to the 1994 :guidelines applies to sentencing for all
felonies, except capital felonies, comumnitted on or after the effective date
of the revision”) Beginning 1/1/94 and untl 9/30/95, the
authorization togward incentive gatn time was based on the guideline
severity level of the underlying offense (5.944.275(4)(b)2: “For
offenses. ranked in offense severity levels 1 through 7, undet s

9210012 ors. 921.0013, up to 25 days of Inceéntive gain-time may be.
granted...For offenses ranked in offense severity levels B, 9, and 10,

under s, 921.0012 or 5. 921.0013, up to 20. days of incentive gain-time-
may be granted). Since capital crimes are not included within the
guidelines sentencing scheme, they are not assigned a. severity Jevel,

For term-of-year sentences imposed for capital crbmes committed
1/1/%4 tn 9/30/95, uo gain titne is authorized.

As of February 11, 2016, the Department has posted 4148 days of net
gain-time solely for record keeping purposes. The gain-time cannot be
applied to the sentence for a capital felony, He would be eligible for
gdin-time on the consecutive sentence in coutt 2, '

'10.  While Mr. McGill bas consistently received monthly reports from the
Department indicating his accrual and or revocation of gain-time Yer, it did oot
inform him- when his 4,148 days of gain-time were revoked based on the
Department’s new iiterpretation of the Florida statutes, nor was he given notice of
the impending revocation, or an opportunity to contest the basis for the revocation.
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Further affiant sayeth naught,

Sonya Radensnne
Attomey at Liaw

224 NW 2~ Avenue
Gainesville, FL 32601
(3 52} 359-3972

Fla. Bar No. 0711950

Sworn and subscribed before me this _y.1"day of September, 2018, by Sonya
Rudenstine, whe has produced the following identification:

G PLRHETDIGTIO

My Commission expires ot Jung Y2 2050
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mnm'x Dxac:tzmmmy Ac'rzu'vs AS GF 03732728 TIME: 11352
Fommops m, evvabo anmmbmms f e eBmmrwil i Ameamnemmwwe . Y remewma ~h
THE POLLOWING ENTRIES REPLECT DISCIPLINARY Amoxs ACXINET THE DIMATE
FOR VIOLATION -OF THE RULE CITED AND INDICATE THE GAIN TIME DAYS 1OST
-«~ GURRENT INCARCERATION -~
DETE DAYS vzownoz; v wmxm
08/21/97 ¢ DISRESE.TO OFFICIALS . nenmacmE wesT wkrh
07/09/8% £ - FIGHTING ABRIACHER WEST UMIT
t8/27/88 30  SPOSEN THREATS CALROUR ¢.1..
11/14 /08 ¢ SEX A0TS CALHOUN £.1.,
05/15/08 ¢ DISOBBY REGULATIONS CALBOUN C.I.
g3/16/0s 0 EPICHTING CALHOUN €,1.
12/16/11 0  POSS OF CURTRABAND : CALECUN C.1,
-, N O H e .o - - POV R V. O R i e miii N e e e . e, h i oe oy b ey B
zmm c:.nssmcxrmw ACTIONS As o} 03/2?/18 TIME: 11:52
P cammrm. f ey e semawme . R ) e M e e VT e
THE : FOLILOWING ENTRIBE REFLECT CLASSIFICATION ACTIONS TAKES REGRRDING
THE TWMETE,
‘~o-  CURRRNT INCARCERATION ---
nm:s_ TYFE ws'rom wchﬁan :
os/zo/ss INTTEAL CLOSE K.M.C.- wxs* URI
11/25/96  GCHEDULE  CLOSE RPALACERE WEST U
11/17/%8  BCHEBULE  CLOSE gaspem ¢.1.
062/20/01  SCHEDULE  DLOSE CRLHOUN C.T.
BE/30/17  INITIAL CLOSE LIBERTY C.I°
*id. . B e R e A LI R A mrrmarie wems oo tenaee - s N
OONEROL RELEASE ACTIONS AS OF 03/243.8 ’mm. 11:52

THE FOLLOWIRC EWTRIES REFLECT CONTROI RELEASE ACTIONS TARSN BY THE
FLORIDA COMMISSION ON' OFFENDER KEVIEW FOR THIS INMATE INCLUDING ANY
ADVANCEMENTS OF THE INMATE'S CONTROL RRELEASE DATE.
»-+ CURRENT INCARCERATION ---
DRTE 'm:s DAYS REASCN

‘05;’ 058/96  INMATE DETERM E"‘A‘I‘ IBELJ.G‘ -CR’" 200  CR/9  MURDERER
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