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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

| C.A. No. 20-1031
MOHAMMAD SOHAIL SALEEM, Appellant
V. |
SUPERINTENDENT ROCKVIEW SCL ET AL.

(M.D. Pa. No. 3:17-cv-01122)

Present: | AMBRO, GREENAWAY, JR., and BIBAS, Circuit Judges

Submitted is Appellant’s noticé of appeal, which may be construed as an application
for a certificate of appealability under 28 U.S.C. §2253(c) [Dkt. No. 1], in the
~above-captioned case.

Respectfully,
Clerk

ORDER_

The appllcatlon for a certificate of appealability is denied. See 28 U.S.C. §2253(c)(2).
Jurists of reason would not debate that the District Court correctly denied Appellant’s claim
that trial counsel gave erroneous advice regarding an allegedly coerced guilty plea. See
Hill v. Lockhart, 474 U.S. 52, 59 (1985). Appellant’s remaining claims are barred due to a
procedural default, and he has not shown cause and prejudice or a fundamental miscarriage-
of justice sufficient to overcome the default. See Coleman v. Thompson, 501 U.S. 722,
750 (1991); see also Martinez v. Ryan, 566 U.S. 1, 14 (2012) (“To overcome the default,
‘a prlSOﬂCl must also demonstrate that the under lying‘i‘neftbcdve assistance-of-trial-counsel
claim is a substantial one, which is to say that the prisoner must demonstrate that the claim
has some merit.”); Davila v. Davis, 137 S. Ct. 2058, 2065 (2017) (discussing the general
rule that attorney error in a postconviction proceeding does not constitute cause to excuse
~ default in that proceeding).

Dated: August 20, 2020 i “égg\ j
JK/cc: Mohammad Sohail SaleemT c *e, ")
All Counsel of Record rue Copy:
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Patricia S. Dodszuw'eil, Clerk
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MOHAMMAD SOHAIL SALEEM, . Civil No. 3:17-cv-1122
Petiioner . (Judge Mariani)
V.

MARK GARMAN, et al.,
Respondents
ORDER

AND NOW, this ( ; ;day of December, 2019, upon consideration of the

petition for writ of habeas corpus (Doc. 1) and amendment thereto (Doc. 17), and in

accordance with the Court's Memorandum of the same date, IT IS HEREBY ORDERED

- THAT:

1. Thie petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 and
amendment (Docs. 1, 17) are DENIED. '

2. The Clerk of Court is directed to CLOSE this case.
. _
3. There is no basis for the issuance of a certificate of appealability. See 28
U.S.C. § 2253(c). ,

Rébert D-Marfani
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MOHAMMAD SOHAIL SALEEM, - : Civil No. 3:17-cv-1122
Petitioner | (Judge Mariani)
V.

MARK GARMAN, et al.,
Respondents
'MEMORANDUM
Petitioner Mohammad Sohail Saleem (“Séleem”) filed the instant petition for writ of
habéas corpus pursuant to 28 U.S.C. § 2254 .challenging a conviction and sentence

imposed in the Court of Common Pleas of Lebanon County, Pennsylvania. (Doc. 1).

~ Saleem subsequently filed an amendment to the petition. (Doc. 17). For the reasons

discussed below, the Court will deny the petition.

I.  Factual and Procedural Background

In 2014, Saleem was charged with various sexually-related offenses in the Court of
Common Pleas of Lebanon County See Commonwea!th v. Saleem,

CP- 38 CR-0001112-2014, CP-38-CR- 0000565 2014 (Lebanon County Ct. Com. PL.). On

April 21, 2015, Saleem pled guilty to indecent assault and harassment involving two victims

who were employees of a small business he owned. See Commonwealth v. Saleem, 2017

WL 1223851, *1 (Pa. Super. 2017). Saleem was subsequently found to be a sexually
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violent predator pursuant to 42 PA. C.S.A. § 9792. /d. On June 3, 2015, a sentencing
hearing was held. /d. At sentencing, following a discussion regarding possible deportation
proceedings, the trial court sentenced Saleem to an aggregate prison term of twenty-one
(21) months‘ to ten (10) years. Id. Saleem thereafter filed two post-sentence motions
claiming ineffective assistance of cbunsel, which the trial court denied withouf prejudice to -
Saleem seeking relief under the Post Conviction Relief Act (“PCRA"), 42 PA;»CONS. STAT.
§§ 951.1,1-46. ld.

- On _Septerﬁber 1, 2015, Saleem filed a counseled PCRA petition.regarding the
vquntarinesé of his. plea. (Doc. 13-18). Saleem argued that his plea Was predicated upon a
promise that he would be »déported to Pakistan. - (/d. at pp. 5-8). When Saleerﬁ was not
deported, he argued that he was deprived of the benefit of his plea bargain. Id. Saleem

further argued that his guilty plea counsel was ineffective for leading him to believe that -

~ deportation would occur. Id. The PCRA court held a hearing and ultimately denied the

PCRA petition, ﬂndihg that immediafe deportation was not a part of the plea agreefn'ent.

- (Doc. 13-19; Doc. 13-23). Rather, as part of the plea agréement, the District Attorney'’s

office agreed that it would have no objection to deportation and would not take any action to

prevent deportation. (Doc. 13-19, p. 42; Doc. 13-23, p. 10). The PCRA court further noted

that Saleem's attorney communicated to him that there was -no guara'nteé that he would be

deported. (Doc. 13-19, pp. 42-43; Doc. 13-23, pp. 10-11). Specifically, Saleem’s attorney
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‘wrote a letter to him explaining that, “There is no way to determine how much of your

sentence you will have to serve before you are deported. It is possible that you would have
to serve your entire sentence, possibly 50 years or more, before, you are deported.” (Doc.

13-19, p. 42; Doc. 13-23, p. 10).

Saleem filed an appeal to the Pennsylvanla Superior Court Commonwealth V.

Saleem, 2017 WL 1223851. On March 28, 2017, the Pennsylvania Superior Court affirmed |

the PCRA court’s denial of the petmon. Id. Saleem did not file a petition for allowance of
appeal with the Pennsylvania Supreme Court.
On April 6,.2017, Saleem filed a second PCRA petition. (Doc. 13-28). Hefiledan

amended petition on May 18, 2017. (Doc. 13-29). On June 16, 2017, the PCRA court

~ denied the pet_ition as u'ntimely, (Doc. 13-32). Saleem filed a notice of appeal. On May 1,

2018, the Superior Court found that Saleem did not meet his burden of proving that his

untimely PCRA petition fit within any of the three exceptidns to the PCRA’s timé-bar, and
affirmed the order of the PCRA court dism_issihg the petition as untimely. Commonwéa/th V.
Saleem 2018 WL 2016409 (Pa. Super. 2018).

On May 10, 2018, Saleem f Ied a petition for writ of habeas corpus challenglng his
status as a sexually violent predator See Commonwealth v. Saleem, 2019 WL 1754670, at
*1 (Pa. Super. 2019). On September 4, 2018, the PCRA court treated his petmon for

habeas corpus as a PCRA petition, and dismissed it as untimely. See id. Saleem filed a
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notice of appeal. See id. On April 17, 2019, the Pennsylvania Superior Court found that the

PCRA court correctly treated Saleem’s habeas corpus petitio'n as a PCRA petition, and

- correctly dismissed it as untimely. /d.

On June 26, 2017, Saleem filed the instant federal habeas petition. (Doc. 1). He
filed an amendment to the petition on November 9, 2017. (Doc. 17).

i, Standards of Review

The statutory authority of federal courts to issue habeas corpus relief for persons in

state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and

Effective Death Penalty Act of 1996 (‘AEDPA”). A habeas corpus petition pursuant to § -

2254 is the proper mechanism for a prisoner to challenge the “fact or duration” of his

confinement. Preiser v. Rodriguez, 411 U.S. 475, 498-99, 93 S.Ct. 1827, 36 L.Ed.2d 439

(1973). “[Iltis not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.” Estelle v. McGuire, 502 U.S. 62, 67-68, 112 S.Ct.
475, 116 L.Ed.2d 385 (1991). Rather, federal habeas review is restricted to claims based

“on the'ground that [petitioner] is in custody in violation of the Constitution or laws or treaties

of the United States.” 28 U.S.C. § 2254(a); Estelle, 502 U.S. at 68.

A.  Exhaustion
Habeas corbus relief cannot be granted uniess all available state remedies have

been exhausted, or there is an absence of available state corrective process, or



circumstances exist that render such process ineffective to protect the rights of the

- applicant. See 28 U.S.C. § 2254(b)(1). The exhaustion requirement is grounded on

prihciples of comity in order to ensure that state courts have the initial opportunity to review
federal cpnstituﬁonal chéllenges to state convictions. See Werts v. Vaughn, 228 F.3d 178,
192 (3d Cir. 2000).. | |

A state prisoner exhausts state. remedies by giving the “state courts one full
opportunity to resolve any constitutibnal fssues by invoking one complete round of the

State's established appellate review process.” O'Sullivan v. Boerckel, 526 U.S. 838, 845, |

119 S.Ct. 1728, 144 L.Ed.2d 1 (1999)." Respect for the state court system requires that the

petitioner_demo}nstrate that the claims in question have been “fairly presented to the state

courts.” Castille v. Peoples, 489 U.S. 346, 351, 109 S.Ct. 1056, 103 L.Ed.2d 380 (1989).

To “fairly present” a claim, a petitioner must present its “factual and legal substance to the

state courts in a manner that puts them on notice that a federal claim is being asserted.’

- McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999); see also Nara v. Frank, 488 F.3d

187, 197-98 (3d Cir. 2007) (recognizing that a claim is fairly presented when a petitioner

presents the sarhe factual and legal basis for the claim to the state courts). While the -

- In Pennsylvania, pursuant to Order 218 of the Pennsylvania Supreme Court, review of criminal
convictions and post-conviction relief matters from the Pennsylvania Supreme Court is discretionary and
“unavailable” for purposes of exhausting state court remedies under § 2254. Lambert v. Blackwell, 387
F.3d 210, 233 (3d Cir. 2004). Thus, to exhaust state remedies, a Pennsylvania prisoner need appeal only

'to the Pennsylvania Superior Court.

-~
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petitioner need not cite “book and verse” of the federal Constitution, Picard v. Connor, 404
U.S. 270, 278, 92 S.Ct. 509, 30 L.Ed.2d 438 (1971), hé_ must “give the State ‘the opportunity
to pass upon aqd correét’ alleged violations of its prisoners’ federal rights” before presenting
those. claims here, Duncan v. Henry, 513 U.S. 364, 365, 115 S.Ct. 887, 130 L.Ed.2d 865 .
(1995) (quoting Picard, 404 U.S. at 275, 92 S.Ct. 509).
B.  Merits Standard
Once a court has determined that the exhaustion requirement is met and, therefore,
that review on_the merits of thé issues presented in a habeas petition is Warranted, the
scope of that réview is, set forth in 28 U.S.C. § 2254(d). Sectioﬁ 25‘54(d) provides, in
pertinent part, that an application for a writ of habeés corpus premised on a claim prevfously
“adjudicated on the merits in state court shall not be granted unless:
| (1) [the decision] was contrary to, or invblved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the

United States; or '

(2) [the decision] was based on an unreasonable determination df the facts in
light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). To establish that the decision was contrary to federal law “it is' not

sufficient for the petitioner to show merely that his interpretation of Supreme Court |

precedent is more plausible than the state court’s; rath“er, the petitioner must demonstrate

that Supreme Court precedent requires the confrary.outcome." Matteo v. Superintendént,
171 F.3d 877, 888 (3d Cir. 1999). Similarly, a federal court will only find a state court

6
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decision to be an unreasonablé éppli'cation of federal law if the decision, “evaluated
objectively and on the merits, resulted in an outcome that cannot reasonably be justified
under existing §upreme Court precedent.” /d.

Further, under 28 U.S.C. § 2254(e)(1), a federal court is required to presume that a
stéte court's findings of fact are correct. A petitioner may only rebut this presumption with
clear and convincing evidence of the state couﬁ’s error. Miller-El v. Cockréll, 537 U.S. 322,
341 (2003) (stating that the clear and convincing standard’ in § 2254(e)(1) applies to factual-
'issues, whereas the unreasonable application standard of § 2254(d)(2) applies to factual
decisions); Matteo, 171 F.3d at 888; Thomas v. Varner, 428 F.3d 492, 497-98 (3d Cir.
2005). This presumption of correctness applies to bbth explicit and implfcit findings of fact.
Campbel/ v. Vaughn, 209 F.3d 280, 286 (3d Cir. 2000). Consequently, a habeas petitioner
“must clear a high hUrdle before a federél court will set aside any of the state court's factual
ﬂndings.” Mastraccvhl.'o v. Vose, 274 F.3d 590, 597-98 (1st Cir. 2001).

Like the “unreasonable application” prong of paragraph (1), a factual determination
should be adjudged “unreasonable” under paragraph (2) only if the.cour-t finds that a rational

jurist could not reach the same ﬂhding on the basis of the evidence in the record. 28 U.S.C.

§ 2254(d)(2); Porter v. Horn, 276 F. Supp. 2dv 278, 296 (E.D. Pa. 2003); see also Torres v.

Prunty, 223 F.3d 1103, 1107-08 (9th Cir. 2000); cf. Jackson v. Virginia, 443U.S. 307, 316

}(1979).' “This provision essentially requires the district court to step into the shoes of an

7



appellate tribunal, examining the record below to ascertain whether sufficient evidence
existed to subpod the ﬁndivngs of fact material to the conviction.” Breighner v. Chesney, 301
F. Supp. 2d 354, 364'(M.D. Paj 2004) (ciﬁng 28U8C.§ 2254(d)(2) and (f)°). Mere
disagreement with an inferential leap or credibility judgment of the state court is insufficient
~ to permit relief. Porter,_276 F. Supp. 2d at 296; see also Williams v. Téylor, 529 U.S. 362,
408-09 (2000); Hurtadd v. Tucker, 245 F.3d 7, 16 (1st Cir. 2001). Only when the"ﬁnding
lacks evidentiary éuppért in the state court record or is plainly contr0verted by évidenbe ,
therein should the federal habeas court overturn a state court's factual determination.
Pon‘eﬁ 276F . Supp. 2d at 296; see also Williams, 529 U.S. at 408-‘09; o
.III. - Discussion |

' l_h the instant peﬁtion, Saleem sets forth the AfoIIOwi'ng grounds for relief: (1) trial
: ~ counsel waé ineffective for advising' Saleem to enter a guilty plea; (2) trial counsel was.
ineffective for unlawfully inducing Saleem to enter a guilty plea; (3) trial counsel was
| ineffective for failing to.ensure that the factual basis of the plea was presénted; (4) the trial

judge was biased; and, (5) the Commonwealth committed a Brady? violation. (Doc. 1, pp. 5-

“If the applicant challenges the sufficiency of the evidence adduced in such State court
proceeding to support the State court's determination of a factual issue made therein, the applicant, if able,
shall produce that part of the record pertinent to a determination of the sufficiency of the evidence to
support such determination.” 28 U.S.C. § 2254(f).

2

*  Brady v. Maryland, 373,U.S. 83, 87 (1963) (holding “that the suppression by the prosecution of
“evidence favorable to an accused upon request violates due process where the evidence is material e|ther
to guilt 'or to punishment, irrespective of the good faith or bad faith of the prosecution.”).

8



10; Doc. 1_7).

A. Ineffective Assistance of Counsel Cliaims

The Sixth Amendment right to counsel is the right to th;—z- effegtive assiétance of
- counsel. Strickland v. Wash.ington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984). This right to effective assistance of counsel also extends to the first appeal. Lewis
V. Johhson, 359 F.3d 646, 656 (3d Cir. 2004). In Stricklandi the Supreme Court articulated
. a two-prohg test in assessing whether a petitioner has been dehied the effective assistance

~of counsel. Strickland, 466 U.S. at 687-88. A petitioner must demonstrate: (1) that his
counsel's represéntation “fell below an objecﬁve standard of reasonableness” and (2) that
~such defective performance caused the petitioner preju'di_ce. See id.

In evaluating thé first prong of the Strickland test,'ihe ;court must be “highly
deferential” toward counsel's conduct. Id. at 689. There is a strong presumption that
counsel's conduct fell within the w_ide_ range of réasonable professional assistance. - /d. ("It is
all too tempting for a defendant to second-guess counsel's assistance after conviction or |
_ adverse sentence, and it is all too easy fbr a court, examihing counsel's defense after it has
proved unsuccessful, to.conclude that a particular act or omission of counsel was |
unreasonable.”). “Strickland and its progeny make clear that counsel's strategic choices will
vnot be second-guessedn by post-hoc determin»ations that a different trial strategy would have

fared better.” Rolan v. Vaughn, 445 F.3d 671, 681-82 (3d Cir. 2006) (citing Strickland, 446

9



U.S. at 689). Notably, courts will not deem counsel ineffective for failing to raise a meritiess
argument. Strickland, 466 U.S. at 691; United States v. Saunders, 165 F.3d 248, 253 (3d
Cir. 1999). |

To satisfy the prejudice prong, the petitioner must show thét there is a reasonable
‘probability that, but for counsel's deficient performance, the outcome of the proceeding -
would have been different. See Strick/and, 466 U.S. at 694. “A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” /d. Moreover,‘the petitfoner
.mAust show that he or she had a reésonable likelihood of prevailing on th'e motion at issue,
and having prevgiled on the motion, it was 'also‘re’asonably likely that the result of the trial
would have been different. See Thomas v. Varner, 428 F.3d 491, 502 (3d Cir. 2005).

To prevail on a claim for ineffective assistance of counsel, a petitionér must satisfy
both pfongs of the Strickland test. Carpenter v. Véughn, 296 F.3d 138, 149 (3d Cir. 2002). |
The inquiry may begin with either the deficient performvaﬁce or prejudice prong, and. the
court is not required to consider the second prong of the test if tHe petitioner is unable to
satisfy the ﬁfst one. Strickland, 466 U.S. at 697.

1. -' Purported Coerced and Unlawfully [nduced Guilty Plea

In hié first two grbunds for relief, Saleem alleges that trial couhsel was ineffective for

advising him to enter a guilty plea, and for unlawfully inducing him to enter a guilty plea.

(Doc. 1, pp. 5, 7). The Court has thoroughly reviewed the trial record and state court

10
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decisions with respect to these claims. Saleem's stateménts during the April 21 2015 plea

" hearing clearly illustrate that he knowingly and voluntarily entered into the plea agreement

and specifically accepted the terms of the agreement. At the plea hearing, the following

exchange took placé between the trial court and Saleem:

Q.

>

> ©

p .

[The Court] [l]n your case on Action Number 2014-565 Counts One,
~ Two, Five, and Six will be dismissed. You're pleading

guilty, therefore,.to Counts Three and Four which are
the two Counts of indecent assault. That's an open plea
SO you can receive any sentence up to the maximum
sentence which the law permits. The Commonwealth
has no objection to immediate deportation in your
particular circumstance?

[Saleem] Yes.

On Action Number 2014-1_1 12 you're entering an open plea to the
single charge set forth on that information. Do you understand that
plea agreement?

Yes.

Is that your agreement?

Yes. '

Okay. You understand the consequences of potential deportation?
Yes.

Now, ladies and gentlemen, | have some questions I'd like to ask all of
you. Do all of you folks read, write, and understand the Enghsh
language? Mr. Saleem?

Yes.

11



The charges against all of you folks are set forth in the informations
that were filed in your case, a copy has been provided to you. Did you
review that information and do you understand the charges against
you? Mr. Saleem? |

Yes.

Are you pleading guilty here today because you did the things as we
have discussed them?

Yes.

Now, I'd like to ask you all some questions about the written statement
that you authored to the Court. I'm talking about the six page
document with all the questions on it. Did you have enough time to
review that statement with your attorney? Mr. Saleem?

TN

Yes.
Did you understand all the questions on that statement? Mr. Saleem?
Yes.

Are those your initials at the bottom of each page and your signature
which appear at the end of your statement? Mr. Saleem?

Yes.

At this time do you have any questions ydu want to ask of your
attorney, or the district attorney, or the Court? Do you have any
questions? Mr. Saleem? ‘

No.

. Are you satisfied with your attorney and the way that you have been

represented? Mr. Saleem?

12



A.  Yes.

Q. Knowing all the things that we have discussed, do you still wish to
enter a plea of guilty to the charges as they have been presented and
as we discussed it? Mr. Saleem?

A, Yes.
(Doc 13-10, pp. 2-4, N.T. Gunty Plea, 2: 18—4 23).

In addressmg these ineffective assistance of tnal counsel claims, the Pennsylvania
Superior Court affirmed the PCRA court's denial of the claims. The PCRA court’s fi ndmgs‘
~_concerning these issues, as adopted by the Superior Court, are as follows

On the issue raised by [Saleem] we heard testimony from three witnesses,
including [Saleem] himself. Among the evidence that we heard was the
following:

* The written guilty plea colloquy set forth [in] [Saleem]'s plea

agreement. That plea agreement was: “Commonwealth to not

pros [sic] Counts 1, 2, 5, 6 at sentencing. Defendant to plead

open. Commonwealth has no objection to immediate
.deportation.” (Exh. 2 and 3; PCRAN.T. 11).

» During [Saleem]'s guilty plea, he was verbally advised by
former President Judge Robert J. Eby that his plea agreement
called for him to enter an open plea “so that you can receive
any sentence up to the maximum sentence which the law
permits.” (Plea N.T. 2). Judge Eby also articulated that the
Commonwealth would have no objection to immediate
deportation: (Plea N.T. 2). However, there was no promlse that
[Saleem] would be immediately deported.

« Megan Ryland-Tanner was the prosecutor assigned to
[Saleem]'s case. She negotiated the possibility of a plea on
behalf of the Commonwealth. (PCRA N.T. 16). Although Ms.

13



Tanner believed that [Saleem] would be deported shortly after
sentencing (PCRA N.T. 18), she was very clear that the plea
agreement did not require deportation. (PCRA N.T. 19-20).
Attorney Tanner was asked a direct question from the Court:

The Court: Was immediate deportation a part of
the plea agreement that you entered into?

~ Ms. Tanner: It was not from my perspective
~ because, again, | don't have control over what
the feds do. So | wasn't going to be the one to
say this can't happen, but at the same time-|
don't have control over what they choose to do.

- The Court: But | guess what | am asking, so | am
very clear here, was there ever a plea agreement
that you made with Attorney Warner that said, a
condition of this plea of guilty is that the
Defendant will be deported?

- The Witness: No.
(PCRAN.T. 22).

» David Warner, Esquire was [Saleem]'s counsel when he
decided to plead guilty. Attorney Warner testified that he
requested that Attorney Tanner agree to immediate
deportation. However, Attorney Warner emphasized: “And
from that first conversation, she [Attorney Tanner) indicated to
me, | don’t have the ability to control that, | can't really help or
obstruct that in any way, that's in control of the federal
government. And that was her position throughout,” (PCRA

N.T. 26).

« Attorney Wamner recommended that [Saleem] hlre. an
immigration attorney at Attorney Warner's request. Before
entering a plea of guilty, [Saleem] met with and received advice

14
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from an immigration attorney regarding his immigration issues.
(PCRAN.T. 9-10).

* Attorney Warner acknowledged that [Saleem]'s “number one
goal” was to be deported. However, Attorney Warner testified|:]

- | continued to assure him throughout the process
that | couldn't control that. He asked me
numerous times, get me deported, do whatever
you can, talk to someone, call someone. And |
continued to tell him, | can't do anything, there's
nothing | can do to expedite that process to make
that happen more quickly. It's completely outside
my control. B

(PCRAN.T. 28-29). -

« Attorney Warner wrote a letter to [Saleem] that was admitted
at the PCRA hearing as Exhibit No, 1. This letter
comprehensively outlined all of Mr. Saleem'’s options for him.
Attorney Warner described the sentencing ranges applicable to
[Saleem]'s charges and told [Saleem]: “I cannot tell you what

- your exact sentence will be, but | would expect there to be

- some period of incarceration due to your prior record,” (Exh. 1;
PCRAN.T. 33). :

. Attbrney'Warner never advised [Saleem] that He would be
immediately deported as a result of his guilty plea (PCRA N.T.
34).

In rendering our decision regarding [Saleem]'s PCRA claim, we placed weight
~ upon the letter written by Attorney Warner that was marked as Exh. 1.

Among other things, the comprehensive letter outllned the plea agreement for
[Saleem]. Attorney Warner wrote:

If you agree to plead guilty, the District Attorney's Office will
waive the mandatory minimum and will not seek to enforce it.
You would plead open to these three total counts with the

15
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Judge to sentence you on those charges. The standard range

~ on the charges would be probation to 9 months in jail and
probation to 3 months in jail. The District Attorney's office
would also agree to include a provision in the sentencing order
that they would have no objection to your immediate
deportation. | cannot tell you what your exact sentence would
be, but | would expect that there would be some period-of
incarceration due to your prior record.

(Exh. 1). The letter written by Attorney Warner is completely consistent with
his testimony and the testimony of Deputy District Attorney Tanner. Simply
stated, the Commonwealth promised not to inject itself into the deportation
process, but it never promised that deportation would occur. Attorney Warner
truthfully communicated this information to [Saleem], and he chose to enter a
plea of guilty knowing all of his options.

* We have little doubt that [Saleem] hoped to be deported. We also have little
‘doubt that he was surprised when the victim appeared to complain about the

prospect of deportation after only three months of incarceration. He may
have even been hoping for a sentence at the bottom of his standard range.
Whatever [Saleem] may have hoped does not change the clear reality of what
occurred.. [Saleem] voluntarily entered an open plea of guilty knowing that he
could be sentenced to jail and knowing that deportation was not a certainty.
The fact that events did not proceeds [sic] as [Saleem] had hoped or even
anticipated does not change the fact that he knew the implications of what he

- was facing by pleading guilty and nevertheless chose to do so.

The gravamen of [Saleem]'s PCRA is that his guilty plea counsel was
ineffective. As we rhetorically asked during the PCRA, “What did Attorney
Warner do wrong?” Attorney Warner truthfully described to [Saleem] what
the plea agreement was. Attorney Warner truthfully told [Saleem] that the
Commonwealth would have no objection to deportation, but he could not
promise or guaranty [sic] a prompt deportation. Attorney Warner wrote a
letter outlining all of [Saleem]'s options. He even advised [Saleem] that the
most likely outcome would be a sentence that called for incarceration. We
are hard pressed to discern how Attorney Warner provided ineffective '
representation. To the contrary, Attorney Warner did everything that could

- reasonably be expected of counsel representing a defendant in a guilty plea.
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Commonwealth v. Saleem, 2017 WL 1223851, at *11-13,

In the context of a guilty plea, Strickland’s preju.dice test requires thé pétitio'nerto |
establish “that there is a reasonable probability that, but for counsel's errdﬁs [the petitioner]
would not have pleaded guilty and would have insisted on going to trial.” Laﬂer v. Cooper,
566 U.S. 156, 163 (2012) (quoting Hill v. Lockhart, 474 US 52, 59 (1985)). Consistent with
Strickland, Saleem was required to affirmatively demonstrate to the state court that plea
counsel coerced and misled him into pleading guilty and that he was unlawfully induced to
plead guilfy, based upon a representatiqn that he would be immediately deported to
Pakistan, and that counsel’s. performance was thefefore deficient. Sirickland, 466 U.S. at

687-89. The state courts rejected these claims. The state courts determined that Saleem

had been fully informed about the terms of his plea, the plea was not unlawfully'induced, he

~ understood the nature of the charges, that he could receive the maximum sentence for each

charge, and that the Commonwealth had no objection to immediate deportation, but there
was never any promise that Saleem would be immediately deported. See Commonweaith

v. Saleem, 2017 WL 1223851, at *2, 11-13. Additionally, on the written plea agreement,

Saleem explicitly indicated that no promises had been made to him to persuade him to enter

a guilty plea. (Doc. 13-8, p. 4; Doc. 13-9, p. 4). The state courts thus found that counsel

did not render ineffective assistance. Because the state courts found that Saleem failed to

‘make an adequate shoWing on the performance prong, no analysis of the prejudice prong
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wa’s.required. See Stricﬁland, 466 U.S. at 6\97. It is clear that the state court decisions are
not contrary to, nor an unreasonable application of, Strickland, and these ineffectiveness'
claims provide no basis for habeas relief. |
| 2. Factual Basis of the Plea Agreement

In his supplement to the habeas petition, Saleefn alleges that trial counsel was
ineffective for failing to ensure that the factual basis ofl the plea was presented. (Doc. 17).
Saleem acknowledges that this claim was not presented to the state courts. (Id.). Inan
atfempt' to excuse the procedural default of this claim, Saleem argues that PCRA counsel
failed to advance this claim in his PCRA proceedings. (Id;). The United States‘SUpreme
- Court has recognized that, under ceﬁain circumstaﬁces; the procedural default of an |
ineffective assistance of trial counsel claim may be excused. where the default was caused
by ineffective_ assistahce of counsel in post-conv_iction collateral proceedings. See Meﬂinez
v. Ryan, 566 U.S. 1, 6-123 (2612).‘ Specifically, the Martinez Courtheld that:

| [A] procedural default wili not bar a federal habeas court from hearing a

substantial claim of ineffective assistance at trial if, in the [state] initial-review

collateral proceeding, there was no counsel or counsel in that proceeding was

ineffective. -
Martinez, 566 U.S. at 17.

The Martinez Court limited its holding to cases where “under state law, claims of

ineffective assistance of trial counsel must be raised in an initial-review collateral

proceeding.” Id. Shortly thereafter, the Supreme Court revisited its Martinez holding,
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extending it to apply not only to cases where state-procedu‘ral law eXpressiy prohibited
ineffecﬁve .assistance claims on direct appeal, but also where “state procedural frameWork,
by reason of its design and operation, makes it highly unlikely vin a typical case that a
defendant will have a meaningful opportunity to raise a claim of ineffective assiétance of trial
couhsel on direct appeal.” Trevino v. Thaler, 133 S. Ct. 1911, 1921 (2013). The Third»
ercuit has subsequently examined Pennsylvania procedurél law and found that Martinez
applies in Pennsylvadia. Cox v. Horn, 757 F.I3d 113,124 n.8 (3d Cir. 2014).

Saleem'’s claim of ineffective assistance of counsel at his collateral proceedings falls
within the scope of the Martinez rule. Under Martinez, the failure of a federal habeas
petitioner's counsel to raise a claim in an initial-review collateral proceeding can constitute
cause if: (1) PCRA counsel's failure itself constituted ineffectivé assistance of counsel under
Strickland, 466 U.S. at 687; and (2) the underlying ineffective assistance of trial counsel
claim is “a substantial one.” Martinez, 566 U.S. at 14. “Under Stricklahd, courts are
precluded from finding that counsel was ineffective unless they find both that counsel's
performance fell below an objectively unreasonable standard, and that the defendant was

prejudiced by that performance." Marshall v. Hendricks, 307 F.3d 36,‘85 (3d Cir. 2002). A
| petitioner must overcome the strong presﬁmpt’ion that his trial counsel's conduct fell “within
tr{e wide range of reasonlable professional assistance” and thét counsel “made all signiﬁcant

decisions in the exercise of reasonable professional judgment.” Strickland, .466 U.S. at 690.
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Evenifa petitioner demonstrates that his attorney’s performance fell below prevailing

profeSsional norms habeas relief will only be available if he further demonstrates that this
deficient performance prejudlced his defense A petitioner must show that there is
reasonable probability that, but for the counsel’s unprofessuonal errors, the result of the

proceeding would have been dlfferent." Strickland, 466 U.S. at 694. The_ Court may deny

- an ineffective assistance of counsel claim solely upon a petitioner’s failure to make a

sufficient showing under either prong. /d. at 687, 697.

| In the lnstant action, it is und_ispu_ted that Saleem never raised the claim regarding
the factual basis of his plea in state court. In addressing similar ineffective assistance of
PCRA counsel claims, the Superior Court specifically found that Saleem challenged his plea‘. :
agreement before the PCRA collrt, and his ineffectiveness Vclaims lacked arguable merit.
Commonwealth v. Saleem, 2017 WL 1223851, at *3-4 (footnote omitted). During PCRA
proceedlngs the PCRA court asked counsel, in the presence of Saleem, which »issues

Saleem sought to raise in the PCRA proceedings. See id. Counsel indicated that Saleem

— o

sought to challenge only hlS gu1lty plea as unknowing and mvoluntary, based upon Saleem S

P

belief that the agreement provided for immediate deportatlon ld. Saleem never alleged
that the factual basis for the plea was not presented Itis is ‘evident that Saleem did in fact
challenge his plea agreement in state court, and had the opportunity to raise the pres‘ent

issue in his PCRA petitions. Saleem failed to do so. Nonetheless, upon thorough review of
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~ the written plea agreements and oral plea colloquy, it is clear that Saleem knowingly and |

voluntarily entered into the plea agreement, and was sufficiently aware of the relevant -
ciroumstances. (See Docs. 137, 138, 139).

Due process requires that a guilty.p|ea be voluntary, knowing, and intelligent. Boykin
v. Alabama, 395 .U.S. 238,‘ 24_3 (1969). As such, a criminal defendant should not plead to a
érime unless, and until, he has had explained to him and understands all of his
constitutional rights and protectioné, including the privilege against compulsory |
self-incrimination gu'aranteed by the Fifth Afnendment, the right to trial By jury, and the right

to confront one’s accusers. Id. In Boykin, the United States Supreme Court emphasized

~ the importance of a judge’s duty in ensuring that a criminal defendant have a full

understanding of what the plea connotes and its consequences by “canvassing the matter’

on the record. Boy_kin, 395 U.S. at 243-44. The failure to speciﬁcélly articulate these rights,
however, is ndt dispositive if the circumstances otherwise establish that the plea was

constitutionally acceptable. United States v. Stewart, 977 F.2d 81, 85 (3d Cir.1992), cert. -

 denied, 507 U.S. 979, 113 S.Ct. 1433, 122 L.Ed.2d 800 (1993) (finding the plea colloquy

adequate despite trial court's failure to enumerate Boykin rights given that those rights were

reviewed in prior plea colloquy that occurred only six weeks earlier). ‘A‘ple'a is voluntary if

the accused understands the nature of the charges against him and the constitutional

protections that he is waiving. Henderson v. Morgan, 426 U.S. 637, 645 n. 13, 96 S.Ct.
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2253, 49.L.Ed.2d 108 (1976).

Here, the criminal informations detailed the charges and crimes against Saleem, and
providéd critical information and ,fa.cts about the incidents. (Doc. 13-3; Doc. 134). In the
written guilty plea colloquies, Saleem specifically indicated that he understood the nature of |
the charges to which he was pleading guilty, his Iéwyer exp]aihed the elements of the

offenses to which he wés pleading guilty, he read the criminal infdrmations, he admitted'to

. committing the crimes to which he was charged, and his criminal conduct fit the legal

“elements of the crimes. (Doc. 13-8, p. 2; Doc. 13-9, p. 2). During the oral plea coIquuy, the

trial court recited the Charges against Saleem, and made every effort to ensure that Saleem
understood that he was entering a guilty plea to indecent assault and the summary offense

of harassment. (Doc. 13-10). The record reflects that Saleem'’s plea was entered

- voluntarily, knowingl'y, and intelligently, and the factual basis to support the guilty plea was

on the record, and therefore there were no additional claims that PCRA counsel should
reasonably have raised.

The Court thus finds that Saleem haé failed to establish any cause and prejudice to
excuse his procedural default of this claim. Nor is there any indication that a failure to
review this claim will result in a fundamental miscarriage of justice. See Coleman v.
Thompson, 501 U.S. 722, 750 (1991); Norris v. Brooks, 794 F.3d 401, 404 (3d Cir. 2015).

Consequently, Saleem is precluded from pursuing federal habeas corpus relief with reg'ar_d
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to this issue. Furthermore, any attempt by Saleem to exhaust his state remedies at this _,

- time would be futile because this claim is procedurally defaulted due to waiver of the claim

and expiration of the PCRA statute of limitations. See 42 PA. CONS. STAT. § 9544(b) (“For
purposes-of this subchapter,' an issue is waived if the petitioner could have raised it but

failed to do so before trial, at trial, during unitary review, on appeal or in a prior state

| postconviction proceeding”); 42 PA. CONS. STAT. § 9545(b) (*Any petition under this

éubchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final"). T,he' Court will deny habeas relief on this ground. -

B. Bias

Saleém next asserts that the sentencing judge was biased against him. (Doc. 1, p.
8).‘ In ruling on the first PCRA petition, the state courts found that this issue was waived:

Saleem argues that the sentencing judge was biased against him. Brief for
Appellant at 26, Saleem directs our attention to'the following hypothetical,
stated by the sentencing judge, as an example of how Saleem could be
permitted back into the United States, even after deportation:

Let me give a hypothetical. Let's say that [Saleem’s] ever in
Pakistan. He comes into knowledge about a terrorist. He goes
to the United States Consulate and says, I'll give up this
terrorist. I'll let you know where he is, I'll let you know where
he's staying, but you are going to have to let me come back
and live with my family in America. Now, when that
happens—if that happens—the federal government is going to
say, hum, we can take out a terrorist who's dangerous to
thousands of people and may commit horrific acts and all we
have to do is let this guy come back and live in America with his
wife and children. That's going to be awful tempting.
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Brief for Appellant at 26 (quoting N.T., 6/3/15, at 11-12), Saleem argues that
the judge's comments demonstrate the judge’s prejudice against him. /d.
Saleem also directs our attention to the sentencing judge’s explanation
regarding the court's concern that Saleem would not be incarcerated in

- Pakistan:

[Saleem’s] not going to be put in jail in Pakistan. . | can't—I'm
speculating when | say that he might be viewed as a hero
there, but—and that is speculation. But | know that he gets off
that plane in Islamabad, the American officials are going to
send him out of a gate, take his handcuffs off, and say, bye,
bye. And he's free as a bird. In fact, that | know and that's not
something I'm comfortable with. -

Brief for Apbellan_t at 27 (quotihg N.T., 6/3/16, at 16).

Our review of the record discloses that Saleem did not raise this claim in his

- PCRA Petition or before the PCRA court. Accordingly, it is not preserved for
appellate review. See PA. R.A.P. 302(a) (stating that a claim cannot be
raised for the first time on appeal). ' :

We further conclude that Saleem'’s claim of ineffective assistance, based
upon PCRA counsel's failure to allege bias by the sentencing judge, is -
waived, based upon Saleem's failure to raise the issue before the PCRA
court. See Pa.R.A.P. 302(a) (stating that a claim cannot be raised for the first
time on appeal); see also Commonwealth v. Henkel, 90 A.3d 16, 29-30 (Pa.
Super. 2014) (en banc) (finding ineffective assistance of PCRA counsel
claims cannot be raised for the first time on appeal). We therefore affirm the
Order of the PCRA court.

Commonwealth v. Saleem, 2017 WL 1223851, at *3, 4.
It is clear that Sal_eem has waived this claim under state law and, as a result, has
procedurally defaulted this claim in this forum. See Coleman, 501 U.S. at 750; Sistrunk v.

Vaughn, 96 F.3d 666, 673 (3d Cir. 1996) (concluding, “if the final state court presented with
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a federal claim refuses to decide its merits based on an established state rule of law
independent of the federal claim and adequate to support the refusal, federal habeas review
is foreclosed”). Saleem is not entitled to federal habeas review unless he can meet his
burden of establishing “cause for the default and actual prejudice as a result of the alleged
violation of federal law or demonstrate that failure to consider thevclaims wou.ld resultin a
fundamental miscarriage of justice.” Coleman, 501 U.S. at 750; Norris, 794 F.3d at 404.

Saleem acknowledges that this claim was not exhausted in State'court. (Doc. 1, p.
12). In an attempt to excuse the procedural default of this claim, Saleem argues that PCRA
counsel failed to advance this claim in his PCRA pfoceedings. (Id.). The PCRA court
. determined that, although Saleem waived his claim regarding the trial judge’s alleged bias, -
the claim nonetheless lacked merit. The PCRA court’s findings concerning this issue, as
adopted by the Superior Court, are as follows:

[Wle wish to note that [Saleem’s] arguments regarding disqualification of the

Judge are predicated upon hyperbole. For example, [Saleem's] Rule 1925

Statements indicate that the Judge called him a “terrorist.” This is simply not .

accurate. In response to a statement proffered by the prosecutor, the Judge

provided a hypothetical scenario by which [Saleem] could earn a return to

America. The Judge emphasized on numerous occasions that his comments

were “hypothetical” and not based upon a belief that [Saleem] was in fact a

terrorist. In addition, [Saleem] points to a letter from the mother of an

aggrieved litigant that was published in a local paper as proof that the Judge

had “numerous complaints” proffered against him. Similarly, [Saleem] has

investigated the background of the Judge. Because the Judge's son is a

Navy SEAL who works for the Defense Department and because the Judge

himself has led church-related mission trips to Ecuador, [Saleem]

hypothesizes that the Judge must be prejudiced against Muslims like himself.
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Such claims are wildly exaggerated and have no basis ih fact.

‘Commonwealth v. Saleem, 2017 WL 1223851, at *11 n.2.

- Because the unde.rlyilng claim regarding the trial judge’s bias was found to be
meritless, PCRA cou nsel's failure to advance a meritless claim cannot cohstitute cause tQ
excuse procedural deféult. See Martinez, 566 U.S. at 14. The Court thus finds that Saleem
h'as failed to esfablish any cause and prejﬁdice to excuse his procedural default of this
claim. Nor is there any indication that a failure to review this claim will result in a

fundamental miscarriage of justice. See Coleman, 501 U.S. at 750; Norris, 794 F.3d at 404,

- Consequently, Saleem is precluded from pursuing federal habeas corpus relief with regard

to this issue. Furthermore, as stated supra, any attempt by Saleem to exhaust his state

remedies at this time would be futile because this claim is procedurally defaulted due to

~waiver of the claim and expiration of the PCRA statute of limitations. See 42 PA. CONS.

STAT. § 9544(b); 42 PA. CONS. STAT. § 9545(b). As su»ch, Saleem is in procedural deféult
for failing to Comply with thé state ﬁlihg requirements, and thi‘s issue need not be considered
here. See Coleman, 501 U.S. at 750.
'C. - Brady Violation
Saleem alleges that the Commonwealth committed a Brady violation when it failed to
disclose aﬁ_alleged éxculpatory video. Iﬁ Brédy, the United States Supreme Court held that

“suppression by the prosecution of evidence favorable to an accused upon request violates
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due process where the evidence is material either to guilt or to punishment.” Brady v.

Maryland, 373 U.S. 83, 87 (1963). To establish a Brady violation, a petitioner must

demonstrate t’hat: (1) evidence was s_uppressed by the state, either willfully or inadvertently;
(2) the evidence is favorable to the ecCused, either because it is exculpatory or impeaching;
avnd (3)‘ that the evidence wae material to the outcome of the case. Strickler v. Greene, 527
U.S. 263, 281-82 (1999). The materiality standard lS satisﬁed when the evidence places the
“whole case in such a different light as to undermine confidence in the verdict.” Kyles v. - |
Whitley, 514 U.S. 419, 434-35 (1995)l. Further, this standa\rd is satisfied “if thereisa
reasonable probability that, had the evidence been disclosed, the result of the proceeding -
would be different.” Strickler, 527 U.S. at 281-82. In order for eVidence to be material, it is
not necessary that the evidence establish by a preponderance that disclosure of the

evidence would have resulted in an acquittal. Kyles, 514 U.S. at 434-35. However, in

| making a determination of materiality, the assessment of the omitted evidence's impact

must téke account of the cumulative effect of the s_uppressed evidence in light of the other
evidence, not merely the probative value of the suppressed evidence standing alone. /d. at
4637 | -

Saleem contends, that the Commonwealth 'oossessed'an exculpatory video, which it
failed to turn over under Brady.' (Doc. 1, p. 10). In ruling on the first PCRA petition, the

state courts found that this issue was waived. See Commonwealth v. Saleem, 2017 WL

27



J | 1223851, at *9-11. The PCRA court's findings concerning this issue were adopted by the
Superior Court, and are as follows:

In this case,[Saleem] raised one issue in his counseled PCRA Petition. Prior

to the hearing that was conducted, the Court invited [Saleem] to articulate all

issues that he intended to pursue. In [Saleem's] presence, counsel noted

only one issue—the one involving [Saleem’s] alleged right to immediate

deportation. This is the issue that was addressed at length in the March 24,

2016 hearing, and it is the only issue that we adjudicated followmg the

hearing.

To the extent that [Saleem] now claims to add additional issues, he should be

precluded from doing so by virtue of the doctrine of waiver. By failing to

articulate his claims he now wishes to pursue regarding . . . the allegedly

exculpatory video, [Saleem] waived this issue[]. Accordingly, we will not

- substantively address [it].
Commonwealth v. Saleem, 2017 WL 1223851, at *11 (footnote omitted).

After the state courts denied Saleem'’s first PCRA petition, he further pursued this
issue in his second PCRA petition.l I.n the second petition, Saleem argued that the PCRA
court erred in denyihg the first petition 'because he proved that government interference
prevented him from asserting his innocence due to the Commonwealth’s failure to turn over
video evidence. The PCRA court denied the second petition as untimely.. On appeal, the
Superior Court affirmed the denial of the petition, and found that Saleem did not establish - |
that his untimely PCRA petition fit within any of the exceptions to the PCRA's time-bar. The

Superior Court found as follows:

[Saleem] claims that the governmental interference exception applies. (See
[Saleem's] Brief, at 8-10). He asserts that the Lebanon City Police
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- Department possessed an exculpatory video, which the Commonwealth was

required, under Brady, to turn over, but failed to do so. (Seeid.). He argues
that his failure to raise the claim previously was the result of the
Commonwealth not turning over this video, and therefore the governmental
-interference exception applies. (See id.). We disagree.

“Although a properly plead [sic] Brady claim may fall within the governmental .
interference exception, Commonwealth v. Beasley, 559 Pa. 604, 741 A.2d
1258, 1261 (1999), a petition invoking the exception must be filed within
[sixty] days of the date the claim could have been filed pursuant to section
9545(b)(2).” Commonwealth v. Breakiron, 781 A.2d 94, 98 (Pa. 2001) (one

* citation omitted). In Breakiron, our Supreme Court concluded that where the
appellant “fail[ed] to offer a reasonable explanation as to why. this information,
with the exercise of due diligence, could not have been obtained earlier[)" he
failed to meet the requirements for the exemption to the PCRA time-bar. /d.
{footnote omitted).

Here, [Saleem] has not attempted to explain why, with the exercise of due
diligence, he could not have earlier learned of the Commonwealth’s alleged
violation of its obligation to disclose the surveillance video. (See [Saleem’s]
Brief, at 8-10). As the PCRA court noted, it appears that [Saleem] has been
aware of the existence of the surveillance video since at least September 30,
2016, when he filed his first request for the video. (See PCRA Ct. Op., at 5-
7). The instant petition, filed on April 6, 2017, was well beyond the sixty-day
time period after September 30, 2016, within which [Saleem] must have filed
his petition invoking the exception for it to apply. See 42 PA. C.S.A. §
9545(b)(2). Thus the exception does not apply and the PCRA court did not
have jurisdiction to consider [Saleem’s] claim. See Jackson, supra at 519.

Commonwealth v. Saleem, 2018 WL 2016409, at *3 (footnotes c-Jmi‘tted). In further support
of the finding that Saleem was aware of the surveillance system, the state courts'noted that,
as the owner of the business where the alleged sexual assaults ocpurred and where the
surveillance video was recorded, Saleem would héve known about the existence of a video

surveillance system well before his trial. Id. at*3n.5 (citing PCRA Court Opinion).
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To properly exhaust his state remedies, Saleem was required to fairly present his
Brady claim tb the state court, eithér on direct appeal or by collateral review. See Castille,
489 U.S. at 349-50; Blasi v. Attorney General of Pa., 30 F. Supp. 2d 481, 487 (M.DV. Pa.
1998). The record is clear that Saleem waived this claim under state law. Therefore, the
Brady claim is procedurally defaulted and will be a‘ddressed.omy upon a showing of cause
and prejudice or a fundamental miscarriage of justice. See Coleman, 501 U.S. at 750;
Sistrun‘k, 96 F.3d at 673.

In an attempt to excuse the procedural default of this claim,,.SaIe'em asserts that the
Brady claim was never presented to the state courts because the prosecution suppféssed
the video evidence. (Doc. 1, p. 10). However, the Third Circuif Court of Appeals has held

that “a general claim that the prosecutor has suppressed exculpatory information cannot

satisfy the exhaustion requirement as to all [] Brady claims that a habeas petitioner may

bring.” Landano v. Rafferty, 897 F.2d 661, 669 (3d Cir; 1990). The Court concludes that
Saleem has not eihausted the Brady claim in his habeas petition, and this argument does
not excuse his procedural default of the claim. See Landano, 897 F.2d at 669-70 (‘[The
United States Court of Appeals for the Third Circuit] has cohsistenvtly held that in complying
with the exhaustion requirement a habeas petitioner must not only provide the staté courts
with his legal theory as to why his constitu}ional rights have been violated, bqt alsothe |

factual predicate on which that legal theory rests. This requirement is especially appropriate
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in the context of an alleged Brady violation since the materiality of the suppressed

information is determined by considering the strength of the state’s case as a whole.” {citing -

United States v. Agurs, 427 U.S. 97, 112-13 (1976))).

Further, requiring exhaustion of the Brady claim, now, would be futile; Itis clear that
Saleem has no avenue through which to present his Brady claim to the state courts
because any PCRA petition would be untimely. See 42 PA. CONS. STAT. § 9545(b)(1) |
(explaihing that collateral actions mLJlst be filed “within one year of the date the judgment
becomes final[.]"). Therefore, the Court finds that Saleem has procedurally defaulted this
claim.

IV.  Certificate of Appealability

Pursuant to 28 U.S.C.,§ 2253(c), unless a circuit justice or judge issues a certificate

of appealability (“COA"), an appeal may not be taken from a final order in a proceéding .

under 28 U.S.C. § 2254. A COA may issue only if the applicant has made a substantial

showing of the denial of a constitutional righf. 28 U.S.C. § 2253(c)(2). “A petitibner satisfies

this standard by demonstrating that jurists of reason could disagree with the district court's
resolution of his constitutional claims or that jurists couid conclude the issues presented are
adequate to deserve encouragement to proceed furth‘ér.” Miller-El, 537 U.S. at 327. “When
the district court denies a habeaé})etiti.on on procedural grdunds without reachihg the

prisoner’s underlying constitutional claim, a COA should issue when the prisoner shows, at
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least, that jurists of reason would find it debatéble whether the petition states a valid claim
of the denial of a constitutional right and that jurists Qf reason would find it debatable
whether the district cdurt was correct in its procedural ruling.”. Slack v. McDaniel, 529 U.S.
473,484 (2000). Here, jurists"of reason would not find the disposition of this case
debatable. A certificate of appealability will not issue. |
V. C.oncluvsion ‘

The Court will dehy Saleem’s application for a writ of habeas corpus pursuant to 28

U.S.C. § 2254. A separate Order shall issue.

" Rbbert D. Mariani
United States District Judge

- Date: December ” , 2019
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UNITED STATES COURT OF APPEALS
FOR:THE THIRD CIRCUIT

‘No. 20-1031

MOHAMMAD SOHAIL SALEEM, _y
Appellant

o W

SUPERINTENDENT ROCKVIEW SCT;
ATTORNEY GENERAL OF THE COMMONWEALTH OF PENNSYLVANIA;
DISTRICT ATTORNEY OF LEBANON COUNTY

(M.D. Pa. No. 3:17-cv-01122)

SUR PETITION FOR REHEARING

'

Present:  SMITH, Chief Judge, and MCKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO,
BIBAS, PORTER, MATEY, and PHIPPS,_ Circuit Judges

The petition for rehearing filed by Appellant in the above-captioned case héiving been

“submitted to the judges who participated in the decision of this Court and to all the other

available circuit judges of the circuit in regular active service, and no judge who concurred

(-

in the decision having asked for rehearing, and a majority of the judges of the circuit in

regular service not having voted for rehearing, the petition for rehearing by the panel and

the Court en banc is DENIED.

By the Court,

s/Stephanos Bibas
Circuit Judge

POLERDIE < &



Case: 20-1031 Document: 25 Page: 2 Date Filed: 12/07/2020

Dated: December 7, 2020
JK/cc: Mohammad Sohail Saleem
~ All Counsel of Record



I,N THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MOHAMMAD SOHAIL SALEEM, L ~ Civil No. 3:17-cv-1122
Petltloner | | (Judge Mariani) |
. . L |
MARK GARMAN, et a.
'.Respondents

ORDER

" AND NOW, this Cgﬁézay of September, 2020,‘ upon consideration of the August
20, 2020 Order of the United States Court of Appeals for the Third Circuit (see Doc. 49,

Saleem v. Superintendent Rockview' SCl, et al., No. 20-1031 (3d Cir.)),‘denying Saleem's

A apphcatlon for a certificate of appealability and finding that }unsts of reason would not

debate thls Court's denial of the habeas petmon IT IS HEREBY ORDERED THAT |

Saleem's pending motions (Docs. 43, 46) are DISMISSED.

Roﬁert D\Meﬂaﬁ
~ United States District Judge

o oo U

fﬁ\ g f &







2

10

C11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

MR. ARNOLD: Numbers 321 and 322, Mohaﬁmad
Sohail Saleem.

THE COURT: Who's Mr. Saleem?

THE DEFENbANT: Yes, Your Honor..‘

THE COURT: Mr. Warner, is this a global plea?

MRf WARNER: Yes, Judge.

THE COURT: Thank you.
BY THE COURT:
Q. Mr. Saleem, in Action Number 2014-565 you're
charged with six counts'with-involuntary de%iate sexual
intercourse, sexual assault, indecent’assault in Three,
Four, Five, and Six?

In Action Number 2014-1112 you're charged with
fhe one count of indecent assault along with one summary

violation. Your attorney had indicated it's a global

plea.
A. Yes.
Q. And in your case on Action Number 2014-565

Counts One, Two, Five, and Six will be dismissed.
You're pleading guilty, therefore, to Counts Three and
Four which are the two Counfs of indecent assault.
That's aﬁ open plea so you can receive any senﬁence up
to the maximuﬁ sentence whicﬁ the law permifs. The
Commonwealth has no objection to immediate deportation

in your particular circumstance?
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SCANNED [Maga® y

L OR\G\NAL

L 3 ( t
"ot o e ENTERED & FILED
: - ‘ CLERK OF COURTS
: Commonwealth of Pennsylvama \ . INTHE COURT OF COMMON PLEASAMOH, PA
" exrel DAVID J. ARNOLD, Jr., ~: OF LEBANON COUNTY, PENNSYLVANIA = ~ -
District Attorney = : . CRIMINAL DIVISION1S tN 11 P 12 59
VS.
MOHAMMAD S. SALEEM .. ACTIONNO.: CP-38-CR-565-2014
.DOB . 10/16/1971 - - . . CP-38-CR-1112-2014
SS# 806898338 S e o
ALIEN ID # A095865310

WRIT OF HABEAS CORPUS AD PROSEQ UEND UM

71

'TO: York County Prison—ICE * '~

AND I\lOW, _TI—lIS 10“‘-d2»1y of June 2015, upon mdtidn ol’ the‘Districl Atfomey,_' :
WE COMMAND YOU that the body of MOHAMMAD S. SALEEM in your prison undef
custody be brought before the Court of Common Pleas of Lebanon County, by deliverihg_.
. the said body to the Sheriff of Lebanon County Pennsylvanid, ‘onl.lune 16,2015 at 8:30 |
- AM. for an Scheduled Court appearance on the charges IDSI and related charges in"
| certain proceedmgs whlc:h are now pendmg in said County of Lebanon and atthe |
) conclusioh of -the said hearing, the said MOHAMM_AD S. SALEEM is to be retu-rncd to
... the edstody of the Sheriff of‘ Lebanon Courlty, or his deeignated representative, to be.

returned to your custody. .

CERTIFIED FROM THE RECORD

cc: District Attorney’s Officey “1HIS \V"DAYOF Jure 2015
Court Administration . |\r36~ . ' . : A
%
Adult Probation j\ . : %G&M A @ :
_ Shenff 3 Copies oo™ _ CLERK OF COURTS, LEBANON CO,,PA -
. PURSUANT TO PaR.Crim. P. 114 | ‘

All parties ar hereby notified
this date: WS o
lork rf Cotirte | alhionan. DA

) ofL ol - (DL ewnois
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THEVWITNESS: Can I say something, sir?

THE CbURT: No;

MS. WEISENBERGER: The Judge is talking. You
have to wait. | | o |

'THE COURT: T will put it right out there. I do

not find that this was a plea agreement. - I find that the

plea agreement was what the plea agreement said it was,

which is that there was going to be a plea of guilty to -

- these charges, the Commonwealth would not pursue the

mandatory penalty in return for that plea of guilty, and
after that the Commonwealth would not affirmatively stand
in the way of deportation. There-is'no e&idence in this
case that anyone at the District Attorney's Office
affirﬁatively took stéps to prevent deportation.

fAs I am sitting héré right now I don't kndw why,
the fede?al govefnment chose not ﬁo depért him. IVAOn‘t
know, but they did. That is their choice. But there is
no evidence that the Districf Attorney's Office played
any role at all in that process. Had the District
Attorhey‘s Officé stepped forward'andvaffirmatively went
to the federal'goﬁernment and said, do not deport him,
tﬁen“that woula‘have been a violation of the plea
agreement. There is no evidence that that occurred.
There is no evidénce that that occurred.

MS. WEISENBERGER: May I have a moment, Your

Na

¢
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- BERNERD A. BUZGON
TIMOTHY J. HUBER
EDWARDJ. COYLE _
SCOTT L. GRENOBLE -
' MICHAELS. BECHTOLD

- DAVID R. WARNER, JR. -
JASON J. SCHIBINGER

- KELLI METZGER KNERR
BRETM. WIEST . -
JOSEPH A. CROWE _
JENNIFER M. MERX

PHILIP S. DAVIS 1942-1995 .
MARY H. BURCHIK (RETIRED)

 June 10, 2015

York ICE Detention Facility _
Mohamrmad Saleem A# 095 865 310.
rrison i 147772 ' '
3401 Concord Road

York, PA, 17402

Dear Mohammad,

Enclosed pizasz find a copy of the Written Post-Sentence Collogquy informing you of your post-sentence
appeal Tights. ! you wish to file an appeal of your sentence, you must do so no later than 30 days after your
sentencing hearing. Also enclosed is a copy of your sentencing order. I will not be filing any appeal on '
your behalf. If you wish to file an appeal, you must inform me of that in writing and/or file your own appeal
with the Lebanon County Clerk of Courts office. o ' o

‘The District Attorney’s Office has indicated to me that Ms. Martin apparently contacted her Congréssman
and ICE is reconsidering your deportation status. The District Attorney informed me that it is possible that
you may have to serve some or all of your minimum sentence before you are deported. [ urge you to contact-
the immigration officer handling your case at ICE and your immigration attorney to discuss this issue. There

‘1s nothing I can do to assist you with any immigration issues.
Please let me know if you have any further questions about your cha.ﬁon County case.

'Sincefely, N
A .

David R. Warner, Jr., Esquire .
DRWHhjs o -
Enclosures »

L H4 g .
P.0. B0X 49, 525 SOUTH EIGHTH STREET, LEBANON, PA 17042 . fn\ :
PHONE (717) 274-1421 | Fax (717) 274-1752 e

buzgondavis.com / warner@buzgondavis.com

S [\\ CC{; ,
Y Pv N

[y e e Q)



mailto:wamer@buzgondavis.com

IMMIGRATION COURT
3400 CONCORD ROAD SUITE 2
- ' o . . YORK,: PA 17402
%SIn-the Matter'of ' .
I o Case No.: AO95-865—310
SALEEM MOHAMMAD SOHAIL o R
Respondent S . [: Can REMOVAL PROCEEDINGS

ORDER OF THE IMMIGRAiION JUDGE

;Thls is. 4 summary of the oral dec1sron entered on’
This memorandum is solely for the nvehlence .of the. partleS'

proceedlngs should be;app@aled gr! reopened the oral decisicdn’” Wlll become };J
"<the off1c1al,op1nloni1n “the case. :

'wPARISTAN or in the alternatlve to

ReSpondent S appllcatlon for voluritary departure was denled and’
 respondent was- ordered removed to PAKISTAN or in the
.faIfernatrve to ) P

' - i ¢ Agrante
T e .. ¢
n/ gt removad, ; ﬁ' er sectronw24QA4 W s

R S A SRR
RespOHdent s application; for EEEE I /g? -
[ ]thancellatlon under. sectlon 240A(b) ;Swas () granted ( ) ‘denieéd

R w1thdrawn 1f granted it 1s ‘ordered that the’ respondent be issued
= '.all approprlate documents necessary to glve effect to this- order .
[ Cancellatlon under sectlon 240A( Yy +{2). was” _( )granted {  )denied
: s )w1thdrawn If .granted it'iis ordered that’ the. respondent be issued
o all approprlated documents necessary to glve effect to! thls order.
Sl ]‘gAdjustment of Status under Sectlon . was ( )Ygranted - { )denled
' - (* )withdrawn. "If granted it is ordered that the respondent. be igsued
o ' all approprlated documents necessary to give effect to this order.

:‘ff'[ ] Respondent's application of (') withholding of removal ( ) dererral of
Lo '”fremoval under Article III of the Convention Agalnst Torture was’ -
S () granted { ') denied ( ') w1thdrawn . '
S I Respondent s .status was rescinded under sectlon 246. .
T ]”'Respondent is admitted to the United States as a . until _
- '}w*As a condition of adm1551on, respondent is to pdst a S. bond ,r¥~”“"
. 1 Respondent know1ngly flled a frlvolous asylum appllcatlon after prqper B
v "+ notice. -

[ HRespondent was advised of the’ llmltatlon on dlscretlonary rellef for'
' failure to appear as ordered 1n the Immlgratlon Juoge s oral. dec131on

[+ 1] Proceedings were termlnated :

[ 1 Other:

-Date: May 18,'2015

“WALTER A. DURLING . 7"
o , , : . i Imnmigration Judge { )
uéved/Reserved Appeal Due By: . . . .o

Appe€al:
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Commonwealth of Pennsylvania

Vs .
‘Mohmannad Sohail Saleem ' CP-3~8-CR-565—2014
I M ACK Q&A/LCZVIC . hereby certify receipt of an Islamic

baooE B
Mark Szalczyk-Deportation Officer (ICE) Do1o69

Republic of Pakistan Passport issued to Mohammad Sohail Saleem with a

birth date of October 16,1971 Passport Number DV5753891.

W
fore

Signgture

Slt[/f

Date
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David Warner <Warmer@buzgondavis.com>

To Mohammad S Saleem

They"re telling me now that they can’t copy the hard drive and I’ll have
to go watch it at the DA’s office or police department. I’m trying to set

up a time to do that next week.

{

g_\ai

I have not contacted John yet, but I will do that.

I have a friend who is an area manager for AT&T Wireless' who might
be interested in talking to you about business opportunities as well.

e >ad) - sohail916 - Yahoo Mail

From: Mohammad S Saleem [mailto:sohail9 16@yahoo:.com]

Sent: Thursday, December 11,2014 8:29 AM
To: David Wamer _ ' '
Subject: Mohammad S Saleem

Good moming David

Just wondering if you get copy of hard drive and also if you already have

interview with John.
And what is outcome

Sent from my Verizon 4G LTE Smartphone

Reply: Replyto All  Forward More

MUHAMMAD SALEEM <sohail9 1 6@yahoo.com>

To David Warner

Thanks for contacting back with.You can call John any time after
Holidays. Also Yes you can give your friend my name and contact

number i.e. 717-222-7088

- Show original message

Reply  Replyto All

Mohamma-d S Saleem <sohail91 6@yahoo.com>

To David Warmner

Good morning David

https://mg.mail.yahoo.'com/neoll aunch?.rand=bliOefv627ag6#5007879675

Forward More

12/20/14 at 12:06 PM

12/20/14 at 9:39 PM

01/19/15 at 10:22 PM

S
st


mailto:Wamer@buzgondavis.com
mailto:sohail916@yahoo.com
mailto:sohail916@yahoo.com
mailto:sohail916@yahoo.com
https://mg.mail.yahoo.com

IN THE

SUPREME COURT OF THE UNITED STATES

Mo hamuacl Sohard Saleom  _ perimioNeR

(Your Name)

fy.,LPg/u'r\-l@MM S .C. '[YS'
Rpchaview ek .cl )  — RESPONDENT(S)

PROOF OF SERVICE

I, Mo rovamied Hhond baloonw , do swear or declare that on this date,

AL 20 , 2031, as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:

- Opice 8wy Clpsh N pishit Attgrroy/ s THce
Sufune - Cunt YUl _Unied Shat Ypp Soodhn & St
Wﬂ,smrgm DC  G4> L £ posn PA (7092

I declare under penalty of perjury that the foregoing is true and correct.

Executed on H’P@L 30 20. 2\

| | M
X,

=77 (Sighature)

17



