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LIST OF PARTIES

[All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:



IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

[ ] reported at ; O,
[ ] has been designated for publication but is not yet reported or,
{ ] is unpublished.

The opinion of the United States district court appears at Appendlx to

the petition and is.

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

’[f], For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is -

?Qreportedatw ey, 20 3 2014 . sory
]

has been designated for pub{lcatlon but is not yet reported; or, .
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,
{ ] is unpublished.




JURISDICTION

f 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix _

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including - : (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under.28 U. S. C. § 1254(1). - -

[74 For cases from state courts:

- The date on which the highest state court decided my case was /)-1%- £020
A copy of that decision appears at Appendix '

A timely petition for rehearing was thereafter denied on the following date:
~ 13- 2020 , and a copy of the order denying rehearing
- - . . .appears.at Appendix . T e e

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in-
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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STATEMENT OF FACTS

On December 11, 2013, the Defendant was charged by waé of Information with
two counts of Predatory Criminal Sexual Assault, in vioiﬁtion of 720 ILCS 5/11-
1.40(a)(1), both Class X felonies punishable by up to sixty years 1r the Illinois
Department of C‘orrections. (R. Vol. I, C. 9-10) The Information éwas superseded prior
to preliminary hearing by the filing of a True Bill of Indictment, ﬁ ed January 9, 2014,
containing two counts, each subject to the same f)enalty discussed? above. (R. Vol. 1, C
| 17-18) The first count of the Indictment alleged penile penetratio;rF of MB,, a minor
person, who was then under the age of thirteen, by the Defendant (R. Vol. 1, C.I 17), and
_ the second count alleged digital penetration of the same individuaé. (R.Vol. I, C. 18)

On February 5, 20~14_, the People filed a Motion to Allow Hearsay Statements of
M.B., pursuant to 725 ILCS 115-10(a)(2), alleging that certain sttétements were made by
M.B. on Deéember 3, 2013, to Tara Crady at the Tazewell Count$ Children’s Advocacy
Center (heretofore CAC). (R. Vol. I, C. 26) Also on February 5,;{2014, the People filed
a “2nd Motion to Allow Hearsay Statements of M.B.” [sic.], purs?\Lant to 725 ILCS 115-
10(a)(1) and (2), and alleged that certain statements were made bv M.B. on November
25, 2013; to Shelly Barker, mother of M.B. (R. Vol. I, C. 27) A11 hough it is not
reflected in the docket, the motions were joined for purposes of h Paring, wl_lich was hel(i
on February 26, 2014, b-efore the Honorable Judge Huschen. (R‘ Vol. I, C. 3-4)

At the hean'ng on the motions, Tara Crady with the CAC E‘Testiﬁed as to hér
trajning and experience in relation to interviewing children, whici n includes persons up
to the age of majority, concerning allegations of sexual or physic%gl abuse. (R. Vol. III,

3-7) On direct examination, Tara Crady testified that she interviff wed M.B. on

4




December 3, 2014 (R. Vol. I1I, 9), explained what the CAC was, fhow the interview with

M.B. was conducted as far as layout of the room and building (R.

IVol. 111, 7-9), and that

the interview was recorded, later identifying People’s Exhibit 1 aé being an audio/video

recording of the interview itself, answering affirmatively when asked that the exhibit

fairly and accurately recorded the conversation and interview of M.B and

acknowledging that she had reviewed that exhibit that same day ér'ior to testifying (R.

Vol. I11,10-12). On cross examination, Tara Crady testified that MB told her the last

incident involving the Defendant was the same date as of the integview at the CAC,

something Tara Crady knew to be false, but something Ms. Cradyf failed to clarify with

M.B. as being false. (R. Vol. IIl, 13-14) Furthermore, Tara Crady

testified that M.B.

gave inconsistent statements as to the names of family pets (R. Viﬁo)l. I11, 16) as well as to

Lo z
telling her.gc&“x)nge-r—bromer, who Tara Crady also interviewed and who denied ever being

told anything (R. Vol. I11, 18). In addition, Tara Crady admitted éﬂhat she did not identify

or in any way delineate the frequency, number or when the allegéd incidents occurred.

(R. Vol. 111, 16-17)

Also at the hearing on the motions, Shelly Barker, rn‘othez:'
on November 25, 2013, while she and M.B. were riding in a vehi
M.B. disclosed that the Defendant touched her special spot, in res

Barker testified that she asked leading questions of M.B., includfa

the following:

to M.B., testified that
cle just chitchatting,
ponse to which Shelly

g, but not limited to,

“T asked if he put his ﬁnger or if he put his hands 1Jn51de of her

" underpants...

“I asked if he had her touch her private area...”;

“I asked if she was in pain...”;
(R. Vol. 111, 28-29).

%
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Shelly Barker explained that the conversation lasted about twentjy minutes, and that she

immediately drove M.B. to the hospital. (R. Vol. III, 30) On crpss examination, Shelly

having already testified there were no other incidents of a sexual

! (—"\\: .

Barker admitted to having recently moved a far distance away, rixraking visitation with

the Defendant costly and inconvenient. (R. Vol. IIf, 33-35). Shé lly Barker, despite

nature that involved

M.B., then described one incident involving a solicitation made ty M.B.’s cousin and a

separate incident of genital exposure at M.B.’s school. (R. Vol. M1, 35-36).

The Court later issued a written Order filed on March 4, i?014, stating as follows:

“The Court having reviewed the video tape of the
and considered the evidence produced at hearing, ;

interview of the victim

finds that both of court

statements complain of a sexual act perpetrated u;ion a child and it
describes an act which is an element of the offense of aggravated criminal

sexual abuse.

Further, based on the interviewing techniques used by CAC the time,

" content and circumstances of the statements made

sufficient safeguards of reliability.

to Tara Crady provide

Further the time, content and circumstances of the statements made to

Shelly Barker provide sufficient safeguards of reli:
State’s motion to admit the out of court statement
to 725 ILCS 5/115-10 is granted subject to the vic

[sic.] (A-15)

ability.
}f the victim pursuant
m testifying at trial.”

Some months later, on May 19, 2014, at the jury trial of thns cause, the People

called Shelly Barker to testify, during which her testimony as to tihe conversation with
the minor was substantially different than thaf provided at the heaé ing held on February
26, 2014. Most notably, Shelly Barker testified at the February 2%», 2014, hearing that
she had only had a conversation with her daughter, immediately téking her to the

hospital. However, at the trial of this cause, Shelly Barker added Eadditional pertinent




—

limited to, the following:
“Well, | immediately started crying. Icalleda goo
Andrea, whose husband is a police officer, and asked if I should take her
to the hospital or the pohce station or if I should wait to call her
pediatrician in the moming. And he had told her tq tell me to take her to
the ER.” '
[sic.] (R. Vol.1V, 21)
Trail counsel for the Defendant did not object to the double hearsé
testimony above. /d. On Mﬁy 20, 2014, the People calied Tara Cx
testimony substantially similar as that provided at the hearing on t
During the testimony of Ms. Crady, the following exchange took p

foundation for the videotaped recording of the interview conducté

‘CQ.

Now, was this particular interview audio an

Number 1 be admitted.

1

information that had been excluded from her testimony at the hearing, including, but not

i friend of mine,

y nature of the

ady, who provided
e People’s motions.
lace in relation to the

i at the CAC:

:1 video recorded?

A. [t was.

Q. Have you had the opportunity to view the v deo recording of that
interview that took place with [minor’s namje omitted] on
December 3rd, 20137 '

A. Yes.

Q. Going to show you what has been marked f or identification
purposes as People’s Exhibit Number 1. Do you recognize what
that is?

A. I do.

Q. What is that? :

A. This is a copy of the interview that I did w1tih [minor’s name
omitted]. :

Q. Is that a - - have you had an opportunity to 1ev1ew that video?

A. I have.

Q. And is that a true and accurate copy of the 1nterv1ew that took

: place on December 3rd, 29132

A. Itis.

Q. Does that video fairly and accurately record the conversation that
took place during this interview that you hai with [minor’s name
omitted] on December 3rd, 20137

A. It does. g

MR. MINGER: Your honor, I would ask that People’s Exhibit
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Defendant also testified as to the tensions created with M.B.’s m

even after their breakup, she frequently still spent weekends with

Defendant, especially due to her having to continue to pick M.B;'.

M.B. and the

up due to the

Defendant’s work schedule. (R. Vol. V, 46-47) She described the Defendant as a loving

father, who it would seem engaged in routinely healthy parent-cil

(RS
Vol. V, 47-48) s, Eichelkraut reiterated her understanding of 1

ild interactions. (R.

he incident with H.E.

discussed above (R. Vol. V, 50-51), and, most importantly, also testified that pretty

much all of the time that the Defendant had any time with MB she was always present,

including the timeframe that fit with the original statement/comﬁ
Vol. V, 58, 62-63, 65-66). - -

In additioh, the Defendant was then called to testify in hi§
testified as to his work schedule as well as that of his coinciding ¥

WIFE MRS -
mention the fact that hts—gﬂ:l-ﬁqend ~Ms: Eichelkraut, frequently, 1i

aint made by M.B (R.

own defense, and he
risitations, not to

not entirely,

effectively superwsed those visitations with her presence. (R. VI. V, 76-77) The

her, Shelly Barker,

following her plans and later actual move to Galesburg, Iilinois. (R Vol. V, 82-86)

Finally, the Defendant denied ever engaging in any activity whatpever that would have

lead to the allegations in this cause. (R. Vol. V, 86-87)

Also on May 20, 2014, the jury returned verdicts of guiltyi

of both counts with which he was charged. (R. Vol. I, C. 6) The

o
against the Defendant

EDefendant then

retained new counsel, who filed on June 16, 2014, his Entry of Aapearance, a

Substitution of Attorneys, as well as a Motion to Continue the setjtencing hearing (R.

Vol. I, C. 57-60), which was granted on June 20, 2014. (R Vol. I C. 6) Following

court on June 20, 2014, counsel for the Defendant realized that noi post-trial motions had

%
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been filed, and subsequently filed a handwritten motion entitled “Motion for Judgment

Nothmthstandmg the Verdtct to Set Aside the Verdict, or, in the Alternative, to Grant a
New Trial in this Cause.” (R.,Vol. I, C. 62) Subsequently, on Au gust 14, 2014,' counsel
for the Defendant filed a Motion for Leave to Amend Defendant s Post-Trial Motion, or,
in the Altematlve to File Amended Post-Trial Motion Nunc Pro J lunc in tandem with
Defendant's Amended Motion for Judgment Notwithstanding thei Verdict, and For a
New Trial, alleging that the trial court erred in granting Fhe Peopléff’s motions, in failing
to enter a sufficiently detailed order, in feiling to-raise the issue vx%rhen new evidenoe not
heard during the hearing on the People’s motions was brought ouit at trial, and in
improperly admitting a videotaped interview, as well as that the eividence was
insufficient upon which to find the Defendant guilty and that trial% counsel for the
Defendant was ineffective. (R. Vol. I, C. 68-81) '
Thereafter, on August 15, 2014, the trial court granted 1ea§ e to amend the post-
trial motion (Supp. R. Vol. VII, 20), but denied said motion. (Su;;p. R. Vol. VII, 15-20)
‘Specifically, the court found that there was sufficient indicia of reé]iability in relation to
the minor’s statements when looking to the time, content, cir’cums? tances, and lack of
agenda by either individual testifying in relation to the minor’s stetements (Supp. R.
Vol. VI, 16~17) The court further found that the order related to ﬂhe People’s motions
was sufficient, because it contained factual findings, referring to t}te interview technique
during the C.A.C. interview. (Supp. R. Vol. VII, 16) The court vérent on to explain that
it did not believe that the admission of new evidence was impropé r, because that
evidence was inconsequential. (Supp. R. Vol. VI, 20) In additio%n, the court found that

no issue existed as to the admission of the video, because counsel% for the Defendant did




(‘ A not object, which the court attributed to trial strategy,. there was nb evidence tending to
i show any tampering with the video that was admitted as substantive evidence, and that,
:  even had counsel objected, the People could have sought to lay ﬁ'iirther foundation. '
|

(Supp. R. Vol. VII, 17-18) In relation to the new evidenée admitﬁed at trial that had not
been heard during the hearing on the People’s motions, the judge ruled that the new
cvﬂdence was inconsequential. (Supp. R. Vol. VII, 19) Furtherm%_ore, the court found

that the evidence was sufficient upon which to find the Defendané guilty, because the

p—t

minor testified that the Defendant licked his finger and touched héer pri{'ates, which she
described as the place from which she pees, and that she could feeé:l it in her privates.
.(Supp. R. Vol. VII, 19) Finally, the court attributed the actions or inactions of counsel,
. alleged to have been ineffective assistance in the motion, to trial étrategy. (Supp. R.

. 1 Vol. VI, 19-20) :

\ : The case then proceedéd to sentencing. The only evidenc; in aggravation was

i presented by stipulation that the People would call the victim’s m%:other, Shelly Barker,
! Wl'ﬂo ... would testify that [M.B.] is continuing cqunseling, and i@hcre’s no end in sight
for|counseling at this point.” (Supp. R. Vol. VIL, 21) |

In mitigation, the court received several character referenée letters and a letter
from the Defendant in the form of a group exhibit. (Supp. R. Vol VIL, 22) The
Defendant was then afforded an opportunity to make a state,mentfin allocution, which
expressed concern for his family, a desire they continue their couiilseling, and his
intention of making his time in prison productive. (Supp. R. Vol VII, 23-24) The
People argued harm was caused to the alleged victim, that the all‘éged victim was put

- - through a trial with her father, cited the Defendant’s previous crix%ninal history, which

e

\0




included traffic offenses, among them four Class A misdemeanot;, that the Defendant
held a position of trust over the alleged victim, and that the court’%s sentence was
necessary to deter others. (Supp. R. Vol. VII, 26-28) The Peopleé then recommended a
senitence of twenty-five years in the Illinois Department-of Corredtions on counf one
with a consecutive sentence of fifteen years to the [llinois Depaminent of Corrections on .
count two. (Supp. R. Vol. VII, 29-30) The Defense highlighted t;hat the Defendant’s
previous criminal history as referenced by the People is signiﬁcadtly old, that the
‘Defendant’s own letter demonstrated hi; intention to rehabilitate 'lilimself while
incarcerated, that the Defendant was a productive citizen, who was employed, spent time
with his family, attended church, did not have any previous problems associated with
ang er, domestic violence, alcohol, or drug problems prior to bemg charged in this cause,

t nothmg requxred a sentence of more than the minimum, that the Defendant had

er been sentenced to prison. (Supp. R. Vol. VI, 30- -32) The Defendant then sought
minimum of six years incarceration on each count to be.s’erved consecutively.

(Supp. R. Vol. VII, 33) ‘

The court found as a factor in mitigation that lthe Defendaélt’s conduct did not
cause serions ‘harm, and as factors in aggravation that the Defendé.nt did cause
psychological harm, did have a prior criminal history, that the sen;tence was necessary to
deter others, and that the Defendant held a position of trust. (Supip. R. Vol. VII, 34) The
court then sentenced the Defendant to twenty' years in the Illinois %,Department on each |

count, consecutive to each other (A-16), and gave the Defendant iliS appellate

admonishments pursuant to Supreme Court Rule. (Supp. R. Vol.'EVII, 36-37)

\\
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Defendant then caused to be filed a Motion to Reconsider on September 12,
2014, which was heard on November 26, 2014. (R. Vol. I, C. 12Q-123) At that hearing,
the|Defense argued that the sentence imposed was excessive, that%it was not in keeping

with the constitutional objective of restoring the offender to useﬁ'xil citizenship coupled

with imposing punishment, which was argued was built into both%the class of offense
and enhanced punishment for it, that the sentence was not in keepiring with the spirit and
puzpose of the law, and that recidivism, a concern with any sex oé‘fense, was both
unlikely to occur and decreased by the requirement that the Defeédant register for life as
a sex offender upon his release from prison. (R. Vol. VI, 2-5) Ttije defense also
Lenced that the Defendant was at the time of sentencing thirtyiz-eight-yca'rs-old, that
prior to being charged with the offense, the Defendant was an otlferwise contributing
m_ember of society with a job, who attended church and contribut:ied to society, and that
the| Defendant's statemént in allocution and péréonal letter wa;s not filled with excuses
for|his conduct. Id. The People argued that the Defendant recei\-l%ed a low to mid range
sen tence,\ that emotional harm to M.B. occurfed, that the Defendé%nt had prior criminal
offknses, that the Defendant held a position of trust, and was nece?issary to protect
sogiety. (R. Vol. VI, 6-7) In ruling, the trial court found that the. iéDefendamt committed
the offense against his own child, and was not, ther_efore, a usefué citizen previously. (R.
VI. VI, 10) The court concluded by denying the motion, sayingéthat the Defendant's
co duct was “despicable.” Id. Notice qf Appeal was timely ﬁled% on December 26,

014. (R. Vol. 1, C. 127-128) ;
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