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QUESTION PRESENTED

Does the public safety exception to the Miranda doctrine as set forth in New York v. Quarles, apply to
private property, simply based on allegations that a firearm is located in that private property?



ii

PARTIES TO THE PROCEEDING

Arthur Greaves, petitioner on review, was the defendant-appellant below. The United States

of America, respondent on review, was the plaintiff-appellee below.



iii
RELATED PROCEEDINGS
Decision below in the U.S. Court of Appeals for the Third Circuit:

United States v. Greaves, No. 19-3577 (3" Cir.) (December 17, 2020) (unpublished)(panel deci-
sion holding that Miranda doctrine does not apply based on public safety exception where
firearm was reportedly brought into private, abandoned building near a resource cen-

ter)(Pet. App. 1a-4a).
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IN THE
SUPREME COURT OF THE UNITED STATES

No. 20-

ARTHUR GREAVES,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the Third Circuit

PETITION FOR A WRIT OF CERTIORARI
Arthur Greaves respectfully petitions for a writ of certiorari to review the judgment of the

Third Circuit in this case.

INTRODUCTION

In New York v. Quarles, 467 U.S. 649 (1984), this Court for the first time recognized a “public
safety” exception to the Miranda rule. The Quarles Court believed that the “public safety” exception
would be easy for police officers to apply and lower courts to review, “because in each case it will be

circumscribed by the exigency which justifies it.” .


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984128416&pubNum=780&originatingDoc=Id37134c9f45611dea82ab9f4ee295c21&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)

Time has shown that the public safety exception has been anything but easy for the lower
courts to review. Rather than constituting a narrow exception to the Miranda rule, the courts have
expanded the public safety exception far beyond strictly guarded contours this Court intended in
Quarles. Rather than constituting a narrow tool to address an exigent danger to public safety, lower
courts are frequently allowing—under the guise of the public safety exception—Ilaw enforcement to
question suspects without first providing Miranda warnings so long as law enforcement asks about
weapons or other dangerous items. Such questioning allows the public safety exception to swallow
the Miranda rule, particularly here where the location of the alleged firearm was a private, abandoned

building which could have been closed off to the public by law enforcement.

The time has come for this Court to provide guidance about the proper application of the
narrow public safety exception, and return that exception to the limits intended by the Court when it

announced New York v. Quarles, 467 U.S. 649 (1984).

OPINIONS BELOW

The Third Circuit’s opinion is unpublished. Pet. App. 1a-4a.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984128416&pubNum=780&originatingDoc=Id37134c9f45611dea82ab9f4ee295c21&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)

JURISDICTION

The Third Circuit judgment became final upon the entry of judgment by the Court of Appeals

on December 17, 2020. This Court’s jurisdiction rests on 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. CONST. AMEND. V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public danger; nor shall any person
be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be com-
pelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public use, with-
out just compensation.

STATEMENT
Procedural Background
Arthur Greaves was charged in a one count information with possession of a firearm with an
obliterated serial number in violation of 18 U.S.C. § 922(k). Mr. Greaves filed a motion to suppress
statements attributed to him, and filed a psychosocial evaluation in support of that motion. Mr.

Greaves asserted that he did not waive his rights under Miranda, that any statements he made were



not voluntary, that his arrest was illegal and that any physical evidence seized by law enforcement

officers was fruit of the poisonous tree and inadmissible.

The District Court held an evidentiary hearing at which the following facts were adduced:
Dispatch received a call regarding an armed robbery involving an AK-47 assault rifle. Witnesses at
the scene told officers that a person ran into an abandoned building next door to a family resource
center. Police conducted a search of the abandoned building and did not find the suspect. Mr. Greaves
was later found in the porch area of the resource center. Det. Velasquez advised Mr. Greaves of his
Miranda rights, which Mr. Greaves said he understood. Det. Velazquez interrogated Mr. Greaves
regarding the location of the gun. Mr. Greaves made statements and then led officers to where the
gun was located in the abandoned building. Approximately five minutes elapsed between the time Mr.

Greaves was given Miranda warnings and when he took Det. Velazquez to where the gun was located.

Detective Velasquez testified that he advised Mr. Greaves of his rights because he wanted to
know where the gun was. Velasquez appealed to Mr. Greaves’ emotions and fears when he said that
if something happened as a result of someone finding and using the gun, then Mr. Greaves would be
responsible. Det. Velasquez stated that he wanted to appeal to Mr. Greaves “moral side.” Mr. Greaves

did not sign a Miranda waiver.



The District Court subsequently denied Mr. Greaves’ motion to suppress on the basis that it
was not involuntary, and that law enforcement had read Miranda warnings. The District Court was
largely silent as to whether Mr. Greaves had waived his Mzranda rights. Mr. Greaves pled guilty pur-
suant to a conditional plea agreement that allowed him to appeal the denial of his suppression motion.
The court sentenced Mr. Greaves to 120 months imprisonment, a supervised release term of five
years, and a special assessment of $100.00.

A timely appeal followed. The United States Court of Appeals for the Third Circuit denied the
appeal after finding that the Miranda doctrine did not apply due to “pressing public safety concerns.”

(App. 1a-4a).

REASONS FOR GRANTING THE PETITION

I. WITHOUT CAREFULLY DELINEATED LIMITS, THE PUBLIC SAFTETY
EXCEPTION COULD SWALLOW THE MIRANDA RULE

The Third Circuit’s holding represents an unwarranted expansion of the Quarles public safety
exception to Miranda's requirements. The decision below is inconsistent with Quarles because, in cit-
cumstances like those in this case, there is no immediate threat to public safety that would have re-
quired the arresting officers to undertake the sort of “on-the-scene balancing” that the Quarles Court

sought to avoid. And the holding below dramatically undermines Miranda because virtually every search



conducted by police officers involves the possibility of discovering a dangerous item and thus, accord-
ing to the Third Circuit's holding, the “public safety” exception could apply to virtually every interro-
gation preceding a search. This significant expansion of the public safety exception to Miranda finds

no support in the rationale for that rule.

A. The Public Safety exception was intended to be narrow

In New York v. Quarles, 467 U.S. 649 (1984), a defendant suspected of armed rape fled into a
grocery store. Before he was arrested, Quarles stashed a firearm, which would later be found behind
some empty cartons on a grocery store shelf. The arresting officer subdued Quatrles and noticed that
Quarles was wearing an empty holster. Prior to issuing Mzranda warnings, the officer asked Quarles
where the firearm was located. Quarles responded and ultimately directed the officer to the location
of the firearm. Id. at 652-53. This Court ultimately concluded that the evidence was admissible, and
for the first time recognized a “public safety” exception to the Miranda rule. The Quarles Court be-
lieved that the “public safety” exception would be easy for police officers to apply and lower courts

to review, “because in each case it will be circumscribed by the exigency which justifies it.” Id.

In establishing the public safety exception, the Court was clear that it was not meant to be a
broadly applied tool for law enforcement to conduct fishing expeditions anytime public or officer

safety is implicated. I4. at 658. Rather, it applies only when public exigency is present. See e.g., 467
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U.S. at 657-58 (public safety exception was needed because police officers are called upon to make
decisions, “often in a matter of seconds,” whether to forego Miranda warning in order to obtain evi-
dence or statements required for public or officer safety); id. at 658 (“[W]e recognize here the im-
portance of a workable rule to guide police officers, who have only limited time and expertise to re-
flect on and balance the social and individual interests involved in the specific circumstances they
confront.”).

That exigency is required before the public safety exception may be applied was also clear
from the Court when distinguishing Quarles trom Orozeo v. Texas, 394 U.S. 324 (1969). In Orozro, four
officers entered Orozco’s house, arrested him, and interrogated him without Mzranda warnings, re-
garding a murder committed hours eatlier. The police asked if he had been present at the scene of
the shooting, whether he owned a gun and where the gun was located. The defendant admitted that
he was present at the scene, that he owned a pistol and that the pistol was located in the washing

machine in a backroom of the house.
Comparing the cases, the Quarles Court stated:

In Orozeo however, the questions about the gun were clearly investigatory; they did not in any
way relate to an objectively reasonable need to protect the police or the public from any zzzmze-
diate danger associated with the weapon. In short there was no exigency requiring immediate action by
the officers beyond the normal need expeditiously to solve a serious crime.
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Quarles, 467 U.S. at 659 n.8. The Court thus distinguished situations where public or officer safety
required exigency and situations where it did not. In doing so, the Court undoubtedly recognized that
if the public safety exception was truly to apply as an exception, it must necessarily be tied to public
exigency.

There was thus an important distinction between Quarles and Orogeco—while a firearm aban-
doned in a public area may create exigency justifying interrogation without Miranda warnings, the pos-
sible existence of a firearm on private property to which the public lacks access does not. In other
words, the mere allegation that a firearm might be present did not automatically constitute exigency

so as to render Mzranda inapplicable.

The Quarles Court recognized that its “public safety” exception to Miranda would govern a
very narrow range of circumstances involving threats to the public or law enforcement officers.
In Quarles, police officers, “in the very act of apprehending a suspect, were confronted with the im-
mediate necessity of ascertaining the whereabouts of a gun” that the defendant had just discarded in
a busy supermarket. 467 U.S. at 657. It was undisputed that the weapon “obviously posed more than
one danger to the public safety: an accomplice might make use of it, [or] a customer or employee
might later come upon it.” Id. The Court concluded that in such an emergency situation, it would be
“untenable” to require officers to decide “in a matter of seconds” whether to forego the Miranda warn-

ing at the cost of admissibility of any incriminating statement, or to issue a warning that would preserve
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admissibility but undermine the officers’ ability to “neutralize the volatile situation confronting
them.” Id. at 657-58. The Quarles Court therefore acknowledged the “public safety” exception ex-

pressly to avoid such untenable “on-the-scene balancing” dilemmas. Id. at 658.

B. The exception has been expanded by a number lower courts

The lower courts have interpreted the public safety exception to apply in a number of circum-
stances which bear little resemblance to that presented in Quarles. Many of those cases involve searches
of private property, such as vehicles, in which law enforcement speculates that a weapon could be
located. The end result is that many courts no longer require an imminent threat to public safety, and
instead apply the exception upon speculation that a threat could materialize. See, e.g., United States v.
Lauker, 395 F.3d 830, 833-34 (8" Cir. 2005)(sufficient to justify pre-Miranda warning questioning that
“officers were aware of Luker’s history of methamphetamine use and were concerned about needles

or substances associated with such use in the car”).

The First Circuit has allowed officers to question suspects who have not received Mz-
randa warnings about weapons in a secured vehicle. United States v. Fox, 393 F.3d 52 (1st Cir. 2004), va-
cated on other grounds, 545 U.S. 1125 (2005). The defendant in Fox had been arrested and placed in the

officer’s car. Nonetheless, the court held that the potential that a weapon could be hidden in the
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defendant’s car was “ample reason [for the officer] to fear for his own safety and that of the pub-
lic.” 393 F.3d at 60. Moreover, once the officer found a gun, the First Circuit permitted him to ques-
tion the suspect about its operation, finding that the danger of transporting a potentially loaded

weapon also was sufficient to trigger the Quarles exception. Ibid.

The Tenth Circuit has taken a similar approach. In United States v. Phillips, 94 Fed. Appx. 796
(10th Cir. 2004), which involved a house search, the Tenth Circuit specifically held that the danger of
coming across a weapon was sufficient to trigger Quarles. “[The fact that the other residents of the
house were secured did not completely eliminate the risk that a weapon hidden somewhere could pose

a danger to one of them or to the police.” Id. at 801 n.2.

By holding that the questioning of a suspect prior to the issuance of Miranda warnings is per-
missible even when there is no imminent danger, these decisions, as well as the Third Circuit decision
in the instant case, essentially create a reasonableness or “convenience” exception to Mi-
randa. But Quarles specifically rejected the idea of such a reasonableness exception. See Quarles, 467
U.S. at 653 n.3 (“[T]he Fifth Amendment’s strictures, unlike the Fourth’s, are not removed by a show-
ing of reasonableness.”) (quoting Fisher v. United States, 425 U.S. 391, 400 (1976)). Such a rule cannot
be applied consistently by police officers and courts. See Dickerson v. United States, 530 U.S. 428, 444

(2000) (“But experience suggests that the totality-of-the-circumstances test *** is more difficult

10
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than Miranda for law enforcement officers to conform to, and for courts to apply in a consistent man-

net.”).

C. Other courts have not expanded the public safety exception to searches of private
property merely based on allegations of the existence of a dangerous weapon

In United States v. Mobley, 40 F.3d 688 (4th Cir. 1994), the Fourth Circuit considered a situa-
tion in which officers were about to search the defendant’s apartment. The apartment had already
been secured and there were no third parties in the vicinity. An officer asked the defendant whether
“there was anything in the apartment that could be of danger to the agents who would be staying to
conduct the search warrant, such as a weapon.” Id. at 691. The defendant confirmed that there was a
weapon in the apartment and was later convicted on the basis of his statement. On appeal, the
Fourth Circuit reversed the conviction, declining to apply the public safety exception “[a]bsent an
objectively reasonable concern for immediate danger to police or public.” Id. at 693. Noting that
nothing “separate[d] the[] facts [of that case| from those of an ordinary and routine arrest scenario”
(¢bid.), the court rejected the government's argument that the risk of encountering a firearm during
the course of the search constituted a threat to the public safety. 1bid. See also, e.g., United States v. Mel-
vin, 2007 WL 2046735, at *11 (4th Cir. July 13, 2007)(holding that the government must “demon-

strate an immediate need that would validate protection under the Qwarles exception.”).

11
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One of the defendants in Me/vin, supra, was arrested outside his apartment, shortly after po-
lice seized and began towing his truck, which was parked outside. After the defendant was arrested,
but before he was given Miranda warnings, officers asked “if there was ‘anything the agents needed
to know about in the truck.” ” Id. at *8. Although the officers in Me/vin faced the danger of coming
across hidden weapons during a search of the car, the Fourth Circuit held the Quarles exception in-
applicable. Indeed, the Me/vin court suggested that the danger of coming upon a weapon during a
search can never be sufficient on its own to trigger the public safety exception. Id. at *11 (“[T]he
government did not admit evidence that the public had access to the impound lot so as to create a
public danger. In the absence of such evidence, we are constrained to conclude that [the defendant's]
X statements were improperly admitted.”). Here, there was no evidence that the public were per-
mitted access to the uninhabited building, or that law enforcement could not prevent public access
to the building while it was searched. The building itself was not a public, crowded location such as
the supermarket in Quarles.

The Third Circuit’s decision here also conflicts with the Sixth Circuit’s holding in United States
v. Williams, 483 F.3d 425 (6th Cir. 2007). As in Mobley, officers in Williams entered the suspect's apart-
ment and questioned him after he was no longer free to leave. They asked “if anybody else was in the
room and if he had any weapon.” Id. at 427. The court held the defendant’s response, identifying the

location of a gun, inadmissible, reasoning that “[t|he public safety exception applies if and only if”” an

12
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officer has “a reasonable belief that he is in danger” because, “at minimum,” (1) “the defendant might
have (or recently have had) a weapon, and (2) *** someone other than police might gain access to that
weapon and inflict harm with it.” Id. at 428. The court remanded the matter for the trial court to
determine whether “someone other than police could access the weapon and inflict harm with
it.” Id. at 429. The Sixth Circuit’s holding that the public safety exception applies if and only if a third
party might “gain access to [a] weapon and inflict harm with it” cannot be reconciled with the decision
below. There is an absence of evidence here that the public could reasonably gain access to a weapon

in the uninhabited building, which presumably could have been closed off by law enforcement.

The panel's holding here also conflicts with the Fifth Circuit’s decision in United States v.
Raborn, 872 F.2d 589 (5th Cir. 1989). There, police officers had safely arrested the defendant during a
traffic stop and there were no third parties on the scene. The officers believed the defendant had a
weapon in his truck and, without issuing a Miranda warning, questioned him about the location of the
gun. In response, the defendant admitted to having an illegal firearm in his truck. He was later con-
victed as a felon in possession and sought to suppress both the statement and the weapon, which the

government argued were admissible under Quarles. The court concluded:

Unlike the situation in Quarles, however, when the gun was hidden in a place to which the
public had access, Raborn's truck, where the police officers believed the gun to be, had already
been seized and only the police officers had access to the truck. It is difficult therefore, to find
that the public-safety exception applies.
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Id. at 595.2 This reasoning cannot be reconciled with the decision in this case. See also United States v.
Brathwaite, 458 F.3d 376, 382 n.8 (5th Cir. 2000) (finding that where “agents had performed two
sweeps of the house and had both occupants of the house in handcuffs,” officers could not ask about

the presence of weapons in the house).

II. THE QUESTION PRESENTED IS OF SUBSTANTIAL IMPORTANCE.

By holding that the questioning of a suspect prior to the issuance of Miranda warnings is per-
missible even when there is no imminent danger, the decision below essentially creates a reasonable-
ness or “convenience” exception to Miranda. But Qnarles specifically rejected the idea of such a rea-
sonableness exception. See Quarles, 467 U.S. at 653 n.3 (“[T]he Fifth Amendment's strictures, unlike
the Fourth's, are not removed by a showing of reasonableness.”) (quoting Fisher v. United States, 425

U.S. 391, 400 (19706)).

Intervention by this Court is necessary. Such a rule of convenience or reasonableness cannot
be applied consistently by police officers and courts. See Dickerson v. United States, 530 U.S. 428, 444
(2000) (“But experience suggests that the totality-of-the-circumstances test *** is more difficult
than Miranda for law enforcement officers to conform to, and for courts to apply in a consistent man-

ner.”). Given the great practical importance of holdings like the one below adopting such a rule -
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searches like the one in this case occur with great frequency' and law enforcement officers often will
have reason to suspect the presence of guns or other dangerous materials®- further review in this case

is warranted.

As set forth herein, the Third Circuit has joined the First, Eighth and Tenth Circuits in creating
such a rule of convenience or reasonableness. The Fourth, Fifth and Sixth Circuits have narrowly
interpreted the public safety exception and generally followed this Court’s limitations as explicated in
Quarles. There is thus a well-entrenched split among the circuits which leads to disparate results based

not on a reasoned application of law to facts, but instead on the random factor of geographic location.

1 For example, the Bureau of Justice Statistics estimates that there were 854,990 car searches in 2005.
See Bureau of Justice Statistics Special Report, Contacts Between Police and the Public 2005 at 0,
http:// www.ojp.gov/bjs/pub/pdf/cpp05.pdf.

2 Not only is finding guns or drug paraphernalia a very real possibility in many, if not most, criminal
searches, but the high rate of gun ownership in the United States could be enough, under the Eighth
Circuit's rule, to justify police officers in a/ways asking about the presence of weapons before searching
virtually any location. Compare Tom W. Smith, Public Attitudes Towards the Regulation of Firearms
at Fig. 2 (March 2007), http://www-news.uchicago.edu/releases/07/pdf/070410.guns.norc.pdf
(finding that 34.5% of households contain a gun) wizh National Rifle Association of America, Institute
for Legislative Action, More Guns, Less Crime (Sept. 28, 2007) available at http:// www.nraila.org/Ts-
sues/FactSheets/Read.aspx?id=206 (noting that numerous studies have found “almost half of all
households have at least one gun owner”).

15



CONCLUSION

For the foregoing reasons, the petition for a writ of certiorari should be granted.

Respectfully submitted,

MATTHEW CAMPBELL
Counnsel of Record

FEDERAL PUBLIC DEFENDER,
DISTRICT OF THE VIRGIN ISLANDS

1336 Beltjen Road,
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St. Thomas, VI 00802

Tel: (340) 774-4449

Email: Matt_Campbell@fd.org

Counsel for Petitioner
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