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OPINION®

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not
constitute binding precedent.



PER CURIAM

In October 2018, Appellant Hasan Shareef, a prisoner proceeding pro se, filed an
action under 42 U.S.C. § 1983, naming as defendants several officials from Butler
County Prison, the Butler County District Attorney’s Office, Officer Palko, and Butler
County Judge Fullerton. Shareef filed an amended complaint, which was ultimately
deemed to be the operative filing.! His complaint and amended complaint are difficult to
follow, but he generally alleged that his property and legal papers were destroyed while
he was housed in Butler County Prison, that the Butler County District Attorney’s Office
and Officer Palko were responsible for his false arrest, and that Judge Fullerton acted
improperly with regérd to a warrant for his arrest. The District Court, acting through a
Magistrate Judge on the parties’ consent, granted the defendants’ motions to dismiss for
failure to state a claim, and Shareef timely appealed. For the reasons stated below, we
will affirm the District Court’s dismissal of the action.

We have jurisdiction under 28 U.S.C. § 1291, and exercise plenary review over

the grant of a motion to dismiss pursuant to Rule 12(b)(6). See Newark Cab Ass'nyv. #

City of Newark, 901 F.3d 146, 151 (3d Cir. 2018). To survive a motion to dismiss, a

complaint “must contain sufficient factual matter, accepted as true, to state a claim to

relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quotation marks omitted). We accept all factual allegations in the complaint as true and

! Shareef was subsequently given several opportunities to amend his complaint but failed
to comply with court orders in his attempts to do so. The District Court did not abuse its
discretion in denying Shareef’s requests to amend his complaint. Lake v. Arnold, 232
F.3d 360, 373 (3d Cir. 2000). '




construe those facts in the light most favorable to the plaintiff. Fleisher v. Standard Ins.

Co., 679 F.3d 116, 120 (3d Cir. 2012). We also construe Shareef’s pro se complaint

liberally. See Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curiam). We may

summarily affirm if the appeal fails to present a substantial question. See Murray v.
Bledsoe, 650 F.3d 246, 247 (3d Cir. 2011) (per curiam); 3d Cir. L.A.R. 27.4; 1.O.P. 10.6.
For substantially the reasons given in the District Court’s opinion, we will affirm.
As explained by the District Court, accepting as true Shareef’s allegations-that his
property and legal papers were destroyed by Butler County Prison officials, Shareef
received due process because he had access to and took advantage of an adequate post-

deprivation remedy—the Pennsylvania D.0O.C.’s grievance procedure. See Monroe v,

Beard, 536 F.3d 198, 209-10 (3d Cir. 2008) (per curiam) (holding that prison officials
that confiscated inmate legal materials did not violate the Due Process Clause in part
because Pennsylvania D.0O.C.’s grievance procedure provided an adequate post-

deprivation remedy); Tillman v. Lebanon Cnty. Corr. Facility, 221 F.3d 410, 422 (3d Cir.

2000) (holding that the “plaintiff had an adequate postdeprivation remedy in the
grievance program”). Furthermore, Shareef availed himself of another postdeprivation @
remedy by filing a motion in his criminal action seeking the return of his property. See

Revell v. Port Auth. of N.Y., N.J., 598 F.3d 128, 139 (3d Cir. 2010) (“[Plaintiff] has

failed to explain why New Jersey’s state procedures to recover wrongfully seized
property, such as the ability to move in the criminal action for return of his property or

the ability to file a separate action for a writ of replevin, are insufficient.”); cf. Hudson v.



Palmer, 468 U.S. 517, 535 (1984) (recognizing that state tort actions may provide an
adequate postdeprivation remedy).

To the extent that Shareef intended to bring an access-to-courts claim based on the
alleged destruction of his legal papers, this claim failed as well because he failed to
identify a nonfrivolous or arguable legal claim he lost, or what was contained in his
destroyed legal documents and how the destroyed documents would had led to a different

outcome. See Christopher v. Harbury, 536 U.S. 403, 415-16 (2002); Lewis v. Casey,

518 U.S. 343, 351 (1996) (holding that a prisoner must show an actual injury to state a
claim for denial of access to courts).

With regard to Shareef’s false arrest claim, the District Court properly concluded
that it was time-barred. Section 1983 claims are subject to Pennsylvania’s two-year

statute of limitations. Bougher v. Univ. of Pittsburgh, 882 F.2d 74, 78-79 (3d Cir. 1989).

For a claim of false arrest, the limitations period begins to run when the plaintiff is

detained pursuant to legal process. Wallace v. Kato, 549 U.S. 384, 389-90 (2007).

Shareef’s allegations and other filings demonstrate that he was arrested and appeared for
a preliminary hearing in May 2016, over two years before he initiated this action, in
October 2018. Therefore, the District Court did not err in dismissing Shareef’s false |
arrest claim as time-barred. Furthermore, Shareef’s complaints contain no allegations
that the Bucks County District Attorney’s Office initiated a plan, policy or custom that

violated Shareef’s constitutional rights, and the District Attorney’s Office was therefore



properly dismissed. See Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978); Reitz v.

Cnty. of Bucks, 125 F.3d 139, 145 (3d Cir. 1997).2
Finally, the District Court correctly held that Judge Fullerton was entitled to

judicial immunity against Shareef’s allegations, which clearly pertained to actions taken

in his judicial capacity. See Figueroa v. Blackburn, 208 F.3d 435, 440 (3d Cir. 2000)

(citing Mireles v. Waco, 502 U.S. 9, 11 (1991) (per curiam)).

For the foregoing reasons, we will summarily affirm the District Court’s order

granting the defendants’ motions to dismiss and dismissing this action.

2 We note that the Buck County District Attorney’s Office was listed as a defendant in the
complaint, but not in the amended complaint.
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JUDGMENT

This cause came to be considered on the record from the United States District
Court for the Western District of Pennsylvania and was submitted for possible dismissal

pursuant to 28 U.S.C. § 1915(¢)(2)(B) and for possible summary action pursuant to Third
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ORDERED and ADJUDGED by this Court that the judgment of the District Court
entered March 25, 2020, be and the same hereby is affirmed. All of the above in
accordance with the opinion of this Court.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: April 22, 2021
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IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY, PENNSYLVANIA .

COMMON WEALTH OF PENNSYLVANIA C.A.NO.: 1714-2016
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10 DAY POST SENTENCE MOTIONS
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AND NOW COMES the Defendant, Hasan Shareef, by and throﬁgh his attorneys,
- CINGOLANI & CINGOLANI, per Armand R. Cingolani, ITI, files the following: 10 Day Post

Sentence Motions :
1. Pursuant to Pa. Crim. Pro. Rule 720 a written post sentence motion shall be filed

no later than 10 days after imposition of sentence. The Defendant was sentenced on December

' 20, 2018.

2. The Defendant requests a motion for Judgment of Acquittal or a Motion for a

Néw Trial or 2 Motion to Modify Sentence.

: 3.
of Armand R.Cingolani III. His prior counsels at the time filed but they were denied, as

untimely filed. This is not the Defendant’s fault as he had counsel and counsel knew the rules

and Defendant should not be f)rejudged by the counsel’s failure to file. If Defendant had an

Omnibus hearing he would have been gble to timely object to several issues and probably had the

Several Omnibus Motions for the Defendant were filed prior to appointed counsel

charges dismissesd. ‘ :



4, Defendant inte%:ded to object to the fact that District Justice William O’Donnell
signed the warrant but the District Justice de not hear the case. The magistrate issuing the
warrant or signing the case must hear the case. Under Pa.Crim. Pro.Rule 117, the President
Judge must guarantee sufficient issuing authorities to provide services to the Defendant, to
ensure service of warrants and preliminary arraignments and bail. The Defendant was denied a

. hc:aring before the impartial Magistrate William O’Donnell who set his case, but he was forced
to have his case heard before District Judge William Fullerton although the jurisdiction was-
probably with Kevin O’ Domnell. This error violates the rules as William O’Donnell issued the
" case and the address of the property 10 be searched was East Jefferson St, which should be in the |
city of Butler. All of these irregularities violate Pa. Crim. Pro. Rule 130. B.T. Fullerton should

have been the issuing Magistrate but he was not.

o 5. Although Pa. Crim. Pro.Rule 130 seems to say any authority can hear a case it
ﬂ : should be heard in the jurisdiction where it occurred by that magistrate. This is confirmed by
Pa.Crim. Pro. Rule 131 whereby proceedings should be heard in the jurisdiction where they
occurred. Therefore the charges should be thrown out for violating the rules.

6. No warrant was issued to arrest the Defendant in the house where he was arrested.
i The pohce broke into the house without knock_mg and bounded up the stairs to the attic. There

was no reason to go up ! to the attic to search and seize the Defendant as he Was just present: and

" npotathreat.

7. While it is true that Defendant broke a tiny window in the attic énd cut his hand,
/‘2’” supposedly in a pecuhar claim of escape (although the window appears to be too small to enable

a grown man to escape) that is not a probable Gause to arrest him as escaping or running away

are pot grounds to justify an arrest.

8.  No warrant was issued to arrest the Defendant in the first place so there is a prima

facie violation of Pa.Crim. Pro. Rule 205, contents of a search warrant.

\ n &



, |
9.  The police vifolatcd Pa. Crim. Pro. Rule 207 manner of entry in premises. They L
just burst in without giving the Defendant a chance to enter the door. This violated his |
citizenship rights under the 4 and 5% Amendments so the charges must be dismissed. .
|
|

10. PaCrim. Pro. Rule 513 v&;as violated because there was no arrest with a prior

warrant based in probable cause.

11, The Defendant was denied his rights to have an Omnibus Pretrial hearing under

"Pa.Crim. Pro. Rule 581. The Defendant was denied a hearing because his counsel at the time did
_ not file timely for a hearing, but that is ineffective assistance of counsel and while his counsel

" may be punished, this denial wrongfully prejudices the Defendant who requcstéd an Omnibus
Motion from all counsels. If the evidence has been suppressed, then the charges would have
been dismissed and the Defendant could not be convicted at trial. An Omnibus hearing wbuld
have shown the Defendant could not be connected to the evidence against hl]IL, that the weapons
and drugs were not his and that the police improperly searched his closed bags and containers

. without a warrant in violations of his rights.

12.  The Defendant was denied a timely trial having been held in jail in an excess ofa
~ year pursuant to Pa.Crim. Pro. Rule 600, The charges should have been dismissed.

13.  Under Pa.Crim. Pro. Rule 606 the Defendant challenges the sufficiency of the -
_evidence by to motion for acquittal by this paragraph within 10 days of the trial. -'

14.  The evidence, improperly obtained, was not in any case sufficient to convict the
Defendant, The fact that guns and drugs were in the vicinity of Defendant in a home use by
many criminals does not prove that the Defendant owned or controlled the drugs and Weaponé by

mere presence with guns and drugs is not sufficient to prove the Defendant owned or controlled

the weapons.

15.  Under Pa.Crim. Pro. Rule 607 the Defendant chéﬂenges the weight of the
evidence and requests a new trial. Neither the testimony of the officers nor the lab report







S

- conclusively

lead the jurjf to conclude the Defendant had ownership or possession or control of
gs. The lab feport did not prove the guns and drugs were his. The testimony of the

guns and dru
officers just bolstered the belief that because guns and drugs were present in a room with

‘Defendant that they must be his guns and drugs: This is a Post Hoc Propter Hoc argument, an
on that the conclusion proves the premises which are not justified or proven true. The

assumpti
officers mercly restated their beliefs.

16. The Defendant was denied his paperwork to prepare for 'tnal because it was sequestered:
by the jail. He therefore could not properly prepare for tnal because he was dcmed access to his

case notes. As a result his winning plans turned into the defeat.

17.  The Defendant was denied a fair trial because the jury discriminated agamst on the basis
of his race.” For example a juror declared his fear of Defendant and expressed fear that

Defendant would hunt him down.

'18.  The Defendant was denied the opportunity by the Court to ask questions of the e)iperts

and the police.

19.  The Court and the prosecutor objected to questions the Defendant wished to ask and the -

Court refused to et the Defendant ask the questions his own way. The Defendant was demed the

opportumty to present competent evidence. Competent evidence was excluded

50.  The Defendant had prepared questions for the witnesses and the police and the District
Attorney but since the papers were locked up the Defendant could not reconstruct his case. And

5o he was denied the right to participate in his trial.
21.  The Court did not properly instruct jury on what constitutes constructive possession.

29 Bvidence was net considered at trial by lawyer or Judge McCune that Captain Moore and

Warden Conspired and took the Defendants legal law work needed to defend himself in trial in

violation of Defendants Eighth and Fourteenth Amendment Rights.




-

| 3 j

-V 23.  Outside range of professional competence evidence was excluded.

i.}% 24, Defendant’é Counsel, (committed misconduct in that evidence was admitted without

propcr defense or obj ectlon
. L 25.  False arrest not going in front of Maglsiraie District Judge who issue warrant. .

’(/ 96.  Admitting incompetent evidence and excluding competence évidcnce errors inn

Admission.

27, Defense counsel failed to subpoena Warden and Captain Moore in pretrial hearing and
then again ai trial to submit to cross examination about why they withheld or destroyed

. ey,
. :

Defendant’s evidence and trial preparation notes. Defendant believes they deliberately withheld
or destroyed his trial papers. '

= 28.  Defendant objects that the court and defense counsel did not properly instruct jury about
witness testimony lab reports and admissibility of evidence. - '

29.  Counsel did not put motion as evidence for jury.
. 30. Need evidentiary hearing see if this true.
31.  Prior counsel Cuebas did not put motion suppress the gun.

} 32.  Pokice Maliciously and without probable cause procured criminal complaint against
- Defendant in violation of his fourth and fifth Amendment right against illegal search and seizure.

A .
A 33.  Conviction was by fraud or pejufy or other undue means




34.  Defendant’s counsel erred in failing to demurrer to the charges at trial and therefore

demurrers in this posf-trial motions.

35.  The Defendant complains counsel did not argue the error complained of by.appellant
were prejudicial of his substantial rights to receive a fair and impartial trial because the verdict
 was palpably against evidence. Further counsel failed in not putting in due process hearing, and
. unﬁ'n_lely filing for motion of suppression evidence and failing to file Motion to Reconsider

j  Denial of Prior Motions. )

WHEREFORE, the relief respectfully requested is reversal of the charges and anew
trial.

Respectfully Submitted,

Armand R. Cingolani ~




’Lﬁ Y 0 kai,f\_fg Qmmﬁ ?\eﬁ%

Fo % ML Qmww i?%rr%w RS-

N mwuma\ﬂm a@ B ) 2 sTa i
JerNey "iafam e _@vfﬁé‘s *éi?wiﬁmii‘i

I R ﬁ;
L T o . . B

ok e . P L I x
M g Lesd: 1 @%@;ﬁ ~

),

LERSE g.j “-”é,
(2 ,w * ef"?;\ i-;@ g;’”‘\‘«./ L@g ' Qﬁ&g_

«f“x“‘ Lu?:‘%' o B ci\/ vg%@w‘wﬁa% woteS and Q.ecfﬂ#s@c\/\
aid kuwas  Conteeand 527 LHI9 Sprae Lacs uates
m\‘wia\lﬁé’v@ W‘? e i; Decany iﬁ?%@ 2(X Jﬁ“’ éﬁv{ﬁf Q‘» ?E,g Wy
Mwiz\i"& e%w fnd Baiig_eyes yeen s wo
aﬁ«? %ﬁﬁ 1"9”**-“"‘ f'.eé Q%&w@ﬁg’(” '*;s
mﬂﬁ?—— ioe20e® upegenr biisea 4o ane, @
I/OE. M Aocet '?*’iﬁ f‘%{_"‘ﬁﬁﬁ’“ i%é% w okl o0 ¢ ?@@@a‘%

. ~ % } ] * . "?'—} 1
i Tnlremaan Shapedk Les oye@ A\ Creson

T o




e k0 Qf\( QQ@QGQ.%} %\1 o
@P&E %ﬂ i‘%'{‘;)(‘ c;:sx"l' ) s ‘ ‘-4.'—;
‘Eﬁ‘f{%% \*ﬁf“é« [vial w@:“&“l‘al L

f:“ﬁ’f’ =3
T\‘"’t s@T;‘f{
A

. caw B tog® b B
£ e Y
%
. £ [
i . 'Y 3 .
'v{‘:% *“& ~ ol 0 B ok
. . il -
'4 -1
N ) e~ 3
" - . '.c _‘ {I.

"f *"ﬁfz E x
*‘%’f*{\&?ﬁ“‘#‘fw L(
Rge

o Ldag ol
- Ms@i@ﬂ J@wﬁ*mﬁa
eg T e ;_ %-g"‘???v{ﬁgw&,%‘

. ééé‘&

- : e ’ ‘;_::.l.‘ : 2
A }& »;g.; . 3 ¥ %
. : 'S SE. A .
. . A 3 A
T e M . . .

9““‘

L M gr‘a %,x?&“i‘\‘:\f “‘*ﬁ'ﬁ"” o

AN @ffg a0 f’% B4
MM M;fm s (St €0
| \\‘t\w\d\% ZE}Q_J




L\S e Q)OQ_‘\'S OCLJT\MO( ) Qgp\% o

ot MO Qo {[u éﬂﬁﬁ/\\/dﬁ\ 2

3 rmu;p”gafu |
a@ﬁéﬂgem ﬁn‘j 15

jk;\\(O~C§\7%'\G'

[ ptm onme,%\%r\ @Q

Qp FF% W@(\\Q | ' -

Ve o o TN -0e

Whepy “’*\t\&erp | | CPo=te N P -
| e Q@}’ L w2 S

WB:‘O\‘( %\\\ Q ”Qg,@r\ o( a\\ré Wewsd Jc@a\ o
, ON GM& | . . - |
Newo ég\' %Qé\!Qigﬁé—g ViSeras WSt w(\%\ ogec
Lo ol AUtdE W’\Cﬂ” %\%@

et muy ey Bl e
g ah WRET S
ﬂ\cér U&Q@x\\! vAoge - o e \o ,éﬁ;ufgyﬁé,c\,a\ i <\— |

Wl Nooe Y \ogy a\ 2 “o”
N %Q,\i( O va,\ 2\ LS oN BT 5
&Xrlv\\i\f&b NS \AQ,‘Z"\*;E.-Q- o4 \J% 50\%%2:@ “55\/ '

L deny VO oS Ho 5\"\;/ » ~\§(w§\<§5\ W 2e
UY@\Q\L NS (g%b o 2 A Db MO 7 )

\U* ide. Log of Drgg‘;; ° e | Qo
VG eSS BT \ma_, |




= i @m N v\\m \(\ Cd“?@f@\@,p C\r\
\ué& L\(Y\Q @&(\Cﬁ? \:_\Age(\C,&

L

\——(QQ \/\1(\% &x}“\k

| ommmwzgééﬁ \r% k\ lne,fza\ g&g ;:
\"\\f/ . ;LQ,Q \C(Q’(*@ ‘- -

Lx% C\G\ée.\( LS ’l Q?_A “3””

w‘““\e\ \Y\@QO(\@UFV D TdocCe %‘%u 1\ ’P@\«L ;
een Blony %e,é Loith O Yoo decke oS }




G 8 G M b)eze, (P ~5f"’uudsc l.'c?" l
e ey X &5r5n %-na\ Q-\QHJ%(J L

Ma%\x \ ‘:i%%; %,;\5 ?m\uc
J;wo@.,d% LR /\‘isf‘ f\f@:w




a(\\éd(‘(%% i“nmo \(\ Qmﬂ’\

\.Ui"r% ALY eﬂ& -‘;Q_,&/

ﬂﬁﬁﬂ@ﬁ o

B m\ Q@"’ Lt (@qw Qe} a0 Jrlm@ ( \{e frrfsmcbﬂ——%

dSSuimn e e Lﬁf, SRS

\%&‘1 H&S’ﬁ ﬁd@. ‘C& ‘V‘}Gﬂ-, OV LACELR

L\\Lu,\;:\ (*’)(\ TS 1 Qs}l ok

Tour ot ot (e o sk o TR

SNy el zm&\

- “{4‘33( L\)blf (}(‘}ﬁ ﬁ‘f\ -

\\ ‘\‘\ \Q‘\ ‘5-5‘1“\ "\ Q*i?f’@{ kﬁ

;.,.;g:w.., R

+

\\g(}) \/(J\QQ{ Q 1(\ \\\/\L{i\‘maﬁ@@! .*\(d}f.’:\jq 4\% B

Liee. ow@ N(\ boudd Qelaly 0@ ooy nQ i

Ve Tom e wocledes ’13’”?

Cotn & h0 L B oc\ WHL




Gu0 ) \\/\Qx\\l Vler ie De%mst: (0ePBE,

"U!;@ 1 D(\m S V\C@%@.&% -:{'1\ 1’&05 C\H

- i}E Wﬁl‘& W —‘—wa
~ G'\UQ,‘T)SF‘- O'\\AD :

No“r” %«I

Au,\\gp O }ﬁ \ de}rﬁe\\aﬁ
”\ o
’“LD&’?(L Vk\\kh ~i‘m€3\w *ﬁ“f% oy "-"~1"Qﬁnm’f C\ )T 0(’)

p—3

m

]

m Wﬁ' —( Sk f@f -énc_ ,;ww %,Geggu

X .

Emdeoca L@& A\:@/\/

J&\ Q}( \ dQ,C\*\%Q\I \\@Q_\ f\m

L"-" ‘aii 3“’"“"5”

_ B
,eo \5r Jr{\sS lrL\)E " - E
i

RO m%feé& \xc;sx

*<u

i‘ﬁr?, GL}:

Moo\, SUEES
&

19"

\f\f‘» () 3«;\/ Ard Odthe T RoEeRle (P »

u’“@Q _;i?e@, ORim e Q,Qmwam #C;:wgi e,




-
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

HASAN SHAREEF,
Plaintiff,
V.

CAPTAIN MOORE, WARDEN.
DEMORE, ASST. WARDEN
FEMALE, SGT. BLUMMING,
CAPTAIN ZENTS, SGT. WAGNER,
WARDEN SNEDDON, MICHAEL
SCUILLIO, JEFFREY KENGERSK],
MARK BOWMAN, MAJOR
BATSTER, DA OFFICE, WILLIAM

Civil Action No. 18 — 1494

Magistrate Judge Lisa Pupo Lenihan -

ECF Nos. 96, 128,131, 134, 170

.- FULLERTON; and OFFICER BRIAN

PALKO,

Defendants.

MEMORANDUM OPINION AND ORDER . ... . —

N’ N S’ o N’ N’ M’ N e N S N e N N N N N’

Currently pending before the Court are Motions to Dismiss filed by the followmg

Defendants (1) Batster, Blumming, Bowman, DeMore, Female Kengerski, Moore Scmlho

Sneddon, Wagner and Zents (collectively “Butler County Prison Defendants”) (ECF No. 96); (2)

DA Office (“Butler County District Attorney’s Ofﬁce”) (ECF No. 128); (3) Officer Brian Palko

(“Officer Palko”) (ECF No. 131); and (4) William Fullerton (“Judge Fullerton™) (ECF No. 134).

Additionally, Plaintiff has filed a Motion for 'Summary Judgment. (ECF No. 170.) For the

following reasons, the Motions to Dismiss will be granted only to the extent they seek dismissal
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for Plaintiff’s féﬂure to state a claim upon which relief may be gré.nted; and Plaintiff’s Motion
~ for Summary Judgment will be denied.
A. Standard of Review
The United States Court of Appeals for tine Third Circuit summarized the standard to be
ap;;lied in deciding motions to dismiss filed pursuant to Rule 12(b)(6):

Under the “notice pleading” standard embodied in Rule 8 of the
Federal Rules of Civil Procedure, a plaintiff must come forward
with “a short and plain statement of the claim showing that the
pleader is entitled to relief.” As explicated in Ashcroft v. Igbal, 556
U.S. 662, 678 (2009), a claimant must state a “plausible” claim for
relief, and “[a] claim has facial plausibility when the pleaded
factual content allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Although
- “[flactual allegations must be enough to raise a right to relief
___above the speculative level,” Bell Atlantic Corp. v. Twombly, 550

U.S. 544, 555 (2007), a plaintiff “need only put forth allegations
that raise a reasonable expectation that discovery will reveal
evidence of the necessary element.” Fowler, 578 F.3d at 213"
(quotation marks and citations omitted); see also Covington V. Int’]
Ass'n of Approved Basketball Officials, 710 F.3d 114, 117-18 (3d
Cir. 2013). :

L

Thompson v. Real Estate Mortg. Network, 748 F.3d 142, 147 (3d Cir. 2014). o
When considering pro se pleadings, a court must employ lesé stringent standards than
Wﬁen judging the work product of an attorney. Haines v. Kemer, I404 US. 519, 520 (1972).
When presented \I;vith a pro se complaint, the court should construe the complaint liberally and
draw fair infereﬁces from what is not alleged as well as from what is alleged. Dluhos v.
@Strasberg, 321 F.3d 365, 369 (3d Cir. 2003). Ina § 1983 action, the court must “apply the

applicable law, irrespective of whether the pro se litigant has mentioned it by name.” Higgins v.

@Beyer, 293 F.3d 683, 688 (3d Cir. 2002) (quoting Holley v. Dep’t of Veteran Affairs, 165 F.3d

244, 247-48 (3d Cir. 1999)). See also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (“Since this
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isa§ 1983 action, the [pro se] plaintiffs are entitled to relief if their complaint sufficiently
alleges deprivation of any right secured -by the Constitution.”). Notwithstanding this liberality,
pro se litigants are not relieved of their obligation to allege sufficient facts to support a

cognizable legal claim. See, e.g., Taylor v. Books A Million, Inc., 296 F.3d 376, 378 (5th Cir. ¢

2002); Riddle v. Mondragon, 83 F.3d 1197, 1202 (‘1 0Oth Cir. 1996).
B. Discussion
Plaintiff’s Amendéd'Comi)laint is far from a model of clarity. That said, flajndﬂ‘ was
given multiple opportunities to amend his complaint and provided with instructions on hpw to
draft a proper complamt See ECF Nos. 8, 20, 31, 48. Desplte this, Plaintiff’s attempts at

amending over the course of an entire year were non-comphant and, on October 3, 2019, the

Court entered an order notifying the parties that it would proceed with the Amended Complaint
that Plaintiff filed on March 12, 2019. See ECF No. 87. Notwithstanding the Amended
Complaint’s numerous pleading deficiencies, the Court is cognizant of Plaintiff’s pro se status

and the Supreme Court’s instructions that pro se individuals must be accorded substantial

defe_rence and liberality. See Haines, 404 U.S. at 520. Therefore, to the extent that his
allegations are discgmable, the Court will construe them in a way that permits Plaintiff’s claims
to be considered within the proper legal framework. See Stone v. Harry, 364 F.3d 912, 915 (8th
Cir. 2004).

1. Butler County Prison Defendants

Although Plaintiff does not identify the specific claims he is bringing against the Butler
County Prison Defendants, the only thing that is clear from the Amended Condplaint is that his
claims (whatever they may be) are based on the Defendants’ involvement in the confiscation of

his property when he was processed into the Butler County Prison on August 20, 201 8 Indced
: 3
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Plaintiff states that they refused to give back his property, faisiﬁed official documents by saying
that his property was contr_aba#d because it had “spice” on it, and theﬁ destroyed his property.
As- far as the CourE can tell, it appears that this property may have consisted of legal work,
jewelry and receipts.

Fortunately, in the early stages of this cése Plaintiff filed a document that helps to clari_fy.,
and provide a bit of context, as to what occurred in the Butler County Prison on August 20, 2018.
Said document is a response to Plaintiff’s motion for retm;n of property that his attorney, Armand
R. Cingolani, ITI, Esq., filed on his behalf in his criminal cases on September 25, 2018. (ECF

No. 5-2); see also Commonwealth v. Shareef, CP-10-CR-17 14-2016 (Butler Cty.' Ct. of Comm.

Pleas); Commonwealth v. Shareef, CP-10-CR-592-2018 (Butler Cty. Ct. of Comm. Pleas).

& =
-{»“—w;———

Although Plaintiff did not provide the Court with the actual motion for return of property itselﬁ_ﬁ~§4§'

the'response to the motion, which is dated November 20, 2018, indicates the following facts with

respect to the confiscation of Plaintiff’s property:'

On August 14, 2018, immediately prior to [Plaintiff]’s move from the Allegheny
County Jail to the [Butler County] Prison [(“Prison”)] six Prison employees were
exposed to an unknown substance, resulting in those six employees being
transferred to Butler Memorial Hospital for treatment. The Prison was placed on
lockdown status pending an investigation. During the investigation, the unknown
substance was discovered to be K2, a synthetic cannabinoid. While the exposure
method remains unknown it is believed that this substance was infiltrated into the
Prison via inmate mail or personal effects.

On August 20, 2018, [Plaintiff] was transported to the Prison from the Allegheny
" County Jail. Captain Clyde Moore and Corrections Officer Mark Bowman
processed [Plaintiff] into the facility and started to search his property. While
searching [Plaintiff]’s property, both employees reported “they began to '
experience burning and irritated skin and burning eyes.” These symptoms were

- | The factual assertions made in the response to Plaintiff’s motion are set forth herein only to the
extent they provide context to and help clarify Plaintiff’s claims since his allegations with respect

to what happened in his Amended Complaint are virtually incomprehensible.
4
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similar to the symptoms the six prior employees experiencéd on August 14, 2018
when they were transported to Butler Memorial Hospital.

Captain Clyde Moore sealed the property in a secure black garbage bag and
placed the sealed property bag in his secure office for when [Plaintiff] would be
released from the Prison. Captain Moore’s and Correction Officer Bowman’s
symptoms subsided to where medical treatment was not required. At that time,
‘Captain Moore explained to [Plaintiff] his property was deemed bio-hazard and to
contact his attorney to send in any legal work to the facility. . . .

On August 29, 2018 the Pennsylvania Department of Corrections (“DOC”) placed
the entire state prison system on an extended lockdown to combat the numerous
number of DOC employees becoming sick while being exposed to an “unknown
substance.” Multiple policy changes were enacted for the DOC varying from
inmate mail being sent off site and photocopied, legal mail opening practices, etc.

During the week of September 16-20, Warden DeMore spoke with [Plaintiff]
about his property. The Warden explained to [Plaintiff] that there were concerns
his property was contaminated and was deemed bio-hazard but was stored on-site
for when he was released from the Prison custody. Warden, Joe DeMore,

reaffirmed that Captain Moore told [Plaintiff] to have his attorney send any
pertinent legal mail to the facility. Warden DeMore explained in detail that the
jail could have sent his bagged up property out to be tested for K2 which would
result in all his property being deemed bio-hazard and consequently could be
destroyed by the haz-mat team/testing agency. [Plaintiff] thanked Warden
DeMore for not sending his property out to be tested and said he understood.

A letter was sent to the Prison on October 3, 2018 from [Plaintiff]’s attorney,
Armand Cingolani, regarding [Plaintiff]’s property. On October 4, 2018 at
approximately 1155 hours, Deputy Warden Beau Sneddon (“D.W. Sneddon”) -
spoke to Attorney Cingolani on the telephone about [Plaintiff]’s property.
Attorney Cingolani indicated he was “under the impression [Plaintiff]’s property
was destroyed or lost.” D.W. Sneddon offered Attorney Cingolani the option of
- having [Plaintiff] sign a release of property form and that Attorney Cingolani
could take possession of his client’s property. Attorney Cingolani refused this
option. . . . :

(ECF No. 5-2, pp.1-3.) The docket sheets for Plaintiff’s criminal cases indicate that Plaintiff’s €.

motion for return of his property was granted by the trial court on November 26, 2018, and while

it is unknown what actually happened to Plaintiff’s property, Plaintiff complained in his original

Complaint (and his Amended Complaint) that his property was destroyed. Interestingly,
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Plaintiff’s original Complaint is dated prior to ‘the aforementioned response to his motion
wherein it was indicated by officials at the Butler County Prison that his property was not
destroyed but rather being held pending his release since Plaintiff refused to execute an

authorization for release of his property to his attorney or other designee. Notwithstanding this |
apparent discrepancy, for purposes of deciding the pending Motion to Dismiss for failure to state. //

ey
a claim, this Court must accept as true Plamuﬁ’s allegation that his- property was destroyed; but,

even assuming that was the case,? Plaintiff has failed to state a claim upon which relief may be

granted.

- a. DueProcess

To the extent Plamuff asserts hab1hty on the part of the Butler County Prison Defendants

for the alleged conﬁscation/destmctiou of his property as a result of its alleged Contamination
with'Kz, the United States Suprei_ne Court has held that the concept of “due process” requires
some kind of hearing before the state can deprive a persoﬁ o;f a protected interest. Zinermonv.
® Burch, 494 U.S. 113, 126 (1990) (collecting cases). However, in cases of random andb
unauthonzed deprivations of property, the State cannot predict when the loss will occur and,

~ therefore, is unable to provide a. meanmgful hearing before the deprivation takes place In

f:~.~s

% Paratt v. Taylor, 451 U.S. 527 (1981), the Supreme Court determmed that, with respect to

negligent, random and unauthorized acts by state actors that result in the loss of a protected

interest, a plaintiff does not suffer a violation of procedural due process if he or she has an
- Fo.

adequate post-deprivation remedy. In Hudsonv. Palmer, 468 U.S. 517 (1984), the Supreme

| “Court extended the rule in Parratt to apply to intentional acts by state actors. '

2 Notably, Plaintiff does not state that Defendants failed to comply with the trial court’s order %
granting the motion for return of his property. V




Case 2:18-cv-01494-LPL Document 180 Filed 03/25/20 Page 7 of 18

_ The Third Circuit Court of Appeals has held that a prison’s gﬁevance procedure provides

an adequate post-deprivation remedy, see e.g., Tillman v. Lebanon County Corr. Fac., 121 F.3d

410, 422 (3d Cir. 2000), and that the existence of this post-deprivation remedy forecloses any

due process claim, Austin v. Lehman, 893 F. Supp. 448, 454 (E.D. Pa. 1995), even if an inmate

o

is dissatisfied with the result of the process. Iseley v. Hom, 1996 WL 510090, at *6 (E.D. Pa.

1996). In Monroe v. Beard, 536 F.3d 198 (3d Cir. 2008), which'deait with the intentional

confiscation of inmate property pursuant to official prison policy, inmates objected to a
Department of Corrections policy that allowed the confiscation of UCC-related material and
forms, which inmates had used to file fraudulent liens and judgments against officials. The

Third Circuit heldthat the failure to give the inmate prior notice of the seizure of these materials

did not violate their due process rights. 1d. at 210. Tt also found that the Department afforded the

inmates a meaningful post-deprivation remedy in the form of the inmate grievance and a special -

process for objecting to the seizures. Id. The Court stated “Although the plaintiffs allege that
the defendants have not adhered to their own procedure, they have not shown that this post-
deprivation procedure was not meaningful.” Id. Likewise, in Tiliman, the Third Circuit held -
that the plaintiff inmate had an adequate post-deprivation remedy in the form of the prison
grievance program. 221 F.3d at422. « |

Similarly; in this case, the Butler County Prison Defendants were not obligated to give
Plaintiff prior notice of the seizure of his property. Plaintiff admits that he was notified why his
property was confiscated (or destroyed), specifically because it was contaminated with “spice”,
and while he may disagree with that designation, he had'a meaningful post-deprivation remedy

with regard to the confiscation/destruction of his pfoper‘cy t';hrough' the Butler County Prison’s

administrative grievance procedure, and through which he admits be sought the return of his
: 7
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property. See ECF No. 15, p.3. Plaintiff also had another meaningful post-deprivation remedy
available to him through a ﬁrt action that he could have filed in state court. See Gilmore v. d
Jeffes, 675 F.Supp. 219, 221 (M.D. Pa. 1987) (citing 42 Pa. CS.A. § 8522(b)(3)). Most
importantly, however, P-laihtiff was able to move in his criminal acti;)n for the return of his-

- property and he fails to explain how this post-deprivation remedy was inadequate given that

6%
2o
{3

public records show that he was successful. See Revell v. Port Authority of New York New

Jersey, 598 F.3d 128, 139 (3d Cir. 2010) (“[Plaintiff] bas failed to explain why New Jersey’s
state procedures to recover wrongfully seized property, such as the ability to move in the
criminal action for return of his property or the ability to file a separate action for a writ of

¢ replevin, are insufficient.”). Consequently, assuming Plaintiff had a protected interest in the

items that were allegedly confiscated and/or destroyed, his allegations fail to state a claim for a
s procedural due process violation.
Additionally, Plaintiff’s allegations also fail to state a claim for a substantive due process
Violaﬁoﬁ as the conﬁscqtion/destruction of his property simply does not shock this Court’s
o conscience. See, e.g., United Artists Theatre Circuit, Inc. v. Township of Warrington, Pa., 316
_ F.3d 392',‘ 399-400 (3d Cir. 2603) (“our cases',have' repeatedly acknowledged that executive
action violates substantive due process onlyl when it shocks the conscience.”). See also Moorev. @
4 Gluckstern, 548 F. Supp.- 165, 167 (D. Md. 1982) (“At worst, plaintiff alleges that the items were
stolen by the guards. While such action by prison guards, if proven, would clearly be wrongful,
there is nothing about the alleged incidents that co'uld conceivably ‘shock[]’ the conscience’ of #
the court. Therefore, the complaint cannot be read as alleging a violation of substantive due
proce.ss rights.”). Accordingly, Plaintiff’s due process claims against the Butler County Prison

Defendants stemming from the confiscation and/or destruction of his property will be dismissed.




Case 2:18-cv-01494-LPL Document 180 Filed 03/25/20 Page 9 of 18

b. Access to Courts

Plaintiff also alleges that he “lost [his] trial” because of the confiscation and subsequent
desﬁ'uction of his legal work after he was p'rocessed into the Butler County Prison on August 20,
2018. See ECF No. 133, p.1. Plaintiff’s legal work apparéntlsr consisted of legal research and
“notes” to assist his lawyer. .Ig. atpp.1-2. '

To establish a cognizable access-to-comts-claim-, as it a;ppears Plaintiff is attempting to

do here, a prisoner must demonstrate that the denial of access caused him to suffer an actual

injury. Lewis v. Casey, 518 U.S. 343, 351 (1996). An actual injury occurs when the prisonef is

prevented from--pursuing or has lost the opportunity to pursue a “nonfrivolous” and “arguable”

_claim. Christopher v. Harbury, 536 U.S. 403 415 (2002). The prisoner must describe any s such

- g A A N 0 1A
lost claims in his complaint. Id. OJ%Q\?Q‘;Q?E%J &‘JO(:F LAV IS f_fs_{_.;( \ |

As an initial matter, Plaintiff fails to specify two important pieces of mformatlon First,

_he does not identify the criminal case number for the trial that he “lost » and second, he does not -

specify what was contained within his legal research and notes that were confiscated and ;;{; é ,:;‘“m/»\

N“‘K

subsequently destroyed and why he believes this information would have lead to a .different ' ’_{,,.

Al

result for him at tnal Notwithstanding his failure to identify his criminal case number, the

Court takes judicial notice of the public dockets of the Pennsylvania state courts, and ‘M’ ;.
: . ) X

specifically, the docket sheet for Commonwealth v. Shareef, CP-10-CR-1714-2016 (Butler Cty.

Ct. of Comm. Pleas), which shows that Plaintiff was found guilty by a jury of one count of
Possession of a Firearm Prohibited on October 22, 2018. This appears to be the criminal case

which Plaintiff refers to since it was his only active criminal case at the time for which he was

later found guilty.
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Additiona'lly, hotwithstanding his failure to specify exactly what was contained in the -
legal research and/or notes that were allegedly destroyed, and why he believes that being witﬁout
' that information at trial lead to his conviction, Plaintiff cannot state an access-to-courts-claim
because in this case his access to courts was satisfied as al matter of law by virtue of him Being
represented by counsel at his criminal trial. See Lamp v. Jowa, 122‘ F.S;d 1100, 1106 (8th -
Cir.1997) (“For, once the State has prov%ded a petitioner with an attorney in postconviction

proceedings, it has provided him with the ‘capability of bringing contemplated challenges to

sentences or conditions of confinement before the courts.’”) (quoting Lewis v. Casev 518 US.

343 356 (1996)); Schrier v. Halford, 60 F.3d 1309, 13 13-1314 (8th Cir. 1995) (having appoxnted

counsel is one way in which state can shoulder its burden of assuring access to the courts); Annis

v. Fayette County Jail, NO. CIV.A. 07-1 628, 2008 WL 763735, at *1 (W.D. Pa. Mar 20, 2008);

Sanders v. Rockland County Correctional Facility, No. 94 Civ. 3691, 1995 WL 479445, at *2

(S.D.N.Y. Aug.14, 1995) (“By thé appointment of counsel, plai:ntiff was afforded meaningful
access to the courts in his trial.”); Williams v. Vaughn, No. 90-5617, 1991 WL 34429, at *4
(E.D. Pa. March 12, 1991) (“Thus, [plaintiff-inmate] Williams was not actually»injured by any.
inabilit.y to gain access to the law library since he ultimately obtained representation.”).

For example in ROECIS v. Thomas, No. 94-4692, 1995 WI. 70548, at *2 (ED. Pa. Feb.

17, 1995), aff'd, 65 F.3d 165 (3d Cir. 1995) (Table) the prisoner therein cla1med a denial of |
access to courts as does Plaintiff herein. In Rogers, the prisoner’s legal papers relating to the

B appeall of his criminal conviction were seized by a corrections officer. “The legal materials at
issue consisted of ‘legal research ﬁotes, court orders, affidavits, letters, and pleadings"’.’ Id. at
*1. The plaiﬁtiff in Rogers was represented by counsel in his direct appeal, much like Plaintiff
herein was represented by counsel in bis criminal trial proceedings. The plamtlff in Rogers

10 v

§
Q&@/ Lk@* 844 {' 23
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i

claimed the confiscation of his legai papers violated his right to access to the court, and in
rejecting this claim, the court held that despite the fact that the inmate’s legal papers were taken
by prison officials, “plaintiff was not denied access to the courts because he was repre_sented by
court-appointed counsel; during the entire pendency of the appeal to which the legal papers
rglated. Thus, plaintiff was actually provided with, not denied, legal assistance.” 1d. at *2. This
( rule of law that providing prisoners with qounsel fulfills th.eif right of access to the courts makes
\\;‘3 : eminent sense in light of Bounds v. Smith, 430 U.S. 817 (197 7), one of the landmark cases in

H

. P
(: PN
Y, S

right of access jurisprudence, which declared that inmates’ right of access to the courts may be

B f\?;cﬁ' ;'__té.-_‘-"

satisfied by “providing prisoners with adequate law libraries or adequate assistance from persons

. trained in the law.” Id. at 828 (emphasis added). Accordingly, as Plaintiff has not identified

z_mything in the confiscated papers that would have changed the outcome of his trial, and as he
had counsel for the criminal proceedings which he claims his alleged confiscated/destroyed legal

research related, he fails to state a claim for denial of access to the courts as a matter of law.}

4
2. Butler County District Attorney’s Office

The Court first notes that it is unclear whether Plaintiff intended the Butler County

District Attorney’s Office to be a named defendant in this action as it is not identified as a

old e

s Even if Plaintiff would have refused court appointed counsel and would have chosen to proceed
pro se in his criminal case, the fact that he had been offered legal assistance and refused such
assistance would negate any claim of denial of access to the courts. See, e.g., Degrate v. N
Godwin, 84 F.3d 768, 769 (5th Cir. 1996) (per curiam) (where pretrial detainee was offered state
appointed counsel but he subsequently rejected such counsel in order to proceed pro se, state did
not violate detainee’s right of access to the courts by hindering his access to a law library;
“having rejected the assistance of court-appointed counsel, [detainee] Degrate had no
constitutional right to access a law library in preparing the pro se defense of his criminal trial.”);
Love v. Summit County, 776 F.2d 908, 914 (10th Cir. 1985), cert. denied, 479 U.S. 814 (1986)
(state is entitled to choose whether it will meet its obligation to provide access to the courts by

providing an adequate law library or by providing legal assistance in the form of an attorney).
' 11

¢
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defendant in Plaintif’s Amended Complaint. See ECF No. 15. Instead, it appears th.at‘Plaintiff
pamed it as a defendant in his initial Complaiﬁt, see ECF No. 9, p.1, and for some reason it was
© not terminated from the docket upon Plaintiff’s filing of the Amended Complaint. Indeed, in its
" Motion to Dismiss the Butler County District Attorney’s Office states that it has “no ratlonal
connectlon to anything mentioned in the Amended Complamt” (ECF No. 129, p. 3) and this

Court agrees. Furthermore, a district attorney’s office is not a person ’ that can be sued within

the meaning of § 1983. See Reitz v. County of Bucks, 125 F.3d 139, 148 (3d Cir. 1997)

(affirming district court’s grant of summary judgrﬁent in favor of defendant district attorney’s

¢

" office because it is not a legal entity for purposes of § 1983 liability). See also Laskov.  F

Leechburg Police Dep’t, No. 12-1421, 2013 WL 2404145, at *4 (W.D. Pa. May 31, 2013)

(dismissing with prejudlce the clanns against the Dlstrlct Attomey $ Ofﬁce because itis riot- a
“person” for purposes of § 1983 hablhty) Therefore Plaintiff’s claims agamst the Butler

‘County District Attorney’s Office will be dismissed with prejudice.

| 3. Officer Palko |

Although Plaintiff has put forth no coherent allegations against Officer Palko, held-oes use
“the terre “false arrest” so tine Cou'r.t- will assume that he believes that his arrest by Officer Palko
. on May 27, 2016 was unconstitutiouel. Ij: appears, however, that such a claim is time-barred. .
" In determining the length of the limitations period, the court first looles te state law", and,
 under Pennsylvania law, the applicable limitations period for civil rights actions under 42 US.C.
§ 1983 is two years See 42 Pa. C.S.A. § 5524. Next, the court looks to federal law to determine
the time at which a § 1983 claim accrues, and in Wallace v. Kato 549 U.S. 384, 397 (2007), the
United States Supreme Court held that “the statute of limitations upon a § 19é3 claim seeking

damages for a false arrest in violation of the Fourth Amendment, where the arrest is follqwed by
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criminal proceedings, begins to run at the time the claimant becomes detained pursuant to legal

process.”

Here, Plaintiff states, and the docket sheet confirms that Plaintiff was arrested on May 27,

201'6, and he appeared for his preliminary arraignment léter that same day. See Commonwealth

v. Shareef, MJ-50305-CR-338-2016. Since this occurred more than two years before he initiated
the instant case, which at the earliest was on October 20, 2018, his claim is time-barred.

15 eckan

Accordingly, Plaintiff’s false arrest claim will be dismissed with prejudice.

‘4. Judge Fullerton

| Plaintiﬁ’ s claims against Judge Fullerton are unclear but it aﬁpears he complains that

Judge Fullerton was not a “peutral” magistrate judge because he either did (or maybe did not)

i'ssue. the warrant for Plaintiff’s arrest. In this regard, the Couﬁ takes judicial notice that Judge
Fullerton is a judge of Magisterial District Court 32-1-21, which is an entity of the Unified
Judicial System of Pennsylvania. See 42 Pa. C.S.A. §301(9). |

As correctly noted by Judge Fullerton in his Mot'ion_to Dismiss, the Eleventh Amendment
bars suit.against him to tﬁe extent he is being sued in his Qfﬁcial capacity as a magisterial district
court judge for the Commonwealth of Pennsylvania. In this regard, “a suit against a state official

in his or her official capacity is not a suit against the official but rather is a suit against the '

official’s office. As such, it is no different from a suit against the State itself.” Will v. Mich.

Dep’t of State Police, 491 U.S. 58, 71 (1989) (intemall citation omitted). Here, a claim against
Judge Fullerton in his official capacity is really a claim against the Magisterial District Court
over which he presides; an entity of the Commonwealth of Pennsylvania that is entitled to

Eleventh Amendment immunity. See PA. CONST. Art. V, §§ 1, 7. 42 Pa. C.S. § 1511. Seealso
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Benn v. First Judicial Dist. of Pa., 426 F.3d 233 (3d Cir. 2005) (Holding that Pennsylvania’s

- First Judicial District was “state entity” entitled to Eleventh Amendment immunity).
Eleventh Amendment immunity may be lost only in one of two ways: (1) if the
Commonwealth walves its 1mmumty, or (2) if Congress abrogates the States 1mmumty pursuant

1o a valid exercise of i its power See College Sav. Bank v. Florida Prepaid Postsecondarv Ed.

Expense Bd., 527 U.S. 666, 670 (1999); Atascadero State Hosn. V. Scanlon, 473 U.S. 234, 240-4

(1985). Additionally, a person seeking purely prospective relief against state officials for

ongoing violations of federal law may sue under the “legal fiction” of Ex parte Young, 209 US.

123, 159-60 (1908), despfte the text of the Eleventh Amendment. Alden v. Maine, 527 U.S. 706,

757 (1999).

No exceptions to the Eleventh Amendment immunity are applicable here. By statute, the
Commonwealth of Pennsylvania has specifically withheld its consent to be sued. See 42 Pa.

C SA.§ 8521(b) 1 Pa. C.S.A. § 2310; see also Laskaris v. Thornburgh, 661 F.2d 23, 25 (3d Cir.

1981). Additionally, Congress has not expressly abrogated Pennsylvania’s Eleventh Amendment
immunity from civil rights suits for damages. See, e.g., Will, 491 U.S. at 66 (“Sectlon 1983
provides a federal forum to remedy many deprivations of civil liberties, but it does not provide a
federal fonim for litigants who seek a remedy against a State for alleged deprivations of civil

liberties.”); Quem v. Jordan, 440 U.S. 332, 341 (1979); Boykin v. Bloomsburg Univ. of Pa., 893

F. Supp. 378 M.D: Pa. 1995) (holding that States’ immunity has not been abrogated for actions
brought u;nder §6 1981, 1983, 1985, and 1986), aff'd, 91 F.3d 122 (3d Cir. 1996). Finally,
Plaintiff does not seek prospective relief against Judge Fullerton, but compensatory damages
instead. As such, Eleventh Amendment immunity bars any claim he may have against Judge

Fullerton in his official capacity. _
14
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Additionally, Judge Fullerton is entitled to judicial immunity for all acts taken in his

judicial capacity, Figueroa v. Blackburn, 208 F.3d 435, 440 (3d Cir. 2000) (citing Mireles v.

Waco, 502 U.S. 9, 11 (1991) (per curiam)), “even if his exercise of authority is flawed by the

commission of grave proAc':edural errors,” Stump v. Sparkman, 435 U.S. 349,359 (1978). Indeed,-

such immunity can be overcome only where a judge’s acts are nonjudicial in nature,* or where

such acts, while judicial in nature, are “taken in the complete absence of all jurisdiction.”
Mireles, 502 U.S. at 12. |

Here, Plaintiff is seeking compensatory damages against Judge Fullerton and the
allegations against him, to the extent they can be discerned, are directly connected to the actions

he took as a magistrate judge and do not suggest that he was acting in the “clear absence of all

jurisdiction.” Therefore, judicial immunity applies to bar Plaintiff’s claims.®

C. Amendment of Complaint

The court must allow amendment by the plaintiff in civil rights cases brought under §

1983 before dismissing pursuant to Rule 12(b)(6), irrespective of whether it is requested, unless

doing so would be “inequitable or futile.” Fletcher-Harlee Corp. V. Pote Concrete Contractors,

Inc., 482 F.3d 247, 251 (3d Cir. 2007); see also Alston v. Parker, 363 F.3d 229, 235 (3d Cir.

* 4«Pactors which determine whether an act is a ‘judicial act’ ‘relate to the nature of the act itself,

i.e., whether it is a function normally performed by a judge, and to the expectation of the parties,
i.e., whether they dealt with the judge in his judicial capacity.”” Figueroa, 208 F.3d at 443
(quoting Stump, 435 U.S. at 362). -

s Even though Plaintiff clearly states that he seeking compensatory damages against Judge -
Fullerton, it is worth noting that his claims would also be barred even if he were seeking
prospective relief because he has not alleged that a declaratory decree was violated or that
declaratory relief is unavailable. Seee.g., L.B. v. Town of Chester, 232 F.Supp.2d 227, 238
(S.D.N.Y. 2002); Kampfer v. Scullin; 989 F.Supp. 194, 201-202 ND.N.Y. 1997); see also Jung

v. Pennsylvania, 2018 WL 3717213, at *4 (M.D. Pa. Jupe 27, 2018); Steinberg v. Supreme Court

of Pennsylvania. 2009 WL 1684663, at ¥22 (W.D. Pa. June 10, 2009). .
' 15
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2004.) (asseﬁing that where a complaint is vulnerable to dismissal pursuant to 12(b)(6), the
 district court must offer the opportunity to amend unless it would be inequitabie or futile). While
the Court is cognizant of these holdings, it ﬁndg that allowing for amendment by Plaintiff would
be futiI'e. A careful review of the record commands that Plaintiff, even gémering all the
liberalities that aécompany his pro se status, fails to state any cl@s under § 1983 against the

Defendants for which relief may be granted. A separate order will issue.

G

Lisa Pupo Lenihan
United States Magistrate Judge

Dated: March 25, 2020.

Cc: - Hasan Shareef
NU0779 . .
SCI Forest ' :
P.O. Box 945
Marienville, PA 16239

Counsel of record

(Via CM/ECF electronic mail)

~
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

HASAN SHAREEF, )
' ‘ ) Civil Action No. 18 — 1494
Plaintiff, ) ;
) .
V. ) Magistrate Judge Lisa Pupo Lenihan ,a(
) = .
CAPTAIN MOORE, WARDEN )
DEMORE, ASST. WARDEN )
FEMALE, SGT. BLUMMING, ) {
CAPTAIN ZENTS, SGT. WAGNER, ) .
WARDEN SNEDDON, MICHAEL ) ¥
SCUILLIO, JEFFREY KENGERSKI, ) 2
MARK BOWMAN, MAJOR {
BATSTER, DA OFFICE, WILLIAM ) f
FULLERTON, and OFFICER BRIAN ) (f
PALKO, ) '1
) -
Defendants. ) {
) 7
{'
- ORDER N
AND NOW, this 25th day of March, 2020, {
{
IT IS HEREBY ORDERED that the Motion to Dismiss filed by the Butler County [
Prison Defendants (ECF No. 96) is granted in part and denied in part. The Motion is granted to g -
the extent that it seeks dismissal for Plaintiff’s failure to state a claim upon which relief may be
granted and it is denied as moot in all other respects. The claims against these Defendants are {
dismissed with prejudice. {i
IT IS FURTHER ORDERED that the Motion to Dismiss filed by the Butler County { '
| : !
District Attorney’s Office (ECF No. 128) is granted and the claims against this Defendant are \
dismissed with prejudice for Plaintiff’s failure to state a claim upbn WMCh relief may be granted. E
- |

17
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IT IS FURTHER ORDERED that the Motion to Dismiss filed by Officer Brian Palko
‘(ECF No. 131} is graﬁted and the false arrest claim against this Defendant is dismissed with
‘prejudice for failure to state a claim upon which relief may be granted because it is ﬁﬁe-bmed.

IT IS FURTHER ORDERED that the Motion to Dismiss filed by Judge Fullerton (ECF

No. 134) is granted and Plaintiff’s claims against him are dismissed with prejudice for failure to

state a claim upon which relief may be granted.

IT IS FURTHER ORDERED that Plaintiff’s Motion for Summary Judgment (ECF No.

170) is DENIED.
IT IS FURTHER ORDERED that the Clerk of Court is directed to mark this case

CLOSED.

AND IT IS FURTHER ORDERED that pursuant to Rule 4(a)(1) of the Federal Rules

| of Appellate Procedure, Plaintiff has thirty (30) days to file a notice of appeal as provided by

G

Lisa Pupo Lenihan
United States Magistrate Judge

Rule 3 of the Federal Rules of Appellate Procedure.

Cc:  Hasan Shareef
NU0779
SCI Forest
P.O. Box 945
Marienville, PA 16239

Counsel of record
" (Via CM/ECEF electronic mail)

18
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IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY, ‘

PENNSYLVANIA
COMMONWEALTH - : CRIMINAL DIVISION
vs . CP-10-CR-0001714-2016

CP-10-CR-0000592-2018
Hasan Shareef :

_ ORbER OF COURT
ANf) NOW, this 26th day of November, 2018, the Defendant’s Motion for
Return of Property is granted. The property may be returned to the Defendant’s attorney
or other designee as long as the inmate executes an authorization prov1ded by the Butler

County Prison.

BY THE COURT,

o el

Timothyﬁ McCune
Judge
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IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY,

PENNSYLVANIA
COMMONWEALTH CRIMINAL DIVISION
vs : CP-10-CR-0001714-2016 -
: CP-10-CR-0000592-2018
Hasan Shareff H

ORDER OF COURT
November, 2018, the Court held a hearing on

AND NOW, this 1st day of
Defendant’s Motion for Return of Property. The Commonwealth, as per the District

.Attomey’s Office, did not appear as they informed the Court that they had no part of this
matter. No one from the Butler County Prison appeared and counsel for the Defendant
informed the Court that he had not notified anyone from the prison to appear. 4
Testimony was taken from the Defendant who indicated ‘that when he was.
transferred to the Butler County Prison from the Allegheny County Prison on August 20,
2018 his personal belongings including legal pads containiﬁg notes, random papers
containing notes, copies of orders and motions he had received from his attorneys as well
as a receipt from the Allegheny County Prison regarding his jewelry was taken by
Captain Moore of the Butler County Prison. The Defendant indicated that in spite of his
requests these items were never returned to him. The Butler County Prison is directed to

respond to these allegations in writing within 30 days of the date of this order. If the
oy

[ ]
Court feels that an additional hearing is needed, the Court will schedule the sgme. = rm
=0
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COMMONWEALTH

Vs

: Hasan Shareef

CRIMINAL DIVISION

CP-10-CR-0001714-2016
OP-10-CR-0000592-2018

RESPONSE TO MOTION FOR RETURN OF PROPERTY

~ AND NOW comes the County of Butler and Butler County Prison, by and through
their counsel Julie M: Graham, Esquire, Solicitor for the. County of Butler and in
support of the within Response to Mo’uon for Return of Property, avers as follows: .

1.

On September 25, 2018, Attorney Armand R. Cingolani, lll, attomey for
Inmate.Hasan Shareef, filed a Motion for Return of Property.

A hearing was held on Defendant’s Motion on November 1, 2018. The

Movant, Hasan Shareef, did not serve a copy of the Motion for Return of

Property on the Butler County Prison (the “Prison”), nor did he notify the
Prison of the hearing scheduied on or about November 1, 2018.

By Order of Court dated November 1, 2010 the Prison was directed 0.
respond to the allegations made in the Motion for Return.of Property within

30 days of the Order of Court.

On August 14, 2018, immediately prior to inmate  Hasan Shareefs move
from the Allegheny County Jail to the Prison six Prison employees were

exposed to an unknown substance, resulting in those six ‘employees being

transferred to Butler Memorial Hospital for treatment. The Prison was
placed on lockdown status pending an investigation. During the
investigation, the unknown substance was discovered to be K2, a




| synthetlc cannabinoid. Whlle the exposure method remams unknown it is

believed that this substance was infiltrated into the Pnson via inmate mail

or personal effects.

On August 20, 2018, inmate Hasan Shareef was transported to the Prison
from the Allegheny County Jail. Captain Clyde Moore and Corrections
Officer Mark Bowman processed inmate Hasan Shareef into the facility
and started to search his property. While searchlng inmate Hasan
Shareef's property, both employees reported “they began to expenence
burning and irritated skin and burmng eyes.” These symptoms were
similar to'the symptoms the six prior employees experienced. on August
14, 2018 when they. were transported to Butler Memorial Hospital.

A

Captain Clyde Moore sealed.the property in a secure black garbage bag.

and placed the sealed property bag in his secure office for when inmate
Hasan Shareef would be released from the Prison.’ Captain Moore’s and
Correction Officer - Bowman's symptoms subsided to where medical
treatment was not required. At that time, Captain Moore explalned to
inmate Hasan Shareef his property was deemed blo-hazard and to contact
his attorney to send in any legal work to the facility. The incident reports
of Captain Moore and Correction - Officer Bowman on' this issue are
attached ‘hereto, incorporated herein and marked Exhibits A and B,

respectively. . ~

On August 29, 2018 the Pennsylvania Department of Corrections (“DOC”)
placed the entlre state prison system on an extended lockdown to combat
the numerous number of DOC employees becomlng sick while being
exposed to an “unknown substance.” Multiple policy changes were
enacted for the DOC varying from inmate mail being sent off site and

photocopied, legal mail opemn_g practices, etc.

During the week of September 16 20, Warden DeMore spoke with inmate

Hasan Shareef about: his property. The Warden explamed to inmate

-3-




10. .

Shareef that there were concerns his- property wes contaminated and was

deemed bio-hazard but wés stored on-site for when he was released from

. the Prison. custody. Warden, Joe DeMore, reaffirmed that Captain Moore

told inmate Hasan Shareef-to have his attorney send any pertinent iega!

" mail to the facility. Warden DeMore explained in detail that the ]all could

have sent his bagged up property out to be tested for K2 which would -
result in all his property being deemed bio-hazard and consequently could
be destfoyed by the haz-mat team/testing agency. Inmate Hasan Shareef
thanked Warden:DéMore for not--send'ing'-hie property out to be tested and

said he understood.

A letter was sent to the Prison on October 3, 2018 from inmate Hasan
Shareef's attorney, Armand Cingolani, regarding inmate Hasan Shareef's
property. On. October 4, 2018 at approxumately 1155 ‘hours, Deputy
Warden Beau Sneddon (“D.-W. Sneddon”) spoke to Attorney Cingolani on
the telephone about inmate Hasan Shareef's property. Aftorney Cingolani
indicated he was “under the |mpress:on inmate Hasan Shareef's property
was destroyed or lost”. D.W. Sneddon offered Attorney Cingolani the

option"of having inmate Hasan Shareef S|gn a release of property form

“and that Attorney Cingolani could take possession of his client's property.

Attorney Cingolani refused this option. Copies of the two Prison Incident
Reports filed by D.W. Sneddon documenting this - issue are attached
hereto; incorporated herein and marked Exhibits C and D, respeouvely

Based: on the above information and difficulties of identifying synthetic -
cannabinoids on property, paperwork, efc. with the naked eye as well as
detection tools, the Prison 'admmlstration made the decision to mark
inmate Hasan Shareef's property as bio-hazard and to have it securely
stored and returned o the inmate upon his release from Prison custody. .
The Prison admlmstratlon has made every effort to communicate with
inmate Hasan Shareef and his attorney to get any needed copies of legal

- material back in his hands through his attorney as well as having inmate




11.

12,

13.

Hasan Shareef sign a property form releasing his property to his attorney
Armand Cingolani. Safety is paramount and the Prison Administration’s
decision was based solely on keeping ail the employees and inmates of
the Prison safe by not re-opening inmate Hasan Shareef's property'risking

contamination to any employees or inmates. -

In light of the safety issues and risks associated with the retumn of the
Inmate’s property, the Prison Administration intends to hold his pfoperty in
a safe and secure location unless or until the time of his release and/or
transfer at which point it will be returﬁed to him folIoWing appropriate -

safety protocols.

-

Alternatively, the Prison Administration’s previously made proposal that
the inmate. execute an authorization for release of this property to his

attorney or other designee remains open.

"The Prison hés-broad discretion in estéb!i'shing policies and procedures

relative to the handling of inmate property- to preserve and protect the
safety of inmates and correctional officers. The course of action identified
herein is within the guidelines established by the Pennsylvania Supreme

Court in, O'Toole v. Pennsylvania Department of Corrections, -— A.3d.---

(2018), 2018 W.L. 4998392, -

Byzm/ﬂéj

¢ - Julie M| Graharh .
Y\ﬂ o Butl ounty Solicitor

124 West Diamond Street
’”1;‘ -~ P.O. Box 1208

Q@ﬁ R 2AN Butler, PA 16003-1208

Telephone No. (724) 284-5100

- ‘&:ZJT’ Fax No. (724) 284-5400

\&;77\ PALD. No. 35483

Date: November 20, 2018
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BUTLER COUNTY PRISON
INCIDENT REPORT

Incident DateTime: /2072018 17:00 . Rﬁpor\ing Officer MOORE, CLYDE

Laocalion Type  PROCESSING Localion of the Incident:

Incident Type  INFORMATIONAL

inmates Involved Employees Involved

inmate # Name Name-
031505 SHAREEF JR, HASAN AL SCUILLO, MICHAEL
BOWMAN, MARK
KENGERSKI, JEFFREY
Narralive On 8/20/2018, Butler County Prison received 5 new commitments from Allegheny County Jail. As we do for ali

commitments, all properly was placed inta separale plastic bins, as to not mix up any inmales properly, As the

Sheriffs Depulies were aking the transport gear off the new commilments, Hasan Shareef began asking about his
paperwork, and property. Inmate Shareef has been in our facility in the past, and knows he is to receive his
property after il has been properly searched. inmate Shareef continued to inquire about his property during the
duration of his lime in processing. As | began looking thru the property belonging to inmate Shareef, my right arm,
and both eyes began ‘o bum, and become irritated: | instructed Officer Mike Scuillo to dawn a protective mask,
and gloves, and place the properly into 3 garbage bag, and tie the bag shut. | then went lo my office, and called
Sgt Jeff Kengerski, and asked him to bring the decontamination wipes from medical tomy olfice. ) relayed.all -
information to Sgt Kengerski concerning the property. Propeity was 1eft in my office.

The foliowing day, as | spoke 1o Officer Mark Bowman, he relayed that te too had a reaction lo said property.
Due {o two Officers having reactions 1o this property, it was deemed a bio-hazard. inmaté Shareaf was informed of -
this, and was instructed to contact his Attorney, and have all his legal work sent 1o the facility.

/_i:q m? ;f’_“(l:/ﬁ
WLl

Ly~ pthrr—  owre 8-z

OFFICER NAME PRINT:
—_— e 0 707

OFFICER NAME SIGN: .
g

—_—
ADMINISTRATION: It

s
DATE AND TIME: 9//.,!;// O 230>,
T/

[ oo

08/29/2018 03:12 Page: 1

163 MOORE




-~

o
t

BUTLER COUNTY PRISON
INCIDENT REPORT

Incident DateTime:  0g/20/2018 13:45 Reporting Officer  BOWMAN, MARK

Location Type  PROCESSING ' : Location of the Incident: PROCESSING
Incident Type  INFORMATIONAL

Inmates Involved - ' ' . Employees Involved

Name

Inmate # Name - S
M—

031505 SHAREEF JR, HASAN AL . ]

Narrative On the above dale and.approximate time lnmate Hasan Ali Shareef was committed to lhe BCP. This officer

had been organizing inmate Shareef's property 10 keep it from getting misplaced. Shortly after his.property was

handied this officer had received small red bumps all over my left hand . This officer had no other symploms , and
. after washing my hands the irritation was gone. This officer didn't reafize this to be an issue untit | spoke with

Capt. Clyde Moore on 8/21/2018 and he was commenting on having similar. symptoms after handling Inmate

Shareef's property. No further incident to report.
Respectfully Submitled,

C/O Mark Bowman
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Incident DateTime: 10/04/2018 11:55

BUTLER COUNTY PRISON
INCIDENT REPORT

Reporting Officer  SNEDDON, BEAU

Location of the incident:

) . Employees Involved

Location Type
" incident Type )
- Inmates Involved
Inmate # Name
031505 SHAREEF Jr, HASAN ALl
Narrative

On Thursday, October 4, 2018.3t approximately 1155hrs., | received a return phone call from inmale Hasan
Armand CINGALON! in reference to some of Inmate SHAREEF's property. | explained (o

SHAREEF's attomey, J
erwork thal lhe Warden had recently received in

CINGALON! that-§ was calling in reference ta same courl pap
vihich CINGALONI was petitioning the courts requesting that the prison retumn property that had been \aken from

Inmate SHAREEF. | advised CINGALONI that the property in question had been sealed up after two officers who
were searching the property began o expesience burning and irritated skin and burning eyes. I told CINGALONI
that BCP as well as numerous other correctional facilities thraughout Pennsylvania have been experiencing
similarincidents recently. | advised CINGALONI that BCP staff would not be re-opening the bags of property in
question, | advised CINGALONI that if Inmate SHAREEF was willing to sign a release of property form,
CINGALONI could respond lo the prison and take possession inmate SHAREEF's property, otherwise lhe
property would be stored as is and returned to SHAREEF upon his release from BCP. CINGALCNI responded
that he was under the impression that the property had been destroyed or fost and expressed thal he had no

interest in laking possession of the property.

" Beau Sneddon

Deputy Warden of Operalions
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- BUTLER COUNTY PRISON
;  INCIDENT REPORT

incident DateTime: 10/04/2018 08:15 Reponing Officer SNEDDONI BEAU

Location Type'  BUTLER COUNTY - ~ Location of the Incident:
PRISON . _
Incident Type
Inmates Involved Employees Involved
Inmate#  Name : Name

= —
031505 SHAREEF JR, HASAN AL : . -

Narrative On Thursday, October 4, 2018 at approimately 0915 ! attempled to contact Attomey Armand Cingolani in regards
\o some mmotions to the court in reference to property befonging (o Inmate Hasan SHAREEF. | was advised by the
female that answered the phone and did not identify herself thal Cingolani was not in the office. The female took
my contact information and stated that she would have Cingolanl call me back. )

Beau Sneddon
Deputy Warden of Operations
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. VERIFICATION

I, the undersigned, state thét | am the Warden of the Butler Counf}; Prison;‘ that
the attached'Response to Motion for Return of Property is based upon facts which |
have personal knowledge of and that tﬁe facts set forth in- the foregoing are true and
correct to best 6f my knowledge, information and belief. | understand that the

statements herein are made subject to the penalties of 18 Pa. C.S. § 4904 relating to

ST N

Joé DeMoré, Warden, Butler County Prison

unsworn falsification to authorities.




CERTIFICATE OF SERVICE

I, Julie M. Graham, hereby certify that | served a true and correct copy of the
foregoing. Praecipe for Entry of Appearance in the above-captioned matter by First
Class, U.S. Mail to the following on this 20" day of November, 2018:

Armand R. Cingolani, I, Esquire
Cingolani & Cingolani.
300 North McKean Street:
Butler, PA 16001,

Richard A. Goldinger, Esquire
Butler County District Attorney
Third Floor; County Government Center
124 West Diamond Street
P.O. Box 1208
Butler, PA16003

Julie M. Graharh, ¥
Butley/County Solicitor
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COMMONWEAL OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL

JOSH SHAPIRO ' CONSTITUENT SERVICES

ATTORNEY GENERAL
Harrisburg, PA. 17120
717-787-3391
December 28, 2018

Hasan Shareef

Butler County Prison

202 S. Washington Street

Butler, PA 16001

Dear M. Shareef,

Thank you for contacting the Office of Attorney General Josh Shapiro. We

received your letter regarding your complaint against the %@y County Police
Department. \e¥_

Under Pennsylvania law, the Attorney General cannot give you legal advice or
represent you in'any personal matter. You may want to consider consulting a private lawyer
about this issue. If you do not already have a lawyer, you can contact the Pennsylvania Bar
Association’s Lawyer Referral Service at 717-238-6807 or toll-free at 1-800-692-7375. They
can also assist you if you need a lawyer but cannot afford to pay for one. For additional
information, you can visit their website at http://www.pabar.org/site/Public/lrsblurb.

Sincerely,

Stepheﬁ St.Vincent
Director of Policy and Planning

46t Floor Strawberry Square



http://www.pabar.org/sit

