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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19-3894
AARON I. BRESSI, Appellant
VSs. "
TRACY MCCLOUD, etal.

(M.D. Pa. Civ. No. 4- 18 -CV- 01345)

Present: 'MCKEE SHWARTZ and PHIPPS Cn cuit Judges
Submltted are:
| @y By the Clerk for possible dismissal due to a Junsdlctmnal defect
(2) By the Clerk for possible dismissal under 28 U.S.C. §1915(e)(2)(B) or
for possible summary action under 3rd. C1r L.AR. 274 and Chapter 1
-0.6 of the Court’s Internal Operatmg Procedures

3) Appellant s argument in support of appeal; and

(4) *Appellant’s motlon for the appomtment of counsel, filed August 7,
2020

in the above-captioned case.

Respectiully,

Clerk

ORDER

The foregoing appeal is dismissed for lack of jurisdiction because the appeal was
not taken from a final order. Under 28 U.S.C. § 1291, this Court generally has
jurisdiction over only “final decisions” of the district courts. A final decision is one
which ends the litigation on the merits and leaves nothing for the court to do but execute
the judgment. Elliott v. Archdiocese of New York, 682 F.3d 213, 219 (3d Cir. 2012).

‘Under Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949), certain collateral
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orders are immediately appealable as “practically” final. However, the denial of motions
to amend a complaint or for appointment of counsel are neither final decisions nor
immediately appealable collateral orders. In re Kelly, 876 F.2d 14 (3d Cir. 1989); Smith-
Bey v. Petsock, 741 F.2d 22, 26 (3d Cir. 1984). Furthermore, Cape May Greene does not
apply here because this is not a situation involving “a premature notice of appeal, filed
after disposition of some of the claims before a district court, but before entry of final
judgment, [that ripens] upon the court’s disposal of the remaining claims.” See ADAPT
of Phila. v. Phila. Hous. Auth., 433 F.3d 353, 361-62 (3d Cir. 2006) (summarizing Cape

" May Greene). In any event, Appellant has perfected an appeal from the final order in this .

case, and in that appeal he may challenge these or any other orders C.A. Nos. 20- 1077
& 20- 1758 consohdated :

Finally, ﬂpellan‘r’s meotion for- ppomtmmt of eounsel is'denied-as moot fOL
purposes of the current’ appeal However, the motion for counsel will be separately
cons1dered in Appellant’s appeal (C A. Nos 20-1077 & 20-1758) from the ﬁnal order in

this case.

By the Court, -

s/ Peter J. Phipps ;:T
~ Circuit Judge £
Dated: October 14; 2020 o A TrueCop'
kr/cc: Aaron J. Bressi ’ - @,;ﬁ,@qf@:xﬁAW.t

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Meandate
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OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT "United States Court OF APPEALS TELEPHONE
' 21400 UNITED STATES COURT"HOUSE _ S 215-597-2995

CLERK C . 601 MARKET STREET
o B PHILADELPHIA, PA 19106-1790

Website: www.ca3.uscourts.gov

" October 14, 202()

Aaron J. Bressi
Rockview SCI

Box A
Bellefonte, PA 16823

RE: Aaron Bressi V. Tracy McCloud etal -
Case Number: 19 3894
Dlstrlct Court Case Number: 4-18-cv-01345

ENTRY OF JUDGMENT

' Today, October 14, 2020 the Court issued a case dispositive order in the above captloned matter
“which serves as thls Court’s judgment. Fed. R App. P. 36

If you w1sh to seek review of the Court's demsmn you may file a petition for rehearing. The
~ procedures for filing a petition for rehearing are set forth in Fed. R. App P. 35 and 40, 3rd Cir.
LAR 35 and 40, and summarized below.

Time for Filing:
14 days after entry of judgment.

45 days after entry of judgment in a civil case if the United States is.a party.

Form Limits:

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App.
P. 32(g).

15 pages if hand or type written.

Attachments:

A copy of the panel s opinion and judgment only.

Certificate of service.

Certificate of compliance if petition is produced by a computer.

No other attachments are permitted without first obtaining leave from the Court.


http://www.ca3.uscourts.gov
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Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied. :

-~ Please consult the Rules of the Supreme Court of the United States regardmg the tlmmg and

requirements for filing a petition for writ of certiorari..

Very truly yours, _
Patricia S. Dodszuweit, Clerk

By: s/ Kirsi .
Case Manager
267-299-4947

. ¢c: Mr. Peter J.k Welsh, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

AARONJ.BRESSL- | - No.418-CV-01345°
Plaintiff, S (Judge Brann)
v.o | (Ma‘gistraté Judge Saporito)
TRACY MCCLOUD, et dl., | |
| | Defendants..
ORDER
NOIVEMBER 1.:9, 201 9

Currently pending before the _Court. are Aaron J. Bressi’s motions for

reconsideration of, and objections to, Magistrate Judge Joseph F. Saporito’s orders

denying Bressi’s motion to appoint counsel and denying as moot his motion to file

an amended complaint, and Bressi’s motion to stay the case pending a ruling on
those motions.! Bressi has not met the high burden necessary to grant
reconsideration, and his motions for reconsideration will therefore be denied.? As a

necessary corollary, Bressi’s motion to stay this matter will be denied as moot.

Docs. 30, 37, 40, 41, 43,

To properly support a motion for reconsideration, a party must demonstrate “at least one of the
following: (1) an intervening change in the controlling law; (2) the availability of new evidence
that was not available when the court granted the motion; or (3) the need to correct a clear error
of law or fact or to prevent manifest injustice.” In re Vehicle Carrier Servs. Antitrust Litig.,
846 F.3d 71, 87 (3d Cir. 2017) (ellipsis and internal quotation marks omitted).
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Accordingly, IT IS HEREBY ORDERED that:

1.

Bressi’s motions for reconsideration (Docs 40, 41) are DENIED. To
the extent that the motions may be construed as Ob_]GCthl’lS to Maglstrate

Judge Saporito’s Orders, those objections are OVERRULED;

Bressi’s motion to place this matter in abeyance (Doc. 43) is DENIED

- as moot; and

Bressi may ﬁle’objections to Magistrate Judge Saporito’s Report and

Recommendation on or before Deeember 16,2019. -

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
United States District Judge






UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA

AARON J. BRESSI, #M(C9898,
Plaintiff, CIVIL ACTION NO. 4:18-cv-01345
v. o (BRANN, J.)

, o - (SAPORITO, M.J.)
TRACY MCCLOUD, et al., I

D efendé_nts.

REPORT AND RECOMMENDA"I“ION_.’

This is a federal civil rightisi- acfion; COmmeﬁéed by .t:he.fﬂin:g»df a pro
e complaiht, sigried and datéd by the plaintiff, Aaron J. Bressi, on Ju"r.le'
25, 2018 (DOC. 1.) At the time bf filing,fhe piaintiff was incarcerated at
SCI Rockv‘iew, ~a state prison facility located .i‘n_ Centre Cou'rify,
| Pennsylvania; He has been g’fanted leave to proceed in fo’rma p"a’uper’is 1n
this _ac"tion. The original cbmplaint has been_superse_ded by an amended
complaint, signed ahd dated by the plaintiff .on February 25, 2019, and
filed as a matter of course, see Fed. R. Civ. P. 15(a)(1). (Dog. 31.) The
matter is now before us for screening pursuant to 28 U.S.C. § 1915A(a),
28 U.S.C. § 1915(e)(2)(B), and 42 U.S.C. § 1997¢(c).

I. LEGAL STANDARD

Under 28 U.S.C. § 1915A, the Court is obligated to screen a civil



complaint in which a prisoner is seeking rédfess from a governmental
entity or an officer or employee of a governmental entity. 28 U.S.C.
§ 1915A(a) James v. Pa. Dep t of Corr 230 Fed. Appx 195 197 (3d Cir.
2007). The Court mus’g dismiss the chplamt_ if it is frlvolous or “fails
’to Vst.a'te a claim. upon Which relivef may be. 'g'r‘ah‘t‘éd.” 28 U.S.C.
§.’1'91'_5A(b_)(1). The Coﬁrthas ’é similar obliggtioﬁ Wlth re’s‘p‘ect. fo actions
| broughtvin fbrma paup'e‘r'isA a'nd actions Coﬁt:ei'ni-ﬁ.g‘p]:ci}'s:’()n cbn'ditions '-See
| 28U S. C § 1915(e)(2)(B)(1) zd § 1915(e)(2)(B)(11) 42U S.C. § 1997e(c)(1)
, See generally Banks v. Cty. of Allegheny, 568 F. Supp 2d 579, 587—89
(W.D. Pa. 2008) (summarlzmg prlsoner‘htlgatlon screening procedures:
and ,standarcis). |

'} An action is “frivolous where it lacks an -arguable basis in either law
or fact.” ,N_eitzke v. Williams, 490 U.S. 319, 325 (1989); see also Thomas V. 'v
Barker, 371 F. Supp. 2d 636, 639 (M.D. Pa. 2005). To determine whether
it is frivolous, a court must assess a complaint “from an objective
standpoint in order to .determinAe whether the claim is based on an
indisputably meritless legal theory or clearly baseless factual

contention.” Deutsch v. United States, 67 F.3d 1080, 1086 (3d Cir. 1995)

(citi'ng Denton v. Hernandez, 504 U.S. 25, 34 (1992)); Thomas, 371 F.



Supp. 2d at 639. Factual allegations are “clearly baseiess” if they are
“fanciful,” “fantastic,” or “delusional.” See Denton, 504 U.S. at 32—33. “[A]
findingfbf factual frivolousness is apprbpriéfé when the vfacﬂts allégé& rise |
to the level of the irrational or the wholly i‘ncredible, whether or. not there
are judicially noticeable facts évailable to contradict them.” Id. at 33. A~
district cQUrt 1s further _pefmitted, n its‘sound disc‘r'eﬁon, to dismiss a
claim “if it determines thét the cléim 1s of little or rio_'Weight, value, of ,'
importance, ﬁot "W_ovfthy of serious vcons’iderati(')h,‘ovr tri\}iél.” Deutsch, 67
F.3d at 1089,

The legal standard for dismissing a coﬁlplaint' fOr’faiIUre to state a
}cl\aim under § 1915A(b)(1), § 19_15(e)A(2)(B)('ii), or § 19'97e‘(C) is the same as
that for dismissing a c"or'npl'a’int. pursuant thule‘ 12(!6)(6) of the Federal |

~Rules of Civil Procedure. Brodzki v. Tribune Co., 481 Fed. App’fg 705, 706
(3d Cir. 2012) (per curiam)v; Mitchell v. Dodrill, 696 F. Supp. 2d 454, 471
(M.D.- Pa. 2010); Banké; 568 F. Supp. 2d at 588. “Under Rule 12(b)(6), a
motion to dismiss may be grantéd iny if, accepting all well-pleaded
allegations in the complaint as true and viewing them in the light most

favorable to the plaintiff, a court finds the plaintiff's claims lack facial

- plausibility.” Warren Gen. Hosp. v. Amgen Inc., 643 F.3d 77, 84 (3d Cir.



2011) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555—56
(2007)) In demdmg the motlon the Court may consider the facts alleged
'on the face of the complamt as well as “documents 1ncorporated into the
complaint by reference, and m.attvers of Which a court may take judicial
notice.” Tellabs,_ Inc. v. Makor I’ssues,.&' Rights, Ltd.,’_ 551 US 308, 322 |
.(20-0'7). Altho_ilgh the Court_: must acvce,pt the fact allegations in the
‘Corhplaint as t’rﬁe, it is not compelled to accept "“.unsup"port‘ed.ponplus_iO'ﬁ's
">_aﬁd ﬁnwar‘rahted i‘nférehces or a legal -coﬁclﬁs’ion deched as a 'félétﬁéi
allegatlon Morrow v. Balaskz 719 F.3d 160 165 (3d CII' 2013) (quotmg
- Baraka v McGreevey, 481 F.3d. 18’7 195 (3d C1r 2007)). Nor is it requlred.
to credit factual alleg‘atlons 'contradlcted_ by 1nd1'sputably authentic
documents on Which the éomplaint relies. or matters of public record of
which We.may take ju_dipial lnotice. In re vWashin‘gton Mut. Inc., 74‘1. Fed.
App’x 88, 91 n.3 (3d Cir. Sept. 25, 2018); Sourovelis v. City of
Pﬁiladelphia, 246 F. Supp. 3d 1058, 1075 (E.D. Pa. 2017); Banks, 568 F.
Supp. 2d at 588—-89.

II. DISCUSSION

In his amended complaint, Bressi has grouped his claims into

sixteen separate sets, mostly concerning the criminal proceedings that



led to his current incarceration or the conditions of his confinement since
his arrest or conviction. For relief, he seeks an award of $1 million in
damages, ‘plusﬂinjuncti\?e}reiief%namély, that each defendant be fired
and barred from future public service erhplo'yment, :a'nd .that each
defendant be compelled to underg‘o a mehtal evaluation.

A. Cla‘i_m_-Set #1: CYS E'm‘ploye_els .

In his first set of claims, Bressi asserts a § 1983 claim againét_two'
,empldy‘ees of | Nbfthumb_éﬂéﬁd Cbunt'y Children 7& ’Ybuth Serviéeé
(“CYS”). He alleges that he contac‘ted CYS employees Traéy MeCloud and |
Brittany Duke multiple t.im‘es in July, August, and September 20.1»6, with
complaﬁnts aboﬁt the welfare of his three vchildren fthil.e 1n the custody of
their mother and her boyfrie'nd. He allegeé that McCloud and Duke
declined to investigate or follow-up on his complvaint's_v unlesé they first |
received a police inicident report. -Bressi further alleges that he made
additional complaints to McCloud and Duke about the welfare of the
youngest child while he was incarcerated between October 2016 and
December 2017, but McCloud told him there was nothing she or. Duke |
could do.

Bressi fails to state a cognizable § 1983 claim against these



defendants. “[T]here is no constitutional right to the investigation or
prosecution of another.” Sanders v. wans, 420 Fed. App’x 175, 180 (3d
Cir. 2011) (per curiam). Mdféox}ér, to the'.'e‘x’:céhtr fh'—ét Bressi, a non “

lawyer, seeks to aésert a violation of due process on behalf.of his minor
children, he s not permitted to do so in federal litigation. See Osei-Afriyie
V. Med. Coll. of Pa., 937 F.2d 876, 882—'83_(3d Cif_. 1991) (néri;l_éwyef not
p’e‘rmitte_d to repre”s‘e'n’.c hlS minor Childr’en). Even if."h.e‘ could, 1 “thé Due
Process C”lause df t’he Foufte‘_enth Amendmé'nt .. ;,do'es no'til transform
every tor't.cdmmitteci by a state acfor into é consﬁtutional vi‘oi.afidﬁ.”
DeShaney L. Wmnebago Cty. Dept of Soc. Servs 489 .'U.S..t1879 202
(1989) “As a general proposmon a state’s failure to protect an individual
against private violence does not qonstitute a violation of due proce'ss.”
Ni_cini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000) (citing DeShaney, 489
U.S. at 202). In particﬁlar, we note that the plaintiff’s children were not.
in fbste_r care or any other form of state custody, ‘but in the custody of
their natural mother, and thus the CYS defendants, McCloud and Duke,
had no constitutional duty to protect them. See DeShaney, 489 U.S. at
201 (“That the State once took temporary custody of Joshua does not alter

the analysis, for when it returned him to his father’s custody, it placed



him in no worse position than. that in which he would have been had it
not acted at all; the -Stat.e does not become the permanent guarantor of
an individual’s safety by having once offered him shelter.”); McComb v,
Wambaugh, 934 F.2d 474, 478 (3d Cir. 1991) (“The distinctioh between.
harm inflicted by a state agent and injury caused l.J-y.a priva-fe individual" |
is critical.”) (injury inﬂiétéd by mothef); s’eé also Nicini, 212 F.Sd‘ at 807
(injury inflicted by mdfh'er); Costobile-Fulginiti v. City of Phila_délphid,
719 F. supp.'_zd 521 ’527_’28’ (E.D. Pa. 2010) (inj'ury»inﬂic.fced by mother).

Accordingly, 1t is régOmhaehded fhat Claim Sét #1, ésserte& agaiﬁst
defendants 'M.'cGlosud and Duke, be dismissed f(_)f failure to state a claim
" upon which relief ‘caﬁv'b_e granféd, 'pufsuant to 28USC § 1915A(b)(1)
and 28 U.S.C. § 1915(5)_(2)(3)(11). | - | |

B. Claim Set #2: Probation Officers

In his second set of claims, Bressi a.sserts § 1983 claims against four
employees‘ of the Northumberland County Adult Probation and Parole
Department (“Probation Department”). He alleges that Probation
Department employee Ronald McClay harassed him and threatened to
throw him in jail multiple times between August 2016 and Septgmber

2016. On September 30, 2016, Bressi alleges that McClay and fellow



Probation Depa_rtmeht employees Matthew Narpavage, Dan Shoop, and
Jill Henriéh_ accompahied Coal Township polibe officers when they
arrested Bressi at his home. Bressi allev'ges“ that McClay, Narcavage, and
Shoop transported him to the Coal Township police station and joined
police officers in verbally harassing him while he was in a h"oldin‘g cell.
Bressi’allbeges that Narcavage cénspifed' Wi_til_. one 'of: the police officéié -ir'i
filing a fabricated criminai _.char.gé against Bressi for terroristic threats ,
Vdii.r.evcte'd af Narcavage. -

To th_é eXtént Bressi has alleged Verb'él haraésment and threats'; 1t
is Wéﬂ esfabliéhed tha:c.‘fallegatiohs of verbal haraésment and fhr’eats' are
in.suffici‘ent to state a éivil_rig’hts cléim under § 1983.”Bressi v, Breﬁn’en,
Civil Action No._4:17;cV-01742, 2_018'WL 3596861, at *9 (M.D. Pa. July' 6,
2018) (quétin_g Murry v Oakland Cty..l.?rob_avtion, No. 2:09-CV-01'1395,
2009 WL 1259722, at *3 (E.D. Mich. Apr. 29, 2009)), report and
recommendatioﬁ adopted by 2018 WL 3584687 (M.D. Pa. July 26, 2018);
see also Merce_r.v. Green Haven Corr. Facility, No. 94 CIV. 6238(DLO),
1998 WL 85734, at *4 (S.D.N.Y. Feb. 27, 1998) .(“Verbal harassmevnt and
name calling without appreciable injury fail to allege a constitutional

violation.”).



To the extent Bressi has alleged false arrest, false imprisonment,
or maliclous prosecution in connection with his arrest on September 30,
2019, and the ensuin;g criminal prosecution, such claims are barred by
therfav_orable tefminatiqn fule articulated ‘by the Supreme Court of the
United States in Heck v. .Hu’mphrey, 512 U.S. 477 (1994), '0?' they are
}meritles_s. Séé Bressi, 2018 WL 3596861, af *7-*9 (fe'comm'endi_ng
dismissal of.‘the very same claims against poliéé office'rs arising out of thé
very s_a..me varres’p and 'prosecutioh)'.l These clairr.l's lack ény'ar‘g'uable, basis
in law and should be.dismiss‘_ed as legally frivolous and for 'failure‘ to sfate '
a claiﬁl. Saunders v. Bright, .'2'8.1 Féd.. App’X 83,.‘8'5 (3d Cir. 2008) (per
curiam); Ruth. v. Richard, 139 Fed. App’x 470,. 471 (3kd Cir. 2005) (per
Curi’am); Boykin v. Siend H_o’use Gaudenzia Program, 464 F. Supp. 2d 416,

424 (M.D. Pa. 2006).

1 We note that, following a jury trial, Bressi was found guilty of
aggravated assault, terroristic threats (two counts), stalking, reckless
endangerment, and related offenses, and he was sentenced to serve an
aggregate term of four to eight years in prison. His conviction and
sentence were subsequently affirmed on appeal by the Superior Court of
Pennsylvania, and Bressi has filed a petition for allocatur in the Supreme
Court of Pennsylvania, which remains pending. See Commonwealth v.
Bressi, Docket No. CP-49-CR-0001513-2016 (Northumberland Cty. (Pa.)
C.C.P. judgment entered Nov. 20, 2017), aff’d, No. 1887 MDA 2017, 2019
WL 1125670 (Pa. Super. Ct. Mar. 12, 2019), petition for allocatur filed,
Docket No. 258 MAL 2019 (Pa. filed Apr. 6, 2019).

.9.



Accordingly, it is recommended that Claim Set #2, asserted against
defendants McCl'ay_, Narcavage, Shoop, and Henrich, be diémissed as
le’gaily‘frivolous and for failure to state a cléim ﬁpoﬁ which relief ca'r; be
granted, pursuant fo 28 U.S.C. § 1915A(b)(1), 28 U.S.C. § A19.15;(e)(2')(B)'(i),
and 28 IU.S.C. § 1915(3)(2)(3)(11)} |

C. Clairﬂ Set #3: Officers ‘K'_ech:em, Adams, and Laﬁotsky

In the Caption .'o-f h'i:sr‘am"endedv coihplaint, Bressi has.indiCafed'thaf
his thi.rd‘} set of § 1983 claims is'iagainst Coal TQWnship ﬁoiiéé .offiée'rs
Terry Kechem, Pétrblmén Adémé, and Christoﬁher_ LapotSky. 'fhe Bo‘dy
of his aménded complaint, however, omit:sr Claim Set #3 altogether,
alleging no factsvwha_tsoe\)er regarding these defendants. Accordingly, we
find that this set of claims is clearly based on an indisputably meritless
legai ‘theory é.nd baseless factual con'tventicl)ns,vand thus they should be
dismissed as legally and factuél_ly frivolous. See Unum v. Expert Witness,
Civil Action No. 3:14-2332, 2015 WL 136384, at *8 (M.D. Pa. Jan. 7,
2015); Marano v. Matty, Civ. A. No. 86-5222, 1986 WL 13482, at *1 (E.D.

Pa. Nov. 25, 1986); see also Hudson v. City of McKeesport, 244 Fed. App’x

-10 -



519, 522 (3d Cir. 2007) (affirming dismissal as frivolous).2
D. Claim Sets #4, #5, and #8: Jﬁdiciéll Defendants

In his fourth, fifth, and eighth sét's of claims, Bréssi"hns"allege'd that
two sta.te‘ magisterial district judges, Hon. John Gémbic HI vandz Hon.
Benjarnin' Apfelbaum; and two common pleas court judges, Hon. Charlés
Saylor and Hon. Paige Rosini, deprived h1m of his due _prbcéss 'rig'ﬂts :in
connection .with twn_ Sép'arate criminal vp{ro-céédings:, and t’hé_t "unsp-‘gcif‘ied_v :
.county‘ cdur‘t Cl.erk's .siifb-s‘»e’que_ntly denied h1m h1s ri*ghf to ‘a'c_c_ess courts by
refusing t(_)vrespond- to hié ébrréépondence féque'sting cnj;‘)‘.ie's of papers

filed in these criminal proceedings.

2 In his original complaint, Bressi asserted due process claims
against these officers based on a malicious prosecution theory, seeking to
hold them liable for a citation he received in the mail charging him with
the summary offense of disorderly conduct, based on allegedly fabricated
facts. In January 2019, shortly before filing his amended complaint in
this action, Bressi sought leave to amend his complaint in another action
to add this same set of claims to that case. See Proposed Second Amended.
Complaint (Doc. 57), at 27—31, Bressi v. Brennen, Case No. 4:17-cv-01742
(M.D. Pa. pleading docketed Jan. 30, 2019). Ultimately, leave to amend
was denied as futile because these claims are Heck-barred. See Amended
Order (Doc. 72), Bressi v. Brennen, Case No. 4:17-cv-01742 (M.D. Pa. Aug.
5, 2019); see also Commonwealth v. Bressi, Docket No. MJ-08303-NT-
0001084-2016 (Northumberland Cty. (Pa.) Magis. Dist. Ct. filed Sept. 13,
2016).

-11 -



1. Cldims Against Judges | |
Bréssi allevges that, in September 2016‘, Judge Gembic coerced him |
into pleading guilty to a summary offense by 'th'reatening him with jail
time if he proceeded to trial. .Based on the allegations of the amended
complaint, this appears to be the .cl:ase 6f Conirh‘onwealth v. Bressi, DOCket
No. MJ-OSSOS-NT-OOO1084-20'1'6. _(Nofthum’berlénd thy. (Pa) Magis.
Dist. Ct. judgment enteréd ‘Sept. 13, ".2016)'. _Bfeési claimé that the
evidence adduced by the pquecﬁtion was falsified. NeverfheIeSS, Bressi
pleaded gﬁillty' on Sve,ptemb‘er. 13,._ 2016, he Wés .senter'iced to pay a fine,'
and he.did riof take an appeal from his conviction and s‘eritencé'. v
| Bressi further allege_s 't'h'e.lt,' on September .3(.), 2016,: Judge‘Gembic
conducted a pr‘élimiﬁary arr'aign_men_t in another case and unrea.jsonablyv
imposed. a $5(.),OIOO bail requireinent. Later, in October 2016, Judge
Gembic and the prosecuting attorney both recused themselves from the
case for a conflict of interest, and thg matter was transferred to another
state magisterial district judge, Judge Apfelbaum, who conductéd
Bressi’s preliminary hearing on Novembér 22, 2016. Bressi alleges
various defects or errors in the conduct of that preliminary hearing.

Based on the allegations of the amended complaint, this appears to be

212 -



the case of C_ommonu)ealth v. Bressi, Docket No. MJ-08304-CR-0000484-
2016 (Northumberland Cty. (Pa.) Magis. Dist. Ct. filed Sept. 30, 2016).3
Bressi Claimé that the evidence adduced by the .prdsecution was falsified.
Nevertheless, 'theée charges Wer‘e bound over tp the Court of Common
Pleas, where Brvess‘i dlleges-that -Judges Séylor and'R(.)sin'i th‘en dé‘hied
several Ipretrial_ motions and made évidentidfy and.prdceddrél rulixjgé in
.Vio_latio"n of'his 'cc')':ns',titut_ional‘».r‘i'ghts. FOl'loWing a jur‘y'-,t‘r‘ial, Bressi was
fQund gullty ('.)'f'vag‘g'ravéted assault; te_rforiéti‘c fhfeat‘s "(cho' counts),
stalking, reckless _endangérmeﬁt, ‘and vre‘lated"v(v)ffénsé.s; and he 'Was.
senitenced to serve an aggregate term of four to'eig/htv years in __p'r"is,c‘)ri. H1s N
.co'n‘v'ic’tion and sénténc.e;‘Were subsequently _a_ffirméd on appé‘al by the
| Supe"rior Court of Per‘_msylvariia, ‘a‘nd Bressi Ahas filed a p'eti_tibn fof
allocatuf in the Supreme Court of Pennsylvania, Which rémaiﬁs »pendiﬁg. |
See  Commonuwealth v. Bressi, D.ocket No. CP-49-CR-0001513-2016
(Northumberland Cty. (Pa.) C.C.P. judgment entered Nov. 20, 2017),

aff'd, No. 1887 MDA 2017, 2019 WL 1125670 (Pa. Super. Ct. Mar. 12,

3 Prior to Judge Gembic’s recusal and transfer of the case to Judge
‘Apfelbaum, it was docketed as Commonwealth v. Bressi, Docket No. Md-
08303-CR-0000557-2016 (Northumberland Cty. (Pa.) Magis. Dist Ct.
filed Sept. 30, 2016).
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2019), petition for allocatur filed, Docket No. 258 MAL 2019 (Pa. filed
Apr. 6, 2019). |

}Thes.e. claims are barfed pursuant to the favorable termination rule
articulated by the Supreme Court of the United States in Heck v.
Humphrey, 512 U.S. 477 (1994). In Heck, the Supreme Court held that, -
Where judgmeht_ in favor of a f)lai'r_ltiff in a § 1983 a‘cfipr_i }f.o_.r damages
would heceséarily “imply the im}al_idity of the plaintiffs criminal
COnVi.CﬁOIi. or 'sengehce, vthe‘pléinti'ff must first demonstrate “that _the
-qonviction ,oi éente‘nce has been revérsed on diréct ‘appe_éd; expunged by
exeCutivé order, deélare'd: inVéﬂid by a state .t].r_ibu'n_al 'authéfiZed to make
such determinatidﬁ, or called inton qﬁesti'()n by a federal cburt’s.issuancé
of a Wrif of habeas_corpus‘ [under] 28 U.S.C. § 2254. Id. at 486—-_87-,In
Wilkinson v. Dotson, 544 U.S. 74 (2005), the Suprei‘ne Court reafﬁrmed
' this rule and broadened it to- encompass -equitable remedie‘ls ‘as well,
holding that “a state prisoner’s § 1983 action is barred (absent prior
invalidation)—-—no .matter what the relief sought (damag‘es» or equitable
relief), no matter the target of the prisoner’s suit (state conduct leadin.g,r
to conviction or internal prison proceedings)—if success in that action

would necessarily demonstrate the invalidity of confinement or its
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duration.” Wilkinson, 544 U.S. at 81-82.

Bressi has failed to demonstrate that these convictions or sentences
have been invalidated. Accordingly, und’e.r Heck, Bressi’s federal civil
\rights claims against Judge Gembic, Judge Apfelbalim; Judge Saylor,
and Ju.dg'e Rosini a’risi‘ng out }of these cri-minal pr‘o'ce.edings are not
cogmzable under 42 U S.C. § 1983 See Brogan u. Tunkhannock Twp 302
F. Supp 3d 670 675 & n.3 (MD Pa 2018) Kokinda v. Breiner, 557 F.
Supp 2d 581 592—93 (M D. Pa. 2008) cf: Kossler . Crzsantz 564 F 3d
181, 187-88 & n.4 (3d Cir. 2009) '(en banc) (afflrmlng _‘dl‘strl'ct court
decision applying Heck to conviction foi" summary. offen’se).'.As such, these |
claims lack any.arguable basis in law and shoﬁl‘d be di.smissed as legally
frivolous ah‘d for fa_ilvl'ire.xt(') state a claim. S’aunde?s‘, 281 Fed. .Apﬁ’x at 85;
Ruth, 139 Fed. App’x at 471; BOykin, 464 F. Sﬁpp. 2d at 424.

In the alternative, we 'note that B'ressi:’s claims against the four
state court judges are also barred by the doctrine of absolute judicial
Immunity. .“A judicial officer in the performance of his duties has absohite
immunity from suit and will not be liable for his judicial acts.” Azubuko
L. Royal,v 443 F.3d 302, 303 (3d Cir. 2006) (per curiam). “Like other forms

of official immunity, judicial immunity is immunity from suit, not just
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from ultimate assessment of damages.” Mireles v. Waco, 502 U.S. 9, 11
| (1991) (per curiam). “[Sjo long éls (1) the judge’s actions are taken in his
judicial eapacity' (det.ermined by the nature of the acts themselves) and
(2) the judge has some semblance of Jurlsdlctlon over the acts, he will
have 1mmun1ty for them Mzkhatl L. Kahn 991 F. Supp Zd 596, 660
(E. D. Pa 2014) (c'1t1ng Gallas v. Supreme Court of Pa., 211 F.3d 760, 768—
69 (8d Cir,. 2000) see also MLreles 502 U S. at 11— 12 Indeed “[a] Judge
Wlll not be deprlved of 1mmumty because the actlon he took was in error,

:_Was done mailclo'.llsly,. or was in excess of h1s authorlty; rather, he will be
sub‘je'et to liability' only v\;vhen he has acted in the ‘clear absence of all
Jurlsdlctloﬁ ” Stump L. Sparkman 435 U. S 349 35657 (1978) (quotmg
Bradley v. Fzsher 80 U.S. (13 Wall) 335, 351 (187 1)) “This 1mmun1ty'
applies even When the judge is accused of-actifig mahclously and
corruptly . . ..” Pierson v. Ray, 386 U.S. 547, 554 (1967). “Although
unfairness and injustice to a litigant may result on occasion, ‘it is a
general principle of the highest importance to the proper administration
of justice that a judicial officer, in exercising the authority vested in him,
shall be free to act upon his own convictions, without apprehension of

personal consequences to himself.” Mireles, 502 U.S. at 12 (quoting
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Bradley, 80 U.S. (138 Wall.) at 347).

Based on the allegations of the complaint, viewed in the light most
favorableﬂ to the p'laintiff, these claims exclusively conéern ju'diciél-acts
~ taken by'Judge Gembic_, Judge Apfelbaum, Judge Sajrlo'r, aﬁd’ Judge

Ros‘ini in their roles as staté court judges presiding over Breési’s criminal
'proceédings, and none of the alleged a'ct':s Were.taken in the éémpléte_
',ébsence of all juri‘sdiction. See_Milreles.,- 502 U.S. at 12-13; .Gal,lvas, 9211
F.3d at 768_69; .Mikhail,k,991 F S'up'p.’2d at 660. Thus, B’res‘si’s cl’zii:ms...for
da_mages 'muét be dismissed on iﬁnnurﬁty groun.ds. Any claims fbf
injunctive relief similarly must be dismissed. See 42 USC § 1_98_3
(generally prohibiting injunctive relief againét judicial officers); BalZ v.
Buti_ﬁs, 445 Fed. App'x 457, 458 (3d Cir. 2011) (per curiam) (holding that
arequest for inj unctive relief “was subject to disrhisSal [for failure to state
a élaim] because such relief is not available against ‘a judicial officer for
an act ... taken in }such office.r’s judicial capacity™); Azubuko, 443 F.3d
ét 303—04 (“In 1996, Congress amended 42 U.S.C. § 1983 to provide that
‘njunctive relief shall not be granted’ in an action brought against ‘a
judici.al officer for an act or omission taken in such officer’s 'judicial

capacity . . . unless a declaratory decree was violated or declaratory relief
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was unavailable.”’).

Under the circumstances p];fesented, these claims‘ are clearly based
on an indisputably meritless leéal theory..and thﬁs should be dismissed
as legally frivolous and for failure to state a claim. See Neitzke, 490 U.S;
“at 327 (noting thét c:lai.ms against defendants who are clearly ifnmuﬁe
from suit are “based upon an indisputably meritiess legal theéz‘y”); Ba'.ll,.
445 Fed. App’x at 458 (dismi’s‘s»ihg apﬁéal a-s frivolous ‘baSed on judicial
iI:r'lmunity).f1 ) | B o |

Accordingly, it is recommended that Claim Sets #4, #5, and #8,

¢ We note that Bressi’s claims against Judge Gembic (and. other

defendants) concerning his felony aggravated assault proceedings were
also the subject of earlier litigation.'See generally Bressi v. Gembic, Civil
Action No. 4:17-cv-01405, 2018 WL 3596859 (M.D. Pa. July 2, 2018)
(recommending dismissal of very same claims as frivolous and for failure
to state a claim), report and recommendation adopted by 2018. WL
3584694 (M.D. Pa. July 26, 2018), aff'd per curiam, 752 Fed. App’x 113
(3d Cir. Feb. 8, 2019), petition for certiorari filed, No. 18-9489 (U.S. filed
May 21, 2019). Although the same claims were disposed of on the merits
in that case, see Gibson v. Pa. Pub. Util. Comm’n, No. 1:15-cv-00855, 2015
WL 3952777, at *3 (M.D. Pa. June 18, 2015) (noting that dismissal as
frivolous under 28 U.S.C. § 1915(e)(2)(B)(i) has res judicata effect for
future in forma pauperis suits), we have declined to consider application
of the doctrine of res judicata in light of the plaintiff’s petition for a writ
of certiorari pending before the Supreme Court of the United States,
particularly when other grounds for dismissal are so clearly present. See
Bailey v. Ness, 733 F.2d 279, 281-82 (3d Cir. 1984) (noting conflicting
Pennsylvania state and federal case law with respect to the finality of
state court judgments while an appeal is pending).
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against Judges Gembic, Apfelbaum, Saylor, and Rosini, be dismissed as
legaily frivolous and Ifor failure to state a claim upoh which relief can be
granted pursuant to 28 U.S.C. § 1915A(b)(1) 28 U.S.C. § 1915(e)(2)(B)(1)
and 28 U.S.C. § 1915(e)(2)(B)(11)

2. Clazms Agamst County Court Clerks

In addltlon Bres& alleges that since March 2018, unspec1fled
'coun‘ty court cl,erks have .falle_d tQ respond tQ corre‘spondence in which he
has reqﬁeéted c:(.)pie:s of paperé i"elated to tlhv_es_e}CriminaLpTOée‘édiﬁgs; _

Prisbners _.have- a constitutional rig’ht of access to the courts ﬁnd‘er ,
the First a’hd ..Fo‘urte(.enth Amendments. See Lewis v Casey, 518 UV.S. 343,
346 (1996). To méké out an ‘accj:evss to courts cause of action, the pl-a_intiff
must allege. sﬁfficient faéts showing that: (1) he s‘uffered an actual injury;
and (2) there 1S no other remedy 'that ca‘n' compensate for the 1njury.
Monroe v. Beard, 536 F3d 198, 205 (3d Cir. 2008); Oliver v. Fauver, 118
F.3d 175, 177-78 (3d Cir. 1997). Actual injury is the loss of an
- opportunity to pursue a nqnfrivolous or arguable claim. Monroe, 536 F.3d
at 205 (citing Christopher v. Harbury, 536 U.S. 403, 415 (2002)). The
plaintiff must sét forth the underlﬁng claim with such sufficient detail

to demonstrate that it is not frivolous and more than a hopeful possibility.
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B Christopher, 536 U.S. at 416. His complaint must also describe the
| remedy that has been lost. Id.

Hefe, Bfésvsi has fa_iléd to ideﬁtify fhe predicate clalim or the “need
for reliéf otherwise ur_lattainabie.” Id. at 418. He has not alleged any
actual ihjury’reéuiting from the clerks’ failure to suppl.yv hiﬁ_l with any
p'apvers.‘v]é‘or eXémpie, he has -not allegea_ that h_e h'.a's. 'beér'l ,ﬁnable té
perfect or proce‘é'd with anva_ipp‘éél or o,ther. claim .be'caiis‘é the éle"rks héve
faile‘d .tlo resan‘d: tO' his co_rr‘esponde‘hc"e. _Indéed,? ‘I;(I)t‘vvithsxtanding* fhe
-clerk_s"'faii.lur_e tb reépO'nd, Bressi was able to appeai.hjé' felony conviction
| to both‘ the Si;periof Court of Pennsyiyania aﬁd the"Suprefn_e Court of
Pennsleania; With 'fespect té his éarliér convictiOﬁ for the »summ‘ary
o.f'fense df di_sofderly_conduct, thaf conviction was final Ia'n.d thé timevfcv‘)r
'a.ppeal or for fﬂing a pétition for collateral relief had expired long before |
the alleged intransigénCe of the county clerks began in March 2018.

Accordingly, it is recommended that this claim; ~asserted against
unspecified county court clerks, be dismissed for failure to state a claim
upon which relief can be granted, pursuant to.28 U.S.C. § 1915A(b)(1)

and 28 U.S.C. § 1915(e)(2)(B)(11).
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E. Claim Set #6: Prosecuting Attorneys

Bressi has asserted the same claims against the assistant district
attorneys WH"o promsec.uted the felony criminal case égainst him, MiChéél
' Toomey and Michael Seward. Bressi generally alleges prosecutorial
| misconduct by both Toomey and Seward, and he specifiéally alleges that
TOOm'éy “illeg’allfy"’. ar.nen‘deo‘i the vcha‘rg‘é.s ag‘ai‘nSt 'Bfessi to addj a feio’ny
_a'g"_gr.avated» aSsai‘ilt"charge_' despite having pr‘ev’ic‘iuély recused hii‘ns_elf .
~ from ’phe.cvase_due ﬁo .acon.ﬂ'ict -of intereéﬁ. A |

For thevéém‘e reééons stated above Wi_th r’éspe‘ct to the judicial
defendénts, Bre‘ssi" S claims against- thesé‘ two proSecﬁfors are barred by
He}ck’s fav’orablé t»ermiﬁatio"nﬁrule. See 'BrOgan, 302 F. Supp. 3d at. 675 &
n.3; Kokinda, 55’7. F. Supp.'_de at 592-93; cf. Kossler, 564 F.3d at 187-88
& n.4. As such, these claims lack a_hy. arguable basis in law and should
be dismisséd as legally frivolous and for failure to state a claim.
Saunders, 281 Fed. App’x at 85; Ruth, 139 Fed. App’x at 471; Boykin, 464
F. Supp. 2d at 424. |

In the alternative, to the extent Bressi seeks damages from Toomey
or Seward, his claims are barred by absolute proseéutorial immunity. See

Imbler v. Pachtman, 424 U.S. 409, 430 (1976); Walker v. City of
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Philadelphia, 436 Fed. App’x 61, 62 (3d Cir. 201.1) (per curiam); Kulwicki
" v. Dawson, 969 F.2d 1454, 1463-64 (3d Cir. 1992). Under the |
circums’.cances. presénted, Bressi’s déhﬂagés claims are cleérly :b'ased on
an indisputably rﬁeritless legal theor‘y ahd thus should be dismissed as
legally frivolous and for failﬁre to state a claim. See Newtonl V.. C’ity of .
Wilmington, 206 F. Supp. 3d 947, 954 (D. De'l.v 2616) (dismissi'ng_ damages
.claims .against' prosecu“tors as frivolqus); Figueroa v. Clark, 810 F Supp.
613, 615 (E.D. Pa. 1992) (same); CZark v. Zimmemen, 394 F ivSu‘]_op. 11.66,
1175-76 (M.D. Pa. 1975) (samé). | o |
| Accofdingly, it 1is .recommeﬁded that Claim Set #6, a,_gainst
prosesuting attorneys Toomey a.n'd SeWard, be dismissed as legally
frii(olous and for failure to state arclaim upon which relief can be granted,
pufsuant to 28 U;S.C. § 1915A(b)(1), 28 U.S.C. § 1915(e)(2)(B)(i)‘, and 28
U.S.C. § 1915(e)(2)(B)(i).

F. Claim Set #7: Court Reporter
In his seventh set of claims, Bressi alleges that Jill Fry, a court

reporter, falsified the transcript of his jury trial fsr felony aggravated
assault and related offenses.

For the same reasons stated above with respect to the judicial
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defendants, Bressi’s claim against the courf reporter is barred by Heck’s
favorable termination rule. See Brogan, 302_ F Supp. 3d at 675 & n.3; |
 Kokinda, 557 F Supp. 2d at 592—93As such, this claim 'lac!ks v"ariy:
, »arguable basis in law and should be dismis’sed. as legally frivoioiis and for
failure to state a claim. Saunders, 281 Fe_'d. App’x at 85; Ruth, 139 Fed.‘_
App’x at 471; Boykin, 464 F. Supp. 2d at 424. o | |
Moreover, wé vn'ots that' |
parties do “hot have s conStitutishalvvright to a tot‘a'l.ly}
accurate transcript.” An error in a trialtranscript does
not amount to a constitutio_nal_v‘iolatio’n unless the
inaccuracy “adversely affected the outcome of the
criminal proceeding.” |
DeBerry v Younes, '725 Fed. App’x 87, 88.(3'd. Cir_. _2018) (per curidm)
(quoting Tedford v.vHeptYing,- 990 .F.2d 74}5,' 747 (3d Cir. 1993)) ('citatiori
omitted). Since Bressi’s criminal proceedings are still pending before the
Supreme Court of Pennsylvania at this time, he cannot meet that
standard. See id.
Accordingly, it is recommended that Claim Set #7, against court
reporter Fry, be dismissed as legally frivolous and for failure»to state a

' Claim“uponiwhich relief can be granted, pursuant to 28 U.S.C.

§ 1915A(0)(1), 28 U.S.C. §1915(e)@2)([B)G), and 28 US.C.
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§ 1915(e)(2)(B)(iij,
G. Claim Set #9: Snyder County Prison Officials
In his ninth set of claims, Bressi alleges that, since February 2018, -7
the Warden of Snyder County Prison has féiled to ,reépond ‘to
correspondence in which he has réquested copies of documents reziated tb
his intake processi‘ng at the. jail.oh September 30, 201}6. Bressi allege.s
that he. .has.unSucces‘squy’ re_ques‘ted that thé Warden or o'ther Vcdunty
' p‘ris_on s‘taff”_prd'vide him Wlth cvovpies of signQin logs to demonstrate that
Y_foicer Brenhe,n and Offi_crer Purcell of thé Coal Township police
department were the indiﬁzidual_s"whotransportéd him to Snyder Couhty
Prison thét hi.ght, aﬁd é Copy of the results of a drug test .adminis_tered to
Bressi upon intake to,.demonstréte that he was not .on drugs» that day.
Bressi aﬂeges 'thét this iﬁformation is “very, very[] important” to a
éeparate federal civil rights action against Brennen, Purcell, and a third
Coal Township police officer. Based on the allegations of the amended
complaint, this appears to be the case of Bressi v. Brennen, Case No. 4:17-
cv-01742 (M.D. Pa. filed Sept. 26, 2017).
As prAeviously noted, prisoners have a constitutional right of access

to the courts under the First and Fourteenth Amendments. See Lewis,
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518 U.S. at 346 (1996). To maks out an access to courts cause of action,
the plaintiff must _ailege sufficient facts showing that: (1) he suffered an
actual injury; and (2)Athere is no other re‘medy thét can Com’p“—ensate for
the injury. ,Monroe,v536 F.3dét 205; Oliver, 118 F.3d at 177—78. Actual
injury is the loss of an opportumty to pursue a nonfrlvolous or arguable
claim. Monroe 536 F 3d at 205 The p1a1nt1ff must set forth the
| .underlylng claim Wlth such sufflclent detail to demonstrate that it is nqt
frivolous and more _thar_i .-a hopeful possibility; Chr_is‘toph.erj, 536 U.S. at -
416. His somplaint must also d.,es‘cﬁbe the remedy t'haf has been lost. Id. |

Here, Bressi has failed to 'identify t-'hve predica‘te cla1m or the “need
vfor felief other‘w‘ise'unattsinable‘.” Id. at 418. _He has nof allsged any
actual injury resulting from prison officials’ failure to supply him with |
the requested documents. In particular, we note that’he has failed to
allege ahy facts to demonstrate that his claims in the Brennen case are
arguable and not frivolous. The bulk of his claims in that case were
dismissed with prejudice in July 2018. See Bressi v. Brennen, Civil Action
" No. 4:17-cv-01742, 2018 WL 3596861 (M.D. Pa. July 6, 2018), report and
recommendation adopted by 2018 WL 3584687 (M.D. 'Pa. July 26, 2018).

The sole remaining claim, for excessive force, has recently been
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regommended for dismissal with prejudice for fai_hire to state a claim. See
Report and Recommendation (Doc. 73), Bressi v Brennen, Case No. 4:17-
cv-01742 (MD Pa. Aug. 5, 2019). Morebver, the information Bressi
sought from the Warden of Snyder County Prison dées not appear to have
any r’elev‘ancl'e_ Whatsoevé'r to the remaining excessive force claim in the
Brennen.é_ase.

AccOrdingly, it is f‘eéommended that IClaim Set #9,' against the
Warden and'ﬁnspécified 's}tvaff of Snyder County Priéon, be disrflisSed for
failure to étaté a.claim upon.which relief can be grahtéd, pﬁrsﬁant to 2‘8}
U.S.C. § 1915A0)(1) and 28 US.C.§ 1915(e)(2)(1‘3')(11).

H. Claim Sét #10: 'Publ.ic Defenders

In his tenth lset of cléims, Bressi asserts § 1983_-civil rights claims
against a s‘er‘ies of court-appointéd public défendersé—EdWard G‘reco,
Michael Suiders, James Best, Vince Rovito, Rachael Glasoe, and Amy

Stoaks5—who represented him in state court felony criminal proceedings.

5 Bressi was also represented by public defender Peter Kay, whom

he has previously sued in a separate federal civil rights action, Bressi v.
Gembic, Civil Action No. 4:17-cv-01405, 2018 WL 3596859 (M.D. Pa. July
2, 2018) (recommending dismissal of very same claims as frivolous and
for failure to state a claim), report and recommendation adopted by 2018
WL 3584694 (M.D. Pa. July 26, 2018), aff'd per curiam, 752 Fed. App’x
(continued on next page)
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These claims against his own criminal defense counsel are non-
cognizable under 42 U.S.C. § 1983 and thus frivolous. |

The ‘;iin_der color of state law” element of § 1983 excludes from its
reach “merely private conduct, no matter how discriminatory or
Wrongfill.” Blum v. Yaretsky, 457 US 991, 1002 (1982). A county public
defender, the public defender’é office, and the assistant p_i'ibli_c defendérs
employed by it are not state actors for pur‘ioos’e‘s Q_f § 1983 See Polk Cty.
v. Dodson, 454 U.S. 312, 325 -(1981) (“[A] ipublic ciefen;i_er does ncit act
under color of state laW when performing a 1awyer’s traditional functions
as counsel to a deferidaiit 1n a Criiiiingl proce(.e-din'g.’i )";_ Gannawdy v. :Prime
Care Med., Inc., 652 Fed. App’x 91, 95_(?id Cir. 2016) (per.curiam) (county
public défender’s office and its employees); Pelier . Kalinowski, Civil
Action No. 3:16-CV-02095, 2017 WL 2643422, at +3-4 (M.D. Pa. May 15,
2017) (assistant public defender and county public defender’s office),
report and recommendation adopted by 2017 WL 2643260 (M.D. Pa. June
19, 2017).

Under the circumstances presented, these claims are clearly based

113 (3d Cir. Feb. 8, 2019), petition for certiorari filed, No. 18-9489 (U.S.
filed May 21, 2019).
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on an indisputably meritless legal theory and thus should be dismissed
as legally. frivolous and for failure to sfate a claim. See Dorn v. Aguilar,
645 Fed Appx 114, 115 (3d Cir. 2016) (per curlam) (d1sm1ss1ng appeal
_concernlng § 1983 clalms against pubhc defender as fI‘lVOlOUS) Cardone
L. Ryan 215 Fed. App x 153, 154 (3d C1r 2007) (per curlam) (same)
Wmters v. Devecka 130 Fed Appx 612, 613 (3d C1r 2005) (per curiam)
(same)v; Newton, 206 F Suppv. 3d at 954-55 (dlSmISSIHg § 1983 cla_lms
j agarnst public de‘fender‘v a‘s-frivolo’uS). |
Accordlngly, 1t 1s recommended that Claim Set #10, agalnst public
defenders Greco, Sulders Best Rovito, Glasoe and Stoak be d1sm1ssed
as legally frlveleus and for failure to state a c’lelm upon which relief can
e granted, pursuant .t-o‘ 28 U.S.C. § 1915A(b)(1)‘, 928 U.S.C.
§ 1915@B)0), and 28 US.C. § 19156)@B).
I. Claim Sets #11, #12, #13, and #14: Prosecution Witnesses
In his eleventh, twelfth, thirteenth, and fourteenth sets of claims,
Bress,i seeks to hold varieus private individuals liable for vielation of his
constitutional rights under 42 U.S.C. § 1983. He claims that each of ten
witnesses falsely reported him to police or falsely testified in court. He

claims that all of them participated in a conspiracy with Coal Township
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poli'ee, prosecutors, and Judge Gembic to fabricate the criminal case
agalnst him.

In Claim Set #11 Bressi alleges that Klmberly Rlckert mother of
~ his three children, physmally attacked him on several occ‘asllvons since
March 201 1? and that she or her _famﬂy me"r‘hbers]routi'nely call poli'ee to
| ‘sub‘lrflit false reports v.o"f Wrong’doi.ng by Bress_i.: In addiﬁoh, B‘reési 'alieges
t'h'at. Rickert _provia‘ed 'fa'lls.e’ cqﬁ_rt_ testimony duﬁﬁg ”felon"y criminal
'proceedlngs against hlmv

In Clalm Set #12, Bre351 alleges that, in August 2016, Cathy
Dﬁzmk, _Mlchael Fanta‘g‘r’osse, an'd J enmfer Fantagrosse called the police
and falseiy reporte'd that B'ressi. had aseaulted Rickert, desf)ite not
hav‘ing eeen_the incident personally. (Bressi claims that.it'was' Rickert
who assaulted him.) Bressi alleges that he received a ¢itation in the mail
about a week later. In addition, Bressi alleges that Duzick and the
Fantagrosses providedv false couff testiﬁony about the incident at a
preliminary hearing before Judge Gembic. |

In Claim Set #13, Bressi alleges that, in Augusﬁ 2015, his neighbor,
Jeffery Leach, started a Verbal‘ argument with Bressi and destroyed

items of Bressi’s personalAproperty. Bressi alleges that Leach’s mother,
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Ginger Stienheart, called the police and falsely reported that Bressi had
startéd a fight with her son. Br_essi alleges that he feceive.d two citations
in the_ maﬂ about a week later. In additi“on,“Bres'si. alleges that Giﬁg_ér
Stiénheart and her husband, Richard Stienheart, provided false court
testimony va'_bOut' the  incident in suminary proceedings before Judge
| Gembic. |

In Claim Set #14, Bresv,s.i alleges that Denise Carnuccio, Jeffery
ang, and Tyler Mummy all provided false court testimoﬁy fegarding.t'}-ie .
circumstiariqe.s leading up to hi-s_ar}r}est on September 30, 2016 All ‘t.'hvreve'
tev'svtified.as éyeWitﬁessés vto_; an_incider’it 1n which they described Bféési as |
héving rammed his c.ar nto Rickert’s; Bressi cla_im's that 1t was Rickért ‘
who ramrﬁed her car intovhis rep}eatedl_y, and that these thfee witnesses
all fabricated their accounts. |

As we have previously noted, the “undér color of state law” element
of § 1983 excludes from its reach “merely private conduct, no matter how
discriminatory or wrongful.” .Blu_m, 457_ U.S. at 1002.. “[M]erely
complaining to the police does not convert a private party into a state
actor for purposes of liability under § 1983,” nor does-offering witness

testimony. Rozell v. Hanjaras, Civil Action No. 3:11-CV-914, 2014 WL
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'198806, at *7 (M.D. Pa. Jan. 15, 2014). Moi"eoyer, to the extent that
Bressi’s claims are b,ased. on their testimony in court, these defendants-
are .entiﬂed to absolute immunity as court witnesses. See Briscoe v.
LaHue, 460 U.S. 325, 34546 (1983); DeBerry, 725 Fed._ App'x at 88,
Blfessi att'erhfpts;to plead- around this de‘fec;tl by aile.giﬁg geﬁéfally
that Ieac'h'_rof these Witnessé_s’- consﬁired with pOliICe,_.pro's:ecutors, and
judges to fabri’cété_ ’.ch'e} various criminal charges against Breési. T_hése éie
ﬁof w'ell-pleaded allegations :of fac’-c. but, féthe_r; u‘ﬁsﬁpp‘ortéd conclusibns |
of law. See Loftus v. Se. Pa. Tranép. Auth., 843 F. Supp. 981, 986h.‘8 (E.D.
Pa. 1994) (“A geﬁeral allegation of cons_pirac& Withdut a Statemenf of the.
facts is an. alle_gétion of a legal conclusion.. and insufficiiént itself to
constitute a cause of action.”)’(quoting Blabk & Yatle‘s, Inc. v. Makhogany
Ass’n, Inc.; 129 F.2d 227, 2Si (3d Cir. 1941)){ To properly plead a

143

congpiracy, a plaintiff must present “enough factual matter (taken as
true) to suggest that an agreement was made,’ in other words, ‘plausible
grounds to infer an agréement.”’ Great W. Mining & Mineral Co. v. Fox
Rothschild LLP, 615 F.3d 159, 178 (3d Cir. 2010) (quoting Twombly, 550
U.S. at 556); Rittenhouse Entm’t, Inc. v. City of Wilkes-Barre, 861 F. Supp.

2d 470, 481 (M.D. Pa. 2012). Specifically, the plaintiff “must set forth
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allegations that address the period of the éonspiracy, the object of the
conspiracy, and the certain actiQns of the alleged conspirators taken to
achieve that puipose.” Fox Ro‘_t'hschild, 615 F.3d at 1’7'9-; Rivt'te'nihouse,
F. Supp. 2d at 482. The bald assertion here that the Vaifisus private -
defendants acted 1n concert Wit}i state aci:Ors is a 1egai ..co_nclusion not
'entitied ts the assumption of »truth, and therefore must 'bs.»disregairded _ih_
the dbserice of .W'e_ll-pl_éad_ed factual al_legati_ohs to plausibly support 1i'ha':t
'coiicl.usioln.. See_Fox'ROihschild, 615 F.3d at .-1'-’7"8‘; Rvi;ttenhic‘)use,. _861_ F.
| Suppv. 2d th 482. | . | | | o |
,. Accsrdingly, i_t-i's recoinmended-that Claim Sets #11, #12, #13, aiid
'#14, against priifate individuals Rickert, Duzick, Michae‘l Fantagrpsse,
Jénnifeir Fani:agr()sse', ‘Richa_rd -Stienhe_art, GingefStienhé_art, Jef'fery'
Léach, Denise Carnuccio, Jeffery Long, and Tyler Mummy, bé dismissed
for failure to state a claim upon which relief can be granted, pursuant to

28 U.S.C. § 1915A(b)(1) and 28 U.S.C. § 1915(c)(2)(B)Gi).

dJ. Claim‘Set #15: Unwelcome Correspondence

In his fifteenth set of claims, Bressi allegés that, between July 2017
and J anuary 2018, a former girlfriend, Kimberly Seddon, and her

daughter, Chasity Seddon, wrote multiple “harassing and threatenirig”
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letters and postcards to Bressi while was incarcerated. Once again, the |
plaintiff seeks recovery from private individuals beyond the reach of
§1'983. See 'Blum, 457 US at 1002. Moréove’r, it is clear frOm'thev
allegations of his cémp‘laiht that he has suffered nb cogniZable harm as a
result }of this corrl('espondence. Therefore, We_,j-fi_nd this clai.m fo' be b(;th
legally and factually f-riﬁfolou's..' See Neitzke v. Williams, 490 U.S. 819, 325
(1989); Thomas, 371 F. Supp. 2d at 639; see also Deutsch, 67 F.3d at 1089
(holding,‘that a court may_;di.smi’s_s an in forma pa_ubéris‘ claim as frivolous
“f 1t de_te}rmin'e‘sv that the claim Iis"of 'liftle ‘or no- AWéig‘ht, value, or
importénce; no'f W_ofthy of seﬁoﬁs vconsiderat'i(-)n, or trivi'al;’) . |

Acc\ord.in_gly, 1t'is r’eCOmmended 'thaﬁ Claim Sef #15, égéinst private
individuals Kimberly Seddon and Chasityv Seddon, be dismisse‘d as
legally and factually frivolous, pursuant to 28 U.S.C. § 1915A(b‘)(1) and.
28 U.S.C. § 1915(e)(2)(B)G). |

K. Claim Set #16: Northumberland County Prison Officials

In his sixteenth set of claims, Bressi allegeé that three

Northumberland County Prison officials—Warden Bruce Xovach,

Deputy Warden James Smink, and Counselor Samuel Kranzel—failed to

respond appropriately to his grievances and failed to protect him from
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the “harassing and threatening” correspondence he received from
| Kimberly and Chasity Seddon. Bressi further alleges that Smink failed
to responci appropriately to his complaints or”to_ remedy mafters When he
complained that two non-party corrections officers, CO Ashton and CO
Ruck, retaliated against him for requesting,an inmate grievance form by
having him fired frvovm his 1 p’ris'on laundiy job énd,,lat_e'r, remoVing
p_ers'onal pr0perty from Bresei’s cell. Bressi' aleo. alleges 'tha‘c Smink_
himself retaiia_fed against 'Breesi for peetering him  with informél
requests for reinstater‘nenf to hisbleu'ndry job by “_iolaying“ gamee”"with
Bressi’s phone list. -
1. Failure to Respoh_d Favorably to Grievances

Bressi alleges that ,ell three jail officials—KOvach, Smink, and
Kranzel—failed to approior‘iately respond to hivs grienances and informal
complaints (both written and oral). When Bressi complained to each of
these three officials that he continued to receive harassing and
threatening correspondence from the Seddons, each responded in the
same fashion, laughing at Bressi and failing to take any action to protect
him from the allegedly harassing and threatening correspondence. When

Bressi complained to Smink about the allegedly retaliatory conduct by
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CO Ashton and CO Ruck, Smink allegedly laughed and said there was
nothiug he could do.

It is well settled that A“[t]he failure of a prisen' ofﬁcial to act
favorably on an inmate’s grievance is not itselfa constitutional violation.”
Lewzs L. Wetzel 153 F. Supp 3d 678, 696 (M.D. Pa. 2015) see also id.
~ (noting that an 1nmate has “no inherent constltutlonal rl'ght to an
effective prison grievence p]'ro.cedure”’).

Accordingly, it is recom}néndéd that Bressi’s claims that defendants
'.K.ov'ach, Smink, and Kranzel failed td re"spond ap‘propriately to his
grievances or complamts be dlemlssed for failure to state a clalm upon
Wthh rehef can be granted pursuant to 28 U.S.C. § 1915A()(1), 28
_ USC § 1915(e)(2)(B)(11), an'd‘ 42 US.C.§ 199’7e(c)(1).
| 2. Failure to Protect Claim

Bressifs claims against these three defendants with respect to the
~ Seddon correspondence may also be construed as a failure-to-protect
claim. See generally Mala v. Crown Bay Marina, Inc., 704 F.Sd 239, 244—
46 (3d Cir. 2013) (discussing a court’s obligation to liberally construe pro
se pleadings and other submissions, particularly when dealing with

imprisoned pro se litigants).
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To establish a.failure to protect claim, an inmate must demonstrate
thatvz (1) he is “incarcerated under conditiohs posing a substantiél risk of -_
serious harm;” and (2) the prisdn bfficial acted with “deliberate
indifference”} to his health and safety. Farmer v. ‘Br_ennaﬁ; 511 U.S. 825,
834 (1994);‘see also Ostr@nder . Hom, 145 F. Su;p._p-.'Zd 614, 62'OVI(M-.D.- |
Pa. 2001) (“[P]ris'qn offici.éls may only be 1i'abl1e’for faiﬁng “tov protect an. |
Inmate if th_é plairitiff éhows some per\‘zasive';risk of serious harm, and
that pﬁso_n of'ficiials"(:iiélpla‘yé}d delibetate.indifféféﬁ‘ce tp the da_ng.er."’). -
| ‘Here, it 1s clear f_].romv the allegations df 1v:’hve comﬁlaint t'hat‘ the
plaintiff did .not'_suffer any cognizable harm'whatsoeﬁer as a result of the
unwelcome correspondence'frdm Kimberly aﬁd_Chasity Seddon—much
less any serious harm—nor did this corrés‘p’éridence at any time present
axmmvaﬁveorsﬁbﬁanﬁalﬁskofsudlhamn. 

- Accordingly, it is recommended that Bressi’s claims that deféndants g
Kovach, Smink, and Kranzel failed to protect him from this unwelcome
correspondence be dismissed for failure to state a claim upon Wh.iCh relief
can be granted, pursuant to 28 U.S.C. §1915A(b)(1), 28 ‘U.S.C.

§ 1915(e)(2)(B)(i), and 42 U.S.C. § 1997e(c)(1).
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3. Retaliation Claims

Bressi has asserted First Amendment retaliation claims against
these thre_é defendants. as Weil. Bressi alleges .'t'hat,' one weekend in
November 2017, non-parties Ashton and Ruck destroyed some of his
‘per:sonal property in a cell search. He alle‘g‘ve's'th‘atv when he reqﬁeSted a
| griéva’nce, the officefs told _hirh he would be fired from 'his prison laundry
job for doing so. Bressi alleges tha’; he- ,.bersoﬁally iﬁfOrmed Dejﬁuty |
Wardén,Smink on the -foll(.).v?ivxig‘M(..)nday, but Sinink- laughé‘d an'd'to_ld
him there was nothing hé’céuld_ do. Bressi alleges thét, in J a.nuary 2018,
_Ashton- and Ruck r'etaliatéd further by removing multiple items of
personal property from his cell while he was outside. Bressi also alleges
that Smink “play[ed] games” with Bressi’s phone list in Dec_émber’ 2017
and January 2018, removing numbers from the phone list without
" Bressi’s permission, purportedly in retaliation for Bressi’s repeated
informal reqﬁesﬁs for reinstatement -to his laundry job‘.
" To prevail on a retaliation claim, a prisoner must establish the
following elemvents: (1) constitutionally protected conduct; (2) an adverse
action by prison officials that is sufficient to deter a person of ordinary

firmness from exercising his constitutional rights; and (3) a causal link
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between the exer_cis_e of his constitutional rights and the adverse action
taken against him. Mitchell v. Horn, 318 F.3d 523, 530 (3d Cir. 2003)

(int'erhal quotation'marks and brackets omitted). Courts must diligently

enforce thesev requivrements le'st pubiic officials be deterredl from
legitimate decisions for fear of litigation’ Lauren W. ex rel. Jean W. v
DeFlammLs 480 F. 3d 259 267 (3d Clr 2007) Th1s d111gent enforcement
‘does not create a helghtened pleadmg standard but merely recogmzes R
that courts‘. “should 'app'r_'o_ach prlseﬁer _cla1ms of refahatmﬁ with -
skepticism vand particular ..c‘afe due ; ﬁo the near inevita'bilvi‘}ty that
prisoners Wﬂl t_ake ‘e}.(eept;ien With the decisilons}o_f p‘ri‘so'n officfiels .'and_the |
ease with which claims of retaliafi_on may be fabricated.” .Alexaﬁder v.
Forr, Civil Action No. 3:6V-04-0370, 2006 WL 2796412, ét *22 (M.D. Pa.
Sepf. 27, 2006) (internal quotation marks omitte.d), aff'd ber curi.dm; 297
Fed Appx 102 (3d Cir. 2008).

With respect to the first element, it is beyond dispute that “[t]he
filing of grievances 1is protected under the First Amendment.” .Kelly v.
York C’ounty Prison, 340 Fed. App’x 59, 61 (3d Cir. 2009) (per curiam).
Under some circumstances, informal or oral grievances may also be

protected by the First Amendment. See Mack v. Warden Loretto FCI , 839
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F.3d 286, 298 (3d Cir, 2016).
| “With respect to the second element, the termination of prison
employment constitutes adverse aéfio_n sufficient to deter thé exercise éf
~ First Amendmeﬁt rights,‘ satisfying the second element of a retaliation
claim at this stagé of the-litiga'tion.” Wisniewski v.‘FL"sher, 857 F.3d 152,
157 (3d Cir. 2011.73; see dlso‘ Mack, 839_ F.'Sd at 297. Th.e >1(.)ss of an inmate’s
property 1s also a -S-u.fficie‘ntl adverse action. Seé Mih’cy v.. Ch'mielséwski,
~5'0.8 Fed. App:’x _.'99, 104 (3d Cif. 201}3). (per ?éuriam).- |
" The_ allég‘ed “plaﬁ‘ng '[‘(ﬁ] gémes’; With Bressi.’svphéne‘ list, l.however,
does vno_t constitute an adVer’se_ action suffi-cient to., deter. an_inmaﬁe of
ordinary firmness frdm exercising his C'onétitu£ibnal-rights. The ‘qué'stion
before us is Whether; based on the allegations of the compiaint, the
alleged conduct 'Would. deter a person of ordihary firmness from engaging
in protected conduct. “Normally petty slights, nﬁnor annoyances, and
simplelléck of good manners will not créate such deterrence.” Burlington
N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68—69 (2006); cf. ’Irby v. Cain,
Civil Action No. 13-0327-SDD-RLB, 2014 WL 1028675, at *7 (M.D. La.
Mar. 17, 2014) (cancellation of a family visit); Sowemimo v. Bader, Civil

No. 08-cv-664-WDS, 2009 WL 330024, at *5 (S.D. Ill. Feb. 10, 2009)
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(failure to respond to grievances and other Wriften requests) (citing

Burlington N.); Reeves v. Je_ﬁsen, No. 5:04-0\7-194_, 2007 WL 1464260, at

*4 (W.D. Mich. May 17, 2007) (unrealized threat to depriVe inmate of his

medicatipns) (citing Burlington. N.). “Incérceration means that a

 prisoner’s life is controlled by prison officials dovﬁi to. the. smaliést detail.
Minor changes i'n‘a prisoner’s life lécking a ’mvat}efiél_ adverse [e]ffect are

just part .Q.f th‘é.u'npleasantness of prison life and ought not vsuppvovrt a

retaiiatib‘n élaim;” Sowemimo, 2009WL 330_02_4, at *5 F_ully creditihg‘ the
plaintiff’s factual averments, the alleg.ed.éo.ndﬁct with rve.,speé'tv to Bréssi’s

phone list had nothing more than trivial or inconsequential effect. See id.

Based oh fhis, Bressi has failed to p1ausib1y state a ret_aliat}i(»)nv claim with

rel'spect to changes made to his phone list. |

| With respect to the third element, we f_ind. th.at the plaintiff has

alleged sufficient facts to allow the Court to draw the reasonable

inference thatrhis protected conduct was the motivating factor for the

remainder of the alleged retaliatory conduct. The Third Circuit has

indicated that a plaintiff’s burden regarding element three is very low at
the pleading stage. See Mitchell v. Horn, 318 F.3d 523, 530 (3d Cir. 2003)

(stating that “the word “retaliation’ in [the plaintiff's] complaint
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sufficiently implies a causal link between his complaints and fhe
- misconduct charges against him”); see also Mack v Yost, 427 Fed. App’x
70, 73 (3d Cir. 2011) (.pve'r cﬁriam) "(hoting that a plaihtiff’ S "‘bui"d‘én at the
pleading stage is merely to state a prima facie.case by alleging that his
'protected-conduct. was a ‘sﬁbstanfial' or moti\;ating féct‘or’ for [the,adverse
action]”); Bendy v. Ocean Cty. Jail, 341 Fed. Apio’x‘ 799, 802 (3d Cir. 2009)
(“To state a claim for ret_éliatory tr’eat:m.ent,' a c‘onﬁ)laint need 'ojrvilly allége
a‘_éh‘ronology of Aev"entvs fro'm Whic_h r‘evtal'liati.onmay be inf'e'rred..-”) (internal
q;iotation marks omitted)-. Héré, -Bressi.has plauéibly pléaded a céusal
link betWeen. his reqUesf for a grievance form and the 'subséqﬁent loss of
" his prison job énd personal propérty:__ He .a.llegés that non-party correction
officers As:hton_ and Ruck expressly td_ld him' that he} Would lose his job for
requesting a grievancé fdrm, and in. the contefit bf the facts alleged, it ié
reasonable to infer .that their alleged subsequent‘ removal of personal
property from Bressi’s cell is also causally linked to his protected conduct._
Bressi has not, however, plausibly alleged any personal
involvement by defendants Kovach, Smink, or Kranzel in any of the
allegedly retaliatory conduct that rémains. It is well established that

“[clivil rights claims cannot be premised on a theory of respondeat
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superior. Rather, each named defendant must be shown, via the
complaint’s allegations, to have been personally involved in the events or
occurrences which underlie the claim.” Millbrook v. United Statéé, 8 F.
Supp. 3d 601, 613 (M.D. Pa. 2014) (citation omitted). As previously
explained by the Third Circuit:
A defendant 1n a civil rights action must have personal
involvement in the alleged wrongs .... [P] ersonal
involvement can be shown through allegations of
personal " direction or of actual knowledge and
acquiescence. Allegations of participation or actual
knowledge and acquiescence, however, must be made
with appropriate particularity.
Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988). Although a
supervisor cannot encourage constitutional violations, a supervisor has
“no affirmative duty to train, supervisé or discipline so as to prevent such
conduct.” Chinchello v. Fenton, 805 F.2d 126, 133 (3d Cir. 1986).
The complaint fails to allege any personal involvement whatsoever

by Warden Kovach or Counselor Kranzel with respect to Bressi’s

retaliation claims.6 With respect to Deputy Warden Smink, it is well-

6 The complaint alleges that Bressi informally complained to both
Kovach and Kranzel multiple times regarding the unwelcome
correspondence from the Seddons, but there is no allegation that he
complained to them about the alleged retaliation.
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settled that if a prison official’s only involvement is investigating or
ruling on an-inmate’s grievance after the incident giving rise to the
grievance has occurred, there is no personal involvement on the .part Qf' »
that official. See Rode, 845 F.2d at 1208; see also Brooks v. Beard, 167
Fed. App’x 923, 925 (Sd Cir. 2006)..(per curia.m)‘ (characterizing.such a
claim asjlegall.y: frivolous)v.. “[T]he mere fact that an o'fficiall vr}ecei‘Ve,s and
rév_ieWs a letter or grievance appeal 1s i‘n.sufficiént to éstabllvish'persoﬁal
: invoivement (.e., f_ailﬁré to respdnd dr react does not establish th_at the
official endOrs'ed,Qr acq_ﬁiesced in thé conduct at issue).” Hennis:v. Varﬂer, v
Civil Action No. 12-646, 2014 WL 1317556, at *9 (W.D. Pa. Mar. 31,
2014); see also Moore v. Maﬁn, Civil No. 3:CV-13-2771, 2015 WL 3755045,
at *4 (M.D. Pa. June 16, 2015) (‘T]he mere fact that Defendant Wetzel
may have learnedv about Plaintiffs claims through a. piece of
correspondence . . . is not enough to impute liability to Wetzel. . .. [Aln.
alleg“ation that an official ignored correspondence from an inmate . . . is
insufficient to impose liability on the supervisory official.”); Adderly v.
Eidem, Civil No. 3:CV-11-0694, 2014 WL 643639, at *6 (M.D. Pa. Feb. 19,
2014) (“Simply alleging that an official failed to respond to a letter or

request Plaintiff may have sent raising complaints is not enough to
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demonstrate they had the requisite personal‘involvement.”). The fact
that BreSsi spoke directly to Smink about his complaints as well is
Iikéwié_e insufficient to establish personal involvement. See Rosales v.
Kikendall, 677 F. Supp. 2d 643, 650 (W.D.N.Y.2010).
| Accordiﬁgly, it 1is reComfnénded 'that'Bre.s'si’s retali'ationv claims
againét defehdants Ko’vach 'Smink and Kranzel be 'dismisséd as legally
fr1volous and for fallure tt> state a clalm.upon Wthh relief caﬁ be granted
pursuant to 28 US C §1915A(b)(1) 28 US C. §1915(e)(2)(B)(1) 28
U.S. C § 1915(e)(2)(B)(11) and 42 U.S.C. 3§ 1997e(c)(1)
L. Supplemve_'ntal State Law Clalms
Bressi appearsv.t_o assert var'i()us rela‘ted State-law tott claims as
well. But where a. diétriét .COUI.'t has dismissed all claims otf_er which it
hadoriginai jurisdiction, the Court may decline to exercise Supplemental
jurisdiction over state law claims. 2’8 U.S.C. § 1367(c)(3). Whether the
Court will exercise supplemental jurisdiction is within its discretion.
Kach v. Hose, 589 F.3d 626, 650 (3d Cir. 2009). That decision should be
based on “the values of .judicial economy, convenience, fairness, and
comity.” Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988).

Ordinarily, when all federal law claims have been dismissed and only
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-state-law claims remain, the balance of these factors indicates that these
‘remaining claims properly belong in state court. Cohill, 484 U.S. at 350.
Finding nothing in the record to distinguish this case from the ordinary

one, the balance of factors in this'case “point[s] toward declining to

exercise jurisdiétion over the remaining state law claims.” See Cohill, 484
U.S. at 350 n.7. Therefore it 1s recommended 'that B're‘ssi’s state-law
clalms be dlsmlssed Wlthout pre]udlce pursuant to 28 U. S C. § 1367(0)(3)

M. Leave to Amend

The Thlrd Clrcmt has 1nstructed that 1f a ctvﬂ rlghts complalnt 1s |
Vu1nerabl_e-to dlsrﬁlssal for failure to state a c_lalm, the dl‘St_I‘lCt court must .
permit a c‘urative -amendmeht, tmless an amendmént Wotﬂd be
i_nequitab’le or futile. Grayson v. Mayview State Hosp., 293 F.3d 103, 108
(3d Cir. 2002). Baséd on the allegations of thé complaint, it ié clear that
amendmént would be futile with respect to almost all of Bressi’s claims,
many of which we find to be legally or factually frivolous. It 1s not so clear,
hoWever, that amendment would be futile With respect the plaintiff’s
retaliation claims, nor is there any basis to believe that amendment on
this count would be inequitable. It 1s therefore recommended that Bressi

be granted leave to file a second amended complaint, limited to his
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 retaliation claims only, within a specified time period following dismissal
of his amended complaint.
III. PLRA “THREE STRIKES” WARNING
The plaintiff is hereby notified that a prisoner may not bring a civil
‘action or appeal a civil judgment under 28 U.S.C. § 1915,
if the prisoner has, on 3 or more prior occasions, while
incarcerated oy detained in any facility, brought an
action or appeal in a court of the United States that was
- dismissed on the grounds that it is frivolous, malicious,
or fails to state a claim upon which relief may be
granted, unless the prisoner is under imminent danger
of serious physical injury.
28 U.S.C. § 1915(g).

If this recommended disposition is adopted by the presiding United
States District Judge, and the plaintiff fails to file a second amended
complaint, the dismissal of this action as frivolous and for failure to state
a claim pursuant to 28 U.S.C. § 1915(e)(2)(B)(1), § 1915(e)(2)(B)(ii), and
§ 1915A(b)(1) and 42 U.S.C. § 1997e(c)(1) will constitute a “strike” under
28 U.S.C. § 1915(g), and the accumulation of additional strikes may bar
the plaintiff from proceeding in forma pauperis in later cases absent a

showing of imminent danger. See generally Byrd v. Shannon,715 F.3d

117, 126 (3d Cir. 2013) (articulating Third Circuit standard for
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application of § 1915(g) “three strikes” rule).
IV. RECOMMENDATION | |

For the foregoing reasons, it 1s recommended that:

1. | All claims against defendants Tracy McCloud, Brittany Duok,
unspecified county court clerks; the Warden of. SnydeI;_ County PrisOn_, |
_unspec_iﬁed staff of Snyder County Prison, Kimb‘e'ﬂy_ Ricke"]'.ft,'Cathy
Dﬁzick, Mic'hoel. Féntégfdsse, Jonnifer. Fanﬁag“roSSe? Jeffery .Leaoh‘,
~ Ginger Sti,enh'eart,_ }Richardvv Svtie'nhvoa.rt, Denise (.Z‘anuo'oio,_'Jé‘ffery Long,
and Tyl‘e].;' Mummy be D‘IS"MIS“'SED. for failufe to sta.tle- a claim upon
which relief c'an be ‘granted, pursuant to} 28 U.S.C. § 19_15A(b)(1) and 28
U.S.C. § 1915(e)(2)(B)(i); | |

2. AH_ claims _again_st' defendants Ronald McClay, Matthew
Narcavége, . Dan Shoop,' Jill Henrich, | Hon. John Ger‘nbio‘ III,. Hoo.
Benjamin Apfelbaom, Hon. Charles Saylor, Hon. Paige Rooini, Michael
Toomey, Michael Seward, Jill Fry, Edward Greco, Michae! Suiders,
James Best, Vince Rovito, Rachael Glasoe, and Amy Stoak‘ be
DISMISSED as legally frivolous or for failure to state a claim upon
which relief can be granted, pursuant to 28 U.S.C. § 1915A(b)(1), 28

U.S.C. § 1915(e)(2)(B)(), and 28 U.S.C. § 1915(e)(2)(B)(i):;
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3. .All claims against defendants Terry Kechem, Patrolman
‘Adams, Christopher Lapotsky, Kimberly Seddon, and Chasity Seddon be
DISMISSED asvnlega.'ll'y and factually fri?olbus?_ pﬁrsuarit '.t'o 28 U.S.C.
§ 1915A(b)(1) and 28 U.S.C. § 1915(e)(2)(B)_(i); | .

.' 4, All 'claimsv, agéinst'defendants .B.r'uce Kovach,. James 'Smink,-
and Sam‘uél _Kranzel b.e_.DISM'_:'.I‘.SSED' as» le'galiy frivolous or for féilure to
- state a claim upon which relief éan be granted, pursuant to 28 U.S.C.
§ 19’1_5A.(b)v.(17), 28 USC§ 1v9];5(e)'('2)(B)A(i_)_, 28 U.S.C. Vv§‘-191.5(e)(2)(B)’(ii)-,
and42US.C.§ 1997e@(1); | |

5. _‘ Y.The. ﬁléihtiff’ s stat.e-liaﬁv tort | ciaim's be DISMISSED
WITHOUT PREJUDICE 'pursuéﬁt to 28 U.S.C. § 1'8:67(0)(3(); | |

6. '_ Th_e’_plainti_ff be g-r_anted'.leave to _ﬁlg a second amended
complaint, limited té hié retaliation claims only, within a specified p'.eriod
of time following dismissal of the amended complaint; |

7. The Clerk be directed to CLOSE this case if an amended

complaint is not timely filed; and
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8. This matter be remanded to the undersigned for further

proceedings, if any.

Dated: August 9, 2019  s/Joseph F._S'apofﬂ_i_t:o, IJ'r.v
' JOSEPH F. SAPORITO, JR.
- United States Magistrate Judge
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA .

AARON J. BRESSI, #M (9898,
Plaintiff, CIVIL ACTION NO. 4:18-cv-01345
V. (BRANN, J.)

. (SAPORITO, M.J.)
TRACY MCCLOUD, et al.,

Defendants.
NOTICE
NOTICE IS HEREBY GI‘VEN that the undérsigned has entered the
foregoing Réport and Recommendation dated August 9, 2019. Any party
may obtain a review of the Report and Recommendation pursuant to
Local Rule 72.3, Which provides:

~ Any party may object to a magistrate judge’s proposed
findings, recommendations or report addressing a
motion or matter described in 28 U.S.C. § 636(b)(1)(B)
or making a recommendation for the disposition of a
prisoner case or a habeas corpus petition within
fourteen (14) days after being served with a copy thereof.
Such party shall file with the clerk of court, and serve
on the magistrate judge and all parties, written
objections which shall specifically identify the portions
of the proposed findings, recommendations or report to
which objection i1s made and the basis for such
objections. The briefing requirements set forth in Local
Rule 72.2 shall apply. A judge shall make a de novo
determination of those portions of the report or specified
proposed findings or recommendations to which



objection is made and may accept, reject, or modify, in
whole or in part, the findings or recommendations made
by the magistrate judge. The judge, however, need
conduct a new hearing only in his or her discretion or
where required by law, and may consider the record
developed before the magistrate judge, making his or
her own determination on the basis of that record. The
judge may also receive further evidence, recall witnesses
or recommit the matter to the magistrate judge with
Instructions.

Failure to file timely objections to the foregoing Report and

Recommendation may constitute a waiver of any appellate rights.

Dated: August 9, 2019 s/Joseph F. Saporito, Jr.
JOSEPH F. SAPORITO, JR.
United States Magistrate Judge







UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-3894

AARON J. BRESSI,
' Appellant

V.

TRACY MCCLOUD, ET AL-

(M.D. Pa. Civ. No. 4-18-cv-01345)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, and PHIPPS, Circuit Judges ‘

The petition for rehearing filed by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the

other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the



circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ Peter J. Phipps
Circuit Judge

Date: March 26, 2021
SLC/cc: Aaron J. Bressi
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA

AARON J. BRESSI, #M(C9898,

Plaintiff, CIVIL ACTION NO. 4:18-cv-01345
V. (BRANN, J.)
: (SAPORITO, M.J.)
TRACY MCCLOUD, et al., F.’LED
WILKES Bagg
Defendants. AUs g5 2t E

PE,
ORDER R\Dlg%k
. E UTYCLERK -

This matter comes before the Court on the pro se plaintiff's letter-
motion for leave to file an amended complaint in this matter. (Doc. 15.)
See generally Mala v. Crown Bay Marina, Inc., 704 F.3d 239, 244-46 (3d |
Cir. 2013) (discussing a court’s obligation to hberally construe pro se
pleadings and other submissions, particularly when dealing with
imprisoned pro se litigants). He has attached a complete copy of his
proposed amended complaint to the letter-motion. (Doc. 15-1; Doc. 15-2;
Doc. 15-3; Doc. 15-4.)
Rule 15(a) of the Federal Rules of Civil Procedure allows a party to
amend a pleading once as a matter of course (i.e., without leave of court)
within 21 days after serving it, or within 21 days after service of a

responsive pleading or motion under Rule 12(b), (3), or (f). See Fed. R.



Civ. P. 15(a)(1). The plaintiff has not previously filed an amended
complaint. The defendants have not filed an answer to the complaint, nor
a motion under Rule 12(b), (e), or (f).

Accordingly, IT IS HEREBY ORDERED THAT:

1.  The plaintiff’s letter-motion for leave to amehd (Doc. 15) is
DENIED as MOOT;

2. The Clerk shall DOCKET the proposed amended complaint
(Doc. 15-1; Doc. 15-2; Doec. 15-3; i)oc. 15-4) as the plaintiff’s amended
complaint, filed by the plaintiff as a matter of course under Fed. R. Civ.
P. 15(a)(1); and

3.  The Clerk shall ADD Kimberly Seddon, Chasity Seddon,
Warden Bruce Kovach, Deputy Warden James Smink,Aand Counselor

Samuel Kranzel as party-defendants to this action.

Dated: August _~3 2019 45)—‘/( Fvllﬁvv‘éf
| OSEPHF. S ITO, J¥.
United States Magistrate Judge
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