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APPLICATION FOR
SEARCH WARRANT

AND AUTHORIZATION

commonwealth of Pennsylvania
1

iCOUNTY OF LEBANON
Ltoiwwi.

Docket Number
[issuing Authontyj.

Det. Mong, Sgt Hopkins

J

Police Incident
______________..............Number SWS13 .......

Lebanon County Drug Task Force 717-228-447.1 .
icuiiryNAME . aSBScY^"""' ‘""'’""iiiJj'

»>iawaMilSiattaW*^ ...... 1iijilTMartTiflLli H..
■OENTtPY ITEMS TO BE SCAPCHEO FOff AMO SEIZES j&t <« sprite as OOiteifM K
Pa Act 64 Controlled Substances: Drug Paraphernalia. Drug Proceeds; Electronic Media; Refer to Aftachement

Me
Warrant Control 
 Number: SW513

;
! ;

May 13, 2015 I
QATfOPAmJCAlIMmm

i r t

i i

r \

.j-.... |[‘T*fht<r •‘a'l/'hTxTrinr *fi'<ii ivn'tehi'n^' • < 'c. ”TViliH1'ih'iaWlg'iJ ît>aiMiVklrtii*it'7ii
SKCtneOESCRIOTIOMaf PftEU<SESANaOS.PCKS0N.tOBE.$EM>CHini!&>M>4/<i|*la M'Vie- Vena*. SAN> Ottxstf Sr*. «c r
234 Lehman Street, Lebanon City. Lebanon County. PA 17046,513 Arnold Street Lebanon City Lebanon County, j 
PA 17046; (Refer to attachment) outbuilding and areas/eurtilage accessible to Julio Aviles. .
2003 Chevrolet Tahoe bearing Pennsylvania Registration JPS7685 VlN 3GNFK16Z93G126848

i

i

OOP* Nra is uWrown grveAMS irXiPit mscrt&eft;.or cwnm. occupant cm roaaoaom c* smd to dcwearcnsd t*
Julio Aviles. Alex Aviies-Diaz Rosetm Sanche2-Nazano

)r, ■ -v ■.«■ :j.-lattnr n nm; t mmtmmi
- VIOLATION or lOtomo OHUI or v*c*, IiiDKi, I OATEiSror VIOLATION
' Title 35chape 780 113a30PWIDCS, 113al6 PossCS, 113a32 Poss Para ! VARIOUS

i '
mil Warrant Application Approved by District Attorney ~ DA Fite No.

ft O* wm«rtooiwTpw f*.a.CrimP •*>/> AMignadru, «fo parPtJtCthnr 567/
| S Additional Pages Attached (Other than A ffidavit of Probable Causa)

• E Probable Causa Affidavits) MUST be attached (unless seated below) fotef number of pages.
aiWMiWiiaatTOTAL nueatn or pages is sun or allawuicatIOn. probable CAuae AND CONTiNuA now paces even if aMtof THePASta A«E sealed——

' The below named Affianl. Being duly sworn (Or affirmed) before the Issuing Authority according to taw. deposes and says that there is probable
rse (0 believe that certain property is evndanoe of or the fruit of a crime Or w contraband or« unlawfully possessed or is otherwise subject to 
ure. and »located atth^adicWw^rtdniises at m the possession o! me particular person as described above.

j

!■. i

[
r'/ •0E*ETECT)VE. SERGEANTLEBAMOW C50UWTY DRUG TASK FORCE?s:. . 1

e NumbergSggjgjg 
Sworn to and subscribed before me this

~ Ayen^or Agidress dpnvareAHianl, hJmam
Mag Oist No.day of .

mm BeOffice Addiess
SEARCH WARRANT ■■
TO LAW ENFORCEMENT which i nsvefound provable cause. Ido aiitnonae you to s«an» the premises or person adsorbed. ana to
OFFICER seae. secure, inventory and make return according to tne Pennsylvania Rules of Criminal Procedure
tU.This Warrant shaf.b* served asimpA asttracitcabie ana .jhai be sesnaeti only mamma jfeJnows-oi to lORM boi.in w«i.w idler iktoii*

■M

LP
■S5

5
.□This Warrant shaii.be served as soon as piacticable nnd maybe sOtytd any rime Our.ng the day or mgm out in no event taler then "

.:3 5.5 P* M oclock P$*-ru^ ? ^
Ifi
tn

! ai
• rn« issuing <HJinantysiiow0 5P«% a d«e not-weirman trio &> days eiwr issuance. f'a.RCnmP20SH4:
“ ” rnf- /tturnp avBeji^r Suds reassnetiie. cause ibir Bsiw»9 »i>#w»m» warnwr ch me oasis or aeraiSjvijii rsasbrnttuf coi#s« serfsnh m me nceofnoaiieiog Bltatvtltj- 

and n-s.»«roissue ar-ipieswe«o»ai.| ?<»« f.TO»tac>ssyi oeP&S!Cnrn? ‘{{atit)
slteS^ i 3th day of AAWm

■ ■3C -
:F1
CD

&QlS a? 9 Oo;clock:

“ a4 #of«tL<)hdA:uWToriry
'fine of Is^wf4 Authority EJ Magisterial District Judge 0 Cornttion Pleas iadge n, - -' , ...

:Qootlcaus»»i»tBd ita ibe affidawt/s) ibe sUrch WarrenlAfflJti&riifs:) are sealed for ■ijBva
by myj^ermeati^iimf signature. (Pa.R.Crim.P. 211}

Mag Oist or Judicial Oust. No Date Commlislon Expires: m
■u

TO I

oi y ■

90 tofpda) /seal; i
Star.atone Af/s
jPCr4*/SA0f N—^

I'Judge of the Court of Common Fleas or Appellate Cdu'fl Justice or Judge).

Exhibit A-001 

Appx d. !■
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ft

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

* i

1

Criminal No. 1:15-CR-00181UNITED STATES OF AMERICA
r -ii

(Judge Jones)v.

(Electronically Filed)JULIO AVILES, SR.

i
/ ORDER

!

, 2016, upon consideration of theAND NOW, this day ofi

y

Motion to Suppress Physical Evidence and Statements, IT IS HEREBY

ORDERED that the motion is GRANTED.

BY THE COURT:
f
iI
\

John E. Jones, III
Judge, United States District Court> f

Appx 57
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,. commonwealth of Pennsylvania APPLICATION FOR
SEARCH WARRANT

AND AUTHORIZATION

rr

: COUNTY OF LEBANON
- . i.- - r,,—...........-------------------------------- --------------■,--------------..--------- Waeaisicawf ■

Docket Number 
Iteeuing Authority!

Police Incident Warrant Control 
______ Number SWS13 ____ _ t Number: SWS13

1

May 13. 2015Pet. Mong, Sgt. Hopkins____Lebanon County Drug Task Foroe 717-228-4-471

k‘dSmFyfna<sro ee
: Pa Act 64 Controlled Substances, Drug Paraphernalia. Drug Proceeds; Electronic Media; Refer to Attachement

mQM£:wmex QATSO+AfiTUCATlO*litsi.

t
f'1
!

)i-tsPEOiFic^Esc^rSKOFpSBl^sTMiSs^efisw^o’seSlwM^oS^SwTS' ^v»iS?AiSoSo5as7«T 
234 Lehman Street. Lebanon City, Lebanon County. PA 17046. 513 Arnold Street. Lebanon City. Lebanon County j 
PA 17046; (Refer to attachment) outbuilding and areas/curtitage accessible to Julio Aviles 
2003 Chevrolet Tahoe bearing Pennsylvania Registration JPS7685 VIN 3GNFK16Z93G126848

khpju'oroJKemvxumxt joposeeaaonorHeTKSSM'roa*ae/jUStoiumJ'UXi-unc-ow gwana**anew*'
Julio Aviles. Alex Aviies-Diaz. Roselm Sanetiez-Nazano -—r ■

c t

\ :
...j

i VIOLATION Of (DWcnte conandxy- ti*c+t sUFuNr*.-' [ 0*T&Si©F WOLfrTfON
? Title 35 chap 6 780 1TSaSO PWI0-CS; H3a16 Poss CS; 1l3a32Po$s Para ! VARIOUS 

ITT Warrant Application AoomvodbvliisuictMtarnw - MFtteNa ~~~ ~
l . • (fft>A epfitd**) mjUiaad p4YPB.HlCnm.P. 392(A) t-rtft pw.#%.ftigW^-P: *tt?} -
; 0 Additional Pages Attached (Other than Affidavit of Probable Cause)

• K Probable Cause Affidavit(s) MUST be attached (unless sealed below) Total number of pages:
teVMBawimoTAi. aueetn or easts bsuw or au rtmrcynow. weoauMtie cause mo cootnamtiow EoCtstvEW if *wr of the pactsAM scufne—e^y 
the below named Affiant, being duly sworn (or affirmed) before the Issuing Authority dceording to law: oenoses and says that them a probable !
•    to Delieve inat certain property is evidjgnce of or the fruit of a crime or is contraband or is unlawfully possessed Or is otherwise Subject to •

are. and relocated aftft^^rtic^r^i^ses or m tl« possession ot-lhe pamajlar parson as described above. ■

LEBANON COUNTY DRUG TASK FORCE

1
i

I
1

OE7ETECVVE. SERGEANT
L,

in off*
Sworn to and subscribed before me this,

'mdjdetmaieaBlli Mao' plstNo '
iJ asp*

day Of _
£

(SSAt) i S

£•'Tomsf.^ST.... ".......saanatune of Issuing AtOftoti ry1 I ISEARCH WARRANT
TO LAW enforcement
OFFICE A

WMEREAS. l8c3sihautf ,bfeeh «WBm1ia5rattrri^li^jem«5b>:^'*hTiffiAaviiisysfftSch»d1^*sb'frofri |
which I have found pf^bW cause, l-ga jjrtKittgfe Vie W.^0f^'Aie3^'9(;iki^TUSdlWlR-ve^ 
score, secure imrentory and rofrhe return according 10 the PsRhsyhranieiRijtesot Orwimpt Procedure i

5? Tnis WarrantShall be served as soon as practicable and shall be served only between the hours of 6AM to tOPM but in no even: later than-
T2>!ar­
ts ■

Q ins Warrant shall ®e served as soon as prabStcabSe arid may be served any mm dunng )he clay-or high! but m no event later Jhan- ■”
3 5.5 P m. oxtora Mr^ ( T

-!h* .wMigmv'Qrtymo&im'biiy sas!*- nii l&it in bn fwo rT/.diyrs<j»er xe,aina! As S Cnffi T’ 30i<-»l ,
Ttha-tSsurnjj.jhiawh^tedamsvonaPrs cauje ibr rjsu«g s wammron me basts.oradoWonar/saso/iaote cause serh>mnn me accorrrpaiiyin; affioswits)

and insnos ro issuS a rugnttOTB warrant men this broCLst/i# be-iheclric -Aa t? Cnm P TW?r
issues) tootfvUM!?*** 1 uav rrt

^k. PJ ”

tn :1
r-

>
at

clock

l.r&m&S' ^seAt-J
«&)f23 at

Hii 53,«* • L,w_
UJ4

®5^Wrsy^AortA»Si?o(d/;> Owl orJudeWSMt. No.

Tite of issuing .Authority Q Magistenai .District Judge 63 Common Pleas Judge O ....'.

34^>f goodjpuse stafgd in the affhfaivit(s}the Search Warrant AfMa vkfsiHreseaJedfor In?) days

DSNr CtMGmis&ett Ex&f&s:
2

ut
ffl
O ■* .F,ii i at-. W- ___ _______ .. 4* *4;.30 Cttemi /S£AU

(Jatl.gir 4) iihe Court oitCcrmrmMi mss m CeaU) JinBiice Cf JirdBe).
bjidiaiffiielwi

a f

Exhibit A-002 .

Appx «1*
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APPLICATION FOR
SEARCH WARRANT

AND AUTHORIZATION

. Commonwealth of Pennsylvania

COUNTY OF LEBANON
Docket Number Police incident 

Number SW513

Det. Mong, Sgt Hopkins Lebanon County Druci Task Force 717-228-4471
tf-fttrum ■........- iigSer..... ' ' “ ' ~..... ...........—... ........ ;----

‘ iosNTtfY *>« «o ie^o ,■ ^
Pa Act 64 Controlled Substances. Drug Paraphernalia Drug Proceeds; Electronic Media; Refer to Attachement

Warrant Control 
Number. SW513

!
May 13,2015

i-

234 Lehman Street. Lebanon City. Lebanon County PA 17046 513 Arnold Street, Lebanon City. Lebanon County ! 
PA 17046. (Refer to attachment) outbuilding and areas/curtilage accessible to Julio Aviles 
2003 Chevrolet Tahoe bearing Pennsylvania Registration JPS7685 VIN 3GNFK16Z93G125848

i-

• •
\

Julio Aviles Alex Aviles-Diaz Roselm Sanchez-Nazario !
I-

flATEfS>rjF ViCXATlfJN
i VARIOUS

violation OF :3wv:evwr i-cruruct n-sowUr srciMoi.-

Title 35 Chap 6 780 113a30 PWiD CS 113a16 Poss CS; 1:13a32 Poss Para

□ Warrant Application Approved by District Attorney - DA File No.
tit QA approval Afc(u»*d pw P». N. Crifff. A, A) Wft/i attained £>/• fto. per Pd&.Cinh-P- 5QT)

(3 Additional Pages Attached (Other than Affidavit of Probable Cause)

E Probable Cause Affidavit(s) MUST be attached (unless sealed below) Total number of pages:____
_ . ..
m* named A"«nt. being duiy sworn lor affirmed! before (he Issuing Authority according to law. deposes and sayi that there is probable, 

use io bei<e*e that cenam property is eyittertca of or ihe f/uit of a crime or is £6.h1f^and «f rs urilawfuWy possessed or ts oMerwiSe subject to 
...-^fiure. and «located at cr m fhe ptisseftSfpn of firm pxm'HJula! #e/£on as dbs'trfitifeO above•0-f/ t oerereenve s£^g£ant ;ceaANON county oaug task forcef* i., : ■

Sworn to and subscribed before me this Mag Dist Mb : ' ■ ' -day of
t

" ...... dmeeAccess ' .........:----------------- "" ~ ------- -- —..... -r
WHEREAS, tacts have tmen sworn or aft/toe-ci beto^nse by. w/ui&> affidavits) .attached ftefcetofrofr.
•wKifcSi I tr&ie tau,wpt;obaWmt^ute n <iei iSuitTnateSst? ’yt*j iossaidriltliK ipamriisesorperecin'aeiSohbed :ahd to ) 
seize secure, inventory aiid mate return acaoramg to the' 'Pennsylvania Rues of Criminal Procedure.

SB- This Warrant shall be served as Spun a* ptadteatKe add shall be served only between the hours of $AM to 10PM but in no even:later than. •!

toe
Signature oflsiuina Authority

SEARCH WARRANT
70 X AV» -E NPO.RCt.MF Mr 
omcER

o
■ I

<
<J)
'.St-

:3D TnrS Wamue sasdi ipe served as soon as pra-ctipafcle and may be sewed any hme uui ing rte asy or rtigHt &t» » no event later lean “
___ t* m ociocn Mtte l *S'

* ■'*>• -sauing vvKfflWji sno.-JdKpeirty a ok (.of ^Nr Ay S» Vies dHnsvrteise' P& ft Com.*- 'x>m 
*' f: f/v issuing auf/rDTr/v (itujs./casQTt#hiexTTjvjse tos issuing d fugrtmime. ■AArriirt! on ;fP* on±r> of ,?cf(t?i&it<3/tetsonatile sat forf^mins, acco’ripunyif)g,affidavits 

ana .wzies to >«*« 4 /it&Htm mtrdtiz.Jteh tf»fe atft* fee c/ivckeo Pa f>. p 20Mi

aa<h£ ■- ,UJ

!|
V-.co

t^CflS at _ 9‘SSPf&SAiW i±n&& mVfti 7»- Q— . M 0 Cl OCX

<SEAL> :UiTl x f) 54-aS^atL^Ann^Autlmrity
s!Mas. Dial -or Judicial Oisr iVo 

Title of iseumg Authority. Q Magisterial District Judge @5 Common Pleas Judge □
Dale Commission Expires:\ l

U
^Forgoo^aWesiteigdfriz/ie'afTicfewt/isj ihe Search Warrant Affidavm) are sealed tor' £t> days "r 1 

oy my eermicaybfcpnti signature. (Pa.R.Crim.P. 211) |- Qk
Signature hflssui

. n,'fci ■;
£ti

Qtel. r-.'r _.,.... .. . ___ j;S’ do (SSAL) I
.Ai/jnor/?y Uua^e O^fhe C^ufivof C-bmfnon ot .Apjpefi CQujl.Jusejc^ p^4vjds»t

S—' '• ” '. ' ' . . ' ■' .- - "'-uii •; ■ ■;• i .;;r»_._"-x,1- " ■ .
!

h0r;-: a'i'aVif

Exhibit A-003 

Appx X

(-.1



I— Case l:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 4 of 9

APPLICATION FOR 
SEARCH WARRANT

icomm on wealth of Pennsylvaniar~\

i '
COUNTY OF LEBANON CONTINUATION PAGES
nocket Number Number SW513 ___Number: SWS13

H Owner/ Occupant

!
J,ssu»ng Authority)._____

Continuation of:
■ 5x1 Items to be searched 
! and seized

r□ Violationsfl Description of premises/person(s) 
to be searched1 J...L- ,:r -y-r: -

ITEMS TO Bfci SEARCHED .FOR. AND SEIZED

Marijuana. cocaine. heroin, methamphevamine, Isd, and any and all controlled substances.and drug 
, paraphernalia, including but not limited to scales, baggies, spoons, straws, pipes, razor blades, needles.
; svrinses cutting agents and aov and all items used to package, process, dry, cut, grow, and type of controlled 
i substance or drug: any and all items which can be used to ingest controlled substance into the human body.
‘ Books records, receipts, notes, ledgers, and other papers relating to the transportation, ordering, purchase and 
■ distribution of am' and all controlled substances. Books, receipts, bank . stafements and any records, money 

drafts letters of credit, money orders, checks, passbooks, cash or other items evidencing the obtaining,
! secret inu. transfer and concealment of assets and the obtaining, secreting, transfer, eonccahncrtt and or 
expenditure of money derived from illegal drug sales, Copies of electric, ga^, telephone, rent, tax and other 

1 types of receipts that show the natter of this apartment. Financial proceeds of dealing drugs or controlled 
I substances: namel-v united states currency. Photographs, in particular photographs of eo-conspirators. assets 
i and or controlled substances. Electronic equipment taken in. trade for controlled substances and any and-all
! weapons, firearms, ammunition located at this Jocation. Eiecimnic media including but not limited to

vircless telephones, pagers, and other personal electronics that may contain source information, customer 
formation and or information on co-conspirators. All of the above constitutes contraband, instruments and 

paraphernalia of illegal drug activities and or evidence of distribution of controlled substances. A search of all 
occupants of this location i s requested for illegal controlled substances and weapons.

r j.i

i ■

i '
y

!
/

i

!
i

r
.)

;
Pas? 7' . 7. 9t. . l.EaS§i

t

AORC 4iOGWM<W

Exhibit A-004 

Appx JL



Case l:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 5 of 9
i

{Commonwealth of Pennsylvania iAPPLICATION FOR 
SEARCH WARRANT

Hoitce Incident Warrant Control
Number: SW513 Number SW513

!
I. ■ -; COUNTY OF LEBANON

Docket Number
c >issu|nS Authority): ^
| Continuation of: ~~
} O Items to be searched 

and seized
Kl Description of prermses/personfs) 

to be searched

I sm. “™ S,t"1' l ',tan“"' Pl"’nsylvania l7M6“"1 513 1

C3 Owner/ Occupant O Violations
!i.

I VfN. p(^Ghed iS a 2()03 CI,evro1el Tahoc bc®,in8 Pennsylvania registration J:PS-7685

i , . ^residence to be searched is 234 Lehman Street is the residence of Julio Aviles. Evelyn Aviles 
I Ashdy Aviles and Julio Aviles Jr. The house has yellow in color vinyl siding 'with a small green in color roof 
I covering the front porch. On the left side of the front door is the number "234“ in black. ‘

rhe building to be searched is the garage of Rbsclin Sanehez-Nazario and Julio Aviles at 513 Arnold 
i ,tfCV .,/*’!? 9ty ‘ County. Commonwealth of Pennsylvania. The- garage is a two story red in
| color brick building. I he front of the garage is has a black in color mail box with the, number "513“ in gold.

. this search is to include the 513 Arnold Street, curtilage, and any Ureasaccessible to occupants within
. the garage. This search is also to; include Julio, Aviles and all persons present inside the garage or residence at 

e time the warrant is executed. I his search is for the safety of the police oncers involved with this search 
warrant and to prevent removal and or destruction of any evidence, as it is well known that individuals 
involved with controlled substances use weapons and that drug evidence is easily disposed of

The seizure and off-site search, examination of any and all electronic media in the possession or 
under the control of occupants within the garage.

i

i

r

I ■
1

t

!

!
i

iL .. ;__Page ..... of jfages.__.rZ r lAOPC i'lX IVMW

Exhibit A-005• . •••: ••••

Appx;I



Document 199-3 Filed 01/04/16 Page 6 of 91 Case l:15-cr-00181-JEJ

AFFIDAVIT OF 
PROBABLE CAUSE\ Commonwealth of Pennsylvania

i

Warrant Control 
Number; SW513 _____

undercover capacity during drug investigations. Y _ ffiam<r experience has been that in the
involving ^ *^"'*'l,S?SSto?5SlS£l lam** ««a*r pb«ea$ weaponsSSmultiple

jiisiSF^HSSSSiSir
* Pennsylvania State Police and the Pennsyl vania Office of Attorney General with numerous drug 

investigations,
within the last six months Reliable Confidential Informant #1 (RCU) provided information to

Julio .Witeirom a FennS>k™u !Ww. 2, TIKMtolW buys

i n the Lebanon Count) Court of Common Pleas fmm the previous controlled buys.

'"I

! re

’ I

I
'!

t

i.

I picww.teteroium»te,^
| and next gave the money directly to Aviles.

!
I eon

■

1
. )

i
rrmiTvi^rassmSW ;

i
oate

'wfffont Senator Of ‘:t res ;___ _■ i
* -

AOPC JHJ9-#iW*88

Exhibit A-006

Appx 4.



Case l:15-cr-00181-JEJ Document 199-3 Filed 01/04/16

i Commonwealth of Pennsylvania

Page 7 of 9

AFFIDAVIT OF 
PROBABU CAUSECOUNTY OF LEBANON

: Docket Numbed ** • '•**** •¥*-* '

jc*N^'b^^SStew^' **'“■•**«* an

!
I

»d re™«d forty

a

l J
!

- , Yottramamsabtafned Pennsylvania registrationJPS-7685 off of the Chevrolet Tahoe. This vehicle is 
registered to Julio Aviles son. Alex AviJes-Diaz of 5l 8 Jones Steel Lebanon. Pennsylvania 17046.

(

I
I On April 14.2015. RCI-! traveled to 513 Arnold Street. City of Lebanon. Lebanon County 
| *Tndub“r":^ ^>*®=on » S1«able loan* on,<M
i

, n(^^Pn1;-!.5- 2015' .RCI'' ,rave!ed to 513 Arnold Street. City of Lebanon, Pennsylvania, to make a 
°™iYs» ?um™' ^ 'i-1 cntered 513 Ar»o>d Street and made contact with Aviles. While inside 513 

j Jten^ndRCi-! Sjt^;^Z:;Cd the hm,'nlVOm a -Xthanded RCI-1

W ithin the last 48 hours. RCI* I sniveled to the area of 513 Arnold Street. City or Lebanon.
Lennsy ivania to make a controlled buy of heroin from Julio Aviles. After RCI-1 arrived he or she made !
S^njH SeaU?dj\ther~n! -wal^a 2«03 Chevrolet Tahoe bearing Pennsylvania

, :fa teH>in«d RSVdSv «»•«»«. Avite5s,,:e Wm tn

;
! e

/(

i

>
i i
!.

fJ...3'&iS (SEAL)r
Page —tM.___ :.-pm&s

j .AOPC 4103 IQ-24.*J

Exhibit A-007
!

Appx JL
i
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. Case l:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 8 of 9

r» [ Commonwealth of Pennsylvania AFFIDAVIT OF 
PROBABLE CAUSE

, COUNTY OF LEBANON
: Docket Number Police Incident

Mumg Authority/.' Number; SW513
I PROBABLE CAUSE BELIEF IS BASED UPON THWPOtlcmNGFACrs AuneUarTitiSrS^eiF^;
I •“ 1 ' "■ «.< f • '*..“** ,r • ■. . : : -• I.': : ,r.,*,■ tiVv'i.'-V‘ 5*!?,v'v

n k?VrJ-&Warrant Control 
Number- SW513

1 Your affiants conducted, a criminal history check on Julio Aviles, Your affiants observed Aviles to 
| have prior felony drug law convictions.
!
j Vour affiants contacted Lebanon County Adult Probation Officer Jeremy Brenton as Julio Aviles is a 
| client of Lebanon County Adult Probation. APO Brenton slates that Aviles haslived at 234 Lehman Street 
j since October of 2012. Apo Brenton also states Aviles resides at the residence with his wife Evelyn Aviles. 
i'and his two kids Ashley Aviles and Julio Aviles Jr.

j Vour affiants conducted a check through PennDot records on Evelyn Aviles, Ashley Aviles and Julio !
j Aviles Jr. This search reflects all three as having an address of 234 Lehman Street Lebanon. Pennsy lvania j

. J

l^j

r

i
; A control led buy is where a Law Enforcement Officer conducts a strip search of a Reliable
I Confident ial In formant which invol ves a complete strip search of the individuals clothing and body to 
i determine that there is no controlled substances, currency or contraband. Lf the Confidential Informant is 
j driving, his or her vehicle the vehicle is also searched. Alter the search the Reliable Confidential Informant is 
j provided recorded Drug Task Force currency to make the purchase and is cither driven to or followed to the"
| target location and contact is made. After the control led buy the Rel iable Confidential Informant is 
I transported to an offsite location where an additional search of the Confidential Informants clothing, body and 

fiieie are conducted., I he Confidential Informant turns over the purchased controlled substance and 
j piwxks a Statement detailing with the facts of the controlled buy . A chemical field test is conducted on the 
f purchased controlled substance. That this is the method used in the controlled buys described above.

j Ichemical field test was performed on representative sample of the suspected heroin purchased
I during the controlled buys. The results of this test were positive for presence of heroin, a schedule I ■
i controlled substance.

' \

i
!I

i!
Based upon training and experience, your affiants are aware thm area drug dealers/users possess and j 

lisecdlular telephones as a means of cp,mmunicaiing with drug etistotners and/or drug suppliers. Bated upon i 
this information your affiants request this warrant authorize the seizure and ofl-site accessing of'the electronic 
media in the custody or control ofthe named premises or person(s) to be searched. Your affiants are of the 
opinion and belief this retrieved data will provide co-conspirator information, to include stored telephone 
numbers, coding and/or identifying inlormatidn of drug related associates as well as incoming and outgoing 

| telephone calls from drug suppliers or drug buyers.I
!

Asa result of the inibnmiion enclosed in ibis affidavit, your affiants are of the opinion and belief that 
j Julio Aviles is using the residences 234 Lehman Street, Lebanon, Pennsylvania 17046. 513 Arnold Street,
1 I Eentisy-h ania 17046 and the 2003 Chevrolet Tahoe bearing Peimsyfvapa registration ifiS-7685

VIN: .vGNFK t bZSbfi 126848 for storage, sales, transportation and di'stribulion of controled: substances.

I
TTmTrWT'BEirnjbocY^vd

TRUE AND CORRECT TO T.
:cordingto law;'oIm56
*v KNOWl EtySE.

fWAT THE PACTS SET FORTH IN THE AFFjDAVIf ARE 
O.SgCIEF. .

J3EALJ

J 10
7

1*1 SrJJkjSL
Date~jL*ss;._r_ aCL.iL>\

agesI..,____ _____
AOP.O mW-iPWA

i

Exhibit A-008 
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1AFFIDAVIT of 
PROBABLE CAUSEi Commonwealth of Pennsylvania

i

’ Docket Number. Police Incident ^
ssuino Authority)' Number:,SW5T3, r;.

^ .......

Your affiants are of the opinion and belief that probable cause exists to have a day time search warrant 
1 issued to search the residence 234liftman Street. Lebanon. Pennsylvania i704$. 513 AMdSttee^
; Lebanon. Pennsylvania 17046. 2003 Chevrolet Tahoe hearing PenMytvaom re^stratioo VIN
\ tONb'K) 6793Gt 26848. the person of Mo Aviles,, all persons present vyithtit the residence of -34 .Unman 
! Street. Lebanon, Pennsylvania 17<M6; all persons Present within thggarage of 513 At|old Su»«, U^oJ 
i Pennsy l vania. 17046; curtilage and areas accessible to Aviles and offisrte accessing of any and all clvctronn,
j media in the possession, or under the control of Aviles. . ..

‘c

■ Number: SW513______

: ;

!

T

/—^

i %Thai the information contained within the affidavit is uue and Correct u> the best of your affiants’
| knowledge and belief.

Your attaints request this search warrant affidavit be sealed to protect the identity and safoty ;ot.the 
| Reliable Confidential Informant as the individuals involved irt this drug traffiekingorgamzabon are Nett*
! gang members. The informant has also expressed a concern for his or her safety as.wctl as the safety, of his or 
’ her family if Julio Aviles would learn his or her identity;

:
t

r:
I:

t
f

.1

/;i

!
i;

I

\
\

I

;
‘ . :

^DW^^Tl^iTA^TSgEfFdRTp IN THE AFFIDAVIT ARE

i./aiTiMi, ?s ■_&&£.
kimaJuMoklty Signature1 .

fl. THE AFFIANT, BEING OULY SWOroy^epROmO TOLAW,, OE 
• TRU6AND CORRECT TO^KB|^af^Y knowledge, info; f

*SEAL)
i>at9f.-WrfiarttSiflnS

Page;
f

aopc ■tooniMiim

Exhibit A-009 
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Exhibit Ar

r i
Lebanon County Detective

Room 11 Municipal Bufldlng filf ~ \
400 S. 8th St. | ['I

If FEB 1 8 2020
OR! ff: PA0382100 ifCase Number 15*0000163

t
[r 1
Assigned: 4/15/201520:22 
Approved:

to officer: MONO, RYAN M
b£.

On April 15,2015 at approximately 1915 hours, members of the Lebanon County Drug 
Task Force, to include Detective Ryan Mong, Detective Lawrence Minnick and Sgt. Brett Hopkins 
met with Confidential Informant Cl 01-2015 to discuss making a controlled purchase of heroin 
from a male identified as Julio Aviles. Cl 01-2015 advised they were going to meet Aviles either
to the rear of his residence located at 234 Lehman Street or at a garage Aviles used to package,__ ,
store and process heroin located at 513 Arnold Street. Cl 01-2015 has made controlled buys from 
Aviles for the DTF in previous incidents. Cl 01-2015 informed detectives that a nonmonetary 
item(s) would be exchanged with Aviles in exchange for bundles of heroin.

At approximately 1930 hours, Det. Minnick conducted a search of Confidential Informant 
Cl 01-2015's vehicle. This search yielded negative results for money, contraband or controlled 
substances.

At approximately 1934 hours, Lebanon County Adult Probation Officer Brooke Darkes 
conducted a search of Confidential Informant Cl 01-2015's person and clothing. This search 
yielded negative results for money, contraband or controlled substances.

At 1938 hours, Det. Mong, Det. Minnick, Sgt. Hopkins, Ofc. Darkes and Cl 01-2015 
departed 400 S. 8th Street Lebanon, PA 17042 and traveled in civilian style Drug Task Force 
vehicles to the area of the 200 block of Lehman Street to conduct surveillance. Det. Mong, Sgt. 
Hopkins and Ofc. Darkes entered a civilian style vehicle and followed Cl 01-2015 to the area of 
3rd and Lehman Streets. DeL Mong, Sgt. Hopkins and Ofc. Darkes parked at 3rd and Lehman 
Streets to maintain' surveillance on the front of 234 Lehman Street. Det. Minnick parked his 
vehicle in the 300 block of North 4 th Street facing south allowing a vantage point of the 200 block 
of Beech Street.

!

!
!

At 1949 hours, Det. Minnick observed Cl 01-2015 arrive in the 200 block of Beech Street 
and parks to the rear of Aviles' residence. Cl 01-2015 exits his or her vehicle and makes contact 
with Aviles' wife at his residence. Cl 01-2015 is directed to meet Aviles at his garage by Aviles' 
wife.

i

At 1956 hours, Cl 01-2015 leaves the rear of Aviles residence and travels to his garage at 
513 Arnold Street. Det Minnick observes Cl 01-2015 travel east on Beech Street and turn north 
onto 2nd Street Det. Mong, Sgt. Hopkins and Ofc. Darkes observed Cl 01-2015 at 2nd and

, i

Page 3 of 4

/' V
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235 236

1 0- So another -- it's not a lie. you were incorrect is what
2 you•re saying?
3 A. Correct. When I did the search warrant, to my best
4 knowledge and belief, that information was accurate.
5 Q. New moving to May 12th. Now we knew that on March 30th,
5 you cold the informant, you knew, you’re done with these
7 pre-arrangements; right?

3 A. Yes. Ihe informant is not supposed to be.doing that, but 
9 that's not an infraction that's going to cause us to terminate 

10 their use.

cent rolled buys, one or more of th»<w; is that right?1
2 A. Yes.

Now you sard -- r think earlier you said you knew she3 0.
4 worked at R£>f?

5 A. Yes.

Co you have any idea how muedi noney she was making at REM?6 Q.

7 A. NO.

And I think you agreed earlier that these car covers are3 Q.

9 about 240 dollars ?
I believe that’s what you 3aid, yea.10 A.

11 Q. Okay. And once again on tey 12th. we heard part of che
12 audio, and if you need me to play it again. £ can. she's asking
13 Mr. Aviles if he wanes parts; right?

I want you to assume for a moment that these car coversU 0.
were, in fact, stolen by your Informant,12 fteGovern?,

13 A. I «s not aware chary were stolen.

14 A. Uiat's correct. Let's assume for a moment they're stolen. That be14 Q.

15 Q. Auto parts?

16 A. That's correct.

I*? Q. New I am going to show you Government Exhibit 121.40.
19 That actually depicts one of those car covers, is that right?
19 A. I believe that’s accurate, yes.
20 Q. Okay. You would agree that's not a Collar Score car
21 cover, is it?

15 ccncraband, wcultfri'c it?
IS A. However. I did not have chat knowledge that they were

stolen.17
0. My question is, yes or no --13

19 Ml. BLOOM; Your Honor, I'll stipulate. 
THE CCCRT: Hold it. hold it.20

21 I'll stipulate that if an item is stolen.Ml. BLCCM

. 22 A. No. it's contraband.22
That's an e^ensive car cover, isn't it?23 Q. 23 M>. ULRICH- The witness can answer chat question. 

It's a sirple question.
THE COURT: tt's now a stipulated fact that if

24 A. Yes. 24
And your informant is bringing these in for these.25 0. 25

237 238
l they're stolen, they're contraband. So let's move cn. 1 0. For what purpose? Tb say what?

2 A. Those receipts were provided to us for us to have a
3 record.

t*B. ULRICH: All right.2

3 BY MS. ULRICH:

4 Q. And she didn't have this cne time, assuming they’re

5 stolen, she had them on two, three, four buys, diAi't she?

6 A. I believe there were three tocal car covers.

7 q. NOw I'm going to show you whet's been marked as Dchibic 
9 197. All right. This is a sales order billed to Elizabeth

9 McGovern. And below it says there's a balance of 450 dollars. 
10 The dace up top is kterch 30th. Did Ms. McGovern give chat to 
Ll you?

12 A. Yes.

13 Q. She did. When did she give chat to you?
14 A. 1 don't recall when they were provided.
15 Q. And why did she give that to you?
16 A. They were provided to us to insure that che car covers, as

Did you ask her where she got receipts?
I did not ask her, no.
Co you know these receipts are false receipts?
NO, I'm noc aware of chat.
But this is what she gave you. right?
That's one of receipts, yes.
And you retained it as evidence?
we placed it in the folder for the investigation, yea.
And did she tell you that she paid 4S0 dollars for those 

two car covers? Is that what she represented when she gave you 
che receipt?

She didn't tell me anything.
Well, ic‘s March 30th, she gave it to you. tftat did she

4 Q.
5 A.
6 Q.
7 A.
9 Q.
9 A.

10 Q.
11 A.
12 Q.
13
14
15 A.
16 0-

you would say, are noc stolen. And we needed--.receipts to17 17 cell you?

18 A. She didn't give the receipts to me. She gave -them to
19 Sergeant Hopkins.

20 Q. Okay, fair enough. Going back one page. Do you ta»w if
21 they were provided all at che same time or separate tines?

22 A. I don't know. I don't have that knowledge.

23 Q. Okay. Now here's another receipt. This one is dated

24 4/16/2015. Do you see chac?

25 A. Yes.

. <
confirm ctat from her place of employment13

Do you taow ctec she had the ability •- are you aware if19 o.
she ted the ability to pay 450 dollars for two car oovers cn20

March 30th?21

I don't believe that she did pay for them.22 A.

23 Q. I'm sorry, what?

I don't believe that they were paid for. Those were just24 A.
25 receipts provided to us.

-Ves-V'fYor* Veteclt'v/^
ViVA 2ft vtt i

l &HT *>

Appx n
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OPINION

RENDELL, Circuit Judge:

Appellant Julio Aviles, Sr. was charged with various 
federal drug trafficking crimes and related offenses based, in 
large part, on evidence obtained pursuant to a search warrant. 
Aviles moved to suppress evidence obtained in the search or, 
alternatively, for a hearing to challenge the validity of the 
warrant. The District Court denied his motion, and he was

;

2

z
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convicted on all counts. At sentencing, the Government sought 
a term of mandatory life imprisonment pursuant to the 
Controlled Substances Act, 21 U.S.C. § 841(b), arguing that 
Aviles’s prior state court convictions qualified as “felony drug 
offenses” under the statute. The District Court agreed and 
sentenced him accordingly. Aviles appeals the denial of his 
motion to suppress evidence obtained pursuant to the warrant 
and the District Court’s order sentencing him to life 
imprisonment. We will affirm the District Court’s denial of his 
motion to suppress, but, because we hold that at least two of 
his prior convictions do not qualify as felony drug offenses, we 
will vacate the District Court’s sentencing order and remand 
for resentencing.

i

I

!

I.

In the course of investigating reports that Aviles was 
conducting a drug trafficking operation, the Lebanon County 
Drug Task Force applied for a search warrant to search, among 
other locations, Aviles’s residence. In the affidavit of probable 
cause in the warrant application, Detective Ryan Mong and 
Sergeant Brett Hopkins, the affiants, relied upon information 
gathered through multiple controlled buys conducted by a 
confidential information, “RCI-1.” The affidavit states that 
RCI-1 was involved in a total of eight successful controlled 
buys and describes the five that involved purchases of narcotics 
from Aviles. These descriptions included, among other things, 
the dates of the buys and, for four of the five, that RCI-1 
exchanged money for narcotics.1 The affidavit also describes

1 The application is silent on what she exchanged during the 
fifth buy.

3
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i!

the affiants and their experience on the Lebanon County Drug 
Task Force, and offers a general explanation of the execution 
of controlled buys, which included a statement that an 
informant “is provided recorded Drug Task Force currency to
make the purchase” during a controlled buy.

A magistrate judge issued a warrant, and, in the 
resulting searches, law enforcement recovered large quantities 
of multiple controlled substances, drug paraphernalia, and 
firearms. Aviles and twelve co-defendants were arrested and 
charged with various drug trafficking crimes and related 
offenses. In the twenty-one-count indictment, Aviles was 
charged with conspiracy to distribute heroin, cocaine, and 
cocaine base in violation of 21 U.S.C. §§ 841(a)(1), 
(b)(lXA)(i), and (b)( 1 )(A)(iii) (Count 1); possession with 
intent to distribute heroin in violation of 21 U.S.C. §§ 841(a)(1) 
and (b)(l)(B)(i) (Count 2); possession with intent to distribute 
cocaine base in violation of 21 U.S.C. §§ 841(a)(1) and 
(b)( 1 XB)(iii) (Count 3); possession with intent to distribute 
cocaine hydrochloride in violation of 21 U.S.C. §§ 841(a)(1) 
and (b)(1)(C) (Count 4); distribution of cocaine hydrochloride 
in violation of 21 U.S.C. §§ 841(a)(1) and (b)(1)(C) (Count 5); 
distribution of cocaine base in violation of 21 U.S.C. §§ 
841(aXl) and 000 XQ (Count 6); distribution of heroin in 
violation of 21 U.S.C. §§ 841(a)(1) and (bXl)(C) (Counts 11, 
14, and 15); possessing a firearm in furtherance of a drug 
trafficking crime in violation of 18 U.S.C. § 924(c)(lXA) 
(Count 19); unlawful possession of a firearm in violation of 18 
U.S.C. § 922(g)(1) (Count 20); and maintaining a drug- 
involved premises in violation of 21 U.S.C. § 856(a) (Count 
21).

i-

i

;

I
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After pleading not-guilty, Aviles moved to suppress the 
evidence discovered through the searches authorized by the 
warrant because, he claimed, the officers who had submitted 
the affidavit included false information and omitted other 
information, each of which may have affected the magistrate 
judge’s decision to issue the warrant. Specifically, he argued 
that, while the general description of controlled buys 
represented that currency is exchanged for drugs at all 

.controlled buys, some of Aviles’s buys may have involved 
RCI-1 ’s exchanging prescription drugs instead of currency. He 
also claimed that RCI-1 had conducted additional drug-related 
transactions with Aviles outside of the controlled buys. In his 
motion, Aviles argued that he had made “a substantial 
preliminary showing” that the false information and omissions 
were made intentionally or recklessly, and the falsity and 
omissions undermined the probable cause finding, and, 
therefore, he is entitled to an evidentiary' hearing pursuant to 
Franks v. Delaware, 438 U.S. 154, 155-56 (1978).

!

Although the District Court determined that Aviles had 
not made “a substantial preliminary showing” to warrant a 
Franks hearing, the Court conducted an evidentiary hearing to 
allow him to further develop his claim and make that showing. 
The Court allowed both parties to question Detective Mong 
and Sergeant Hopkins regarding their affidavit of probable 
cause but refused the defense’s request to question RCI-1 
based on concerns regarding her identity. In supplemental 
briefing following the hearing, and based on the officers’ 
testimony, Aviles asserted that at least two of the controlled 
buys involved an exchange of personal property for the drugs,2

l

2 The District Court did not allow the defense to inquire into 
the exact nature of the personal property exchanged because,

5

WiV''s
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that Aviles and RCI-1 had a “relationship” independent of the 
controlled buys, that RCI-1 was a heroin addict, and that she 
had failed to abide by some of the officers’ instructions during 
the controlled buys. He asked that the District Court suppress 
the evidence discovered through the search pursuant to the 
warrant.

The District Court denied Aviles’s motion to suppress, 
holding that he had failed to make the requisite threshold 
showing under Franks that the inaccuracies and omissions in 
the affidavit were made deliberately or recklessly. The Court 
also dismissed Aviles’s challenges to RCI-l’s credibility, 
reasoning that the affidavit “contained sufficient information 
for the judge to evaluate the informant’s reliability.” A. 166
n.2.

A jury convicted Aviles of all counts. Prior to 
sentencing, the Government indicated that it would seek 
mandatory life imprisonment pursuant to the Controlled 
Substances Act, 21 U.S.C. § 841(b). Under the law at the time, 
such a sentence could be imposed upon a defendant who had 
two or more previous convictions for “felony drug offenses.” 
21 U.S.C. § 841(b)(1)(A). The Government averred that 
Aviles had three qualifying predicate state convictions: (1) 
possession of a controlled dangerous substance with intent to 
distribute near a school zone in violation of N.J. Stat. § 2C:35- 
7, (2) operation of a controlled substance production facility in 
violation of N.J. Stat. § 2C:35-4, and (3) possession of a 
dangerous substance with intent to distribute or manufacture in 
violation of Md. Crim. Code § 5-602. In support, the

:

as the Government asserted, doing so may reveal RCI-1 ’s 
identity.

6
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Government submitted charging documents and commitment 
orders from the New Jersey convictions and a docket report 
from the Maryland conviction.

Aviles objected to the application of Section 841(b), 
arguing that none of his prior convictions qualified as felony 
drug offenses. In order to qualify as a predicate offense, he 
claimed that the state crime must criminalize the same 
controlled substances as those named in the Controlled 
Substances Act, 21 U.S.C. § 802(44), and the state crimes of 
which he had been convicted each named at least one 
additional substance not listed in § 802(44). He also argued 
that the Maryland conviction was not his.

!
The District Court overruled Aviles’s objections. The 

Court first noted that whether Aviles’s prior convictions 
qualified as felony drug offenses hinged on the approach used 
to compare them to the federal definition. Under one approach, 
the categorical approach—described in Taylor v. United 
States—a court may only look to the statutory elements of a 
defendant’s prior offenses and not to the facts underlying those 
convictions. See 495 U.S. 575, 600-01 (1990). Under the 
other, the modified categorical approach, a court is permitted 
to look at the statutory elements and record documents from 
the underlying convictions. Mathis v. United States, 136 S. Ct. 
2243,2249 (2016). The former approach applies to indivisible 
statutes, or statutes that set forth only one crime, while the 
latter applies to divisible statutes, or statutes that include more 
than one crime. See id. at 2248—49. Citing Mathis, the District 
Court first determined that the New Jersey statutes under which 
Aviles had been convicted were divisible and, therefore, 
subject to the modified categorical approach. Because the 
indictment clearly established that Aviles’s conviction had

l

7
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included heroin as an element for each of his New Jersey 
convictions and because crimes involving heroin are felony 
drug offenses, the Court held that his convictions qualified as 
such for purposes of 21 U.S.C. § 841 (b)( 1).

The District Court also briefly addressed Aviles’s 
Maryland conviction, overruling his objection because “a 
history report generated by the Defendant’s fingerprints is 
sufficient to prove that the prior conviction is properly 
attributed to the Defendant.” A. 618-19. However, the Court 
noted that a conclusive ruling on the nature of this conviction 
was not necessary in order to impose a mandatory life sentence, 
since it concluded that he had been convicted of the requisite 
two felony drug offenses. The Court held that its determination 
that Aviles’s New Jersey convictions qualify as such is 
sufficient and, accordingly, sentenced him to a term of life 
imprisonment. This appeal followed.i

After the District Court entered its sentencing order but 
while Aviles’s appeal was pending, Congress amended the 
Controlled Substances Act with the First Step Act of 2018, 
Pub. L. No. 115-391, § 401. The First Step Act replaced the 
mandatory term of life imprisonment with a mandatory term of 
25 years. § 40l(aX2XAXii) (amending 21 U.S.C. § 841(b)). It 
also replaced the term “felony drug conviction” with “serious 
drug felony” and limited the offenses that qualified for that 
mandatory sentence. § 40l(aXl) (amending 21 U.S.C. § 802). 
The First Step Act provides that the amendments made by it 
“shall apply to any offense that was committed before the date 
of enactment of this Act, if a sentence for the offense has not 
been imposed as of such date of enactment.” § 401(c).

i

8i
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II.

r~The District Court had jurisdiction pursuant to 18 
U.S.C. § 3231. We have jurisdiction under 28 U.S.C. §§ 1291 
and 3742(e).

III. !

On appeal, Aviles urges that we should vacate his 
conviction because the District Court enred by denying his 
motion to suppress or, alternatively, by denying him a Franks 
hearing. He also seeks resentencing, arguing that a term of life 
imprisonment should not have been imposed under either the 
First Step Act or the prior version of the Controlled Substances 
Act.

A.

In challenging his conviction, Aviles claims that the 
affidavit submitted in support of the warrant application 
contained two factual errors and omitted several important 
pieces of information. Specifically, he urges that the affidavit 
incorrectly stated that RCI-1 paid for the drugs with police 
currency at every buy and that RCI-1 exchanged cash for drugs 
on April 15. He also argues that the affidavit omitted that 
personal property was traded for drugs on March 30, that RCI- 
1 scheduled controlled buys without police instruction, that 
RCI-1 was a heroin addict, any information with which a judge 
could assess RCI-l’s reliability, that RCI-1 had an 
“independent relationship” with Aviles, and that the personal 
property was illicit. Br. for Appellant at 17 (internal quotation 
marks omitted). Aviles urges that these errors and omissions 
were, at the very least, made recklessly and affected the

9
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magistrate judge’s probable cause determination. Thus, he 
claims that we cannot say with certainty that the warrant would 
have issued had these errors and omissions been corrected, and 
the District Court should have granted his motion to suppress, 
or, alternatively, granted him an opportunity to support his 
motion in a Franks hearing. On this basis, he asks that we 
vacate his conviction.i!

The Fourth Amendment provides that “no Warrants 
shall issue but upon probable cause, supported by Oath or 
affirmation.” U.S. Const, amend. IV. In Franks, the Supreme 
Court held that a defendant has a right to challenge the veracity 
of statements made in an affidavit of probable cause that 
supported the issuance of a warrant. See Franks, 438 U.S. at 
167-71. In order to obtain a hearing to do so, the defendant 
must first make “a substantial preliminary showing” that the 
affidavit contained a false statement or omission that (1) was 
made knowingly and intentionally, or with reckless disregard 
for the truth, and (2) was material to the finding of probable 
cause. Franks, 438 U.S. at 155-56; see also United States v. 
Yusuf, 461 F.3d 374,383 (3d Cir. 2006). A motion to suppress 
is granted if, at the hearing, the defendant establishes the same 
elements by a preponderance of the evidence. See Franks, 438 
U.S. at 156. Thus, if Aviles cannot show that he is entitled to 
a Franks hearing, he necessarily cannot show that his motion 
to suppress should have been granted. Accordingly, we will 
first consider his argument that the District Court erred in 
denying him a Franks hearing.3

!
I

I

• \

3 We have not yet determined the standard of review that 
applies to a district court’s denial of a Franks hearing, see 
United States v. Pavulak, 700 F.3d 651,665 (3d Cir. 2012), but 
because our conclusion is the same under any standard,

i

I 10
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In this case, regardless of whether the alleged omissions 
and misstatements were made knowingly or recklessly, Aviles 
has failed to substantially show that probable cause would have 
been lacking if they had not been made. The following facts, 
among others, were supported by the affidavit and would have 
been unaffected by the deletion of the misstatements and the 
inclusion of the omissions:

• the affiants have extensive experience with the Lebanon 
County Drug Task Force;

• RCI-1 assisted the affiants in a total of eight police- 
supervised controlled buys, six of which involved the 
exchange of cash for drugs and two of which involved 
personal property;4

• the affiants conducted “a complete strip search” of RCI- 
1 immediately before each buy, A. 60;

• the affiants witnessed RCI-1 enter the locations of the

controlled buys without heroin and saw her reappear

with it afterwards; 1

including plenary review, this case does not require us to adopt 
one.
4 Aviles contends that drugs were exchanged for drugs, but he 
does not provide sufficient evidence to support his claim. 
Instead, the record shows that the affiants conducted a 
thorough search of RCI-1 and her belongings before eveiy 
controlled buy, and that the personal property exchanged at the 

— controlled buys was legal and photographically documented.

11
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• the affiants witnessed one of the deals, which occurred 
inside Aviles’s car;

• the affiants conducted a search of RCI-l’s person and 
belongings after each buy;

• the affiants witnessed “short term vehicle traffic . . . 
consistent with drug trafficking” coming and going at 
Aviles’s residence, A. 59; and

;

• the affiants conducted a background check on Aviles, 
which revealed multiple prior felony drug convictions.

'These facts, on their own, provided probable cause to support 
the issuance of the warrant. Moreover, they are dependent 
upon police observation and, thus, would not be affected by a 
judge’s questioning of RCI-1 ’s credibility. Because Aviles has 
not made a substantial showing that the alleged omissions and 
misstatements would have been material to the magistrate 
judge’s probable cause determination, we conclude that the 
District Court did not err in denying his request for a Franks 
hearing. Accordingly, because he failed to meet his burden to 
support a Franks hearing, he necessarily cannot show that his 
motion to suppress should have been granted. We will affirm 
the District Court’s denial of that motion.

I

B.

Aviles’s challenge to the District Court’s sentencing 
order is twofold: First, he urges that the First Step Act, which 

enacted while this case was pending on appeal, applies. 
Because that legislation replaced the mandatory life sentence 
with a mandatory term of 25 years’ imprisonment and limited

was

12
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the predicate offenses that would qualify a defendant for a 
mandatory sentence, Aviles argues that his life sentence should 
be vacated. Even if we determine that the First Step Act does 
not apply, he argues that his prior state convictions do not 
qualify as felony drug offenses under the former version of the 
Controlled Substances Act.

1.

Aviles’s first argument, that the First Step Act applies 
to him, is based on the language provided in Section 401(c) of 
that Act: Amendments made by it “shall apply to any offense 
that was committed before the date of enactment of this Act, if 
a sentence for the offense has not been imposed as of such date 
of enactment.” Pub. L. No. 115-391, § 401(c). The crux of 
Aviles’s argument is that a sentence is not “imposed” until 
entry of final judgment by the highest court authorized to 
review it.

rI

Although we have not yet had occasion to determine the 
applicability of the First Step Act to cases pending on appeal 
at the time of its enactment, the Seventh Circuit recently 
addressed the issue in United States v. Pierson and held that 
the defendant’s “(sjentence was ‘imposed’ here within the 
meaning of [the First Step Act] when the district court 
sentenced the defendant.” 925 F.3d 913, 927-28 (7th Cir. 
2019). The court rejected reasoning from United States v. 
Clark, which suggested that “[a] case is not yet final when it is 
pending on appeal,” id. at 928 (quoting 110 F.3d 15, 17 (6th 
Cir. 1997)), because “no other circuits have applied Clark’s 
definition of ‘imposed’” and because the word 
commonly applies to the activity of district courts. Id.; see also 
id. at 927 (citing federal statutes and rules that indicate that 
sentence is imposed by a district court).

more

a
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We agree. “Imposing” sentences is the business of 
district courts, while courts of appeals are tasked with 
reviewing them by either affirming or vacating them. See, e g., 
United States v. Tomko, 562 F.3d 558, 568 (3d Cir. 2009) (“In 
other words, if the district court’s sentence is procedurally 
sound, we will affirm it unless no reasonable sentencing court 
would have imposed the same sentence on that particular 
defendant for the reasons the district court provided.” 
(emphasis added)); Rita v. United States, 551 U.S. 338, 352 
(2007) (“A pro-Guidelines ‘presumption of reasonableness’ 
will increase the likelihood that courts of appeals will affirm 
such sentences, thereby increasing the likelihood that 
sentencing judges will impose such sentences.” (emphasis 
added)), Congress did not refer to “finality,” and imposition 
and finality are two different concepts. Congress’s use of the 
word “imposed” thus clearly excludes cases in which a 
sentencing order has been entered by a district court from the 
reach of the amendments made by the First Step Act.5 
Accordingly, we hold that that Act does not apply to Aviles.

j
I

i

5 Many of the cases to which Aviles cites in support of his 
argument discuss abatement by repeal, a common law rule 
requiring “abate[ment] of all prosecutions which had not 
reached a final disposition in the highest court authorized to 
review them” when a criminal statute is repealed or reenacted 
with different penalties. Bradley v. United States, 410 U.S. 
605, 607-08 (1973). But even that rule does not apply where 
“there is statutory direction or legislative history to the 
contrary.” United States v. Dixon, 648 F.3d 195, 199 (3d Cir. 
2011) (quoting United States v. Jacobs, 919 F.2d 10, 11 (3d 
Cir. 1990)) (internal quotation marks omitted); see also 
Bradley, 410 U.S. at 608 (“To avoid such results, legislatures 
frequently indicated an intention not to abate pending

i

i
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1

2.

We next turn to Aviles’s argument that the District 
Court erred in imposing a life sentence under the prior version 
of the Controlled Substances Act. Specifically, Aviles urges 
that his New Jersey and Maryland convictions do not qualify 
as felony drug offenses under that Act. Because his challenge 
presents a purely legal question, we exercise plenary review 
over the District Court’s sentencing order. United States v. 
Henderson, 841 F.3d 623, 626 (3d Cir. 2016). +:

[

Pursuant to 21 U.S.C. § 841(b)(1)(A), convicted 
defendants were subject to a mandatory term of life 
imprisonment if they had previously been convicted of two or 
more “felony drug offenses.” “Felony drug offense” is defined
as:

an offense that is punishable by 
imprisonment for more than one 
year under any law of the United

prosecutions by including in the repealing statute a specific 
clause stating that prosecutions of offenses under the repealed 
statute were not to be abated.”). Congress provided statutory 
direction here with its use of the word “imposed.”

Aviles also argues that our reading of Section 401(c) 
should be “precluded by the doctrine of constitutional 
avoidance.” Br. for Appellant at 43. However, similar statutes 
have been held to not apply retroactively and have not raised 
constitutional concerns. See, e.g., Bradley, 410 U.S. at 609-11 
(holding that an amendment to a criminal statute did not apply 
retroactively to offenses committed prior to the effective date 
of the amendment, even though the defendants were sentenced 
after that date).

i
1 .

(

l

i
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States or of a State or foreign 
country that prohibits or restricts 
conduct relating to narcotic drugs, 
marihuana, anabolic steroids, or 
depressant 
substances.

21 U.S.C. § 802(44). Other subsections provide the controlled 
dangerous substances that fall under each substance group. 
See, e.g., § 802(17) (defining “narcotic drug”).

stimulantor

;

To determine whether a conviction qualifies as a felony 
drug offense, we typically employ the “categorical approach,” 
which requires us to “compar[e] the elements of the statute 
forming the basis of the defendant’s conviction with the 
elements of the generic crime,” i.e., the elements of a felony 
drug offense. Henderson, 841 F.3d at 627 (quoting Descamps 
v. United States, 570 U.S. 254, 257 (2013)) (internal quotation 
marks omitted). A conviction will qualify as a predicate under 
this approach “only if the statute’s elements are the same as, or 
narrower than, those of the generic offense.” Id. (quoting 
Descamps, 570 U.S. at 257) (internal quotation marks omitted) 
(emphasis in original). We do not consider the facts underlying 
a conviction when applying this approach. Id. Here, that 
would require us to compare the elements of the crimes defined 
in the New Jersey and Maryland statutes to the definition of 
“felony drug offense.” If one of the state statutes is broader, or 
covers more conduct than the federal law, then Aviles’s 
conviction under that law cannot qualify as a felony drug 
offense. ..

i

The categorical approach cannot be applied with ease, 
however, where a statute of conviction is “divisible,” or

16
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v

icontains alternative elements, thereby making it impossible to 
determine precisely which crime was committed. Id. When 
presented with such a statute, we employ the “modified 
categorical approach,” which allows courts to “look[] to a 
limited class of documents (for example, the indictment, jury 
instructions, or plea agreement and colloquy) to determine 
what crime, with what elements, a defendant was convicted 
of.” Mathis v. United States, 136 S. Ct. 2243, 2249 (2016) 
(citation omitted). In this case, we would then compare the 
elements of that crime to the definition of “felony drug 
offense” to determine whether Aviles’s state conviction 
qualifies as such.

■I

Although these two approaches appear straightforward, 
difficulty ensues when presented with a statute that contains 
alternatives that may not be elements and, instead, may be 
“various factual means of committing a single element” that “a 
jury need not find (or a defendant admit).” Id. If the listed 
alternatives are indeed elements, the modified categorical 
approach applies. If, on the other hand, the listed alternatives 
are means of committing the crime, so that we are presented 
with essentially one crime, the categorical approach applies. 
Thus, “[t]he first task for a sentencing court faced with an 
alternatively phrased statute is ... to determine whether its 
listed items are elements or means.” Id. at 2256. In Mathis, 
the Supreme Court enumerated a three-step process for doing 
so: First, a sentencing court should look to see if a state court 
decision “definitively answers the question.” Id. Second, the 
court looks to “the statute on its face.” Id. “If statutory 
alternatives carry different punishments, then ... they must be 
elements.” Id. On the other hand, if the list provides only 
“illustrative examples” of how the same crime might be 
committed, then they are merely means. Id. (citation and

i

i

I
i
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internal quotation marks omitted). If these “authoritative 
sources of state law” “fail[] to provide clear answers,” then a 
sentencing court may look to “the record of prior conviction 
itself.” Id. The Court explained that if an indictment and jury 
instructions reiterated the alternatives laid out in the law or 
used an umbrella term when charging the defendant, the 
alternatives are means. Id. at 2257. Conversely, reference to 
one of the alternatives at the exclusion of the others indicates 
that the listed alternatives are elements. Id. The Court warned 
that:" i

such record materials will not in 
every case speak plainly, and if 
they do not, a sentencing judge 
will not be able to satisfy “Taylor's 
demand for certainty” when 
determining whether a defendant 
was convicted of a generic offense. 
But between those documents and 
state law, that kind of 
indeterminacy should prove more 
the exception than the rule.

Id. (citation omitted).

The District Court imposed a mandatory life sentence 
based on Aviles’s two prior convictions under New Jersey state 
law. Because all three state statutes of conviction—both New 
Jersey statutes and the Maryland statute—explicitly list, or 
incorporate other provision’s lists of, covered controlled 
substances, and each criminalize conduct involving at least one 
substance not covered by Section 841’s definition of “felony 
drug offense,” we need to delve more deeply under Mathis to 
determine whether the statute is divisible. If it is divisible

! 18
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because the alternative drug types listed or incorporated by the 
state statutes are elements, such that different crimes are 
enumerated, we may use the modified categorical approach 
and look at the relevant criminal records to determine whether 
those state offenses are predicate offenses. On the other hand, 
if those substances are merely means, such that there is only 
one crime with different ways of committing it, then the state 
statute criminalizes conduct broader than that included in the 
definition of “felony drug offense,” and Aviles’s convictions 
cannot qualify as such. We must consider whether substance 
type is an element or a means in each statute of conviction 
individually.

We first address Aviles’s conviction under N.J. Stat.
Ann § 2C:35-4 for maintaining or operating a controlled 
dangerous substance production facility. That New Jersey law 
provides:

[

Except as authorized by P.L.1970, 
c. 226 (€.24:21-1 et seq.), any 
person who knowingly maintains 
or operates any premises, place or 
facility used for the manufacture of 
methamphetamine, lysergic acid 
diethylamide, phencyclidine, 

hydroxy butyrate, 
flunitrazepam, marijuana in an 
amount greater than five pounds 
or ten plants or any substance 
listed in Schedule I or II, or the 
analog of any such substance, or 
any person who knowingly aids, 
promotes, finances or otherwise 
participates in the maintenance or

gamma f

l
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operations of such premises, place 
or facility, is guilty of a crime of 
the first degree and shall, except as 
provided in N.J.S.2C:35-12, be 
sentenced to a term of 
imprisonment which shall include 
the imposition of a minimum term 
which shall be fixed at, or between, 
one-third and one-half of the 
sentence imposed, during which 
the defendant shall be ineligible 
for parole. Notwithstanding the 
provisions of subsection a. of 
N.J.S.2C:43-3, the court may also 
impose a fine not to exceed 
$750,000.00 or five times the 
street value of all controlled 
dangerous substances, controlled 
substance analogs, gamma 
hydroxybutyrate or flunitrazepam 
at any time manufactured or stored 
at such premises, place or facility, 
whichever is greater.

N.J. Stat. Ann. § 2C:35-4 (emphasis added).

First, we look to see if a New Jersey state court decision 
“definitively answers the question.” Mathis, 136 S. Ct. at 
2256. Aviles asserts that State v. Kittrell, 678 A.2d 209, 216 
(N.J. 1996), does so by referencing the drugs listed in the 
statute as “CDS,” or controlled dangerous substances. But that 
case does not address the exact issue before us: whether the 
substances listed in or referenced by the statute are means or

20
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l ]
elements. See Mathis, 136 S. Ct. at 2256 (using an Iowa state 
court decision explicitly holding that the Iowa statute’s listed 
alternatives are means). We have neither found nor been 
alerted to any New Jersey state court decision speaking to this 
discrete issue and, thus, must turn to the other two methods 
provided by the Supreme Court in Mathis.

The next method requires us to consider the language of 
N.J. Stat. Ann. § 2C:35-4. As explained above, if different 
punishments are proscribed, then the alternatives are elements. 
Id.; see also Henderson, 841 F.3d at 630 (holding that an 
alternative list of substances provides separate elements in part 
because the statute provides different maximum sentences for 
violators). We have also recently noted that the inverse is true: 
The statutory provision of the same punishment, regardless of 
which alternative was involved in a crime, could indicate that 
the alternatives are means. See Hillocks v. Att'y Gen. United 
States, No. 17-2384, 2019 WL 3772101, at *7-8 (3d Cir. 
2019); see also Harbin v. Sessions, 860 F.3d 58, 65 (2d Cir. 
2017) (reasoning that the fact that a statute carries the same 
punishment regardless of which controlled substance is used 
shows “that each controlled substance is a mere ‘means’ of 
violating the statute, not a separate alternative element”). The 
New Jersey statute provides that any person found guilty under 
it “is guilty of a crime of the first degree,” regardless of the 
substance or substances used in the commission of a crime. See 
N.J. Stat. Ann. § 2C:35-4. And N.J. Stat. Ann. § 2C:43-6(a)(l) 
provides that any person convicted of a crime in the first degree 
“may be sentenced to imprisonment. . . for a specific term of 
years which shall be fixed by the court and shall be between 10 
and 20 years . . . .” Because the punishment does not vary 
based on substance type, the statute, on its face, could be said

(
L*
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to indicate that its alternative list of substances are merely 
means. See Hillocks, 2019 WL 3772101, at *8.

Additionally, the language of N.J. Stat. Ann. § 2C:35-4 
does not indicate that a jury must agree on the particular 
substance manufactured. Much like the hypothetical statute 
described in Mathis, which allowed jurors to disagree over the 
exact weapon used as long as all agree that the defendant used 
a “deadly weapon,” 136 S. Ct. at 2249, N.J. Stat. Ann. § 2C:35- 
4 appears to allow some jurors to conclude that one drug was 
being manufactured in a particular instance, while others may 
believe that the drug involved was a different one. As long as 
they could agree that a defendant maintained or operated a 
facility for the production of a controlled substance, the jury 
may determine that the defendant is guilty. See Harbin, 860 
F.3d at 65 (concluding that a similarly worded New York 
statute “does not suggest that a jury must agree on the 
particular substance sold”).

The Government supports its argument for the opposite 
conclusion by citing to the discretionary fine provided by N.J. 
Stat. Ann. § 2C:35-4, whereby the fine may “not to exceed 
$750,000.00 or five times the street value of all controlled 
dangerous substances, controlled substance analogs, gamma 
hydroxybutyrate or flunitrazepam at any time manufactured or 
stored at such premises, place or facility, whichever is greater.” 
N.J. Stat. Ann. § 2C:35-4 (emphasis added). Because the 
amount of that fine depends upon the specific drug type 
involved, the Government urges that the punishment, in fact, 
varies based on the substance or substances used, and, thus, 
drug type must be an element. Id. We disagree. We first note 
that the fine is discretionary and may not be imposed in all 
cases. Even if the fine was mandatory, however, its provision

I
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in the statute does not support the Government’s argument 
because, in imposing the fine, the sentencing court must total 
the value of all substances involved in a single conviction. 
Thus, the statute itself contemplates a single criminal 
conviction for a violation that could involve more than one 
substance. If the Government’s interpretation were correct and 
drug type was an element, a defendant would be charged with 
separate offenses based on each drug, even if they were being 
manufactured at the same place and at the same time. Because 
the discretionary fine contemplates the opposite scenario, it 
supports our conclusion that the substances listed in the statute 
are merely means by which the crime may be committed.6

ti
Having concluded that Aviles’s conviction under N.J. 

Stat. Ann. § 2C:35-4 is not a predicate felony drug offense, 
both of his two remaining convictions must qualify as such in 
order for us to affirm the District Court’s sentencing order. 
Thus, we turn to Aviles’s conviction under Md. Crim. Code § 
5-602.7 As noted above, the Maryland statute covers a broader

l’

6 The Government argues that the New' Jersey Pleading and 
Practice Form and the New Jersey Model Criminal Jury Charge 
for N.J. Stat. Ann. § 2C:35-4 may be considered in our 
analysis. But Mathis instructs us only to look at state court 
decisions and the language of the statute itself as “authoritative 
sources of state law,” 136 S. Ct. at 2256, and this Court has 
recently “rejected the significance the Government places on 
the structure of the model jury instructions.” Hillocks, 2019 
WL 3772101, at *8; see also Harbin, 860 F.3d at 67-68 
(rejecting ithe Government’s reliance on pattern jury 
instructions).
7 Aviles’s second New Jersey conviction, under N.J. Stat. Ann. 
§ 2C:35-7, presents a thorny issue unaddressed by Mathis. The

t
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set of substances than the federal definition of “felony drug 
offense.” Thus, if the list of substances incorporated by Md. 
Crim. Code § 5-602 are means, the categorical approach would 
apply, and Aviles’s conviction could not qualify as a felony 
drug offense. On the other hand, if the incorporated substances 
are elements, the modified categorical approach would apply, 
and we look to the record documents underlying that 
conviction to determine of exactly which crime, with which 
elements, Aviles was convicted. Even if the modified 
categorical approach applies, however, the record documents 
from that conviction provide no indication of the substance 
involved in Aviles’s conviction. Instead, those documents 
merely state that Aviles was charged with and found guilty of 
“Poss. of CDS W/I to Dist/Manufacture” and “Poss. of CDS.” 
A. 541. Because we would not be able to determine the exact 
crime of which Aviles was convicted, we could not rule that

i

i

i

statute provides for two different punishments, depending 
whether “the violation involves less than one ounce of 
marijuana.” N.J. Stat. Ann. § 2C:35-7. Thus, it is divisible, 
but only into two alternative elements, namely, violations 
involving less than one ounce of marijuana, and “all other 
cases,” which would include any other “controlled dangerous 
substance” or “controlled substance analog” (the “other 
controlled substances”). Id. Looking at the definition of the 
other controlled substances, the drug type appears to be a mere 
means of committing the latter crime. Thus, while the statute 
is technically divisible, the drug type, other than the marijuana 
exception, does not appear to be an element. Because this type 
of “hybrid” statute is not addressed by Mathis and because 
conclude that Aviles’s Maryland conviction clearly cannot 
qualify as a federal drug offense, we decline to address whether 
his second New Jersey conviction does.

on

; v we
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that conviction is a predicate felony drug offense using that 
approach.

We conclude that two of Aviles’s three prior state 
convictions, his convictions under N.J. Stat. Ann. 2C:35-4 and 
Md. Crim. Code § 5-602, cannot qualify as felony drug 
offenses. Thus, he could not have been subject to a mandatory 
term of life imprisonment. See 21 U.S.C. § 841(b)(1)(A) 
(providing for a mandatory life sentence where a defendant has 
been convicted of at least two felony drug offenses). 
Accordingly, we will vacate the District Court’s sentencing 
order:

f

8

IV.

For the foregoing reasons, we will affirm the District 
Court’s denial of Aviles’s motion to suppress, and we will 
vacate the judgment of sentence and remand for the District 
Court to determine the appropriate sentence.

i

r
i

We do not address the issue, not raised or briefed before us, 
that could arise on remand, namely, whether the First Step Act 
will apply on resentencing. See, e.g., United States v. Jackson, 
2019 WL 2524786, at *1 (N.D- Ohio June 18, 2019) appeal 
pending, No. 19-3711 (6th Cir. July 19,2019) (holding that the 
amendments made through the First Step Act applies to a 
defendant on resentencing, even though he was originally 
sentenced before the enactment of the Act); United States v. 
Uriarte, 2019 WL 1858516, at *4 (N.D. Ill. April 25, 2019) 
(holding the same).

8

i

25

i
l
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7

1 Q What is a controlled buy?

A controlled buy is commonly we'11 have — 

there could be an officer that operates as an 

undercover officer that will make a controlled buy or 

we can do it through the use of a confidential 

informant.

2 A

3

4

5

6;

Typically, the informant will come in. 

We'll debrief them. They will provide the 

information in reference to the person that we're 

going to target in that specific case. They are 

strip-searched. If they're male or female, they are 

strip-searched; a male if they're male, female if 

they're a female.

7

8

9

10

11

12

13

We try to control the buy the best as 

We'll have them typically shoot a phone 

call to the person that we intend to purchase the 

narcotic from. |rhey 

Drug Task Force.) We will go out.

14

15 possible.
16

17 will be given money from the

We-will attempt to18 •

19 control that buy the best we can.

They will make a controlled buy from that 

individual. They will come back. We will come back 

to the office. They'll be searched again to make 

sure that they don't have any money or narcotics on 

them after they provide the narcotics they purchased. 

Then we typically debrief them as to the facts of the

20

21

22

23

24i
25

(y'C&.YN^ Kf -Vf&vxSC rip{ ,

X^eA-ec-Uve -VesVi\ Y\)G001660
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8

1 buy.

And all the buys that occurred in this 

particular investigation, would they have occurred

2 Q
3

under those circumstances? 

j Always.|

So during the course of your investigation, 

you identify individuals that you believe are working— 

with Mr. Aviles Senior, is that correct?

4

5 A

6 Q
7

8

That's correct.9 A

Q And how were you able to identify some of 

these individuals?

10

11
j

We were able to identify those individuals 

through debriefing heroin addicts.

And as well as your investigation and 

surveillance activity?
That's correct..

12 A

13

14 Q
15

16 A

Taking you to January 2nd of 2015, did you 

conduct a buy from one of Mr. Aviles Senior's . 

associates on that day?
Yes, we did.

Q And that would have been a Kengie 

Millan-Miranda. Am I correct?

17 Q
18

19

20 ... A
21

22

23 That's correct.

Q Did you learn prior to this date that he was 

connected to Mr. Aviles?

A
s24 [

25

G001661 \
"b
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^SuppresS/on hearing (x.^Pia»d"

7

Did the search warrant also reference the description that 

you just provided about what a controlled buy is?

Yes, it did.

£rhe controlled buys that are referenced in the search 

warrant, were they conducted in the manner that you just 

described?/

A. {hYes, all of them?]

And so prior to each Controlled buy, the informant would 

have been searched; am I correct?

. «l Q-

*2

*3 A.

Q.*4

c6:

£ c T

81 Q-e

e 9
A. Yes.

cm q- Who would have been the searching individual?

It would have been a female probation officer.

And that would have been Brooke Darkes, am I correct?

A.* *

13 Q.

14 A. Yes.

15 Q. After searches are done, is the result of that search

16 provided to you? ;

17 A. Always.

18 Q. What's the reason that controlled buys are done in the

19 manner that you described and searches are performed?

20 A. So that we can control the buy and corroborate all '

21 information provided by the confidential informant.

f 22 Q. Now in this particular case, were there any red flags that 

a 235 came up during the searches or the controlled buys that caused 

a 24f you any concern?

; i
■'c*

I

©=25 A. No.

£xW\b iV
Appx 3
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i

8

If any red flags had come up, what would you have done? 

We would have terminated use of that confidential

,1 Q.

e 2 A.

informant.c3
Okay. For any of the controlled buys that are listed in 

the warrant, did anything come up during the course of them 

that caused you any issues?

» 4 Q-

c5

r 6

* 7 A. No.

The' information that is set forth in the search warrant-"Q.* 8

probable cause, as far as the controlled buys conducted, was 

that information true and correct when you included it?

c 9

010 <■*

i
Ie11 A. Yes.

And is that information still true and correct?112' Q.
!0 13 A. Yes.

Q. £jDid ybu falsify anything in that search warrant7~j {-ffk % 0 14:
1A. £No7]# * t>15

•k ^ *16'

*#,18 

*>19 

'X' * 2 0 

©21 

c 2 2

Q. ^*Did y©u leave anything. but. that might affect whether or ;
not probable. c»use>eiCLSted?jf

A. j~No~j
You would have been one of the officers or agents that 

went to swear out the warrant in front of the judge, is that 

correct?

Q.

That's correct.A.

At the time you completed the warrant and provided the 

warrant to the judge, did you believe you had probable cause 

for the locations set forth; the residence, the garage, the

23 Q.

24

25 !

i

Appx 3
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the record. I do have the recording. This was the one they 

blurred, but they blurred everything.

THE COURT: Well, we'll talk about that later. I

1

■ 2

3

mean, it's not going to help you here.

MS. ULRICH: No, I wasn't going to get into that.

4

5

THE COURT: We'll talk about that later.6

BY MS. ULRICH:7
i, So the informant comesMarch 24th, that was recorded. 

Again, [that
: , o ;8 Q.

inside 234 Lehman?]r, s .i.n the house, correctback.e 9

[jesTj f'oTlO A.

So no officers actually see the transaction, is that11 Q.

right?12

A. No.13

So again, it comes down to reliability of your 

confidential informant; correct?

Along with the officers corroborating what's occurring 

with the buy. .

Because they followed her to and from 234 Lehman?

14 Q.
i'. 15

16 A.

17

18 Q.

A. Correct.19

They don't lose sight of her, is that right?

I see her in the -- obviously,, when she.goes in the house, 

we can't maintain sight.

Q. : Right.

20 Q.
*(21/ A.

* 22h

protocol, {she gives you» 2 3' She comes back, and as per

the money/]she gets strip searched, her vehicle is searched;ia 24
:?' 0;25 correct?

AtftJiX 3
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tK 1 A. Yes.

You fak.e a recorded statement from the informant?2 nx •

3 A. Correct.

Q. jfokay* . Then we move onto the March 30th controlled buy.

This was again in. and around 234 Lehman Street, is that right?jS'=-

a ■ r^s)#
case?fjtZ Q. cAnd again,„you follow protocols in this# *

/ A. ^fejp| (There 3,0 * .£ 

cl

was, during this specific buy, there was
■X

[personal property^ 2 -sWv\ C-oor CovjerI*
Col Q. about jlpersonal property^Yeah, we're going to talk 

meet with the confidential informant?
So you^ 0

•oY »
■ ^ e ^12. A.

* eO Q,

„ STs £

arrangements~v7ith' MrTAviles for this transaction7^correct??
• — - j u -.™........~vr~ ~ -■■■- -----

^ 1-7- A.

A* & $ e ^ Q • f^a-did- you puff that in your ^search warrant""af fh'davitfg)

e ^

Yes.

And there's no call to the target?

A. (ri_believe~in~that~buy, there was,no„ call~to~the~tafge^,

Q. rBut"the informant'tells you that she has.already made*

accurate^f.Yes|||I believe that's

A. fNolT fl&*• -y l^^^t^believe^Jdnatd^JJ^ted .. hi ie H-i^f ' g'. 

^uncommon for-'informants to communicate' with- the targets(25:

f. o 2.1.

-* e O 

^ (, (23^

ft © (24\

Q. Right. No, it's not --it may not be uncommon, but let's

tally about exactly. what„arrangements were made because ,vou~~haldiL

^, $V> (earTierj they' rejuiot: (supposed (to .make arrangements' for? drugs'?1/3°
Okay. So on March 30th, you meet with your informant d and she

thasj already (made arrangements] O trade fche? "target: 'for?-Srugs;?

/Ipendix 3
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correct?1
property] to be^tradedj|(personalI believe there wasA.

*
G)
0 fAnd in your police report or a police report says that sheQ.

(had made arrangements to, quote, trade negotiable instruments

for drugs?"1
^ y-. — ■. ——1

[z A. "Personal ' "property, cor recti j

Q. -Well, the -police report-says''begotiable

j

instruments^ Do

you need to see the police report?

cr10, A. No.

rrr Q. Okay. So you agree with me that the-police report says 

negotiable -instruments?
e-
p IT2]

A. Okay.

o'14: Q. 

*15 A.

t. P'

Did you put that in your search warrant? •

It doesn't reflect what was exchanged or if money was used

to make that controlled buy.

Because turn to the next page where it has your protocols
^informant is

jrecorded drug task force currency to make the purchase? Do you!

fl7 Q.

* ** ^

. fr e P)

provided]Do you see where it says that thein.

that?J(iee

p Um-hum ]|
K------------

(21 ; A.

e 2 21 You put that in there?Q.

,P.A.
o ;2'4 Q. 

t> [25

Yes-, that' s what I wrote. 1

And you say below that last line, you say, this is the

method used in the controlled buys described above? ?

/Ipendi'x 3 :
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cE A. Correct.

.0 And that's what you testifiedn / »iiciu o Wilde. y^»u. GkJ Lii■SC •

*£ every one of your cases? Earlier that's what you testified to,

didn't you?

f?cr- A. Correct.

% fe'A 

% <•¥ 

^ *sf

^ %rjl0]

But you didn't give the informant controlled buy-moneyQ. on

No, because that buy was done withjpersonal property 

So you|broke protocols"^
i ' ^ ____ ____ ___________________ * ^

A. I (That' s rot broken protocol]} TWf

March 30th of 2015, did you?
X* 3.A.

Q. number one, correct? '

We_'ve done ~controIIgd,~Buys~iii'

trade^Tj
0} f%u dicktTtell the magistrate~iudge) pr the president

protocol It|

(the pasfij ^personalf c11

Ju:
before where there was property

# * <hLl judge who signed this that on March 30thgou broke

# &y-k 0TT did you?

***•?£ determining there was probable cause to have the search warrant 

.£ e(l7j for those properties. t

■* M Q-

^ 0 llF

*6 (H A.

Q-

A- [S gned itTjbelieve the judge read the search warrant and si

You don't put here on March 30th that you gave the 

informant controlled buy money, did you? ,

No, it doesn't reflect that. *

Of course, it doesn't say that after the transaction, the 

informant - -^strike thahC| You already said it doesn't say 

anything about what the trade is for for the March 30th in thet2_3j

search warrant? t<2 Cm Couff S.hlev. Vyo<v" 
Co*h^<?¥.V i <* l vvumtV £

for the heroin.;^ -sob.
Aoes \oeco.ASC.

VlCrjdepict^what was jjEradedjl •f o
A. It doesn't

appendix 3
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42
I believe so,1 A. ^es_-
To trade negotiable instruments for drugs?2 Q.

3 A. Correct.

4* Q. Did you know -- without telling me what they were, did you* ' 3
know what the negotiable instruments were?

y.T.Ti

!

A.
! Q. |"wet^theylega^

The negotiable instruments -- whatever the informant wasQ. n
trading was something legal?

A. BtesTj
& prescription medication?J 

substance?!
In other words,Q. wasn't

A. |rhat

^14 Q. Right. So it was something legal?

16 Q. Okay. So the informant is searched, striped searched;

13-s would be a controlled*•

A. Correct.

17 correct?

18 A. Yes.;

And her clothing is strip searched she.'s strip 

searched, and her clothing and her body are searched; correct? 

Her person and clothing are searched.

And her vehicle is searched?

19 Q.
20

21 A.

22 Q.

Yes.23 A.

And where were these negotiable instruments then? Were 

they in the car? Were they on her?
'24? Q-■*«

C)ch\h\{ 34
Appx 3
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A
!

43

They were present in the officeTj1^ A.A *
Q. In the office?>•; c2?

A. Jj^rrect^J

Is that what you said? |j3o
3!

the^ % -V c ^ 

o ^ 

■J.*?- e 6--

Q-

A. fjasll
Did you take pictures of these negotiable instruments?

Those items would have been searched prior to -..... ......

participating in the controlled buy.

So did you take pictures of the negotiated instruments? 

MS. EISENHART: Objection, relevance.

THE COURT: I'll allow him to answer. Objection is

* * 7 Q.

* «8 A.

* , 9

Q-10

11

12

overruled.13

We have pictures of them, yes.THE WITNESS:

15 BY MS. ULRICH:

16 Q. That you what?
f A. We have pictures of those items, yes.

18-: Q. Okay.; And so how did you, like did you mark these 

19' exhibits or anything other than take pictures of them? 

A. No, we didn't mark the items.
Q. Did you tell the informant at that time it was not

•

2°:
& • 22; iriate for this informant to make arrangements with theai

• *«?3!
A. Correct. We speak with them about that when that occurs, 
and we explain to them that that's not appropriate for them to

24* «>

S.2*

* 2S
Appx \3\ (II!=
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49
,1 Q. It doesn't indicate that Mr. Aviles was at 513 Arnold
*2 Street?

, 3 A. Correct, just reflects a fact and circumstance of what the 

informant observed.

Now moving on -- and that, by the way, was that video 

taped or audio taped, to your knowledge?
Not that I'm aware of.

Then moving onto April 15th, that 

looks like, at 513 Arnold Street; is that right?
Yes.

*4

5 Q.V4
6

7 A.to
Q. a controlled'buy” icwas5

? r
2 ^4

,10' A.

£ Q • [j^ again, that would have been a case where you followed

% your protocols?^

A- rfes~| ^DuringS 0that controlled buy, there was money
C o 'AT T ClcV c lAj ( a On Ct i 4-^-f yAet!N exchanged,~1

f~~-H j tic ow ^.r OcUrH
Q - y°u know that because -you actually put that

f4<vch '-M ,101b\y\ o a

in your”2
o o ^'Search warrant, didn't you?] 

^ ^ &lW| A. [jfesTj
P<t
cto

18 Q. this occasion, the informant would have been strip
191 searched?

3 20 A. Always.■J

21 Q. And the vehicle was searched?)

22 A.' Yes.
1-

23 Q. And then she would have went to 513 Arnold Street^
24 correct?
25 A. Correct.

Appx 3
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50

■ There were no officers inside 513 Arnold Street?Q.O 1

f2 A. No.
Q- ^jre you that your informant was carrying morphine 

her when she went into ,513 Arnold_Strget?J

She's making

aware* 3
and viagra pills on*4

Objection, Your Honor.MS. EISENHART:5

6 her own testimony.
I have a good faith basis for askingMS. ULRICH: i7

that question.8
Well, no, I'm going to sustain the 

You're going to have to rephrase the question.

THE COURT:9
Youobjection.

may have a good faith basis to ask it, but you have to ask it-
10

11
You can't ask it like that.the right way.12

MS. ULRICH: Okay.13

14 BY MS. ULRICH:
So the informant - - by the way, your informant*, 15 Q. All right.

is a heroin addict; is that right?o 16

A. jltesTj*17
Q. [And you know she's a heroin addict?]

• 18
A. [Yes]c 19
q. / And Was she, using during these controlled buys,- to your* 20

e 21 knowledge?;

* 0 knowledge]

Do you know if she had kicked the habit or how was she 

controlling her heroin addiction during this time period,

Not to myO, 22

23 Q.O '■

* 24
February through May of 2015?„ 25

Appx 3 i i
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2 23

And, of course, on this particular occasion, there was no

2 rrcney given to the informant, no controlled buy rrcney; is that

3 right?

4 A. Correct.

224
1 Q. 1 task force. We will go out We will attempt to control the

2 buy the besr we ran

3 That's your testimony, isn't it?
4 A. Yes, ma'am.

5 0. But you said earlier that chat was standard procedure,

6 that was protocol in these cases to give controlled buy money

7 to your informant; right?

It doesn't always happen chat way.

9 Q. • Well, you testified early on that was -part of your 
10 ; protocol; right?

well, we need to trade something or provide them with

12 money in order to get the heroin or another controlled

13 substance we' re going to purchase or receive during that

14 controlled buy.

Well, you testified in this matter on August 26th, 2016,

5 Q. You didn't say anything about car covers, did you?

6 A. No.

7 Q. Okay. And then the next page, page 8. If you could pull
6 A. cuc lines 2 thgpugh 5. This is the very next page.3 The

9 question put to you was, And all the buys that occurred in thjg

joa^ iOj^gg_jxivestigacion, woujbcheytave occurred unH*>r those10
11 A. 11 circumstances? What was your answer?

12 A. l Always

Q. Right.-13 Again, you don't tell ms anything about negotiated

instruments, did you?14
15 Q. 15 A. Correct Thac' s not seme thing we normally do.
16 before a grand jury, didn't you? 15 Q. Well, let's be clear. You can take that down. You took
17 A. Yes, ma'am. 17 an oath at this grand jury proceeding, right, to testify?
16 Q. And you were asked these very sane questions, protocols I testified truthfully and accurately.18 A. Yes. ma'am.

involving your controlled buys; right?19 19 Q. 7he truch, the whole truth, and nothing but the truth;
20 A. Yes. right?20

21 Q. I'm going to show you what's been marked as Defense 21 A. Yes, ma'am. Again, I make mistakes. I'm not perfect.
Exhibit 134.• 22 Page 7, okay. This is your testimony. We try to 22 Q. jJm noc jmidj>g any conurents. Okay. April 15th. April

23 control the buy the best as possible. We'll have them 23 15th, you testified about that. It's a controlled buy
24 typically shoot a phone call to the person that we intend to 24 correct?
25 purchase the narcotic from. They will be given rrcney from the 25 A. Which date, ma'am?

225 226
1 Q. April 15th? 1 BY MS. CJIitfCH:
2 A. Okay. 2 Q. Detective Mong, I think when we ended, we were talking
3 If you're going to get into a new area, 

maybe this is a good place to wrap it up, unless you just have 
one or two questions.

MS. UUUCH: {Shook head negatively.)

THE COURT: No? Okay. Well, I think this is a good 
break point then. Folks, let's break for lunch. We will 
return here, if I could ask your indulgence, in time for you to 
get in the jury box and be ready to go at quarter to 2, if you 
don’t mind, so we can pick this up and keep moving. So we'll 
be in recess until quarter to 2. Anything else from counsel 
before we break for lunch? Mr. Bloom, anything else?

MR. BLOOM: Nothing from the United States, Your

THE COURT: 3 about March 30th of 2015. And I believe your testimony, and
4 4 you can correct ms if I'm wrong, but it was okay for the
5 informant to make these arrangements ahead of time with the5
6 6 target regarding car covers,- is that right?
7 7 A. Yes. There's no -- we don11 have any policy that
8 terminates the use of informant because they make contact withS
9 9 a target prior to us having knowledge. We frown upon it. We

10 10 counsel them about it.
11 11 Q. Okay. And you testified, again, in this matter on
12 • 12 February 1st, 2016, didn't you; correct?
13 13 A. What's the date?
14 14 Q. Ycu testified about this matter February 1st, 2016, at a
15 Honor. bearing?15
16 THE COURT: Nothing from defense counsel?

MS. ULRICH: No, Your Honor.

THE COURT: All right. Thank you, all. We'll see

16 A. Yes.
17 17 Q- And at that hearing, you cook an oath to tell the truth,
18 18 the whole truth, and nothing but the truth?
19 you -at quarter to 2. 19 A. Yes.
20 COURTROOM DEPUTY: All rise. 20 Q. I just want to refer you to Exhibit 127.

JUsc so we’re clear, it's Defense Exhibit
21 • (Lunch recess taken at 12:32 p.m. and proceedings 

reconvened at 1:49 p.m.)

THE COURT: Welcome back, folks. I hope you tad a 
nice lunch. We continue with cross and Ms. Ulrich.

21 MR. BLOOM:
22 22 127.
23 23 BY MS. ULRICH:
24 24 Q. Pages 43 to 44. Okay, so here we are. We're talking
25 CROSS EXAMINAXIQN (CONTINUED) 25 about the buys. Then the question is asked. Did you tell the

/IppenJiX &
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227 228

frioj-- now this is regarding, we're talking abcxit the March 30th 
buy. If you need to go back in the transcript, I have the 
transcript if you want to look at it, but here we are talking 
about the March 30th buy.

And the question is, Did you tell the informant at that 
time it was not appropriate for this informant to make 
arrangements with the target ahead of time? Can you read your 
answer?

And what was your answer?11

XraASCrtfk 2 A. Yes.2

Q. And down to line 20, it says, And you had told the 
informant on March 30th — because now we're talking about the 
15th — that she was not permitted to do that, is that right? 
What1s your answer?

A. Correct. That would have been the buy where negotiable 
instruments were exchanged.

Q. Now on March 30th, you say you knew that there were these 
negotiable instruments; correct?

A. Yes.

3

4 4

5 5

66

7 7

88

It says, Correct, we speak with them speak with them 
about that when it occurs, and we explain to them that it's not 
appropriate for them to —

99 A.

10 10

11 11

And now, of course, you've always taken pictures of your12 12 Q.Q. Next page.

buy money that you give the informant; right?A. -- be doing that.

Q. And then the question was, Did you speak to the informant 
that day about it? And you said what?

A. I didn't speak, no.

Q. Now I want to take you to page 65 of this transcript. 
Again, there's a question, So there's this whole other 
relationship between your informant and this target that has 
something to do with negotiable instruments, is that right?

13 13

A. Correct.1414

Did you take pictures of the car covers? 
I did not, no.

15 Q.15

16 A.16

Even though you knew that was to be exchanged with the17 Q.17

for drugs?1818

I did not take any pictures of the car covers, correct. 
But you knew there were pictures of those car covers.

1919 A.

20 Q.20

right?21 21Your answer was?

There's no pictures retained for the car covers.

But there were pictures taken of the car covers, weren't

Sorry, where is that at?

Line 13, question was, So there's this whole other 
relationship between your informant and this target that has 
something to do with negotiable instruments, is that right?

22 A.22 A.

23 23 Q-Q-

there?24 24

I did not take the pictures.2525 A.

229 230

I'm not asking that. There were pictures taken, right? 
Yes. There was no pictures retained with the amount of 

overwhelming evidence we have in this case.

I'm going to show you again that same exhibit. I think 
it's 127. Page 43. Again, you're under oath to tell the

what do you say an line 14?

We have pictures of then, yes.

And then I say, That you what? And what’s your answer

11 Q.

2 A.2 A.

3 3 Q.

again?44 Q-
I said, We have pictures of those items, yes.

So this was February 1st, 2016; right?

But as I explained, I did not take the pictures nor retain

5 A.5

truth -- 6 Q.6

MR. BLOCM: Your Honor, again, I'm going to ask 
counsel to please step, to refrain from making these cortments. 
Again, you're under oath. If there's a question, that's great. 
But the corments, I would really ask they step, please.

THE COURT: I think you said that he's under oath.

MS. ULRICH: Well, that's a question. I mean, you 
were under oath at that hearing? That's a question. You were 
under oath -- I meant that as a question.

7 A.7

them.88

I'm not asking who took them. This is your testimony,9 Q.9

right?

A. Yes. It says, we have pictures of those items.

Q. And this is February 1st, 2016; right?

A. Yes. And I explained I did not take the pictures and they 
were not retained.

Q. And I appreciate that. But at this hearing an February 
1st, 2016, we knew we had pictures of the car covers; right?

A. But I did not take the pictures.

Q. It doesn't matter who took them, okay. So you know that 
was a hotly contested natter at this hearing on February 1st, 
2016? That was the subject of that hearing, those car covers, 
wasn't it?

1010

1111

1212

1313

14 14

BY MS. ULRICH: 1515

You were under oath at that hearing, right? 1616 Q.
1717 A. Yes, ma'am.

THE COURT: Now it's a question. 
MS. ULRICH: Okay, okay.

18 18

19 19

2020 BY MS. ULRICH:

And the date of this hearing was February 1st, 2016, 2121 Q.

As to if they were photographed?

The subject was the car cavers not chat they were

22 A.22 correct?

2323 A. Correct. Q.

And the question is asked, So did you take pictures of the 
negotiated instruments? And if you go down to the objections,

photographed. We already know that you had pictures at the24 24Q.

But that was a hotly contested natter at that hearing an2525 time.
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February lsc, what chose negotiable instruments were; correct? 
Yes, that's correct.

232
1 1 3Y MS. ULRICH
2 A. 2 Q. So the buy money is inyorcanc. You retained those
3 Q- Okay. So you’re telling me between February 1st, 2016, 3 pictures, right?
4 and tcday, this trial, you destroyed those pictures or somebody 4 A. We photocopy those.

destroyed those pictures?5 5 Q. You saved those pictures, right?
6 A. NO. Pm saying I did not take the photographs of the 6 A. Those pictures were retained, yes.

pictures, and from what I understand, they’re not rgrain^H t7 7 Q. Because that's evidence in the case?
3 did not take the pictures to begin with. 8 A. Right.

9 Q- I taiow you didn't take the pictures. -Are there -- where 9 Q. But you didn't retain pictures or somebody -- the pictures
10 are chose pictures today that you said you had February 1st, 10 of the car covers are gone?
11 2016? Where are they? The pictures were not retained. However11 A.
12 A. _Ttey_were not retained, we have overwhelming evidence in 12 Q. Are the pictures gone, yes or no?
13 this case. They were not retained. 13 MR. BLOOM: Your Honor, I'm going to object at this 

point. It’s been asked and answered at least a couple tines. 
He said, I don't know how many times ad nauseam, they were not 
retained. That means they do not have them. They were not 
retained.

14 MR. ABCM: Your Honor, I'm going to object because 
that's not responsive to her question, particularly his opinion 
as to the quality of the evidence in the case.

THE COURT

14
15 15
16 16
17 You want to respond?

MR. BDOOtM: I think he answered it.
17

13 They were not 18 MS. ULRICH: Thank you for testifying.
19 retained. 19 BY MS. ULRICH:

In other vrords, evidence in this case was destroyed? 
Evidence that would have been pertinent to Mr. Aviles, is that 
right, that evidence was destroyed?

They were not retained. Howaver, the officer that looked 
at them that would have took the pictures would be able to 
readily identify then upon looking at them again.

20 THE COURT: Well, he also answered that there was 
21 overwhelming evidence. The jury will disregard that statement 

about overwhelming evidence. That was not responsive to the

23 question. That's stricken. It will be disregarded.

24 objection is sustained. You nay continue.

MS. ULRICH: Thank you.

20 Q.

21
• 22 22

Your 23 A.

24
25 25

233 234
1 THE COURT: They've been disposed of. Let's move out 

of this area. I mean, there's nothing left to get here.

MS. ULRICH: Okay.

see, line 81 Question is, Then moving onto April 13th, that
2 2 'was a controlled buy, it looks like, at 513 Arnold Street; is
3 that right? What was your answer?3
4 BY MS. ULRICH: 4 A. Yes.
5 Q. Agent Mong -- or Detective tong, let's move to April 15th. 5 Q. And my question is, Again, that would have been a case
6 So now we have you at the suppression hearing celling your 6 where you followed your protocol? what was your answer?

informant on March 30th that she's not supposed to be making7 7 During that controlled buy, there was mtneyA. Yes.
these pre-arrangements, right? You can agree with that? We8 8 e:<changed.
just looked at your testimony?9 9 Q. Okay. So on April 15th, 2015, at this suppression hearing

10 A. Yes. 10 when yog were under oath, you said there was money exchanged?
11 Q. But then again, here again on April 15, we have your 11 A. Correct. I was wrong. There was a car cover exchanged.

informant trading what you say in your police report are12 12 Q. I'm sorry?
13 non-monetary items; right? 13 There was a car cover exchanged. I was wrong. ThereA.
14 A. That' s correct. 14 wasn't money e:<changed.
15 Q. So here we are again on April 15th. And your police 15 Q. Well, so is that another mistake?
16 report this time says that it was a non-monetary iten that's 16 That was an incorrect response. I was wrom.A.
17 going to be exchanged for heroin, correct? Well, you prepared a search warrant in this case, too.17 Q-
18 A. That's correct. didn't you?18
19: Q • • And again, you testified in this matter on February 1st, 19 A. Yes, ma’am.
20 2016; is that right? 20 Q. Because at this hearing, we were talking about theggarch
21 A. Yes. • 21 warrant, too, weren't we?
22 Q. Where you were under oath to tell the truth, the whole 22 A. Yes.
23 truth, and nothing but the truth? 23 And you said the same thing in your search warrant, didn'tQ.
24 A. Yes, ma'am. you, that it was money that was exchanged for drugs?24
23 Q. I'm going to show you Exhibit 127, page 49, so you can 25 A. Yes, and I was incorrect as well
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So another -- it's not a lie, you were incorrect is what 
you're saying?

Correct.

236
1 Q. 1 ^controlled buys, one or more of these; is .thac~’right?,~
2 2 A. *• Yes
3 A. When I did the search warrant, to my best 

knowledge and belief, that information was
3 Q. Now you said -- I think earlier you said you knew she 

worked at REM?4 accurate. 4
5 Q. Now moving to May 12th. Nbw we know that on March 30th, 

you told the informant, you know, you're done with these
5 A. Yes.

6 6 Q- Do you have any idea how much money she was making at REM?
7 pre-arrangements; right?

The informant is not supposed to be doing that, but 
9 that' s not an infraction that' s going to cause us to terminate 

10 their use.

7 A. No.
3 A. Yes. 3 Q - fAnd I think you agreed'earlier that these 'tar covers are""'/

9 '-about 240 dollars retail? ••

10 A. I believe that's what you said, yes;
11 Q. Ckav. And once again on May 12th, we heard part of the 

audio, and if you need me to play it again, I can, she's asking
11 Q. I want you to assume for a monent that'th car covers

12
12 (were, in fact, stolen by vour informant, Liz MtGovem? '

13 Mr. Aviles if he wants parts; right?

14 A. That's correct.
A • ' I was not aware they were stolen.'13

Let^s assijrje for a moment they're -stolen. That would ixP14 Q.
15 Q. Auto parts? 15 contraband, wouldn't it?
16 A. That's correct.

15 A • -jHGwgyer^r did not have that knowledge that they were">
17 ^StO^jjT^

18 Q. ’My question is, yes or no-*--

17 Q. Now. I am going to show you Government Exhibit 121.40

IS That actually depicts cne of those car covers, is that right?
19 I believe that's accurate, yes.A. 19 MR. BLOOM Your Honor, I'll stipulate. 

THE COURT; Hold it, hold it.20 Q. Okay. You would agree that's not a Dollar Store car 20
21 cover, is it? 21 MR. BLOOM I’ll stipulate that if an item is stolen.

. 22 A.' J 22 it's contraband.
23 That's an expensive car cover, isn't it?Q. 23 MS. ULRICH: The witness can answer that question.
24 A. . Yes. 24 It‘s a sirtple question.
25 Q • f’And your informant is bringing these in for these 25 THE COURT: It's now a stipulated fact that if
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1 they're stolen, they’re contraband. So let's move on. 1 Q. For what purpose? To say what?

Those receipts were provided to us for us to have a
2 MS. ULRICH: All right. 2 A.
3 BY MS. ULRICH 3 record.
4 Q. And she didn't have this one time, assuming they're 

stolen, she had them on two, three, four buys, didn't she? 
I believe there were three total car

Did you ask her where she got these receipts?

I did not ask her, no.

Q. . Do you know these receipts are false receipts? 
Ms, I’m not aware of that.

But this is what she gave you, right?

That's one of receipts, yes.

And you retained it as evidence?

4 Q.
5 5 A.
6 A. covers. 6
7 Q. Now I’m going to show you what's been narked as Exhxbic 

197. All right.

McGovern.

7 A.
3 This is a sales order billed to Elizabeth 

And below it says there's a balance of 450 dollars. 
The date up top is March 30th. 
you?

8 Q.
9 9 A.

10 Did Ms. McGovern give chat to 10 Q.
li ll A. We placed it in the folder for the investigation,

And did she tell you chat she paid 450 dollars for those 
Is that what she represented when she gave you

yes.
12 A. Yes. 12 Q.
13 Q. ' She did. When did she give that to you? 

I don't recall when they were provided. 
And why did she give that to you?

13 two car covers?
14 A. 14 the receipt?

She didn't tell me anything.

Well, it's March 30th, she gave it to you.

15 Q- 15 A.
16 They were provided; to:us'rto insure*-that -the, car covers,-.-as 

you would say,-:are>not stolen.' '-'And we~needed*receiocs-to

A. 16 Q- What did she
17 17 ceil you?

confirm *cBac vfrbm:her"place^of- esployment.

Q- Do:you, knovr chacyshe*had.>rhe.-ability are.you;aware if
she had the .ability .to pay- 45(T dbllafs?forc twoicarrcavers. on

13 18 A. She didn't give the receipts to me. 
Sergeant Hopkins.

She gave then to
19 19
20 20 Okay, fair enough. Going back one page. Do you know if 

they were provided all at the same tine or separate times?

A. I don’t know.

Q.
21 March 30th? 21
22 A. I • don11 -believe»that., she, did pay. for, them. 22 I don’t have chat knowlecfcje. 

Okay. New here' s another receipt.23 Q. I 'm sorry, what? 23 Q. This one is dated
24 I don't believe that. they >were--paid for: Those were justA. 4/16/2015. Do you see that?24

receipts»provided to'»us..25 25 A. Yes.

t
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X^CA?
microphones.)

THE COURT: All right. Ms. Ulrich, you may resume.

Q. Go ahead. Listen to the second voice.1 !oif 1
(Audio is being played.)2 2

3 3Y MS. ULRICH: Who was that?3

Q. Now we were talking about your testimony, and we were 
talking about February 10th, 2015. I want to play the snippet 
from that interview, February 10th, 2015. It's the last part 
of it. Could you go ahead? I want you to listen.

(Audio is being played.)

That's you asking a question, correct? You were asking 
the question, okay, and here we are taking the statement?

A. Right.

Q. Do you want to listen to it again?

A. No, I heard that.

Q. Okay. Was that you asking the question?

A. Yeah.

A. That was Detective Minnick.4 4

And then the next one is saying, yes, the vehicle search 
was then conducted. Go ahead.

5 5 Q.

6 6

(Audio is being played.)7 7

8 A. That was me.8

Q. Now in this report 
going to play Defense Exhibit 102. 

(Audio is being played.)

You heard that, right?

9, I'm going to play another clip. I'm9

10 10

11 11

12 12

13 13 A. Yes.

14 Q. But yet she was searched when she came back from that buy 
February 10th, is that right?

A. That' s correct.

14

15 15

Who's saying, that's when the vehicle search was' 
ccriducted, correct?

16 Q- 16

17 Q. Her person was searched?17

18 A. Yes. A. That's correct.18

I said, who's saying it?
It might have been Detective Minnick in the background. 
And then someone says, yes, the vehicle search was then 

conducted by Detective Dipalo. Who was that?

Was that me that said that?

Q. Her vehicle was searched?19 Q. 19

20 A. A. That's correct.20

21 Q. Q. And nobody found 60 dollars, did they?21

22 I testified she handed over to me six 10 dollar bills that22 A.

23 A. she got for those car covers that she gave to him.23 It was not

That' s what 11 m asking?I don't know. in the report, but it should have been in the report, but it24 Q. 24

A. Can you play it again?25 25 wasn't.

454 455

Okay. So wait a minute. So we have this detailed report 
from two years ago that was made at or near the time of the 
event, is that right?

Q. I don't know that.1 1 A.

2 You weren't there, correct?Q.2

I wasn't in the house, no.3 3 A.

Q. The only person in the house was the informant and Mr. 
Aviles, is that right?

A. I wasn't inside.

4 A. Yes. 4

5 Q. It's not your report, correct?

A. It's part of the report, correct.

Q. Okay, it's yours and it’s Detective Mang's. So new this 
report that's supposed to contain every detail doesn't mention 
the car covers, correct? It doesn't mention the car covers, is 
that right?

A. Right, because it wasn't part of the heroin deal.

Q. And now we got 60 dollars in cash that now you say the 
informant handed you when she came back?

A. Yes.

5

6 6

Q. You had to rely on the credibility of Ms. McGovern to tell 
you what happened?

A. . She showed no signs of using when we had contact with her. 
Q. Nov/ on this same -- in the same recording, it says that 
you provided her with 120 dollars in pre-recorded Drug Task 
Force funds; right?

A. Yes.

7 7

8 8

9 9

10 10

11 11

12 12

13 13

And that is, in fact, what you're saying you gave her, 120 
dollars in pre-recorded Drug Task Force money; is that right?

14 Q.14

And that's not in your police report? 
That's correct, and it should have been.

Q-15 15

16 A. 16 A. Yes.

So now we have two very -- strike that. Strike that. Now 
in this clip, I'm going to play another clip for you, it's 
Defense Exhibit 103.

17 Q. Also during this conversation, she talked about Xanax. Do 
you remember that?

17 Q.

18 18

19 19 A.. Yes.

(Audio is being played.)

Do you know what happened to that gram of really good

20 Did you ever follow-up with her if she ever got that20 Q-
21 21 Xanax?

shit?22 There was no Xanax given to us or found.

Because she was supposed to touch base with the person the 
next day about the Xanax.

22 A.

A. No. We searched her and her vehicle and there was nothing23 23 Q.

there.24 Did you ever ask her about that?24

She may have used it while she was there, right?25 Q. 25 A. No.
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1 Q. Those car covers were a material or a very important fact

2 or detail of that controlled buy, wasn't it?

3 A. Not in my opinion.

4 Q. That's why it just happened to be out of the report?

5 A. No. I made a mistake. I should have put it in there. It

6 was on the recording.

7 Q. So it was important enough, it should have been in your 
B report?

9 A. I should have included it, yes.

10 Q. And really, you didn't even remember that there was a car

11 cover involved until you listened to this recording last night;

12 would you agree with that?

13 A. I wouldn't agree with that, no.

14 Q. All right. Moving an. New we go to March 4th of 2015.

15 And here again, we have another car cover, don't we?

16 A. May I lock at my report?

17 Q. Well, you can, but I don't think you're going to find it.
18 Do you have your report that says it involved car covers?

19 A. No.

1 0- You didn't care?

2 A. No, I care.

■MS. EISENHART: Objection, argumentative.

THE COURT: It's not argumentative. She asked him if 
5 he cared, and he said no. Msve on. Next question.

3

4

6 3Y MS. OIAICH:

February 10th. you say this is a good buy, no red flags 
with your informant?

7 Q-

3

9 A. No.

Aral that's because -- and that's because you didn't even 
ask her where she got the car covers? ^

The conversation when 1 talked to her earlier in the night 
when I asked her to core in, she says, good, I have car covers 
to give to him anyhow, that will be my excuse. And that1 s what 
we used as the ruse to be able to go to him. But that car 
cover had nothing to do an that particular date with the 
purchase of the 120 dollars worth of heroin.

I'm not going to get into an argument, but it had 
everything to do with that buy because that’s what she was 
going to do to get to Mr. Aviles was to give him that car 
cover. It had everything to do with the buy.

MS. EISENHART: Objection, Your Honor.

THE QDURT: The objection is sustained. That wasn't 
a question, that was a conr.eiit. Ask a question.

BY MS. ULRICH:

10 Q.

11

12 A.

13

14

15

16

17

18 Q.

19

20 Okay. So what you're telling rre is, you don't really 
remember much about March 4th, 2015? You just asked to refer 
to your notes?

I was getting confused with the date because there was a

20 Q-
21 21

22 22

23 23 A.

24 lot of things going an.24

25 That was over two years ago, wasn't it?25 Q.

458 459

A 1 A. Yes. I know you keep saying that. But now we have a fourth carQ.V 1i- 2 /$' 2Now on that date, okay, now -- now on that date, we have 
another car cover, don't we?

Q. cover chat's used in this undercover controlled heroin buy?
A'/ 3

e s
/ Ov,"S-
k ■<

A. It wasn't part of the operation.

Q. That's not what I'm asking. I’m asking, this is now car 
cover number four, isn’t it?
A. If you say it is.}

Q. Well, you don't have to take my word. You were there, I 
wasn't. You said already February 10th, there was three; 
right? Right?

A. Yes.

3

She said, oh, good, I can

drop off the car cover as an excuse to go over there.

By the way, going back to February 10th, that was

When I called her to cane in.A. 4
y 5A

-- you*16 Q. 6

/?>fy
guys were talking about three car covers, weren’t you? She's 
talking about plural car covers, is that right?

.’Slj
And there were actually three car covers, weren't there?

7 7

6 8

9 A. 9

10 0- 10

I believe there was, yes? '.And now we're talking about number four, right?.11 A. 11 Q.

A. Yes.>12 0. That was an February 10th? 12

That's four car covers, right?Yes. \13 A. 13 Q.

Yes.)Q. Three. And are you telling this jury you have no idea 
what the value of these three car covers would be?

14 14 A.

15 Q. Okay. So we can agree an that?

A. Okay.

Q. So here we are February 4th. And you're saying you gave 
Ms. McGovern 200 dollars, is that right?

A. Yes.

15

MS. EISENHART: Objection, asked ana answered. 
Yes, it has been. Sustained.

16 16
17 THE G0UR7: 17

18 3Y MS. ULRICH: 18

Did you know the informant to have any like significant 
means cf money other than this job she was working at REN?

19 Q. 19

20 And, of course, now we know she had this car cover; right? 
She said in an earlier conversation that would be her 

reason to go over there and drop that off and then she would 
get the heroin.

And so then, of course, you learned that last night when 
you were listening to the briefing or the debriefing tape last

20 Q.
21 A. No. 21 A.

All right. So let’s co back to March 4th. So here we are 
March 4th now. And once again, new we have a fourth car cover; 
is that right? Three from February 10th, right?

Right) that had nothing to do with the buying heroin.

22 Q. 22

23 23

24 Q.24

25 A. 25

/ppenJix h ((=■)
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nicht that there was a car cover involved in this one, too?1 getting now is his total evasiveness, which I said in my 
opening they're going to be evasive.

1

That's not true.2 A. 2 that's what I’m getting 
now is that he's not answering the questions, he's being3 Q. You have an independent memory of that?

4 A.- No. I reviewed it long before last night.

5 Q. Now again, she was searched and you searched the car: is

6 that right?

7 A. Yes.

3

' 4 evasive.

5 CHE COURT But the way to deal with evasiveness.

with all cue respect, is not to ask the same question over and 
over again. I don't think, especially when you got an answer. 
Well, it's also going to trigger an objection, and I'm going to 
have to rule on the objection.

6

7

8 Q. And according to all reports, there’s no contraband found 8

9 in the car? 9 I'm going to give you seme 
latitude, but I'm watching the jury an the car cover issue, andA. Correct.10 10

11 Q- Currency or drugs? I think you’re wearing it out.11
12 A. Correct. 12 MS. ULRICH: I'll just ask it once, and then if he

Well, but the car cover had to be in the car; right?13 Q- doesn't want to answer13

A. \ That isn' c considered contraband ?14 IHE CXRT: 3ut I think --14

15 Q. Well, if it's stolen, if it’s a stolen car cover -- 15 MS. EISENHART: Your Honor, it’s objectionable even 
There's nothing to establish the car16 MS. EISENHART: Your Honor, objection. She’s asked 

this question numerous times.

THE COURT: Approach.

{Sidebar discussion held:)

THE COURT: I'm an ostensibly objective observer 
here, and I got to tell you that I think you rede your point 
with respect to the car covers. I mean, I can deal with, that 
individual objection if you want, but, I mean, I don’t -- 
you've covered it. You made your point.

MS. ULRICH: I know I made it. 1 guess what I'm

if she asks it once.16
17 17 covers were stolen. And all she’s asking is, if it was stolen, 

was it contraband. She's going to get the same answer.

MR. BIOCM:

rthey were stolen? We stipulated to that earlier in the trial.

18 18

We've stipulated to that anyway, that19 19

20 2C
21 21 THE COURT: You knew, I want to move this on because
22 22 we’re running in mud here in this trial. I'm going to give her 

some latitude only because I don't think it's so objectionable 
that I’m going to rule it out, but if we don't get out of the 
car cover area. I'm going to start sustaining objections.

23 23

24 24
25 25 The
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jury is rolling their eyes. Every time you say car cover, they 
look like they're going on dial tone. I’m being honest here.

MS. ULRICH: And I appreciate that. And you know 
that's my whole defense. I mean, we have Eon Moyer under 
subpoena to ccme in and testify.

THE COURT: If I put these jurors under oath right 
new, and I ask them what your defense involved, the first thing 
they would say is car covers.

MS. ULRICH: And my client would be happy.

THE COURT: Okay, I'm tel ling you, okay, if I press 
then, if I said, what is the fulcrum of Mr. Aviles' defense, 
every one of those 12 -- no, 14 jurors would say, car cover.

MS. ULRICH: That’s what I'm arguing.

IHE COURT: Okay.

MS. ULRICH: Okay, I appreciate that. Thank you. I

463

If it was a stoiei car cover, that would be contraband;1 1 Q.

correct?!2 2

3 'If I knew it was stolen, absolutely.-

Now you said that in February, back to February 10th, that 
she gave you 60 dollars for the car covers; is that right?

She came back with 60 dollars, yes.

And she gave it to you, right?

3 A.

4 4 Q.
5 > .5

x36 6 A.
0'V7 7 Q.

8 8 A. Yes.

9 That’s what you testified to?9 Q.
10 10 A. Yes.

'/X?11 So you’re saying the car covers had nothing to do with the 
controlled buy, right?

11 Q.
&12 12

13 13 A. No.
14 But you took the 60 bucks?

And we gave it back co her.

Now going back to March -- I’m going to go to March 13th. 
Okay. So here we are, March 13th now. Now we have yet a fifth 
car cover involved, is that right, March 13th?

14 Q.\
15 15 A.

made my point.16 16 Q.
{Sidebar discussion concluded.}17 17

18 THE CCURT: You may proceed. Was there a question or 
was there an answer? I think there might have been -- Wendy, 
I'm sorry, if yew could read that back again?

18

19 19 A. No.

20 20 Q. No? There's no car covers?

(COrtplied.)21 21 I believe it was some type of auto part.A.

22 THE COURT: You can finish the question. 
MS. ULRICH: Oh, I can finish?

'Oh, okay. What kind of auto part was it?
Some kind of molding or snail cover, not a car cover, but

22 Q.
23 23 A.
24 THE COURT: If you choose to, yes. seme kind of Holding or small cover.24 I don't exactly recall.
25 3Y MS. ULRICH: When I called her, she said, ch, good, Z can drop off this part25
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as a way to get over there.1 1 BY MS. ULRICH;

I'm sorry, I didn't hear. What kind of part did you say2 Q. So new we have this molding. Of course, you searched theQ.2

it was?3 car ahead of tire; right?3

A. Molding or sore kind of small cover. 
Q. A molding for what?

A. On the hood, like for a firewall.

4 A. Yes.4

5 And all the reports indicate there’s nothing in the car?Q.5

6 6 A. Right.

Q.7 It's an auto part?

It wasn't anything to do with, you know, to do with the 
heroin deal.

Nothing to do with the controlled buy?

Q. Nothing cn her?7

8 A. A. Right.8

9 But now today, we find cut we have sore molding in the9 Q.
10 Q. car; right?10

11 A. No. There was no contraband in the car.11 A.

12 Q. How much -- I don't knew what this molding looks like. Do Now in this particular buy, you gave her a hundred12 Q.

you have a picture of it?13 dollars?13

14 A. No. A. I gave her 75.14

You didn't take a picture of it?15 Q. Q. Correct?15

16 A. ’ No. A. I gave her 75. I made a mistake when I said that she said16

All right. And how much is something like that worth17 Q. 17 that she received a hundred.

18 because I don't know? Oh, okay. You listened to these tapes last night, right? 
I listened to them before that.

You didn't talk to Detective Mcng?

18 Q.

I don’t know.19 A. 19 A.

Q. No idea?20 20 Q.

21 A. No. 21 A. No.

Q. Let's play that clip on March 13th. Okay. Defense22 Q. Okay. It could be a hundred dollars?

MS. EISENHART: Objection. He's already indicated he

22

23 Exhibit 108.23

doesn't know.24 (Audio is being played.)24

25 HE COURT: Sustained. He said he doesn't know. 2S So there's a couple things about that. Number one, you
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said a hundred dollars; right?1 1 A. Yes.

2 A. I did. 2 So she's telling you, you gave her a hundred, and what 
ycu're telling re today is, oh, that was a mistake and you 
didn't bother to correct it? That's what you're saying today?

MS. EISENHART: Objection, Your Hcnor. It's been 
asked and answered several tires already.

MS. ULRICH: This is cross examination. Your Honor.

THE CXXJRT: I'll allow the question, but I'll hear 
you if she continues.

THE WITNESS: I should have corrected her and said it

Q.
Q. You're sitting there, yes?3 3

A. She said a hundred.4 4

5 Q. . Okay. She said a hundred. And yen heard her say a 5

hundred?6 6

I should have corrected her because it was 75, and that's7 A. 7

8 what we had. 8

This is another mistake?9 Q. 9

10 A. Yes. Yes, ne'am. 10

Q. And you know it's 75 because you were looking at Detective 
Mang's report, and that says 75 dollars?

A. No, I knew it before that. I saw the receipt.

Q. Okay. You remembered that from two years ago and you saw 
the receipt?

A. I looked at my case.

Q. So here we have, you're sitting here during this 
conversation; is that right?

A. Yes.

11 11 was 75.

12 12 3Y MS. ULRICH:

Q. And then we have, that was given to her in case, in case 
there was going to be an outright purchase for heroin; right? 
A. Right.

Q. In other words, the car cover was going to be in exchange 
for the heroin or the molding in this case? The molding was 
going to be in exchange for the heroin, right?

A. No. We gave her the money to see if she could get sore 
heroin.

13 13

14 14

15 15

16 16

17 17

18 18

19 19

Q. Detective Mono is sitting here during this conversation? 
A. I believe so, yes.

Q. And McGovern is there, right?

A. Yes.

20 20

21 Q. Okay. Well, because let's play that clip again, Defense 
Exhibit 108. Listen where you say, okay, in case there was 
going to be an outright purchase for heroin.

A. Right.

Q. Listen to that again. Exhibit 108.

21

22 22

23 23

And you and Detective Mcng are seasoned task force 
officers, aren't you?

24 Q. 24

25 25

Lfjenkx k (6
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(Audio is being played.}

So che hundred dollars, or coday 75, was in case there was 
going to be an outright purchase for heroin?

la case she could purchase heroin for 75 collars.

i 1 A. Yes.

2 Q. And then two paragraphs below that, your police report 
says that, upon further inspection, each bundle held 10 clear 
plastic Zipioc baggies each. Do you see that?

A. Where are you referring to?

Q. you know what, let me see if I can pull it up?

A. I see where it is.

0 ■ So you see we have, upon further inspection, we have 15 
bags? Do you see that?

A. Yes.

2

3 3

4 A. 4

5 Q. So it had nothing to do - - so you1 re still saying the

6 molding had nothing to do with this controlled buy?

7 A. That1s correct.

5

6

7

Q. All right. On March 13th, of course, you testified that 
there was a purchase of a bundle and a half; is that right?

A. Yes.

8 3

9 9

10 10

C. And what was that? How many bags? 
A. Fifteen.

11 Q. And then after that, upon even further inspection, now we 
have 20 bags? Is that right?

A. It says, each bundle held 10 clear Zipioc baggies.

Q. That would be 20, right?

A. If you do the math, yes. I believe that it was 15. I 
have to refer to the report that went to the lab.

Q. So that’s my point. Only 15 bags vent to the lab, is that 
right?

A. Yes. That’s what I received from her, 15 bags.

Q. 'So are we saying this is yet another mistake in a police

11

12 12

Q. All right. Do you have that report in front of you, March 
13th, 2015, that you and Detective Mong jointly prepared? Do 
you have that in front of you?

A. I think so.

13 13

£14 14
.015 15

16 16

Okay. Can you go through that report? And it says, upon 
further inspection, Detective Minnick found both bundles held a 
combined total of 15 bags. Do you see that? If you need me to

17 Q. 17
M

$16 16
'\19 190

20 20

21 A. No, I found it. report? (21

I think I can show it to you?22 Q. Yes, ma'am, that may be an error.22 A.

23 A. Yes. Okay. Let's rove on to March 30th. All right. Here we23 Q.

You have it, okay. Do you see that where it says, upon 
further inspection, it's 15 bags? Do you see that?

24 Q. are March 30th. And now we knew there's supposed to be -- that24

we have, it looks like, two more car covers?1.25 25
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>A. Yes.1 THE COURT: All right.

MS. ULRICA: I can ask if she Trade representations.

1

So that's six car covers and molding is that we have new/2 Q. 2

to date?t3 THE COURT: How much more cross co you have? What's 
that? What are you going to ask her?

MS. ULRICH: I probably have about

MS. 2ISENHART: She referenced whether or not the

3

This was one of the two buys that we actually asked her to
^£2“ 1

bring in two car covers that we would trade

A.4 4

for heroin we5 5

reimbursed her for'.6 6

Okay. Did she come in and represent to you that she paid 
for those car covers?

MS. EISH'JHART: Objection. That would be hearsay. 
MS. ULRICH: Your Honor, I understand the Government 

is going to be calling her.

MS. EXSENHART: Then she can ask that witness.

7 Q. informant made representations. Well, that's the same thing.

THE CCURT: You can't back-door hearsay. If there’s 
an objection, I’ll hear it.

MS. ULRICH: I have about another half hour or so, 45

7

6 8

S 9

10 10

11 minutes probably.11

12 Well, I might as well ask you this now.12 THE COURT:

13 MS. ULRICH: Your Honor, I mean, I can -- do you want Wendy, we're off the record.

(Sidebar discussion an the record concluded.)

THE COURT: Folks, thank you far bearing with us. 
What we were trying to discuss a little bit is sane logistics 
and timing, which I’ll fill you in on, I hope, later today. 
We're going to stay with this. Ms. Ulrich, you may proceed.

13

14 us up? 14

15 THE COURT: Yes. 15

{Sidebar discussion held:)16 16

It seems to me it would be hearsay, 
don't think it's an exception that they're going to call her 
urrier these circumstances.

17 THE COURT: I 17

13 18

19 19 3YMS. ULRICH:

MS. ULRICH: I can play the. tape recording. She's Sergeant Hopkins, we were an March 30th. Now March 30th,20 20 Q.
all over it. we have car parts; is that right?21 21

That' s fair, but you' re asking him what22 THE CDCZT: A. They were car covers,*22

she said.23 They were. And there was__two car covers on March 30th;23 2.
MS. ULRICH: I can just rephrase the question. I'll 

just ask the investigator where they came from.

24 24 correct?

A. Yes. ^25 23

h fa)
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‘Now we have six car covers char have been involved?1 Q. And yew have these pic cures on your ceil phene?i C-

Yes 7
And you den't transfer them to a computer?

2 A. ‘;Yes 1. 2 A.

All right. And now cn this particular occasion, you said3 Q- 3 Q.

' you took your cell phone and you took pictures of these car No, I did not.14 4 A.

5 'Covers?;

6 A. 'Yes, ma'am^

7 Q. "'Your personal ceil?,,

8 A. Yes.)

9 Q. "When you took the pictures, you knew it was evidence in'

'You didn't put than where they needed to be because they5 Q.

were evidence in the case, right?6

Correct.f7 A.

' 8 Did you just forget then czi your cell phone?

We had a lot going on, and I just forgot about then. 
So you forgot they were on your cell phone.

Q.
\^9

A.
/jO

/ V 10the case; right?10 Q. Then we move

Yes'.)

And so then, of course, we have McGovern go, she gets rid 
of the car covers, comes back with heroin.

11 A. to April 15th, right?)1.1s

Si A. YesQ-12 i\ I2
/ 1313 And now we have another car cover, right?Q.

t®MS. EISENHAR7: Objection, Your Honor. Was there a 
question? She's sumnarizing testimony.

THE COURT: Yeah, try to put it in the form of a

14 14 A. Yes.ki/l913 That's our seventh car cover?.15 Q-(\
16 16 A. Yes. j

And-you take a picture on your personal cell?question, please.17 17 Q.

A. tyes?18 3Y MS. ULRICH: 13

Your informant went, she crops off these two car covers*,19 Q. Q. But what you' re saying is, you took the picture on your 
personal cell, but it didn't jar your memory that you still had 
the pictures from March 30th cn your ceil?

A. Wo.

19

back with heroin; correct?120 20cones

21 Yes, from Julio Aviles, Sr.'s, place;A. 21

22 And now, okay, now the buy is over; right?Q. 22

A. Yes. f

Q. And you’re doing your police reports, right ?^

23 23 Just didn't think about it?Q.
24 I was intending to transfer them over, but I didn't. 

Okay. So new we have evidence from two buys, March 30th

24 A.

Yes. >25 A. 25 Q.
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and April 15th, an your personal cell? 

It's a work cell.

1 two cases, and again, it just happens to slip your mind?

MS. EISENHART: Objection, Your Honor.

THE COURT: What's the objection?

>2. EISENHART: It's argumentative. Ihe officer 
already answered the question.

THE COURT: I'm going to allow the question so we can 
move an. The objection is overruled. You can answer the 
question, Sergeant.

1

2 A. 2

Ch, it’s a work cell?3 Q- 3

A. Yes.4 4

Q. Okay. I take that back. So, of course, that's why you’re 
taking pictures with your work cell because that's evidence in 
the case?

5 5

6 6

7 7

A. It’s a combination.8 3

Q- All right. So now you have April 13th where you have 
these pictures. Now you have pictures from March 30th and 
April 15th, right?

A. Yes.

9 9 THE WITNESS: Yes.

10 10 3Y MS. ULRICH:

11 And then all of a sudden, you say you're jogging)11 Q-
12 somewhere.- right?12

A. ' Yes JQ. The buy happened. The reports are done, the police report 
is dene; right?

A. I don't know when it was ccrrpieted.

Q. Weil, it's completed soon after the event occurs; right? 
That's the rule, the reports are dene soon after? Your police 
report details the events soon after they occur?

A. We try to. We had a lot to sort through.

Q. Going back to my question. New we have March 30th, April 
15th, tvro buys cn your phene. Again, I guess your testimony is 
that you forgot they were on your phone?

A. No, they were on the phone. I just forgot to transfer 
than over. It just slipped my mind.

Q. Two times. Now we cot two big buys. You have evidence in

13 13

14 With your work ceil phone?14 Q.

<v ;15 0 As
vo’V 17K /p' 18

Yes. /

Q. ' With the evidence pictures cn?

15 A.

16

17 Yes, listening to nusic, yes.A.

18 How long after April 15th were you jogging with your cell'Q.

phene?19 19

'it was in toy semetime.20 20 A.

t0 Q. Of 2015? 
A. « Yeah '

21 21

22 22

23 So about a month after you rave this evidence on your,23 Q.
24 phone, you’re jogging, and you just happen to lose everything24

cn your phone? j25 25

AffenJi)( h (io)
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I didn't happen to, I lost it. irrportance of chain of custody; right?

A. Right.

Q. And you made no notation anywhere that you lost this 
evidence?

1 A. 1

Of course, that includes evidence in two of these buys?Q.2 2

3 A. I realize that, yes. 3

And here we are two years later, and new ws have no4 Q. 4

5cs pictures of those car covers, do we? 5 A. No.f °■// 

iV :
I think we have the car covers. Okay. But it was lost before February 1st, 2016; right?A. 6 Q.

In the garage -- right, we have the -* oh, you have theQ. 7 A. Yes.

car covers right now? You said, we discussed it. Who's we?

When my phone went down, I believe I readied out to 
Detective Dipalo, and I realized that I had snapped some 
pictures of those car covers quickly cn those nights of those

8 Q.
A. They were recovered, yes. 9 A.

And so, by the way, those pictures then were lost long10 Q. 10

before February 1st of 2016, weren't they?11 11

buys.12 A. Yes. 12

13 Q. And I assume that ycu cold your supervisor ycu lost the Q. Detective Dipalo is your boss, your supervisor? 
A. He's the sergeant of the Drug Task Force.

Q. Did you discuss it with Detective Minnick?

A. I don't believe I did, no.

Q. Did you discuss it with Detective Mong?

A. No.

13

X? evidence in the case?14 14

■r V, is 
V° V *

q0< *
//::

No, I don't believe I did.A. 15

Q. Okay. 16

We tried to retrieve the stuff that was cn the phone, butA. 17

jit was all gene. 18

So you lost valuable evidence in a case, and the cnly twoQ. Who's we? 19 Q.

Then I realized -- I realized that -- I reached out to my people that knew were you and Detective Dipalo? 
I don't know if I told them or not.

20 A. 20

sergeant and just said, is there any way we can retrieve? But21 I don't recall.21 A.

vV if I recall, he looked at the phone, and it was all gone.22 MS. ULRICH: I think I'm done with the controlled22

Did you make a notation of this sore where?23 buys, Ycur Honor, if you want to -- I den't know if you want me 
to keep going?

Q. 23

24 A. No. 24

Okay. And, of course, we already talked about the25 Q. IHE COURT: Can you wrap it up by 20 after?25

X
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MS. ULRICH: I can’t premise that.

TOE COURT: All right. Well, then we’ll break.

We're going to break at this time, folks, for lunch. Why don't 
we say that we will return this afternoon at 1:30 and give you 
an opportunity to have a good lunch. Counsel, anything else 
before we recess for lunch?

battery.1 1

(Batteries are being changed in the headsets.) 
TOE COURT: Back to Ms. Ulrich.

2 2

3 3

4 4 BY MS. ULRICH:

Q. Sergeant Hopkins, let's redo and go back to page 123.

Just so we're clear, those docunents were provided to you or 
the task force by Elizabeth McGovern?

A. I believe so, yes.

Q. All right. You can take that down. Sergeant Hopkins, you 
had testified on direct that Mr. Aviles was an informant for

5 5

6 6

MR. BLQCM: Nothing for the United States, Your7 7

8 Hcnor. 8

MS. ULRICH: I have nothing.

TOE COURT: Folks, we'll see you back here in time to 
start at 1:30 this afternoon. Thank you all.

9 9

10 10

you at one point; is that right?11 11

COURTROOM DEPUTY: Ail rise.12 12 A. Yes.

(Lunch recess taken at 12:12 p.m. and proceedings 
reconvened at 1:37 p.m.)

TOE COURT: All right. Folks, welcome back. We'll 
continue with cross examination, Ms. Ulrich.

MS. ULRICH: Thank you.

CROSS EXAMQOnCN (CQNTTOUED)

Q. And that was in about the year 2013, wasn't it?
A. Yes, ma'am.

Q. And it was for a little over a year, wasn't it?
A. It was around a year, yes.

Q. And what happened was, you knew that he had gotten charged 
and convicted of this theft by unlawful taking; correct?

A. I read it in the paper, but I hadn't had any contact with 
him.

13 13

14 14

15 15

16 16

17 17

18 18

BY MS. ULRICH:19 19

Q. Sergeant Hcpkins, I want to shew you Defense Exhibit 197. 
Can you just scroll through those pages?

MR. OONRAD: Your Honor, may I have the Court's 
indulgence? My battery is not working back here.

TOE COURT: No problem. I'm tenpted to say that Try 
battery is not working that well either, but I don't have a

20 20

21 It was after that conviction that you went to him and you 
asked him if he would become an informant for the Lebanon 
County Drug Task Force?

21 Q.
22 22

23 23

24 24 A. No.

You were interested, were you not, in an individual named25 25 Q.

Append \ x h (ll)
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1 Street. Tie sellers were Jose Lopez and Iris Lopez zo a

2 Roselyn Sanchez.
3 Q. Okay. If we could skip zo page 6. whac is this document? 

Thac is a power of attorney letter giving Julio Aviles

5 power of attorney over chat address.
6 Q. And page 9, whac is depicted here?
7 a . That looks like a receipt for chat transaction preparing a 
3 power of attorney related to the property at 513 Arnold.
9 q. If we could go to page 14, whac is depicted here?

10 A. That is also a bank receipt, balance of 13,020 dollars.
11 And at the bottom, 24,^O. It's two different dates on there. 

MS. EISENHART: Those are all zte questions I have. 
THE COURT.- All right. Any recross? Ms. Ulrich.
MS. ULRICA; Just a cotple questions.

1 BY MS. EISENHART:
Sergeant Hopkins. I'm showing you what's been marked as 

3 Exhibit 78. What is that item?
This is a contents or a safety deposit box at the Metro 

We received a ccnsent search from Mr. Julio Aviles. Sr. 
.And you’ve get a blue bag on your lap, is that correct?

2 Q.

4 A.4 A.
= Bank.
6 Q.
7 A.. Yes.

Is what you’re referring to inside that blue bag?9 Q.!
9 A. yes.

Mere chere 3cre items in particular that were of 
Liportance to you in your investigation?

10 Q.

11
1212 A. Yes.
13And if we could pull up 78.1? Sergeant Hopkins. I’m going 

to direct your attention to page 1 of this exhibit. 
depicted here?

That is a Fulton Bank receipt in the amount of 4000 
dollars. And at the tep, there's an address, whiedi T believe 
is a law office, with the money amount of 19,000.

And page 2 of the exhibit. Sergeant Hopkins, what is 
depicted there?

That's a Metro Bank receipt paid to Lebanon Title Company, 
319,507.39.

If we could turn to page 3 of the exhibit? What is 
depicted here?

That is a deed for the garage address of 513 Arnold

13 Q.
14What is14

RBCRCSS EXAMDnnCM15.15
BY MS. ULRICT:1616 A.

You talked to Doug Moyer at REM, correct?0.1717
I believe it was Doug tover. ves13 A.18
You found cut she was fired because she was stealing the19 Q.19 0-

car covers, right?2020

NS. EISENHART: Objection, hearsay.

THE COURT: Well, it’s what he learned, what's your 
understanding of it is tie nature of the question.

My understanding is tlac there was some 
issues there with like a candy fund, and they were told about

21;21 A.

2222

2323 Q.
THE WITNESS2424

2525 A.

i

511510

1 objecting because these things are hearsay? Or can we step it?
2 All of you. Now let’s move on.

3 BY MS. UUtfCH:

4 Q. Okay. I'm going to shew you what's been marked as Defense
5 Exhibit 139. You'll agree that these are other items found in
6 the safety deposit box? That is a document in the name of
7 Leandro Nazario Sanchez, is that right?
9 A. Yes, ma'am.
9 0- Next page. That's another docunenr that was in the safety

10 deposit box in the name of Leandro Nazario Sanchez?

11 A. Yes.

J car covers.

2 BY NS. TJiaiffl:

They told you the car covers were stola^ri^K?^3 0-

MS. EISENHART: objection, hearsay.

THE COURT: well. yes. t mean, it's his

6 understanding. Let's try to avoid the hearsay. Sustained.

7 BY MS. UIRICH:

I'm going to neve to -- you said something abcxit candy.

4

5

I
3 Q-

What did you say, candy fund? What did you say, something9

ahntir a >.hat fund?10

A. A candy fund.11
That’s another document you found in the box in the name12 Q-A candy fund. What about the candy fund?12 0-

of Leandro Nazario?13Objection, hearsay.

No, he jusc testified he learned about a
MS. EISENHART:13

14 A. Yes. ma'am.
Q. Again, that's another documait in the safety deposit box 
in the name of Leandro Na2ario?

MS. ULRICH:14
15candy fund.15
16THE COURT: Ask a question.I 16
17 A. Yes.BY MS. ULRICH:

Why did she get fired over a candy fund?
17

And again, that1 s another document that was fcajnd in the 
name of Leandro Nazario?
0.1313 Q.

19Doug Moyer just said thereIt wasn't over a candy fund.19 A.

20 A. Yes.was some matey missing at sane poinc_frgm_a_cOTdK_fund.20

Ar»ther document found in tl»t box in the name of Leandro0.21MS. ElSENftRT: Your Honor, it’s the same objection21
Nazario?22of hearsay.22

23 A. Yes.THE COURT: Do you want it stricken? Is that whac 
you're asking here? Do you care? O: do you just want to 
object because it’s hearsay like everybody else has been

23

. UURICH: That's all I have. Thank ycu.2424
THE COURT: Thank you.2525l

!
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because she v/asn ’; involved with it. and i: was tucked away.

2 she was no: involved.

And r expect ter co say she never saw Michael

4 involved with thac. Guideposcs and principles. So during voir

5 dire, the judge several rimes seated a principle, that

6 individuals when they cone co court are presumed co 6e 
And che judge would ask, can you Live with ttec?

9 And nefcedy really said no. And no disrespect co che judge, I 
9 would prefer chac ic would say, these are our rules ate

10 guidelines by which you nust, thac you nusc follow, by which

11 you nusc abide, and if ycu can1 c apply these rules, please

12 don't be on our jury.

So can you live with Michael is presured co be

14 innocent? He cores in here with a clean slate. Awl che burden

13 of proof is ai che Uhiced States Government. Micteel doesn't

16 have co produce any evidence. We don't have to make any

17 argument. We don't have co do anything. The Government has to

19 prove every element of every offense beyond a reasonable doubt.

I risk deferring an epening statement because I ves

20 uncertain if we didn't -- essentially, if you rake up your

21 mind, and ask you not to. but it's sort of tenon

1 1 t'it what we want to hear, fit what we wane co telieve. 
ycu listen to che evidence, I ask you to keep an epen mind 
because ycu might hear a police officer take che witness scand 
and testify, veil, or a recording chac says we spore a hurdred 
dollars, and, 'well, we wrote it dawn, it had co be 75 because 
chat's the way we wrote ic down, but a recording might say ic's 
a hundred dollars.

So as
2

3 3 (
4

5

6
7 innocenc. 7 f,

9 And hew do ve reconcile chat. It was a mistake, and 
Me' re forgiving because gererally these bias 

and filters chat we have, we don't like people who handle

9 we make mistakes.

10

poison, tec we very inch like police officers, at least here in 
Central Pennsylvania I find that we do.

Whether ** like it or not, we have this inplicic bias. And 
when you have that inplicic bias, saoecimes you filter out what 
yai are listening to and you focus on what works for you and 
whac doesn't work for you or what you chink stould apply or 
what you don’t think should apply.

. ^ Keep thac open-mind. — Ultimately everyDefarianc—in— 
the ccurtrocm has separate charges perding against them 
They're similar as co each ocher, buc chey're three different 
Defendants. They're not all just <ne big Defendant, 
regard co each of the Defendants, there are different drugs 
chac apply co them. And I won’t cell you whac che punishnencs 
are. but ycu know chat there are punishments thac come with all 
of thac.

ll

12 And so that helps us.
13 13

14

15 r ■:

i,16

17

19
19 19

20

I.nature, we

sort of care co a gut decision, a feeling for whatever reason,

21 And with
22 22
23 and we begin to get filters.

And so I like to show this Far Side cartoon, 
sort of start co pidc out the pieces thac fit narrative.

23 f ■24 Because 24
2S 25

l^s~(i 9 Mr. Moyer Otu^e.c o9 %.ElA A\lVo rr)o4ii moiA i\/e

!,
927 929

1 So chat’s why r ask you to consider not just each 
individual, but consider each individual charge and consider

1 THE WITNESS: Doug Moyer.

DIRECT EXMOKAXIGR
2 2

che evidence as ic applies to each count against Micdael 
Millan-Miranda.

3 3 BY MS. ULRICH:
4; C would submit co you that when you do, at che 

end, ycu're going to find thac he was on the team, all righc.
4 Q. Good morning, Mr. Moyer, i-m Lori Ulrich. We've never 

met, have we?5 5
6 Count 1, conspiracy.' 6 A. Mo.
7 But you're going to gee a second opportunity co make 
9 another decision, and that's going co cone co a quantity. And 
9 that's where I ask you, and I'll laceraigue,' and I won't do it

10 now, but chat's whac I'm going to ask you to focus on, are

11 chose amounts.

7 Q. Ic's nice to meec you. Mr. Moyer, you are here because I 
vartz zalX Co you abac your business, okay. And whac

:
9

9 business do you own? 
10 A. REM Automotive.

U Q- ta* long have you owned REM Automotive? 
Full owner for about two years.12 And then there are charges regarding cocaine. Ate I

13 teuld submit to you there's no evidence that Michael was

14 involved in distributing crack or powder cocaine, and you

15 should, and I believe you will, find him not guilcy of ctese. 
IS Thank you very imch.

12 A.

13 Q. Pardon?

14 A. Full oteier, conplete owner for about two ytexs.

15 Q. And you've been there how long?

16 A. Fifteen years.

17 Q. And vfcat does REM *>?

Manufacturers restoration parts for classic

17 THE CCORT: Thank you, Mr. Abcm. That is Mr. Aban's 
19 epening then. And so we are on che defense case, tad I
19 understand, Ms. Ulrich, you may have a witness far us; is chat

20 correct.

..r
19 A. cars.
19 Q. And can you give che jury an idea what parts you 

manufacture?20
21 MS. umiCH: I do. I would call Dcug Moyer to the 21 A. It's interior soft goods, food liners.
22 scand. 22 Q. If you could just let them know?

2 3 A. TTunp mats, glove pcctes, things rntae of fabric ate 
24 cardboard.

23 THE XURT: Very well.

DCOS H3YER, DEFENDANT AVILES* WITNESS, £#CRN 
COURTROOM DEPUTY: State your name' for che record. I241

25| 25 Q. And you manufacture car covers? i •

BW.VA 4*7 4tsV' "AOV"< ^ NAir • Wo vurotv\
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-o tear, fit what we want co believe. So asfit *ftat we want 
you listen to the evidence, I ask you co keep an open mind 
because you might bear a police officer take the witness stand 
and testify, well, or a recording that says we spent a hundred 
dollars, and, wall, we wrote it down, it had to be 75 because

1involved with it. and it ™as tucked away,because she wasn't1
2she was not involved.2
3ahe never saw MichaelAnd I expect her to say 

involved with that. Guideposes and principles. So during voir
3

4
4

5the judge several times stated a principle, thatdire.
individuals when they come co court are presumed to 6e

5 chat’s the way we wrote it down, but a recording might say it’s 
a hundred dollars.

6
6 I7And the judge would ask, can you live with that?

And no disrespect co the judge. I
innocent7 It vas a mistake, andAnd how do we reconcile that.

We're forgiving because generally these bias 
and filters that we have, we don’t like people who handle

9And nobody really said no. 
would prefer that it would say, these are our rules and

3
we make mistakes.9

9
f10that you must follow, by whichguidelines by which you ftust, 

you must abide, and if you can'= apply these rules, please
10

poison, but we very (inch like police officers, at least here in
And so that helps us.

ll
11

Central Pennsylvania I find that we do. 
whether we like it or not, we have this implicit bias.

12don’t be an our jury.
So can ycu

iirocsnc? He cores in here with a clean slate. Snd the burden

Michael doesn't

12 And13live with Michael is presuned co be13 when, you have that implicit bias, sanecimes yew filter out what 
focus cn what works for ycu and

r i14
14

you are listening to and you 
what doesn’t work for ycu or what you think should apply or

15of proof is on the Chi ted States Government. 
have to produce any evidence. We cton’t have to make any

we don’t have to do anything. The Government has to

15
A16

16
what you don’t think should apply.

Keep that open mind. Ultimately every Defendant in 
the courtroom has separate charges pending against them. 
Itey're similar as to each ocher, but they’re three different

And with

17
17 argument.

prove every elerent of every offense beyond a reasonable dcubc. |l1818
19statement because 1 wasI risk deferring an opening 

uncertain if we didn't -* essentially, if you Jiske up your
19 t20
20

Defendants. They’re not all just one big Defendant.21but it’s sort of human nature, vemind, and we ask you not to, 
sort of care to a gut decision, a feeling for whatever reason,

21
regard to each of the Defendants, there are different drugs

And I won’t tell yw what the pjnishnents
22

22
chat apply co them, 
are, but you know that there are punishments that care with all

23and we begin to get filters.
And so I like to show this Far Side cartoon, 

we sort of start to pick out the pieces chat fit cur narracive,

23
24Because

24
of that.25

25
i' i

.1 ■
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THE WITNESS; Doug Moyer.1So that’s why I ask you co consider not just each 

consider each irelividual. charge and consider
1

PTparm EEMONMICN2 Pindividual, but 
the evidence as it applies to each count a^inst Michael

2
BY MS. ULRICH:

Q. Good TOining, Mr. Moyer. I'm Lori Ulrich.. We’ve never 
met, have we?

3 I,3
4I submit to you that when you tto. at the

the team, all right.
Millan-Miranda.4

5end, you’re going to find that he *as on 
Count 1, conspiracy.

5
A. NO.66 Mr. Moyer, you are here because I 

calk to you abcut your business, okay. And whac 
business do you own?
A. R£M Automotive.
q. How long have you owned REM Automotive?
A. Full owner for about two years.

It's nice to meet ycu.Q.7But you're going to get a second opportunity co make 
another decision, and chat’s going to care to a quantity. And 
that’s where I ask ycu. and I’ll later argue, and I won’t do it 

but that’s what I'm going to ask you to fccus on, are

7
3 want co

3
9

9
10

10 now,
11

those amounts.11
12And IAnd then there are charges regarding cocaine, 

would submit to you there’s no evidence that Michael was 
involved in distribute crack or powdsr cocaine, and you 
should, and I believe you will, find him not guilty of those. 
Thank you very auch.

THE COURT:

t12
Q. Pardoi?

A. Full owier. complete owner for about two years.
13

13
14

14
And you've been there how leng?

16 A. Fifteen years.

17 Q. And what does RIM do?

Manufacturers restoration parts for classic cars.

15 Q.15

16
That is Mr. Abcm'sThank you, Mr. Abcm.17

18 A.

19 Q. And can you give the jury an idaa what parts you

20 manufacture?

And IAnd so we are on the defense case.

have a witness for us,- is that
opening then, 
understand, Ms. Ulrich, ytxi may

18
19

020 correct.
It’s interior soft goods, hood liners.21 A.1 would call Doug Moyer co theMS. ULRICH: I do.21
If you could just Lee them know?

Tnrrp mats, glove fccrees, things made of fabric and

22 Q.
22 stand.

THE COURT: very veil.

DOUO MOYBt, DEFENDANT AVILES' WITNESS, fflCRN 
COURTROOM DEPUTY: State your name for the record.

23 A.
23

24 cardboard.
24

And you ranufacrure car covers?25 Q.
25

~Xt\Os\ VcsV' hAOAM 0? -VKe real ©umer Persia I
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gh&r1 ggrcrolled buys, one or acre of these; is chat ri
r -

2 A. yes.

3 Q. ffe- you said -- r chink earlier you sai^you knew she 
worked ac RH*f?

Yes.

CO you have any idea tow «

4

3 A.

6 Q. 'TOney she was rtaking at REM?
7 A. No.

9 Q. And I chink you agreed trlier that these ar covers are
abouc 240 dollars /

I believe that's wlai

9
t

10 A. c you said, yes.

,T w*E!L Yigj to assume for11 Q, a .Tomenc that these .covers

I *es not jfare they were

12

i*13
’ 1

0- Let's assume for14 a morenc ~My*re stolen. Thjc be13
ccntraband/woul*i'c ic?ISi 16

Hauler. I did15 A. ^ot tove chac kipwi **^*70 chat ttoy17

Q-/>Y qugscicn is. yes or no --

17
ia

18
19

19 MR. BLOOM: Your Honor. I'll stipulate.

Held it, told it.
I 11 stipulate that if an item is stolen,

20
2i THE CCtRT:

21
m. BLOOM:

. 22
22 ic‘s contraband.i 23

‘ 23 MS. ULRICH:

It's a sinple question. 
TOE COURT;

Ihe witness can answer -hat question.f 24
24

25
25 It‘s new a stipulated fact that if

l

238
1 0- For what purpose? Tb say what?

Those receipts were provided to us for ua to have2 A. a
3 record.

0. Old you ask her where she got these receipts? 
I did tot ask her, to.

CO you know these receipts are false receipts? 
No, I'm not aware of chat.

5

6 Qy

7 A.
8 Q. this is what she gave ycu. right? 

Th^'s one of receipts, yes.
Andtou retained it as evidence?
Me placed

12 0. And didVn
13 o© car covers^

9 A.
L0l Q.
111 A. it in the folder for the investigation. yes.

tell you that she paid 4S0 dollars for those 
Is chat what she represented when ste

1

gave you14
14 the receipt? \

15 A. She didn't cel^
} IS

me anything.

^'tell. it’s Marcttaoth, she gave it to you.
15

16 Q.t What did she17
17 cell you?

19
18 A. She dito't give the

19 Sergeant Hopkins.

20 0.

iipcs to me. She gave then to19
20

Okay, fair enough. Goin\ hack one page, 
they were provided all at the 

I don't know, r don't have

Co you know if 
tine or separate times? 

jac knowledge.
Okay, now here’s another recent. This one is dated ’ 

4/16/2015. Do you see chat? \

21
21

22
22 A.

23
23 Q.

24
24

25
25 A. Yes.

7
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1 A Yes.
2 0. Arri as an office employee. were there tiroes <*en she was

3 in the office alone?

l A. Yes.

I want to be clear on that. I am going to show you what16 
been marked as Defense Exhibit 137. to you recognize that

2 C.

3
4 A. Yes.4 individual?

Now where did you keep tte car covers and these automotiveQ.3Aossibly.= A.
6 parts?Wto do you •- wto is she? Wxd do you believe her to be? 

Liz MoGovem.
Now you know Liz McGovern?

6 Q.
Just in our warehouse or finished goods are in the sameI 7 A.7 A.

9 building attached to the office.9 Q.
9 Q. Mould Ms. McGovern have had access to chose areas?

10 a. Yes.

11 Q. And would she have been in these areas alone? 
kS. ElSaftiART: Your Hctkjt, I'm going to abject at

13 this point to the leading questions.
TOE COURT: Approach, please.
(Sidebar discussion held:)

TOE COURT: You want to just proffer for roe what this 
1? witness is for? I chink I know.

{■G. ULRICH: He's going to say the car.covers wre . 
19 stolen and that they suspected she was using heroin. She «a

9 A. Yes.
And you taiow her as Elizabeth or Liz?

Liz McGovern.
She was giployed at REM.
And how long was she an employee at R£H? 
Probably more than 13 years.

10 Q.
11 A.

12And how do you tacw Ms. McGovern?12 Q.
13 A.

1414 Q.
1515 A.
16Is she working there now?Q.16

to.17 A.
1319 0- And can you land of give us -- well, ves she working there

19 in the beginning part of 2015?
20 A. Yes.
21 0- And what were her job responsibilities?
22 A. She had entered orders, custmer service, accounts

falling asleep, poor performance. These two things.
THE COURT: I'd like to get through this testimony.

I lean, you know that's what he's going to testify to. You'll 
have him on cross exaidnacian.

J£. eiSQKART: That's fine. I'm just asking her not

20

21:
22! 23receivable.23
24f>rd was she an office, somebody that you «uld consider an 

25 office employee?
24 Q.

to lead.25

932931
1 mentioned and some ocher. I think a truck mat.r«d like to get this crial finished.

2 think every single question so far has 
really been objectionable, and I think we've given about 30 
ncn-cbjeccions.

TOE COURT:1
And was there anything about her demeanor chat you noticed 

ch3t might have been a problem or good tor chat matter?
I mean, towards the end. 6he was lace all the cine and

2 Q.MR. BLOCK:2
33
4 A.4

falling asleep sometimes at her desk.5I know you'reTOE COURT: Try not to Lead as nuch. 
trying to get through ic. Try to find a balance here that

5
And did that give you any cause for concern?6 Q.6

7 A. Yes.makes everybody happy.
(Sidebar discussion concluded.)

THE COURT: All right. Ms. Ulridi. you may continue.

7
And what were your concerns?
My concerns were ctoc she tes ising seme type of drugs.

Q.9S
9 A.9

Oid-ycu know, were you aware of whether she had a history 
of using drugs?

Yes, we had known from -• she had been employed there, I

Q.1010 BY VS. OLRICH:
Mr. Moyer, can you describe for the jury -- well, do ycxi

12 knew wton she was -- was she terminated or did she voluntarily

13 quit?

1111 Q.
12 A.

Hi-ry-t know if it was 20 or 25 years ago, and had left there and13
chqi had been incarcerated, that was before I was there, for14She was terminated about a year ago.A.14
drug use or sorrething to do with drugs.15And can you tell the jury what led up to chat termination? 

She had been cn probation fee stealing money frun the
15 0.i

Did she ever have -- let me ask you this. Did she 
purchase -- well, wto do you sell these -- what's the value? 
Let's talk about the value first, ttist's the value of a car 
cover? C knew there's two values, Wholesale and recall?

Yeah, the retail is probably around 240 to 2S0 dollars. 
Wholesale is at the lowest points probably 135 dollars.

16 Q.i 16 A.
17ccapany, just general poor performance at work, being lace, not17
16Then we becamestowing up, leaving without notifying anyone.13
19aware of her taking no re items beyond noney, seme of the19I 20 A.'Hz that poinc. we decided to move on.products we made.20
21Q. You said you became aware she was taking more items? Is 

chat what you jusc said?
A. Yes.

21
An) you said you manufacturer hood liners?22 0-22

23 A. Yes.23
What's the value of a toad liner?
Those can range probably from 20 dollars for a non-molded

24 0.What were these more items?24 0.
j 25 A.I don't reroeiber specifically. I mean, car oovers were25 A.

:
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1 One to atou; 33 dollars for one that's molded. and i; purports ;o be an invoice from ROT. 

A. Yes.

1 Da you see that?
2 0. And who typically purchases icons such as car covers from 
3 your business?

We primarily sell wholesale, so it would be our dealers.
3 Q. And 1: ‘s billed to E. McGovern. And you’ve rasn chis

4 A. before?4
l ,5 air vendors that then retail the items. 5 A. yes.

6 0. So is ic carmen for individuals to purchase these, things Okay. And did yew have an cppcrcunity to check your6 0.
r{? then? 7 records?

9 A. On occasion if somebody is local, we’ll sell recall, hue S A. yes. This cue either has been ccnplecely deleted out of 
air accounting system or ic was overwritten far another9 otherwise. r». 9

10 Q. Did Ms. MtGovem ever purdiase any car covers from your 10 customer, a normal customer verdor.
11 business? 11 Q- So would you consider this a fraudulent invoice?
12 A. Not chat we have record of. 12 A. yes.
13 0. And I'm going to show you what's best marked as Defense 

Do you recognize chat document? 
l mean, I haven’t seen petty cash slips like chat before.

13 Q. Then I’m going to shew you the next page. Sane thing. Do 
yoi see chat? it says, two car covers. 430 dollars, 
see chat?

14 Oddbic 197. 14 CO you
13 A. IS
IS That's signed by another employee there who t -- I know ste had 16 A. Yes.
17 borrood aoney from that employee from Holly Light, H Light.

19 Q. is that somebody that works for you, H Light? 
had at the time. She does not anymore.

20 0. I’m sorry?

21 A.

17 0. You looked for that as well?

19 -A; Yq>.

19 0- And what did you determine?

Yeah, that one was also — one of the two ves deleted, aid

19 A.

20 A.
Holly had ac that time worked ctere, but dtoea rot anymore. 21 one v«s overwritten for a regular customer.

0. So you would consider chat fraudulent as well? 
A. Yes.

22 Q. And do you bww. is this -• do you know this to be an 
accurate r^resencacicn of a transaction that occurred ac ret? 

Mot that 1 am aware of, i».

22
23 23
24 A. 24 MS. UL&1G4: That was all I have. 

THE COURT:

Thank you.

Thank you. Ms. Ulrich. Why don't we go23 Q. I’m going to shew you the next page. This is an invoice. 25

r

I933 936
1 cross, and then ve'Ll ga back and see if there’s anything. Do

2 yai have ary questions, Mr. Abcm?

PR. ABQT: I do not. Your Honor.

MR. CONRAD: I do not. Your Honor.

THE CCUfti: That retries that.

MS. EISQMART: JUst briefly. Your Honor.

1 0- Dt yoj have any way to know whether or not there ever were

2 invoices?
3 3 A. Yeah. All of ocr invoices that are issued are in cur
4 4 systen, the ones that are issued to regular customers.
3 S Q. Okay. •
6 6 MS. EISE2WU7T: No ocher questions.
7 CROSS fflOUCKATICW 7 THE COURT: All right. Anything else? 

tG. ULRIffl: No. Thank you, Mr. Mayer. 
THE COURT:

3 BY MS. EISEHHART: 9

19 Q. Mr. tioyer. yai Indicated you terminated Ms. ffcGovem

10 approximately a year ago?

11 A. Yes.

9 Mr. Mayer, thank you. you can step down. 
And do you rest?

ULRICH: we would rest.

10 You're released.

11
12 Q. And what was it that caused you to become aware clat there 

may have been stolen merchandise?
Mr. Garvey had talked to ae and indicated that she may

12 T>C COURT: All right. And I think chose exhibits
13 13 ^re already in?
14 A. 14 CCXJRCRCCM 0E9UIY Yes. Judge.

Am I right, chose exhibits were in?15 have stolen seme icene. aw was in chac -- I believe ate was 13 THE CCLRT:
16 in the hospital ac chat point. And when ahe got out, I met 16 JG- ULRICH: Yes, Your Honor.

THE CCLRT: Okay. Mr. Abcm.

We are not going to be offering any

with her, confronted her about it, and she confessed to17 17
18 stealing items. 19 ft!. ABCM:
19 0- And one of the things that you had indicated to Mr. Garvey
20 was chat your inventory control policies were a little bit lax?
21 A. Hat’s correct.

19 test Limy.

20 THE COjkt; All right. Mr. Ccnrad. 
fR. CC2JRAD:21 Ycur Honor. I will have cne witness, 

bit. sir, because we've had to bump cte sdiedule if) here, we're 
still uniting to see ir„she's here because we had to move her

22 Q. And as it relates to che invoices that we saw on the

23 screen, you indicated that there was no record in your system

24 of them ac the point that you decked; correct?

23 A. Correct.

22

23'

24 up. Sie «s traveling some distance. May I have the Court's 
indulgence for a few moments?25

£xki tit— MS
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