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vommonweaith of Pennsylvania APPLICATION FOR
' ® SEARCH WARRANT
' COUNTY OF LEBANON N ¢~ Sa8 AND AUTHOR'ZATION
B T P TV LTV PSS e SNER G T L 5 v 8 e, S A N

Docket Number Polica Incident . Warram Contrcl

 (issuing Autnonty). v Number. SWEI3 _ Number; SW513

. Det. Mang. Sgt_Hopkins Lebanen: Coumy Deug Task Fowe 117-228-4&71 < May 13, 2015
. NAME TAGENCY . “"m — oarrof_"'ﬂnﬁ‘,—”‘:". :

|D£m (TEMS 'ro [ 3 SEARC)(UD'FM Mn SEWED (8¢ a3 58950 a5 005N ) :
" Pa.Act6d Controlleg Substances: Drug Paraphernaha Drug Proceeds; Electromt‘: Med:a Refer to At!achement !

:

; sﬁsmnescmoﬁ PQMESMM nasan 10 uesemma&:mmsm ﬁu Ak Vam &ak Dem Bm ﬂc/
: 234 Lehman Street, Lébanon City, Lebanan County. PA 17048, 513 Am
PA 17046: (Refer to attachment) outbmtdmg ‘and areaslcumlage msable
2003 Chevrolet Tahog bearing Pennsylvatia Reglstraﬁon JPS?BSS VIN: 3(3NFK16293G126848

mummmvmmawmovaum.nWWuuWn wmsswm . B :
_Julia Aviles, Alex Aviles- D:az Rosenn Sanchez Nazano : . i

Y

o O e oo oy o S oy ST —— 1
- Titie 35 cthap & 780 113a30 PW":‘ cs, 1138?5 Poss CS 113332 POSS Para ’ ;, VAR!OUS t

. A FETOI

V. Ul Warrant Appiication Appmved by Distrlct Anomey -~ DA Fite No. ____
-' {1 DA apirodal Mequired pet Pa A.Lrim.P. 202(A) Wity astigned Flia Mo. per Pa.R-Crim P, 50T},
: 52 Addm‘onal Pages Attached (Othier than Affidavit of Protidble Causs)

1 @ Probable Cause Affidavit(s) MUST be attached (unless sealed bolow) Tomr rumber of pages:

NPT TOTAL NUMBER Of gmsmswwkumwwmwsemmwnu § EVEN.F Y OF THE PAGES. ARE 3

- The below named Affianl, baing duly swom tof affirmed) boforé the issuing Autharity acmrdmaicrlaw deboses and 3ays that (here & probabile -
se (o' beleve thay cenam propeﬂy 15 edpnce of or the fruit of s cime o1 18 cantrabang or i¥ unhw?u y possessed of is athervnse subject to
afftises: o i the possession of the ‘pamicular Shrson as; descnbed above. !

treet, . Lebanon Cnty Lebanon County « s

LERANDN COUNTY DRUG TASK roncg . mz*rsrscnvs ssneum o
A B0 ommmzf vmequr s ;..: i

S : : i -
10 L,\w ENFORCEMENT - which | neve Tound ptobable: cause. | 6o aumonze_yo (o BBarCHy

OFFICER Seize, sécuis, mveniony and mak. relurn mdinq i5 thiy Pennsylvanta: Ruls o Crimingl Pmcdwe .
m Tiis Wigreml snakt B sened fs ’wmn a3 practCable SA0 shold By :55-;9)1-&9 wm; :DEWJI e herv ot lF,AM 5 TOPN %GR o wen. lahar mﬁm “

L35 P e . DDET . : - :
~ fne issuing outhObty, 0t sp«.fiy aaale ot I Than two ;;?msya ¥ ssuInGe, Fa R Crim P 205(11 -

1% 0he iy Buthanly frus 7eASITRLIE CiuasE o Rssung # mmmm WDITOIR O 2P DRSO BRSNS TERIOREEHE COuSE ‘?arkim Wi ha HECOMpRAR - B'lmiﬂl-s}
a7 eSS 18 w ] n.\yma.wa RO NYEs 1m0 Sifocs ZH B ChRESER Py R Cam 32081 7)

gmdi_iyof_ ﬂqﬂ\i ) Mﬁ.{d .35{?}4\0@0@‘ : ] '
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g

|
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Case 1:15-cr-00181-JEJ Document 199-2 Filed 01/04/16 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA | : Criminal No. 1:15-CR-00181
V. : (Judge Jones) -
JULIO AVILES, SR. | : ’(Electronicélly Filed)'
ORDER
AND NOW, this ___ day of , 2016, upon consideration of the

Motion to SuppreSs Physical Evidence and Statements, I'T IS HEREBY

ORDERED that the motion is GRANTED.

BY THE COURT:

JOHN E. JONES, III
Judge, United States District Court

Appx 57
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Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 2 of 9

. Lommonwealth of Pennsylvania "~ APPUICATION FOR
' SEARCH WARRANT
COUNTY OF LEBANON : AND Aumonm'non
T Y e RO ;;
UssungAdthonty)  _ Number SW613 . . Number. SW513 ;
Det. Mong. Sgt. Hopkms -~ Lebanon Counry Dmg Tasx Foroe 717-2284471 . May 13,2015 .
LT . AR S O DS 1 .

* IGENTIFY ITEMS 70 8E !EMCNED FORAND SERED (Be 83 1pecits a8 possibin
: Pa Act 64.Controfled Substances, Drug Paraphemnalia. Drug Pr0ceeds Electromc Media: Referto Attachement

i

o DRI OF PatiED Frre pem"im:«mm iy VW e o

+ 234 Lehmian Street, Lebarion City, Lebarian County, PA 17046, 513 Arnold Street,’ Lebanon Cuty Lebanon County
PA 17046: {Refer o attachment) outbuilding and areas!cumtage accessible to. Julio Aviles:

2003 Chevrolet Tahoe bearing Pennsylvania Registration JPS7686 VIN 3GNFK162936126848

IT] Warrant Application Approyed by Dmrlcmuomay DA File No
(1 DA spprovel reginedt pai PaRCienP. Z021A) with nisisied Filk No.. puc 5% R.Cdm:F:
@ Additional’ Pages Afiached: {Otber than A![idavlt of Probnbla causa)

‘- Probable Cause Atfldawt(s) MUST be atzached (unless soaled below) Toml number of pagas
ETOTAL KUMBER OF PAGES 25 S0M OF nuummmwwmpWatngwwmv s

ises o in th pessessm of e pamculal PHISON 38 EENTIDED ADOVE, -
: LEmom COUNTY DRUG msg( FORGE mvsrs:cﬁva_ SERGEANT

below named Afiant, being duly sworh.{ar afﬁnmed) befote the Issuing Adthortty. ammmﬁ fo 1aw; depases. and: nayi that mm & mﬁab& i

MU’WE&WWMMWNMMN&MWWWW:;W mmammnm N

. Jufio Awie_s Alex Avues-Dnaz Rcselm Sanchez—Nazano T I I
,, VIDLAMHDF(M conggua o Wt :urufn OA‘IE(SIOF VIOUmON

' Twle 35 chap 6 780 113230 PWID CS 1 13a18 Poss CS; 11sa32 Poss Para 1 VARIOUS

E Ths Wanant shali be served as soon as pracumble and sbalr be served only between the mms of SAM to 1OPM bist in no aven latef man" .

(73 Trus Warsant shai o servedt 45 00 a5 wwmabh ae maw ot smed any wne uunng e r}ay or mgm hu n Ao wen! ratet Wian.
335 2 omo ook - ' ;

* The. z'sswng —wwann; FADKIR SR B ase ndf/ : ?nan 0 (37, dry& «bt Wowance P R Care P 20N

S i g 18SUAD. Mudinniy frcks riwaones causd ir 195N & DAY Warrnt oa ? fit Bayls. of aUthhonal regsonatie ::aoqs $4¢ Potty tn trs accompanyng Mvn‘ta}

And WSHBS 13 ls,sue 4 nighttsing wapieal thii tois block ol ogchechee “F5R Lrim P 20875
A Wy 20w I EEPuosen
3\3 Y L | - 3-P030 (SEAL)

dlhy Dige, wmwm Wo ) mcwm«sxp)m

:EJ ’ 5 ‘—”_'30 ’sze) {SEAL)

mﬁ COMPETED B*mﬁlssumsﬂwmm

$riial Gl Aol J 253 n;v"(mmga thegC»mnﬂwmm P&easwﬂppd&amtmﬂdmce e Jmﬁgm
ﬁ!tvﬂ&ﬂﬁ . A

Exhibit A002 ...

Appx 4



Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 3 of 9

T RBPLIGATIONFOR
SEARCH WARRANT
AND AUTHORIZATION

. Commonwealth of Pennsylvania

- COUNTY OF LEBANON

ENT N

"Bocket Number . . 4
L issuing Adhonty). . .. Number SWST3 MNumber. SW513

-22‘84.47_1 May 13, 2015.
dGER. —WF—”—M T

_ Det. Morig. Sgt Hopknns Lebanon County Drug Task Force 717

¥ SPECIFIC BESCRbTION BF PAEMISES ANOiGR.PERSON 78 BE SEARCHED [ inrt vt N o Sy Gant iy o h
. 234 Lehman Streel. Lebanon City. Lebanon Caunty PA 17046 513 Amold Street, Lebanen Cxty Lebanon Caunty :
PA 17046; (Refer to attachment) outbuilding ang areaslcundage accesable ta Julio Avites
-.2003 Chevrolet Tahoe beanng Pennsyivania Reg«srrauon JPS7685 VIN' 3GNFK16793G 125848

! NANE GF DIWNER, GLCURANT DR POBIEEEON OF Salb Faeuics Ty o SiintneD
Jut.o Aviles Alex Avﬂes-Draz Roselm Sanchez Nazano

3. 43, S
nuar_szm VIOLATION
+ VARIOUS

ctArfomey DA Fiie No.

o ml appraval quud Pt Pu.B.Coam. B, J03A) with assigred File No. poy iR Cam-P. SOT4 - . .

["' Additional Fages Attiched (Other rhan Aftidavit of Probabfé Cause)

TOTAL NUMHER OF PAGES IS SUM OF ALL APPLICATION P_&OS__A_B__ILE CAUSE AND CO Tk ATION

Tbe oel W named  Aftrant. beirg duiy sworn {or ab’ rmed) before the Issumg Al
use to heleve mal oenam propeny 5 ewd noe b o the 1/\m Of & CIME Of 1574

i

1o 8¢ COMPLETES @ 7 g?isfsums Au'moﬁm'

NFORE T G 336 saavr.h e p:erruses or pecscm BEECABEY: 37 10 .
Of}’[CER o smze et lnvenrory ‘atid-make refurm du‘:orqu 10 the Fennsyivama Rules of Cnmiaat Procedure.

2 Tous Wiatant whail be served as Soon as pracﬂmme aind shal be served onty etweti) the hoirs of GAM to 10PM bt in no even later Ahan.*

; D‘{nra Wanrran? a8l e served 38 suon a3 pr.,chca'm& aned m«y e se:vea Ay GO Qg e 08y OF e gm BR A0 evon? Ja%r e

3 D wooos Mg, 15 Eﬁm

J ot T s.mrm-. Gehmnr $ROY spEay § oute oot ‘&l P Ao 131 atps e :‘.su?n?:\t " P @ Crun .lu.iw‘ :
* 1 Nsling Sullearite BnUS 10ASPNANE SAvsE s 1550100 & MGRIIME Warraie on e bass of addiunal teasonabli HALISE SRt Inm( w i argovnpanymg ar&iu VNSt
A0 WISPS 10 1550 & nigiliche NErrart Men (s nidck analt be checker  Ba 12 O P U6
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Case 1:15-cr-00181-JEJ Document 199-3 F_i_led 01/04/16 Page 4 of 9

!E&mmonWealth of Pennsylvania

“APPLICATION FOR
SEARCH WARRANT
A0 0 SO RO A T 8 AT B s U, > e CON“NUATIQN PAG'ES g}

ket Number " Police incident " Warrant Cantrot
" Number 'SV‘\__IZS‘IB' ) Number: SW513

| COUNTY OF LEBANON
i._) b

"

L 1S5UNg Authority).
* Continuation of: ) B T
i items to be searched [ Description of premises/personis) [ owner Occupant [] viotations

! - and seized to ba searched ’

L TEMS TO BE SEARCH

ED FOR AND SEIZED

IeT A

4 Marijuana, cocaine, he.min, methamphetamine, Isd, and any and @il controlled substances. and druy

t paraphernalia. ineloding but not fimited o scales, baggics, spoons. straws. pipes. razor blades, needles.
| syringes. clitting agents and any and all items used to package. process. dry. cul, grow. and type of controlied
substance or drug: any and all jtems whick can be used 1o ingest controlled substance into the human body.

distribution ofany and il controlled substances. Books. receipts, bank statements and any records, money

| drafts, letters of credit, money orders. checks, passbooks, cash or other items evidencing the obtaining,
secreting, transfer and concealment of assets and the obtaining. secreting. tansfer. concealment and or

- expenditure of money derived from ittegal drugsales, Copies of electric, gas. telephone. rent, tax and other

 types of Teceipts that show the rerier of this-apartment. Financial procecds of dealing drugs or controiled
substances: namels unitéd states currency, Photographs. in pariicular photographs of ‘gO-Conspirators, assets
and or controlled substances. Electronic equipment taken in trade for controlled substances and any and-all

| weapons. firearms. ammunition located at this. Jocation. Electronic media inctuding but not limited to

; wircless telephones. pagers. and other personal electronics that may contain source information. customer
formation and or information on co-conspirators. All of the above constitutes contraband. instruments and

occupants of this Jocation is requested for llegal vomtrolied substances and weapons.

' Books. records. receipts. notes, ledgers. and other papers relating 1o the transponation, ordering, purchase and '

[UTEINELY A

paraphernalia of illegal drug dctivities and ur evidence of distribution of contrélied substances. A séarch of all. | .

B e

ExhibitA-004. .

Appx 1



Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 5 0of 9

Commonwealth of Pennsylvania

SEARCH WARRANT

LCOUNTY OF LEBANON.

] SRR 2y T . RN A AN i g, RE T ) 2 : 3
- Docket Number " Police Inciderit . Watrant Cantrol
- _JBsuing Authoriy). oo Numberswsia ¢ Number, SW513
: Coritinuation of: i ‘ _ . R | ]
1 [} nems to be searched Description of premises/person(s) ] Owner/ Occupant [Jvioiations |
and seized to be searched o . :
l“‘ B Lo IS s B 3 e B Yt i Gt s et ot i i e e bl e

; The buildings w-be searched arc 234 Lehman Streel, Lebanon, Peansylvania 17046 and 513 Amold :

! Street, Lebanon, Pennsylvania 17046,

f The vehicle to be searched is 4 2003 Chevrolet Tahoe bearing Pennsylvasnia ;egistraf‘ion IPS-76835 S
- VIN: 3GNFK167293G126848. ' : _ ' b
The residence to be searched is 234 Lehman Street s the residenée of Julio Aviles. Evelyn Aviles,
i Ashely Aviles and Julio Aviles Jr. The house hds yellow in color vinyl siding with a small green in colorroof [ -
I cavering the front porch. On the tefi side of the front doot is the number "234"%in black, ' ‘

| The building to b searchied is the garage of Rosclin Sanchez-Nazario and Julio Aviles at 513 Amold -

i Street, Lebanon City, Lebanon Caunty. Commonwealth of Pennsylvania. The garage is a two story redin

’ colar brick building. The froat of the garage is has a black in color mail box with the nurber 513" in gold.

! _ v N

: This search is 1o include the. 513 Arnold Street, curtilage. and any.areas accessible 1o occupants within |

: the garage. This search is also to.include Julio Aviles and @l persons present inside the garage or residence at
¢ time the-warrant is executed. ‘This search is for the safety of the police officers involved with this search

¥ wartani and 10 prevent removal and or destruction of any evidence, as:itis well known that individuals

involved with controlled substances use witapons and that drug evidence is easi y disposed of.

The seizuare and oft-site search, examination of any and a'li’!vt‘:-'l;?cz_trm'mli.c' mudia in the possession or
under the control of occupants within.the garage. '

3

;;“09(: '-l"\)ﬂ‘-lo-’l’iﬂﬂ
Exhibit A-005

Appx 1

APPLICATION FOR |

o0 CONTINUATION PAGES. |
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Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 6 of 9

?Ebmmmweal:th of Pennsylvaf{ié AFFIDAVIT OF

PROBABLE CAUSE

§ ok pamait s

| COUNTY OF LEBANON

‘_{.g,;:g;;)ggﬂs@,qgs.‘;a@mggwams‘-’_'-_r:ib, S¥r a2 g ekl & i
" Dpcket Number ‘Police lncident “Warrant Control

‘Number SWS13 - Numoer SW513

Yoo e .
AROBABLE CAUSE BELIEF TS BASED UPON THE FOLLOWING FACTS AND CIRCUNSTS

That your affiants ar¢ Detective Ryan Mong and Sergeant Breft Hopkins of the Lebanon County Drug

| Task Force. Room 11,400 South 8th Street. [ebanon, Pennsylvania 17042. Deiective Mong has beena

] police ofticer for 12 years and a member of the Lebanon County Drug Task Force for 11 yeats. Sergeant

! Hopkins has been a police oflicer for 30 vears and a member of the Lebanon County Drug Task Force for 29
§ years and o member of the Federal Drug Enforcement Administration Task Force. Yuour affiants have

| andfor seminars involving the sale delivery andfor use of controlled substances. Your affiants have also been

1 rained in the use of chemical fietd test k_.j'rs for detection of contrelled substances and:héve on nUMCErous.

| oceasions conducted true and correct field tests on contmlled,sdhétances., Your affiants have worked inan

| undercover capacity during drug investigations. Your affiants have been involved in numerous investigations °
¢ involving the use.and/or delivery ofcontrolled substances.  Your affiants’ experience has been that in the

| past individuals involved in iflegal wrafficking of controlled subgtances usually possess weapons and multiple - -

{ cellular telephones to assist them in their drug dealing activities. Your aftiants have conducted drug
| jnvestipations during their carcer as police officer and have arrested-individuals for drug law violations and

{ identitied controlled substances. Your affiants have also assisted the Drug Iznforcement Administration,

| Pennsylvania Sate Police and the Pennsylvania Office of Anomey Gieneral with numerous drug-

! investigations.

Within the lastsix months.Refiable Confidential tAformant #! (RCI-1) provided information to .

shanon County Drug Task Foree members including your affiants r:gaxding,inﬂ'g\fiduals.dealing-Qf-usi'ng'

' conoiled substances. “RCI-1 provided infonmation that a.person known 1o them as Julio Aviles is selling

| heroin at 234 Lehwnan Street and 313 Armiold Street within Lebanon Gity. RCI-1 States Aviles uses 513

| Arnokd Sireet 1o provess. package, swre, and sel} heroin, crack Goraine @nd prescriplion pills, RCI-1 also

i states Aviles uses ceffufar tefephone number 717-813-4042 W arrange drug transactions. RCi-1 identified .

! $ulio Aviles from a Pennsylvania Driver License photograph provided by your affiants. RCI-1 has made
-gight controlled buys sind provided information for the Drag Task Force in the past. These control led buys .

L and information provided have led 1o the application o] this search feaiit. Drug related charyes.are pending

| in thé L.ehanon County Count of Common Plens from the previous controfled buys. '

r
H
1

; , _ S

i * (On February 10, 2015, RCI-1 fraveled to 234 Lehman Street, € ity of Lebanoty, Pennsylvania. to makea |-
| wontralied buy ot heroin. ARer ariving, RCL-! stules Julio Aviles wi speakiny an unknowu subject on the

| telephone. After Aviles wm riuted the phone call surveillance units ohserved. Bliezer Soto-Concepeion BTTIVE

! o the Tear of 234 Liehman Street. During the gontrodled buy RCI-1 stated Soto-(Coneepcion entered 234

i ‘Lehman Street from the rear and paced heroin on the kitchen taile. RC1-1 picked up the heroin from the:table |
| and next gave the mongy directly to Aviles. _ : o

i

i

[

received and successfully completed training in-narcatics investigation, drag identification and other coursed o

1

Oate.

BOPC 3108-20-24:58

. - Exhibit A-006 .

Appx 1




Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 7 of 9

AFFIDAVIT OF

| Commonwealth of Pennsylvama
f PROBABLE CAUSE
3 COUNTY OF LEBANON . / : _
TRy T gl S i S ] SHE N A A 3”".’ % A3 -‘ st
Docket Number : ’ Pouce lncment e Warrant Conlrol =
ssuing Authonly).. ' : Nu_rgber S\_NS»‘IB o Number: SW513

’ mosasw CAUSE BELIEF FS snsea UPON THE

R *s'\.'- TR

; On March 24: 2015, RCI-| traveled to 234 Lehman ‘slrcet City of Lebanon, Pennsylvania, o ‘make a
i anrolled buy of heroin. After arriving, RCI-| parked to the rear of the residence and made confact with

i Aviles. RCI- 1 and Aviles entered the residence. RCI-1 states: Awlcs gave the heroin to him or her in

| exchange for Drug Task Foree bﬂ)”mﬁ’i‘l"‘%" o oo

Oo. March 30, 2055, RCH-J traveled 10 234 Lehman Street, Ln} of Lebanon, Penusylvama to: mak;. a .
conralled buy of heroin from Jilio Aviles. Alter arriving RCI-1 made coritact with Aviles at the rear of the
residence; During the buy RCI- 1 stated” Awks emeu,d £ black in tolor Chievrolet Tahoe and removed fon}
glassine bags of héroitt and gave the heroin fo RCI-1. : :

Your affiants obtained Pennsylvania re;:,xstrdmm IPS-7683 off of lhe Chevrolet T ahoe This vehicle is
registered to Julio Aviles™ son. Alex A\'zks-Dxaz of 518 Jones ‘s!reel Lebanon. Pennsylvania 17046.

On April 14, 2013. R(I l lmv:.kd to \la Arnold Street. City. 0f Lebanon. Lebanon County.
Peansylvania. While at the garape RCI-1 observed a farge amnunt ofheroin on a glass table located on the |
second tloor of the building. - _ . j

i On April. 15. 2015, RCL-y travd‘.d 10 513 Arnold Street, ¢ ity of [ ebanon. Pennsylvama. 18 mdke

1 controlled by of heroin. RCI-1 entered 513 Arnold Street and made contact with Aviles. While inside 513
mold Street, RCI-} stated Julio Aviles femoved the hemm from a wnccahd area and next handed RCI- ¥

the heroin and RCI-1 hunded Avile§the mone) : :

Within she last 48 hour',. RCI-1 .1 led to ea-0f 313 Arnuid Slre.eL i ity of Lebanon, ,
% nnwlvama to fiake a conttolled buy.o u.rum om hilio Aviles. After RCI-) arrived he or she made
1 comtact with Aviles. who was seated in tiie front seai of @ 2003 Chevrolet T thoé bearmg Pennsyly ania.
registration JPS-7685. R(CI-1 emered the vehicle on the passenger side.” RC1-1 } states that Av ﬂes gave him or
¢ her heroin and RCH-J directly gave the mongy 10 Aviles, ' » :

Prior to the above LODU‘O"(.d buy becurring Detective Ryan Mong, conducted sum.)llam.e on513
Araold ‘«m:u Duriag the surveillance Detective Mong o"mcrvud Av ndu. mtermg and e.\mm, 513 Armold
Street.

Within the last week your atfiants conducted :.urvelllam.t 234 Lchman Street. Lebanon Pennsy!vanm _
17046. During surveillance your affiants observed short terrmeeehicls traffic dmvmg, to the fear cf the '
residenee. Your affiants would obson'c Julio Avile hafve CONLRGL Wi . g '.:hc E
vehaeles would depart 8 shor time Jazer % our am.smas ure of the ap?mam ard
with drug trafficking, '

;'
i 1. THE AFFIANT, BEING £ Y SWO
H TQUE A”D COREECT ) £ B

NBELE e . !
; Pj )"-“-3’. 1.5 mEAY

' NP 4 . R

Bate

5 _ : : o . ' R
; mm THE EATTS sar Fom'H NTHE, AFmeﬁ“Re“ T

RSP |

AQPT 4108 10-24-30

Appx 1
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! Commonwealth of Pennsylvania AFFIDAVIT OF

! - PROBABLE CAUSE. |

i COUNTY OF LEBANO o o N

Pt 2GRS AR A A 69T $RTTTN R e Treni s s e D IR VSERE Fie ARl LR Tt CAERIAR TSI = ik At

* Docket Number Police Incident Warrant Controt

__ssuing Authomy}, - : Number: SW513 L . Numbér: SW&13.

| PROBABLE CAUSE BELIEF IS BASED UPON THE FOLLOWING FACTS AND CIRCUMSTANGES: eririmirr o]
Your affiants conducted a criminal hisiory c;héck on Julio Aviles, Your affiants observed Aviles o

1 determine that there is no controlled substances, currency or contitband. If the Confidential Informant is -

i provides a statement detailing with the facts of the controlled buy. A chiemical tield test is conducted on the

1 this information your atfiants request this warrant authorize the séiz

Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 8 of 9

i have prior felony drug law convictions.

Your affiants contacted T.ebanon County Adult Probation Officer Jeremy Brenton as Julio Aviles is a
client of Lebanon County Adult Probation. APO Brenton States thal Aviles has dived at 234 Lehiman Streat
since October of 2012, Apo Brenton also states Aviles resides at the residence with his wife Evelvh Aviles,
! und his two kids Ashlev Aviles aid Julio Aviles Jr. : ' :

'
1
H

!
t
i
i
d
i
‘
i
i
H

]i; Your aftiants conducted a check through Pennbot records on Evelyn Aviles, Ashley Aviles and Julio
; Aviles Jr. This search reflects all three as having an address of 234 Leliman Street Lebanon. Pennsylvania

1 17046 : '

1

? A controlled buy is where & Law Enforcement Officer conduets a §trip search of a Reliable
{ Confidential tnformant which involves a complete strip search of the mdividuals clothing and body to

; driving his or her vehicle the vehicle is also searched: After the'search the Reliable Confidential Informant is.

i provided recorded Drug Task Force currency 1o make the purchase and is either dfiven to or followed 10 the

¢ target Jocation and contact is made.” Afler the controlled buy the Reliable Confidertiaf Informant is v

Firansported to an offsite location where an additionaf search-of the Contidential Tnformants clothing. body and
hicle are conducted. The Confidentiul Informant wens over the purchased controlied substance and ;

! purchased controlled substance, That thils is the method used fn-the controlled buys described above.

Thatthemical field-test was performed on. representative. sample of the suspected herdin purchased
during the controlled buys. The results ofthis testwere positive for presence o herdin. a schedule [ -
conirolled substaricé. . :

Based upon training and experience. your affiants are e thitarea drag dealersiusers possess and -
use cellular telephones ds a means of communicaiing with drup customers and/or drug supplicrs, Based upon
: ure and ofl-site accessing of the efectronic
! media in the custody or control of the named Premises or person(s) to be searched. Your affinnts are of the

f opinion and beliet this retrieved data will providé <o-canspirator infarmation, to include stored telephone

! numbers, coding and/ or identifying information of drug related associates as well as.incoming and outgoing
+ telephone calls from drug sappliers or drag buyers. - ' . ' "

I ’ -

! As a result of the information.enclosed in this affidavit, _y'o_.ulf affiams are of the opinion and belief thar'
 Julio Aviles is using the residence at 234 Lehmun Street. Lebanon, Pénnsylvania 17046, 513 Amold Street,

' Lehanon, Pennsylvania 17046 and the 2003 Chevrofet Tahoe bearing Pennsylvariia registration JP8-7685

! VIN: SGNFK 1679301 26848 for storage. sales, transportation and distribution of conirofled substances,

e

| T. THE AFFIANY, BEING DULY SIVORN POSBAND, ST THAT THE FAGTS SET FORTH N THE AFEIDAVIT AHE

| TRUE AND CORRECT TO THER /K . NFCRMATBNARD BEvEr. - ~ : ,
- i L ) @J oS3 ey

. Aant Shypaturé? 7 astgre . Dale . @ . .

i Slgs e Jsture e i
L v Page _— , il
AQPS H1U8-10:24.90

S ExnibitA008

Appx i '



Case 1:15-cr-00181-JEJ Document 199-3 Filed 01/04/16 Page 9 of 9

AFFIDAVIT OF
PROBABLE CAUSE -

T

Commonwea!th of Pennsylvanla

' COUNTY OF LEBANON

SIS R b 5 D

Ponce lncudem
W13

Oocket Number

. ssuing Authority). )
PROBABLE CAUSE BEL!EF JS BASED P HE

T
H
e
I
i
;

“issued 10 search the residence 234 Letiman Street, Lebanon. Pennsylvania 17046, )13 Atnold Street,

’ . Lebapon, Pennsylvapia 17046, 2003 Chevrolet Tahoe hearm;_. Pennsytvania regnstmnon JPS-7685 VIN:
a(;NH( 16793G126848. the person of Julic Aviles, all persons. present withiit the residence of 234 1.chman
Streu Lebanon, Peansylvania 17046, all pérsons p&ucm within the géfage ot 513 Amold Sueet, Lebanon,

‘ Pennsylvania. 17046, curtilage and aréas: -aciessible 1o Aviles and off-site accessiny of any and-all cl»ctromc
media in the possession. or under thc mntml of Aviles. :

‘Ihai the information mnmmeds wilhin &b; al‘hdav if.is true-and correct 1o He besl of your afhamé
knowlcdu: and belief.

: “Your afl (amts request this \Lﬂl‘bh warran afﬁd.wn be acalod 10 protu.i the 1denm) dnd safety ‘of the

¢ Reliable Confidential Informant as the individuals involved i this dru;, trafficking, arganization are Neta
gang members, The inforant has also expressed a concern for his or her %atety as.well as lh«. satcn ofhis or
* her tumily if Julio Aviles would leam his or her identity:

Your atfiadts are of lhe opxmon and belief that probable cause exxsts 10 have. a day fime suarc.h \\arram :

?.5 5, - /3" }s-) _ﬁgf;q .

RO - et

‘m‘g(tfsggnmra . Date

AOPC 410D:10:24:90

Al;px i

ez =y
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Exhibit A

E@FHV

Lebanon Countx Detective Bur .

unicipz) Buliding
Lobenon PA, 17342
7172284403 FEB 18 2020
Ceac Nymbor: 15-0000163 ORI #; PA0382100 g
Assigned; 4152015 20:22 mmm MONG. RYANM -
Approved: by,

On April 15, 2015 at approximately 1915 hours, members of the Lebanon County Drug
Task Force, to include Detective Ryan Mong, Detective Lawrence Minnick and Sgt. Brett Hopkins
met with Confidential Informant CI 01-2015 to discuss making a controlled purchase of heroin
from a male identified as Julio Aviles. CI01-2015 advised they were going to meet Aviles either
to the rear of his residence located at 234 Lehman Street or at a garage Aviles used.to package, .

store and process heroin located at 513 Arnold Street. CI 01-2015 has made controlled buys from
Aviles for the DTF in previous incidents. CI01-2015 informed detectives that a nonmonetary
item(s) would be exchanged with Aviles in exchange for bundles of heroin.

At approximately 1930 hours, Det. Minnick conducted a search of Confidential Informant
CI 01-2015's vehicle. This search yielded negative results for money, contraband or controlled
substances.

At approximately 1934 hours, Lebanon County Adult Probation Officer Brooke Darkes
conducted a search of Confidential Informant CI 01-2015's person and clothing. This search
yielded negative results for money, contraband or controlled substances.

At 1938 hours, Det. Mong, Det. Minnick, Sgt. Hopkins, Ofc. Darkes and CI 01-2015
departed 400 S. 8™ Street Lebanon, PA 17042 and traveled in civilian style Drug Task Force
vehicles to the area of the 200 block of Lehman Street to conduct surveillance. Det. Mong, Sgt.
Hopkins and Ofc. Darkes entered a civilian style vehicle and followed CI 01-2015 to the area of
3" and Lehman Streets. Det. Mong, Sgt. Hopkins and Ofc. Darkes parked at 3™ and Lehman
Streets to maintain'surveillance on the front of 234 Lehman Street. Det. Minnick parked his
vehicle in the 300 block of North 4th Street facing south allowing a vantage point of the 200 block
of Beech Street.

At 1949 hours, Det. Minnick observed CI 01-2015 arrive in the 200 block of Beech Street
and parks to the rear of Aviles' residence, CI 01-2015 exits his or her vehicle and makes contact
with Aviles' wife at his residence. CI 01-2015 is directed to meet Aviles at his garage by Aviles'
wife.

At 1956 hours, CI 01-2015 leaves the rear of Aviles residence and travels to his garage at
513 Arnold Street. Det. Minnick observes CI 01-2015 travel east on Beech Street and turn north
onto 2™ Street. Det. Mong, Sgt. Hopkins and Ofc. Darkes observed CI 01-2015 at 2" and

Pege 3af4
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233
Q. So anocher -- it's not a lie, you were incorrect is what
you'ze saying?
A. Corxract. fhen I did the search warrant, O My best
knowledge and beliaf, thac informacion was accuzate.
Q. Nwmvu\g o May 12th. Now we know thar on March 30th,
you zold :he informanc, vou know, you're donme wich these
pre-arvangements; richc?
A. Yes. The informant is not supposed to be.doing that, but
cthat‘s not an infraction that's going to cause us to terminate
their use.
Q. Okav. Amd once again on May 12:':1,' we heard part of the
audic, and if you need me o play it again, I can, she's asking
Mr. Aviles if he wants parts; righe?
R. That's corrack.
Q Auro parts?
A. ‘Thac's corvect.
Q Now T am going o show you Government Exhibit 121.40.
That actually depicts cne of chose car covers, is chat righr?
A. I believe zhat's accurace, yes.
Q. Qkay. You would agree that's not a Dollar Store car

cover, is iz?

Al No.

Q That's an expensive car cover, isn't ic?
A Yes. ) '
Q

And vour informant is bnﬁa these in for these

237

chey're stolen, they're contrakand. $So let's move on.
MS. ULRICH: ALl right.

BY MS. ULRICH:
Q. And she didn't have this cne time, assuning they'ze
stolen, she had chem on :Q;, three, four buys, didn't she?
A. I believe there were three total car covers.
Q. New I'm going to show you what's been marked as Exhibic
197. All righc. This is a sales order billed o Elizabeth
McGovern.  And below it says chere's a balance’of 450 dollars. '
Tre dace up cop is Maxrch 30th. Did Ms. McGovern give chat to

you?

AL Yes.

Q. She did. %hen did she give chat to you?

A. 1 don‘: recall when they were provided.

Q. And why did she give that to you?

A. They were provided to us %o insure chac the car covers, as

you would say, are not stolen. And we needed receipts to
e —————— -}
canfirm chat from her place of employmen: .

Q. Do you know that she had the ability -- are you aware if
she had the ability to pay 430 dollars for two car covers an
March 3ath?

A. _I don'c believe that she did

Q. I'm sorry, what?
A. I don't believe thac chey were paid for. Those were just
e ——————

for chem.

zeceipcs ided o us.
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controlled tuys, cne or more of these; is that right?

Q. Now you said -- I think sarlier you said you knew she
warked ac REM?

A. Yes.

Q. Do you have any idea how much money she was making ac REM?
a. No. )
Q. _And I think you agreed sarlier thar these car covers aze
abour 240 dollars retail?

A. I believe thac's what said,

Q. _ILwant £0 assume for a moment that these car covers
were, in fact, atolen informanc, Li 12

A I not_aware were stolen.

Q. _Lec's assume for a momenr ‘e grolen. That would be

cencraband, wouldn'c it?
R

A. Houeve:l T did not have that mlﬁ:har. 'ﬂ\-em

olen.

gquestion is, yes ar mo --
MR, BLOOM: Your Honor, I'll stipulace.
THE CCURT: FHold it, bold it.
MR. BLOOM: T'll stipulace chat if an item is stolen,
it's contraband.
MS. ULRICH: The winess can answer chat question.
t's a simple question.

THE COURT: 1t's now a stipulaced fact that if

238
Q. Far what pwpose? To say what?
A

Those receipts were provided to us for us to have a

1w

ecord.

Did you ask her where she got these receipes?

I did ot ask her, mo.

Do you know chese receipts are false receipts?

No, I'm noc aware of chat.

But chis is what she gave you, right?

That's one of recejprs, yes.

And you recained it as evidence?

We placed it in the folder for the investigation, yes.
And did she ctell you that she paid 450 dollars for tchose
wwo caz covers? Is that what she represented when she gave you
the receipt?

A. She didn’'c tell me anything.

Q. well, ic's March 30th, she gave ic co you. What did she
cell you?

A. She didn't give :he receipts to me. She gave them to
Sergeant Hopkins.

Q. Gkay, fair encugh. Going back one page. Do you know if
they were provided all at che same time or sepavate times?
A. Idon'c know. I don't have that knowledge.

Q. Ckay. Now here's anm_:her receipc. This one is dated
4/16/2015. Do you see chac?

A. Yes.

m Detective

(1 \?

ont s .
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OPINION

RENDELL, Circuit Judge:

Appellant Julio Aviles, Sr. was charged with various
federal drug trafficking crimes and related offenses based, in
large part, on evidence obtained pursuant to a search warrant.
Aviles moved to suppress evidence obtained in the search or,
alternatively, for a hearing to challenge the validity of the
warrant. The District Court denied his motion, and he was
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convicted on all counts. At sentencing, the Government sought
a term of mandatory life imprisonment pursuant to the
Controlled Substances Act, 21 U.S.C. § 841(b), arguing that
Aviles’s prior state court convictions qualified as “felony drug
offenses” under the statute. The District Court agreed and
sentenced him accordingly. Aviles appeals the denial of his
motion to suppress evidence obtained pursuant to the warrant
and the District Court’s order sentencing him to life
imprisonment. We will affirm the District Court’s denial of his
motion to suppress, but, because we hold that at least two of
his prior convictions do not qualify as felony drug offenses, we
will vacate the District Court’s sentencing order and remand
for resentencing.

L

In the course of investigating reports that Aviles was
conducting a drug trafficking operation, the Lebanon County
Drug Task Force applied for a search warrant to search, among
other locations, Aviles’s residence. In the affidavit of probable
cause in the warrant application, Detective Ryan Mong and
Sergeant Brett Hopkins, the affiants, relied upon information
gathered through multiple controlled buys conducted by a
confidential information, “RCI-1.” The affidavit states that
RCI-1 was involved in a total of eight successful controlled
buys and describes the five that involved purchases of narcotics

from Aviles. These descriptions included, among other things,

the dates of the buys and, for four of the five, that RCI-1

exchanged money for narcotics.! The affidavit also describes

! The application is silent on what she exchanged during the
fifth buy.

Appx &
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Wi\

the affiants and their experience on the Lebanon County Drug
Task Force, and offers a general explanation of the execution
of controlled buys, which included a statement that an

informant “is provided recorded Drug Task Force currency to

make the purchase” during a controlled buy.

A magistrate judge issued a warrant, and, in the
resulting searches, law enforcement recovered large quantities
of multiple controlled substances, drug paraphernalia, and
firearms. Aviles and twelve co-defendants were arrested and
charged with various drug trafficking crimes and related
offenses. In the twenty-one-count indictment, Aviles was
charged with conspiracy to distribute heroin, cocaine, and
cocaine base in violation of 21 US.C. §§ 841(a)(l),
MY(1)XAXI), and (b)(1)(A)(iii)) (Count 1); possession with
intent to distribute heroin in violation of 21 U.S.C. §§ 84 1(a)(1)
and (b)(1)(B)(i) (Count 2); possession with intent to distribute
cocaine base in violation of 21 U.S.C. §§ 841(a)(1) and
(b)(1)(B)(iii) (Count 3); possession with intent to distribute
cocaine hydrochloride in violation of 21 U.S.C. §§ 841(a)(1)
and (b)(1)(C) (Count 4); distribution of cocaine hydrochloride
in violation of 21 U.S.C. §§ 841(a)(1) and (b)(1)(C) (Count 5);
distribution of cocaine base in violation of 21 U.S.C. §§
841(a)(1) and (b)}(1XC) (Count 6); distribution of heroin in
violation of 21 U.S.C. §§ 841(a)(1) and (b)(1)(C) (Counts 11,
14, and 15); possessing a firearm in furtherance of a drug
trafficking crime in violation of 18 U.S.C. § 924(c)(1)(A)
(Count 19); unlawful possession of a firearm in violation of 18
USC. § 922(g)(1) (Count 20); and ‘maintaining a drug-
involved premises in violation of 21 US.C. § 856(a) (Count
21).

Appx 2
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After pleading not-guilty, Aviles moved to suppress the
evidence discovered through the searches authorized by the
warrant because, he claimed, the officers who had submitted
the affidavit included false information and omitted other
information, each of which may have affected the magistrate
judge’s decision to issue the warrant. Specifically, he argued
that, while the general description of controlled buys
represented that currency is exchanged for drugs at all

controlled buys, some of Aviles’s buys may have involved

RCI-1’s exchanging prescription drugs instead of currency. He
also claimed that RCI-1 had conducted additional drug-related
transactions with Aviles outside of the controlled buys. In his
motion, Aviles argued that he had made “a substantial
preliminary showing” that the false information and omissions
were made intentionally or recklessly, and the falsity and
omissions undermined the probable cause finding, and,
therefore, he is entitled to an evidentiary hearing pursuant to
Franks v. Delaware, 438 U.S. 154, 155-56 (1978).

Although the District Court determined that Aviles had
not made “a substantial preliminary showing” to warrant a
Franks hearing, the Court conducted an evidentiary hearing to
allow him to further develop his claim and make that showing.
The Court allowed both parties to question Detective Mong
and Sergeant Hopkins regarding their affidavit of probable
cause but refused the defense’s request to question RCI-1
based on concerns regarding her identity. In supplemental
briefing following the hearing, and based on the officers’
testimony, Aviles asserted that at least two of the controlled
buys involved an exchange of personal property for the drugs,?

"2 The District Court did not allow the defense to inquire into

the exact nature of the personal property exchanged because,

Appx 2 %
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that Aviles and RCI-1 had a “relationship™ independent of the
controlled buys, that RCI-1 was a heroin addict, and that she
had failed to abide by some of the officers’ instructions during
the controlled buys. He asked that the District Court suppress
the evidence discovered through the search pursuant to the
warrant.

The District Court denied Aviles’s motion to- suppress,
holding that he had failed to make the requisite threshold

- showing under Franks that the inaccuracies and omissions in

the affidavit were made deliberately or recklessly. The Court
also dismissed Aviles’s challenges to RCI-1’s credibility,
reasoning that the affidavit “contained sufficient information
for the judge to evaluate the informant’s reliability.” A. 166
n.2.

A jury convicted Aviles of all counts. Prior to
sentencing, the Government indicated that it would seck
mandatory life imprisonment pursuant to the Controlled
Substances Act, 21 U.S.C. § 841(b). Under the law at the time,
such a sentence could be imposed upon a defendant who had
two or more previous convictions for “felony drug offenses.”
21 US.C. § 841(b)(1)(A). The Government averred that
Aviles had three qualifying predicate state convictions: (1)
possession of a controlled dangerous substance with intent to
distribute near a school zone in violation of N.J. Stat. § 2C:35-
7, (2) operation of a controlled substance production facility in
violation of N.J. Stat. § 2C:35-4, and (3) possession of a
dangerous substance with intent to distribute or manufacture in
violation of Md. Crim. Code § 5-602. In support, the

as the Government asserted, doing so may reveal RCI-1’s
identity. . : o

Appx 2
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Government submitted charging documents and commitment
orders from the New Jersey convictions and a docket report
from the Maryland conviction.

Aviles objected to the application of Section 841(b),
arguing that none of his prior convictions qualified as felony
drug offenses. In order to qualify as a predicate offense, he
claimed that the state crime must criminalize the same
controlled substances as those named in the Controlled
Substances Act, 21 U.S.C. § 802(44), and the state crimes of
which he had been convicted each named at least one
additional substance not listed in § 802(44). He also argued
that the Maryland conviction was not his.

The District Court overruled Aviles’s objections. The
Court first noted that whether Aviles’s prior convictions
qualified as felony drug offenses hinged on the approach used
to compare them to the federal definition. Under one approach,
the categorical approach—described in Taylor v. United
States—a court may only look to the statutory elements of a
defendant’s prior offenses and not to the facts underlying those
convictions. See 495 U.S. 575, 600-01 (1990). Under the
other, the modified categorical approach, a court is permitted
to look at the statutory elements and record documents from
the underlying convictions. Mathis v. United States, 136 S. Ct.
2243, 2249 (2016). The former approach applies to indivisible
statutes, -or statutes that set forth only one crime, while the
latter applies to divisible statutes, or-statutes that include more
than one crime. See id. at 2248—49. Citing Mathis, the District
Court first determined that the New Jersey statutes under which
Aviles had been convicted were divisible and, therefore,
subject to the modified categorical approach. Because the
indictment clearly established that Aviles’s conviction had

Appx 2
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included heroin as an element for each of his New Jersey
convictions and because crimes involving heroin are felony
drug offenses, the Court held that his convictions qualified as
such for purposes of 21 U.S.C. § 841(b)(1). '

The District Court also briefly addressed Aviles’s
Maryland conviction, overruling his objection because “a
history report generated by the Defendant’s fingerprints is
sufficient to prove that the prior conviction is properly

attributed to the Defendant.” A. 618-19. However, the Court - -

noted that a conclusive ruling on the nature of this conviction
was not necessary in order to impose a mandatory life sentence,
since it concluded that he had been convicted of the requisite
two felony drug offenses. The Court held that its determination
that Aviles’s New Jersey convictions qualify as such is
sufficient and, accordingly, sentenced him to a term of life
imprisonment. This appeal followed.

After the District Court entered its sentencing order but
while Aviles’s appeal was pending, Congress amended the
Controlled Substances Act with the First Step Act of 2018,
Pub. L. No. 115-391, § 401. The First Step Act replaced the
mandatory term of life imprisonment with a mandatory term of
25 years. § 401(a)(2)(A)ii) (amending 21 U.S.C. § 841(b)). It
also replaced the term “felony drug conviction” with “serious
drug felony” and limited the offenses that qualified for that
mandatory senterice. § 401(a)(1) (amending 21 U.S.C. § 802).
The First Step Act provides that the amendments made by it
“shall apply to any offense that was committed before the date
of enactment of this Act, if a sentence for the offense has not
been imposed as of such date of enactment.” § 401(c).

Appx 2
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1.

The District Court had jurisdiction pursuant to 18
U.S.C. § 3231. We have jurisdiction under 28 U.S.C. §§ 1291
and 3742(e).

1.

On appeal, Aviles urges that we should vacate his
conviction because the District Court erred by denying his
motion to suppress or, alternatively, by denying him a Franks
hearing. He also seeks resentencing, arguing that a term of life
imprisonment should not have been imposed under either the
First Step Act or the prior version of the Controlled Substances
Act.

A.

In challenging his conviction, Aviles claims that the
affidavit submitted in support of the warrant application
contained two factual errors and omitted several important
pieces of information. Specifically, he urges that the affidavit
incorrectly stated that RCI-1 paid for the drugs with police
currency at every buy and that RCI-1 exchanged cash for drugs
on April 15. He also argues that the affidavit omitted that
personal property was traded for drugs on March 30, that RCI-
1 scheduled controlled buys without police instruction, that
RCI-1 was a heroin addict, any information with which a judge
could assess RCI-1’s reliability, that RCI-1 had an
“independent relationship” with Aviles, and that the personal
property was illicit. Br. for Appellant at 17 (internal quotation
marks omitted). Aviles urges that these errors and omissions
were, at the very least, made recklessly and affected the

Appx 2.
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magistrate judge’s probable cause determination. Thus, he
claims that we cannot say with certainty that the warrant would
have issued had these errors and omissions been corrected, and
the District Court should have granted his motion to suppress,
or, alternatively, granted him an opportunity to support his
motion in a Franks hearing. On this basis, he asks that we
vacate his conviction.

The Fourth Amendment provides that “no Warrants h
shall issue but upon probable cause, supported by Oath or -
affirmation.” U.S. Const. amend. IV. In Franks, the Supreme

Court held that a defendant has a right to challenge the veracity
of statements made in an affidavit of probable cause that
supported the issuance of a warrant. See Franks, 438 U.S. at
167-71. In order to obtain a hearing to do so, the defendant
must first make “a substantial preliminary showing” that the
affidavit contained a false statement or omission that (1) was
made knowingly and intentionally, or with reckless disregard
for the truth, and (2) was material to the finding of probable
cause. Franks, 438 U.S. at 155-56; see also United States v.
Yusuf, 461 F.3d 374, 383 (3d Cir. 2006). A motion to suppress
is granted if, at the hearing, the defendant establishes the same
elements by a preponderance of the evidence. See Franks, 438
U.S. at 156. Thus, if Aviles cannot show that he is entitled to
a Franks hearing, he necessarily cannot show that his motion
to suppress should have been granted. Accordingly, we will
first consider his argument that the District Court erred in
denymg him a Franks hearing.? :

3 We have not yet determined.the standard of review that
applies to a district court’s denial of a. Franks hearing, see
United States v. Pavulak, 700 F.3d 651, 665 (3d Cir. 2012), but
because our conclusion is the same under any standard,

10
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In this case, regardless of whether the alleged omissions
and misstatements were made knowingly or recklessly, Aviles
has failed to substantially show that probable cause would have
been lacking if they had not been made. The following facts,
among others, were supported by the affidavit and would have
been unaffected by the deletion of the misstatements and the
inclusion of the omissions:

o the affiants have extensive experience with the Lebanon
County Drug Task Force;

e RCI-1 assisted the affiants in a total of eight police-
supervised controlled buys, six of which involved the
exchange of cash for drugs and two of which involved

personal property;*
o the affiants conducted “a complete strip search” of RCI-
~ 1 immediately before each buy, A. 60;
¢ the affiants witnessed RCI-1 enter the locations of the

controlled buys without heroin and saw her reappear

with it afterwards; S

including plenary review, this case does not require us to adopt
one.

¢ Aviles contends that drugs were exchanged for drugs, but he
does not provide sufficient evidence to support his claim.
Instead, the record shows that the affiants conducted a
thorough search of RCI-1 and her belongings before every
controlied buy, and that the personal property exchanged at the

. controlled buys was legal and photographically documented.

Il
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e the affiants witnessed one of the deals, which occurred
inside Aviles’s car;

o the affiants conducted a search of RCI-1’s person and
belongings after each buy;

e the affiants witnessed “short term vehicle traffic . . .
consistent with drug trafficking” coming and going at
Aviles’s residence, A. 59; and

e the affiants conducted a background check on Aviles,
which revealed multiple prior felony drug convictions.

These facts, on their own, provided probable cause to support
the issuance of the warrant. Moreover, they are dependent
upon police observation and, thus, would not be affected by a
judge’s questioning of RCI-1’s credibility. Because Aviles has
not made a substantial showing that the alleged omissions and
misstatements would have been material to the magistrate
judge’s probable cause determination, we conclude that the
District Court did not err in denying his request for a Franks
hearing. Accordingly, because he failed to meet his burden to
support a Franks hearing, he necessarily cannot show that his
motion to suppress should have been granted. We will affirm
the District Court’s denial of that motion.

- B.
- Aviles’s challenge to the District Court’s sentencing
order is twofold: First, he urges that the First Step Act, which
was enacted while this case was pending on appeal, applies.

Because that legislation replaced the mandatory life sentence
with a mandatory term of 25 years’ imprisonment and limited

12
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the predicate offenses that would qualify a defendant for a
mandatory sentence, Aviles argues that his life sentence should
be vacated. Even if we determine that the First Step Act does
not apply, he argues that his prior state convictions do not
qualify as felony drug offenses under the former version of the
Controlled Substances Act.

1.

Aviles’s first argument, that the First Step Act applies

to him, is based on the language provided in Section 401(c) of
that Act: Amendments made by it “shall apply to any offense
that was committed before the date of enactment of this Act, if
a sentence for the offense has not been imposed as of such date
of enactment.” Pub. L. No. 115-391, § 401(c). The crux of
Aviles’s argument is that a sentence is not “imposed” until

entry of final judgment by the highest court authorized to

review it.

Although we have not yet had occasion to determine the
applicability of the First Step Act to cases pending on appeal
at the time of its enactment, the Seventh Circuit recently
addressed the issue in United States v. Pierson and held that
the defendant’s “[slentence was ‘imposed’ here within the
meaning of [the First Step Act] when the district court
sentenced the defendant.” 925 F.3d 913, 927-28 (7th Cir.
2019). The court rejected reasoning from United States v.
Clark, which suggested that “[a] case is not yet final when it is

pending on appeal,” id. at 928 (quoting 110 F.3d 15, 17 (6th _

Cir. 1997)), because “no other circuits have applied Clark’s
definition of ‘imposed’” and because the word more
commonly applies to the activity of district courts. Id.; see also

id. at 927 (citing federal statutes and rules that indicate that a :

sentence is imposed by a district court).

13
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We agree. “Imposing” sentences is the business of
district courts, while courts of appeals are tasked with
reviewing them by either affirming or vacating them. See, e.g.,
United States v. Tomko, 562 F.3d 558, 568 (3d Cir. 2009) (“In
other words, if the district court’s sentence is procedurally
sound, we will gffirm it unless no reasonable sentencing court
would have imposed the same sentence on that particular
defendant for the reasons the district court provided.”
(emphasis added)); Rita v. United States, 551 U.S. 338, 352
(2007) (“A pro-Guidelines ‘presumption of reasonableness’
will increase the likelihood that courts of appeals will affirm
such sentences, thereby increasing the likelihood that
sentencing judges will impose such sentences.” (emphasis
added)). Congress did not refer to “finality,” and imposition
and finality are two different concepts. Congress’s use of the
word “imposed” thus clearly excludes cases in which a
sentencing order has been entered by a district court from the
reach of the amendments made by the First Step Act.’
Accordingly, we hold that that Act does not apply to Aviles.

3 Many of the cases to which Aviles cites in support of his
argument discuss abatement by repeal, a common law rule
requiring “abate[ment] of all prosecutions which had not
reached a final disposition in the highest court authorized to
review them” when a criminal statute is repealed or reenacted
with different penalties. Bradley v. United States, 410-U.S.
605, 607-08 (1973). But even that rule does not apply where
“there is statutory direction or legislative history to the
contrary.” United States v. Dixon, 648 F.3d 195, 199 (3d Cir.
2011) (quoting United States v. Jacobs, 919 F.2d 10, 11 (3d
Cir. 1990)) (internal quotation marks omitted); see also
Bradley, 410 U.S. at 608 (“To avoid such results, legislatures
frequently indicated an intention not to abate pending

14
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We next turn to Aviles’s argument that the District
Court erred in imposing a life sentence under the prior version
of the Controlled Substances Act. Specifically, Aviles urges
that his New Jersey and Maryland convictions do not qualify
as felony drug offenses under that Act. Because his challenge
presents a purely legal question, we exercise plenary review
over the District Court’s sentencing order. United States v.
Henderson, 841 F.3d 623, 626 (3d Cir. 2016).

Pursuant to 21 U.S.C. § 841(b)(1)(A), convicted
defendants were subject to a mandatory term of life
imprisonment if they had previously been convicted of two or
more “felony drug offenses.” “Felony drug offense” is defined
as:

an offense that is punishable by
imprisonment for more than one
year under any law of the United

prosecutions by including in the repealing statute a specific
clause stating that prosecutions of offenses under the repealed
statute were not to be abated.”). Congress provided statutory
direction here with its use of the word “imposed.”

Aviles also argues that our reading of Section 401(c)
should be “precluded by the doctrine of constitutional
avoidance.” Br. for Appellant at 43. However, similar statutes
have been held to not apply retroactively and have not raised
constitutional concerns. See, e.g., Bradley, 410 U.S. at 60911
(holding that an amendment to a criminal statute did not apply
retroactively to offenses committed prior to the effective date
of the amendment, even though the defendants were sentenced
after that date).

15

Appx 2

Date Filed: 09/12/2019

.—.ﬂ.w_il



Pas

Case 1:15-cr-00181-JEJ Document 853 Filed 02/18/20 Page 26 of 67

Case: 18-2967 . Document: 003113345516 Page: 16  Date Filed: 09/12/2019

\,\‘\\o‘\)‘ \b

States or of a State or foreign
country that prohibits or restricts
conduct relating to narcotic drugs,
marihuana, anabolic steroids, or
depressant or stirnulant
substances. :

21 U.S.C. § 802(44). Other subsections provide the controlled
dangerous substances that fall under each substance group.
See, e.g., § 802(17) (defining “narcotic drug”).

To determine whether a conviction qualifies as a felony
drug offense, we typically employ the “categorical approach,”
which requires us to “compar{e] the elements of the statute
forming the basis of the defendant’s conviction with the
elements of the generic crime,” i.e., the elements of a felony
drug offense. Henderson, 841 F.3d at 627 (quoting Descamps
v. United States, 570 U.S. 254, 257 (2013)) (internal quotation
marks omitted). A conviction will qualify as a predicate under
this approach “only if the statute’s elements are the same as, or
narrower than, those of the generic offense.” Jd. (quoting
Descamps, 570 U.S. at 257) (intemal quotation marks omitted)
(emphasis in original). We do not consider the facts underlying
a conviction when applying this approach. JId. Here, that
would require us to compare the elements of the crimes defined
in the New Jersey and Maryland statutes to the definition of
“felony drug offense.” If one of the state statutes is broader, or
covers more conduct than the federal law, then Aviles’s
conviction under ‘that law cannot qualify as a felony drug
offense. : : : .

The categérical approach cannot be applied with ease,

however, where a statute of conviction is “divisible,” or

16
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contains alternative elements, thereby making it impossible to
determine precisely which crime was committed. /d When
presented with such a statute, we employ the “modified
categorical approach,” which allows courts to “look[] to a
limited class of documents (for example, the indictment, jury
instructions, or plea agreement and colloquy) to determine
what crime, with what elements, a defendant was convicted
of.” Mathis v. United States, 136 S. Ct. 2243, 2249 (2016)
(citation omitted). In this case, we would then compare the
elements of that crime to the definition of “felony drug
offense” to determine whether Aviles’s state conviction
qualifies as such.

Although these two approaches appear straightforward,
difficulty ensues when presented with a statute that contains
alternatives that may not be elements and, instead, may be
“various factual means of committing a single element” that “a
jury need not find (or a defendant admit).” Id. If the listed
alternatives are indeed elements, the modified categorical
approach applies. If, on the other hand, the listed alternatives
are means of committing the crime, so that we are presented
with essentially one crime, the categorical approach applies.
Thus, “[t]he first task for a sentencing court faced with an
alternatively phrased statute is . . . to determine whether its
listed items are elements or means.” Id at 2256. In Mathis,
the Supreme Court enumerated a three-step process for doing
so: First, a sentencing court should look to see if a state court
decision “definitively answers the question.” Id Second, the
court looks to “the statute on its face.” Id “If statutory
alternatives carry different punishments, then . . . they must be
elements.” Id. - On the other hand, if the list provides only
“illustrative examples” of how the same crime might be
committed, then they are merely means. Jd. (citation and

17
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internal quotation marks omitted). If these *“authoritative
sources of state law” “fail(] to provide clear answers,” then a
sentencing court may look to “the record of prior conviction
itself.” Id. The Court explained that if an indictment and jury
instructions reiterated the alternatives laid out in the law or
used an umbrella term when charging the defendant, the
alternatives are means. Id at 2257. Conversely, reference to
one of the alternatives at the exclusion of the others indicates
that the listed alternatives are elements. Id. The Court warned
that: :

such record materials will not in

every case speak plainly, and if

they do not, a sentencing judge

will not be able to satisfy “Taylor’s

demand for certainty” when

determining whether a defendant

was convicted of a generic offense.

But between those documents and

state law, that kind of

indeterminacy should prove more

the exception than the rule.

Id (citation omitted).

The District Court imposed a mandatory life sentence
based on Aviles’s two prior convictions under New Jersey state
law. Because all three state statutes of conviction—both New
Jersey statutes and the Maryland statute—explicitly list, or
incorporate other provision’s lists of, covered controlled
substances, and each criminalize conduct involving at least one
substance not covered by Section 841°s definition of “felony
drug offense,” we need to delve more deeply under Mathis to
determine whether the statute is divisible. If it is divisible

18
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because the alternative drug types listed or incorporated by the
state statutes are elements, such that different crimes are
enumerated, we may use the modified categorical approach
and look at the relevant criminal records to determine whether
those state offenses are predicate offenses. On the other hand,
if those substances are merely means, such that there is only
one crime with different ways of committing it, then the state
statute criminalizes conduct broader than that included in the
definition of “felony drug offense,” and Aviles’s convictions
cannot qualify as such. We must consider whether substance
type is an element or a means in each statute’ of conviction
individually.

We first address Aviles’s conviction under N.J. Stat.
Ann § 2C:35-4 for maintaining or operating a controlled
dangerous substance production facility. That New Jersey law
provides: '
Except as authorized by P.L:1970,
c. 226 (C.24:21-1 et seq.), any
person who knowingly maintains
or operates any premises, place or
facility used for the manufacture of
methamphetamine, lysergic acid
diethylamide, phencyclidine,
gamma © hydroxybutyrate,
funitrazepam, marijuana in an
amount greater than five pounds
“or ten plants or any substance:
" listed in Schedule I.or II, or the
analog of any such substance, or
any person who knowingly aids,
promotes, finances or otherwise
participates in the maintenance or

19
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. operations of such premises, place

or facility, is guilty of a crime of
the first degree and shall, except as
provided in N.J.§.2C:35-12, be
sentenced to a term of
imprisonment which shall include
the imposition of a minimum term
which shall be fixed at, or between,
one-third and one-half of the
sentence imposed,. during which
the defendant shall be ineligible
for parole. Notwithstanding the
provisions of subsection a. of
N.J.S.2C:43-3, the court may also
impose a fine not to exceed
$750,000.00 or five times the
street value of all controlled
dangerous substances, controlled
substance analogs, gamma
hydroxybutyrate or flunitrazepam
at any time manufactured or stored
at such premises, place or facility,
whichever is greater.

N.J. Stat. Ann. § 2C:35-4 (emphasis added).

Date Filed: 09/12/2019

First, we look to see if a New Jersey state court decision

“definitively answers the question.” Mathis, 136 S. Ct. at
2256. Aviles asserts that State v. Kirtrell, 678 A.2d 209, 216
(N.J. 1996), does so by referencing the drugs listed in the
statute as “CDS,” or controlled dangerous substances. But that
case does not address the exact issue before us: whether the
substances listed in or referenced by the statute are means or

20
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elements. See Mathis, 136 S. Ct. at 2256 (using an Iowa state
court decision explicitly holding that the lowa statute’s listed
alternatives are means). We have neither found nor been
- alerted to any New Jersey state court decision speaking to this
discrete issue and, thus, must turn to the other two methods
provided by the Supreme Court in Mathis.

The next method requires us to consider the language of
N.J. Stat. Ann. § 2C:35-4. As explained above, if different
punishments are proscribed, then the alternatives are elements.
Id; see also Henderson, 841 F.3d at 630 (holding that an
alternative list of substances provides separate elements in part
because the statute provides different maximum sentences for
violators). We have also recently noted that the inverse is true:
The statutory provision of the same punishment, regardless of
which alternative was involved in a crime, could indicate that
the alternatives are means. See Hillocks v. Att’y Gen. United
States, No. 17-2384, 2019 WL 3772101, at *7-8 (3d Cir.
2019); see also Harbin v. Sessions, 860 F.3d 58, 65 (2d Cir.
2017) (reasoning that the fact that a statute carries the same
punishment regardless of which controlled substance is used
shows “that each controlled substance is a mere ‘means’ of
violating the statute, not a separate alternative element™). - The
New Jersey statute provides that any person found guilty under
it “is guilty of a crime of the first degree,” regardless of the
substance or substances used in the commission of a crime. See
N.J. Stat. Ann. § 2C:35-4. And N.J. Stat. Ann. § 2C:43-6(a)(1)
prov1des that any person convicted of a crime in the first degree
“may be sentenced to imprisonment . . . for a specific term of .
years which shall be fixed by the court and shall be between 10
and 20 years . . . .” Because the punishment does not vary
based on substance type the statute, on its face, could be said

21
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to indicate that its alternative list of substances are merely
means. See Hillocks,' 2019 WL 3772101, at *8.

Additionally, the language of N.J. Stat. Ann. § 2C:35-4
does not’ indicate that a jury must agree on the particular
substance manufactured. Much like the hypothetical statute
described in Mathis, which allowed jurors to disagree over the
exact weapon used as long as all agree that the defendant used
a “deadly weapon,” 136 S. Ct. at 2249, N.J. Stat. Ann. § 2C:35-

4 appears to allow some jurors to conclude that one drug was .. .

being manufactured in a particular instance, while others may
believe that the drug involved was a different one. As long as
they could agree that a defendant maintained or operated a
facility for the production of a controlled substance, the jury
may determine that the defendant is guilty. See Harbin, 860
F.3d at 65 (concluding that a similarly worded New York
statute “does not suggest that a jury must agree on the
particular substance sold”).

The Government supports its argument for the opposite
conclusion by citing to the discretionary fine provided by N.J.
Stat. Ann. § 2C:35-4, whereby the fine may “not to exceed
$750,000.00 or five times the street value of all controlled
dangerous substances, controlled substance analogs, gamma
hydroxybutyrate or flunitrazepam at any time manufactured or
stored at such premises, place or facility, whichever is greater.”
N.J. Stat. Ann. § 2C:35-4 (emphasis added). Because the
amount of that fine depends upon the specific drug type
involved, the Government urges that the punishment, in fact,
varies based on the substance or substances used, -and, thus,
drug type must be an element. Id. We disagree. We first note
that the fine is discretionary and may not be imposed in all
cases. Even if the fine was mandatory, however, its provision

22
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in the statute does not support the Government’s argument
because, in imposing the fine, the sentencing court must total
the value of all substances involved in a single conviction.
Thus, the statute itself contemplates a single criminal
conviction for a violation that could involve more than one
substance.” If the Government’s interpretation were correct and
drug type was an element, a defendant would be charged with
separate offenses based on each drug, even if they were being

- manufactured at the same place and at the same time. Becausei

the discretionary fine uontemplates the opposite scenario, it
supports our conclusion that the substances listed in the statute
are merely means by which the crime may be committed.$

Having concluded that Aviles’s conviction under N.J.
Stat. Ann. § 2C:35-4 is not a predicate felony drug offense,
both of his two remaining convictions must qualify as such in
order for us to affirm the District Court’s sentencing order.
Thus, we turn to Aviles’s conviction under Md. Crim. Code §
5-602.7 As noted above, the Maryland statute covers a broader

¢ The Government argues that the New. Jersey Pleading and
Practice Form and the New Jersey Model Criminal Jury Charge
for N.J. Stat. Ann. § 2C:35-4 may be considered in our
analysis. But Mathis instructs us only to look at state court

decisions and the language of the statute itself as “authoritative

sources of state law,” 136 S. Ct. at 2256, and this Court has

recently “rejected the significance the Govérnment places on

the structure of the model jury instructions.” Hillocks, 2019

WL 3772101, at *8; see also Harbin, 860 F.3d at 67-68

(rejecting ‘the Government’s reliance on pattern  jury

instructions).

7 Aviles’s second New Jersey conviction, under N.J. Stat. Ann. _
§ 2C:35-7, presents a thorny issue unaddressed by Mathis. The

23
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set of substances than the federal definition of “felony drug
offense.” Thus, if the list of substances incorporated by Md.
Crim. Code § 5-602 are means, the categorical approach would
apply, and Aviles’s conviction could not qualify as a felony
drug offense. On the other hand, if the incorporated substances
are elements, the modified categorical approach would apply,
and we look to the record documents underlying that
conviction to determine of exactly which crime, with which.
elements, Aviles was convicted. Even if the modified
categorical approach applies, howev er, the record documents
from that conviction provide no indication of the substance
involved in Aviles’s conviction. Instead, those documents
merely state that Aviles was charged with and found guilty of
“Poss. of CDS W/I to Dist/Manufacture” and “Poss. of CDS.”
A. 541. Because we would not be able to determine the exact
crime ‘of which Aviles was convicted, we could not rule that

statute provides for two different punishments, depending on
whether “the violation involves less than one ounce of
marijuana.” N.J. Stat. Ann. § 2C:35-7. Thus, it is divisible,
but only into two alternative elements, namely, violations
involving less than one ounce of marijuana, and “all other
cases,” which would include any other “controlled dangerous
substance” or “controlled substance analog” (the “other
controlled substances™). Id. Looking at the definition of the
other controlled substances, the drug type appears to be a mere
means of committing the latter crime. Thus, while the statute
is technically divisible, the drug type, other than the marijuana
exception, does not appear to be an element. Because this type
of “hybrid” statute is not addressed by Mathis and because we
conclude that Aviles’s Maryland conviction clearly cannot
qualify as a federal drug offense, we decline to address whether
his second New Jersey conviction does.

24
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that conviction is a predicate felony drug offense using that
approach.

We conclude that two of Aviles’s three prior state
convictions, his convictions under N.J. Stat. Ann. 2C:35-4 and
Md. Crim. Code § 5-602, cannot qualify as felony drug

offenses. Thus, he could not have been subject to a mandatory

term of life imprisonment. See 21 U.S.C. § 841(b)(1)(A)

(providing for a mandatory life sentence where a defendanthas -

been convicted of at least two felony drug offenses).
Accordingly, we will vacate the District Court’s sentencing
order:®

Iv.

For the foregoing reasons, we will affirm the District
Court’s denial of Aviles’s motion to suppress, and we will
vacate the judgment of sentence and remand for the District
Court to determine the appropriate sentence.

8 We do not address the issue, not raised or briefed before us,
that could arise on remand, namely, whether the First Step Act

"will apply on resentencing. See, e.g., United States v. Jackson,

2019 WL 2524786, at *1 (N.D. Ohio June 18, 2019) appeal
pending, No. 19-3711 (6th Cir. July 19, 2019) (holding that the
amendments made through the First Step Act applies to a
defendant on resentencing, even though he was originally
sentenced before the enactment of the Act); United States v.
Uriarte, 2019 WL 1858516, at *4 (N.D. Ill. April 25, 2019)
(holding the same).
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'Q‘ - What is a controlled buy?
A A controlled buy is commonly we'll have -

there could be an officer that operates as an

undercover officer that will make a controlled buy or

" we can do it through the use of a confidential

informant.
| B Typically, the informant will come in.
We'll debrief them. They,wili'provide the
ihformation in reference to the peréoﬂ-thaf we're
going to target in that specifié case. They afe

strip-searched. ‘If they're male or female, they are

_ strip-searched; a male if they're male, female if

_they're a female.

We try to’ control the buy the best as
possible. We'll have them typically shoot'a phone -
call to the person that we intend to purchase the

narcotic from. |They will be given money from the

Drug Task Force} We will go out. We will attempt to -

control'thét buy the best we can.
They will make a controlled buy from that

individual. They will come back. We will come back
to the office. -They'll be searched again to make

sure that they don't have any money or narcotics on -

;hem after they provide the narcotics they purchased.

Then we typically debrief them as to the facts of the

v

A

Cy(omé Nurt -\—TO«V\SCnQ)* ,

Weteative Ryan Mang
S
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buy.
Q  And all the buys ‘that occurred in this

g o § T Sem o a it amt R e T —— e o

T

particular .investigation, would they have occurred

under those c1rcumstances‘>

A lAlways.=

03 So during the course of your 1nvestlgat10n,

-you identify md1v1duals that you belleve are working-

with Mr. Aviles Senior, is that correct?

A That's correct. ‘

Q . And how were you able to. idehtify some of
these individuals? .

A We were able to identify those indiwiduals

' ' throug'h debriefing .he::oin addicts.

Q And as'welj. as your investigation and
surveillance activity? . A

A - That's correct. . |

Q Taking you to Jaauary 2nd of 2015, did you
conduct  a buy from one of Mr. Aviles Senior's.
associates on that day? . -

A Yes,. ‘we did.

Q " And that would have been a Kengle ‘
Mlllan-MJ.randa Am I correct?

A That s correct

Q- Dld you learn prlor to this date that he was

connected to Mr. Aviles?

Exibi}r 26 ‘b
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Q. Did the search warrant also reference the description that
you just provided about what a controlled buy is?

A. Yes, it did.
Q. E‘I‘he controlled buys that are referenced in the search

{ warrant, were they conducted in the manner that you just

described}j

1 A. E{es, all of ther;l.—J ‘

Q. And so prior to each controlled buy, the informant would

have been searched; am I correct?

A. Yes.
Who would have been the searching individual?
It would have been a female prébation officer.
And that would have been Brooke Darkes, am I correct?
Yes.

After searches are done, is the result of that search
provided to you? |
A. Always.
Q. What's the reason that controlled buys are done in the
manner that you described and searches are performed?
A. So that we can control the buy and corrcborate all *
information provi(:led by the confidential informant.
Q. Now in this particular'case., were the.re any red flags that
came up during the searches or the controlled buys that caused
you any concern? |

A. No.

Appx 3
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8
Q. If any red flags had come up, what would you have done?
A. We would have terminated use of that confidential
informant . |
Q. Okay. For any of the controlled buys that are listed in
the warrant, did anything come up during the course of them
that caused you any issues?
A. _ No.
Q. The.“'information that is 'sét’ forth in the search warfan‘t""' T
probable cause, - -as far as the controlled buys conducted, was
that information true and correct when you included it?
A. Yes.
Q.
A.
Q.
A.
Q. Fé& “ar 1ig.-out. that might affect whether or
not probable: cause & sted"’J

E3

A.

Q. You would have been one of the officers or agents that
went to swear out the warrant in front of the judge, is that
correct? _ ‘ | —
A. 'I'hat‘sicorrect.»

Q. At the time you completed the v;zarrant and provided thev

warrant to the judge, did you believe yod had probable cause

for the locations set forth; the residence, the garage, the

E'{[’\\ b\i + 29

Appx D
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the record. I do have the recording. This was the one they
blurred, but they blurred everything.

THE COURT: Well, we'll ta%k about that later. I
mean, it's not going to ﬁelp you here; |
MS. ULRICH: No, I wasn't going to get into'that.
THE COURT:  We'll talk about that laﬁer.‘
BY MS. ULRICH:

' 0. March 24th, that was recorded. So the informant comes

back. Again, [that's in the house, correct, inside 234 Lehman?,
|a. Gesi] |

Q. So no officers actually see the transaction, is that

right?

A. No.

Q. So again, it comes down to reliability of your

/| theé money,.

B

confidential informant; correct?
A. Along with the officers corroborating what's occurring
with the buy.

Q. Because they followed her to and from 234 Lehman?

A. Correct.

Q. They don't lose sight of her, is that right?

A. I see her in the -- obviously,;yhen she goes in the house,

we can't maintain sight.

P ——

Q. : Right. She comes back, and as per protocol, Ehjé7§ives,you‘

she gets strip searched, her vehicle is searched;

| correct?

AFPem/ X 3
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k1l A, XYes.
21 Q. You take a recorded statement from the informant?
31 A Correct.
* ¢@| Q. E)kay Th_en we rilove onto the March 30th controlled buy.
s ¢ D ThlS was agaln in. and around 234 Lehman étreet is that rlght\
x| B @%7 -
¥ L1 0. ;And again, _you follow protocols in thfs'?is’é')l
( (o { * .8 Aa. {’:-efe’Tvas‘ during thlS spec1f1c 'buy,htﬁrie:rreﬁviarsl
{j,u[r[rv/\‘ * q@ E)ersonal Pr?pertgj 2 - 3*0\61/\ C/Cur Cover
’;’VV ‘ a@ Q. Yeah, we're going to talk aboutJ_Personal propertﬂ So you
¢ 9@ meet with the confidential informant? '
% 12] A, Yes.
ok 131 0.  And there's no call to the target?
'S 6@ A. (l_b_eﬂl}eve 1n that buy, | there was_no, call to the targea
* o sl Q. r“But the 1nformant tells you that; _she has alreTabl{ rrTacle
&Ko ll6 tr angements w1th Mr . Av1les for thlS tra;sactzon correctj
3 :ﬁ A. [Yes#llT believe that's accuratej
ok ok e 18l 0. (And dld you put that 1nf§/our search warrant aff1dav1t /
& k% 19| A. Wt"belleve thaﬁ‘sﬁl_fstgd o FRab s por
% 20 {uncommon for 1nformants to cormmnlcat_e“wmh the target_s:f
% aﬁ (5 quht. No, 1t's not -- 1t,may,not be, uncommon ;- but let's
Qw)t ’vé{c e 22 Ea_lk about exactly what ; _arranqements were made because rx?étrga'ia}
/;;\ L5 X;_\’ 5 o (23) Eaxlier) m not! fsupposed to make arrangements froai’—"* sT’
- ¥ o 24 Okayiw So on_ March 30th _You _meet w1th your 1nformant > and she
feo € 5( fhg alreadyi made Farrangements_! t3 ft_raolgxthe ‘target ’f_or?d'_r_ug?,

/[‘pencﬁx 3
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1| correct?

% o@ A. I believe there was [personal property to beSktrade U

*a@ Q. And in your poMort mOllce report says that she

—

—_— ~—
%BG A. Eersonal property, correct7\ :

- ¢ 8] Q. EWe-l*l**the* pollce report says neqotlable 1nstruments D:oi

¢ 9] you need to see the pollg:e report?

[ J:QJ A- NO._

P ——

e[:ﬁ Q. Okay. So you agree with me that the police report says
o L2 negotiable :instruments? ;

oL3] A. Okay. ‘

014} Q. Did you put that in your search warrant?

¢ 15| A. It doesn't reflect what was exchanged or if money was used

016 to make that controlled buy.

s J171 0. Because turn to the next page where it has your protocols

st

X ¥o 18 in. Do you see where it says that the[nformant is prov1ded3

¥ % ) lrecorded drug task force currenCy to make_ the purchase'> Do _youl

%% 020 @ee that"

¥ & 211 AL {
e221 Q. - You put that _in there?
023 A. Yes, that's what I wrote.
o 241 Q. And you say below that last line, you say, this is the

»'25]| method used in the controlled buys described above?

A pen,cl_n'x 3
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LIl A. Correct.
= ‘ .
o@ Q. _And that's what you testified to, that's what you do in
s@ every one of your cases? Earlier that's what you testified to,
& — — = - - - —— a ™ - - ~ T
ROy didn't you?
J5l A, Correct. '
ke ~,(6“ Q. But you didn't give the informant controlled bu ‘money on
Y g 1 Yy money
_ - r . —— ==
- ?
% o7 March 30th of 2015, did yous /"@v@LﬁNQ&C&
% o8| A. No, because that buy was done wit_hE)ErsE)"nal préﬁ&?:?.?_'
# {9l 0. so you Lkzgg}ggprppgggls,} number one, correct? !
S I T
7% T0) A. | (ThatTs not broken protocqgl fe: ve done controlléd Buys imy
s ¥ o1l Fﬁpégg before where there wasEersonal property tfadédﬂ
¥ % ¥ J12] @ You didn't tell the magistrate Jjudgelbr the president
¥ ¥ % 013} judge who signed this that on March 30th 30U broke protocslsy|
¥ oL} ] - . » - | -2 =0
% %% 14| did you? | |
65| A. I believe the judge read the search warrant and signed 1@
A o6 determining there was probable cause to have the search warrant
%% % o17] for those properties. '
ok, EH Q. You don't put here on March 30th that you gave the
* o 19} informant controlled buy money, did you? ;
%020l A. DNo, it doesn't reflect that. | t
*p 2l ©O. Of course, it doesn't Say that after the transaction, the
%.féjj informant —&Eﬁiﬁe_ thatl} You already said it doesn't say
Yoo 23 anything about what the trade is for for the March 30th in the
-0 24l| search warrant? . ' Wew wans 2 Cor Cover Sholew From
4; Q@ = “‘( does  Yoecouse ‘\”Qoﬂgf’é’:%\tiql olormant Soom hor
s 25| AL It doesn'tE"d'épicgwhat was [{t rggied] for the heroin.: xob.

Appenc{/x 3.
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1/ A. I believe so, yes.
Q. To trade nngotlabe mstwervts fo* mgc’
N ey e ———
{ o

#'IOTQA

In other words, Et' wasn't prescription _m_edication'.g

A
*.125 Q
A E‘ha_t would be a controlled subst_:ance‘_:l
42141 Q. Right. So it was something legal?
A Correct. |

Q Okay. So the informant is searched, striped searched;

17| correct?
18| A. Yes.
121 Q. And her clothing is strip searched -- she_,'s strip
20] searched, and her clothing and'hér body are searched; correct?
21} A. Her person and clothing are searched.
22/ 0. And her vehicle is searched? '
- 231 A. Yes.
#+24] Q. And where were these negotiable instruments then? Were

% ¢ 25| they in the car? Were they on her?

Exhibit 34

Appx .3
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'I‘hey were present in the offlce

T, LTI I ) T R T

: ! Corréct. i

A
Q. In te oflce'>
A
Q Is that what you said?

_So theé 1nformantFroght la

Egs zem T T

a. | Yes']
74 0. Did you take pictures of these negotiable instruments?
3] A. Those items would have been searched prior to - - = === —f- -

91 participating in the controlled buy.

Q. So did you take pictures of the negotiated insthments?
MS. EISENHART: Objection, relevance.
THE COURT: 1I'll allow him to answer. Objection is
overruled.
THE WITNESS: We have pictures of them, yes.
BY MS. ULRICH:

Q. That you what?

{ A. We have pictures of those items, yes.

1 Q. Okay.: And so how did you, like did you mark these

exhibits or anything other than take pictures of them?

4 A. No, we didn't mark the items.

Q. D1d you tell the 1nformant at that tlme it was not

appr rlate for thls 1nformant to make arrangements w1th the

e e T AT ST ST 4 =T ey yvaps

e e s o Py

ta et aheadof tlme'—‘

A. Correct. We speak with them about that when that occurs,
s

and we explain to them that that's not appropriate for them to

hibit 35

Appx 31
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4 'search warrant, didn't you?]

A. EYes.__]

21

.22
23
24

25

et

ka bt

1 Q. Then moving onto April 15th, that was a controlled buy, it

1 looks like, at 513 Arnold Street; is that right?

% your protocolsa

49
Q. It doesn't indicate that Mr. Aviles was at 513 Arnold
Street? |
A. Correct, just reflects a fact and circumstance of what the

informant observedf
0. Now moving on -- and that, by the way, was that video
taped or audio taped, to your knowledge?

A. Not that I'm aware of.

Al Yes.

Q. CAnd again, that would have been a case where you followed

5 A [:YeS] E)_Eing that controlled buy, there was moneg ’

]

! I
exchanged. Contradic wiith Qr(—équ +U\‘(V\ W on March 1Y, 10lb
e ——
—— ¢ Lie ov stand vnder Oath’ A gain

CL [}nd you know that because you actually'put that in your

Q. On this occasion, the informant would have been strip
earched? V
Always.

A

0. And the wvehicle waé searched?
A

Q

And then she would have went to 513 Arnold Street,
correct?

A. Correct.

T S e e i 4 o e et e v

Appx 3
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50
Q. - There were no ofﬁ&gors 1n51de 513 Arnold Street?
A. No.
Q. | Are you aware that your informant was carrying morphine

and yiagra_p_&_lfs on her when she went into 513 Armold _S;:;ggt_;?l

MS. EISENHART: Objection, Your Honor. - She's making

‘her own-testinony.
- MS. ULRICH: I have a good faith basis for asking

that question. . 5

THE COURT: Well, no, I'm going to sustain the
objection. You're going to have to rephrase tohe Question. You
may have a'good faith basis to ask it, but you have to ask it-
the right way. You can't ask it like that.

MS. ULRICH: Okay.
BY MS. ULRICH:

0. All right. So the informant -- by the way, your informant

is a heroin addictf; is that right?

A. | [?esj .

[-And you ¥now she's a heroin addict’a

Q.
A. E(es] h
Q.

LAnd was she _r_g during these controlled buys to your

knowledge? l

A. [Not to my }mowledge‘]

Q. Do you know 1f she had kicked the habit or how was she
controlling'her heroin addiction during this time period, '

February through May of 2015?

37
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Q. And, of course, on this particular occasion, chere was no
money given co the informanz, no concrolled buy money; is that
righe?
A, Corre;t.
Q. But you said earlier that thac was standard procedure,
that was protocol in chese cases to give controlled buy money
'Eto your informanc; right?
A. It doesn't always happen that way.
Q. - Well, you :esl:ifi_ed early on that was part of your
: protocol ; right?
A. Well, we need-to trade something or provide them with
money in order to get the heroin or anocher concrolled
substance we're going to purchase or receive during that
controlled buy. '
Q. _Well, you testified in this matter on August 26th, 2016,
before a grand jury, didn'c you?
A, YS‘ Tatam.
Q.

And you were asked these vexry same guestions, protocols
i S I Sobvivintutainioly

involving your concrolled buys; righc?
p————

A. Yes.

Q. _I'm going to show you what's been marked as Defense
—_—_—— e ——————

ExHibit 134. Page 7, ockay. This is Y cestimor

the best as

-
typically shoot a phene call to the person that we interd to
e e e

5| purchase the narcotic from. They will be given money from the

concxol the sible. We'll have them

225
Q. );\Eril 15th?
A Qay.

THE QOURT: If you're going to get into a new area,
maybe this is a good place to wrap it up, unless you just have
‘one or two guestions.

MS. ULRICH: {Shook head negatively.)

'THE COURT: No? Okay. Well, T chink this is a good
break poinc then. Folks, let's break for lunch. We will
recwmn here, if I could ask your indulgence, in time for you to
get in the jury box and be ready to go at quarter to 2, if you
don't mind, so we can pick this up and keep moving. So we'll
be in recess until quarter to 2. Anything else From counsel
before we break for lunch? Mr. Bloom., amything else?

MR. BLOOM: Not.l"xing from the Uniced States, Youz"
Honor .

THE COURT: Nothing from defense ocounsel?

MS. ULRICH: No, Your Honor.

THE OOURT: All xight. Thank you, all. we'll see
you ‘at quarter to 2. ' v ’

CCURTROOM DEPUTY: All rise.

(Lunch recess taken at 12:32 p.m. and proceedings

reconvened ac 1:49 p.m.)

THE OOURT: Welcome back, folks. I hope you had a

nice lunch. We continue wich cross and Ms. Ulrich.
4 CROSS EXAMINATION (CONTINUED)
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task force. We will go ouc. We will attempe to control the

Eaaa——— ———— "}
buy the besc we can.
———

That's your testimony, isn't ic?
A, -E ma'am. o
Q. You didn't say anything about car covers, did you?
A. No.
Q.

Okay. And then the next page. page 8. If you could pull
B —————————

out lines 2 through 5. This is the very next page. The

question put to you was, And all the buys that occurved in this

g_;‘:icula: investigcim, would :hg have cccurred under those

circumstances? What was your answer?
B

A, Alwavs, A

Q. _Right: Again, you don':':ell =y anydurx; about negotiaced

inscruments, did you?

A. _Correct. That's not something we normally do.

Q. _Well lét's be clear. You can take that down. You teok

an cach at chis grand jury preceeding, right, to testify?

A.
Q.
a. ain, I make mistakes.
Q. _L'm not making any comments. Ckay. April isth. April
15th, you testified about that. It's a concrolled buy,

Yes, ma‘'am. I cescified cxuthfully and accuracely.

The truth, the whole txuth, and nothing buc the truch:

Yes, ma'am. I'm not perfect.

correct?

A. Which date, ma'am?
=

226
BY MS. ULRICH:
Q.
about March 30ch of 2015,

Detective Mong, I think when we ended, we were talking

And T believe your testimony, and

you can correct me if I'm wrong, buc it was okay for the
informant co make these arrangements ahead of time with the
target regarding car covers; is that right?
A. _Yes. There's no -- we don't have any policy that
ferminates the use of informant because they make concact with
2 taxger prior to us having knowledge. We frown upon it. We
counsel them about it. '
Q. Okay. And you testified, again, in this matter on )
February 1st, 2016, didn't you; correct?
A. What's the date?
Q. You cestified about this matter February 1sc, 2016, at a 5
beargg‘ 2
A. _Yes,
Q. Fa: thac hearing, you took an oath to tell the truth,
the whole trxuth and noching but the truch?
A _Yes,
Q. ‘ I just want to refer you to Exhibit 127.

MR. BLOOM: Just so we're clear, it's Defense Exhibit
127.
BY MS. ULRICH: ) .
Q. ©Pages 43 to 44. Okay, so here we are. We're talking
about the buys. Then che guestion is asked, Did you tell the
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227
-~ now this is regarding, we're talking about the March 30th
buy. If you need to go back in the transcript, I have the
transcript if you want to look at it, but here we are talking
abour the March 30th buy.

And the question is, Did you tell the informant at chat
time it was not appropriate for this informant to make
arrangements with the target ahead of time? Can you read your
answer?

A, It says, Correct, we speak with them -~ speak with them
about that when it occurs, and we explain to them that it's not
aporopriate for them to --

Q. Next page.

A. -- be doing that.

Q. And then the question was, Did you speak to the informant
that day about it? And you said what?

A. I didn't speak, no.

Q. Now I want to take you to page 65 of this transcript.
Again, there's a guestion, So there's this whole other
relaticnship between your informant and this target that has
something to do with negotiable instruments, is that right?
Your answer was?

A. Sorry, where is that at?

Q. Line 13, question was, So there's this whole other
velationship between your informant and this target that has

something to do with negotiable instruments, is that right?

229
Q. I'mnot asking that. There were pictures taken, right?
A. VYes. There was no pictures retained with the amount of
overwhelming evidence we have in this case.
Q. I'mgoing to show you again that same exhibit. I think

it's 127. Page 43. Again, you're under ocath to tell the
truth --

MR. BLOOM: Your Honor, again, I'm going to ask
counsel to please stop, to refrain from making these comments.
Again, you're under cath. If there's a question, that's great.
But the corments, I would really ask they stop, please.

THE COURT: I think you said that he's under cath.

MS. ULRICH: Well, that's a question. I mean, you

were under oath at that hearing? That's a question. You were

under cath -- I meant that as a question.

BY MS. ULRICH:

Q. You were wnder cath at that hearing, right?

A. Yes, ma'am.
THE COURT: Now it's a guestion.

MS. ULRICH: Okay, okay.

BY MS. ULRICH:

Q. BAnd the date of this hearing was February 1st, 2016,

correct?

A. Correct.

Q. And the guestion is asked, So did you take pictures of the

negotiated instruments? 2And if you go down to the cbjections,

M«ovxs: “eshmeiny
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And what was your answer?
A. Yes.
Q. And down to line 20, it says, And you had told the
informant on March 30th -- because now we're talking about the
15th -- that she was not permitted to do that, is that right?
at's your answer?
A, Correct. That would have been the buy where negotiable
instniments were exchanged.
Q. Now on March 30th, you say you knew that there were these
negotiable instruments; correctc?
A, Yes.
Q. 2And now, of course, you've always taken pictures of your
buy money that you give the informant; righc?
A. Correct.
Q. Did you take pictures of the car covers?
A. I did not, no.
Q. Bven though you knew that was to be exchanged with the --
for drugs?
A. I did net take any pictures of the car covers, correct.
Q. But you knew there were pictures of those car covers,
right?
A. There's no pictures retained for the car covers.
Q. But there were pictures taken of the car covers, weren't
there?

A. I did not take the pictures.

230
what do you say an line 14?
A. We have pictures of them, yes.
Q. And then I say, That you what? And what's your answer
again?
A. I said, We have pictures of those items, vyes.
Q. So this was February 1st, 2016; right?
A. But as I explained, I did not take the pictures nor retain
them.

Q. I'm not asking who took them. This is your testimony,

It says, we have pictures of those items.

Q. And this is February ist, 2016; right?

2nd I explained I did not take the pictures and they
were not retained.

Q. And I appreciate that. But at this hearing on February
ist, 2016, we knew we had pictures of the car covers; right?
A. But I did not take the pictures.

Q. It doesn't matter who took them, ckay. So you know that
was a hotly contested matter at this hearing on February ist,
2016? t was the subject of that hearing, those car covers,
wasn't it?

A. BAs to if they were photographed?

Q. The subject was the car covers not that they were

photog"raphed. We already know that you had pictures ac the

cime. But that was a hotly contested matter at that hearing an
e
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Februaxy lst, what chose negotiable instruments were; correct?
A. Xes that's corzect.
Q. _Okay. So you're telling me betwesn February lst, 2016,

and coday, this trial, you destroyed chose pictures or scvebody

destroyed those pictures?
A. No. I'msaying I did not take the photographs of the
pictures, and from what I understand, chey've not recained. I

did not cake the pictures o begin with.

Q. - I know you didn't take che pictures. Are there -- where

. are those pictures today chat you said you had February 1st,

2016? Where are chey?
A. _They were not recainad. Wwe have overvhelming evidence in

chis case. They were not retained.
e S

MR. ABCM: Your Honor, I'm going to object because
chat's not responsive to her question, particularly his opinion

as zo the quality of the evidence in the case.

- THE QOURT: You want to respond?
MR. BLOOM: I chink he answered ic. They were not
retained.
THE QOURT: Well, he also answered that there was
overwixelming evidence. The jury will disregard that statement

about overwhelming evidence. That was not responsive to che
question. That's stricken. It will be disregarded. Your
ocbjection is sustained, You may concinue.

MS. ULRIGH: Thank you.

wow N

ol
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THE COURT: They've been disposed of. Let's move ocut
of this area. I mean, chere's nothing lef: to get here.
MS. ULRICH: Okay.
BY MS. ULRICH:
Q. _Agent Mong -- or Detective Mong, lec's move to April 15th.

So now we have you at the suppression hearing celling your .
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informanc on March 30th that she's not supposed to be making

chese pre-arrangemencs, right? You can agree wich chat? We

just looked at your testimony?

A. Yes,

Q. But then again, here again on April 13, we have your

informant trading what you say in your police report are

non-monecary items; righe?

A. That's correct.

Q. _So here we are again on April 13th. And your police

repoxt this time says that it was a non-monetary item chat's

going to be exchanged for heroin, correcc?

A. That's corzect.
—

Q. - And again, you testified in this macter on February ist,

2016; is chac right?

A. Yes..

|

Q. Where you were under oach to cell the truth, the whole
cruth, and nothing but the Truch?

A. Yes, ma'am.

Q. I'mgoing to show you Exhibit 127, page 49, so you can
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BY MS. ULRICH:

Q. _So che buy money is imporzanc. You retained those
—_—

pictures, vight?
e

We photocopy those.

You saved those pictures, right?

Those pictures were recained, yes.

Because that's evidence in the case?
—— a5 SVIOENCE 1Nt The case:

Right.

“But you didn‘c recain pictures or scmebody -- the pictu.res’\

O?O#’O:ﬂ

of the car covers ars gone?

A. _The pictures were not recained. However --

Q. Are cthe pictures gone, yes or mo?

MR. BLOOM: Your Honor, I'm going co cbject at this
poinc. It's been askad and answered at least a couple times.
He said, I don't know how many times ad nauseam, they were not
retained. That means they do not have chem. They were not
retained.

MS. ULRICGH: Thank you for cestifying.

BY MS. ULRICH:

Q. In other words, evidence in this case was destroyed?
Evidence that would have been pertinent to Mr. Aviles, is that
right, that evidence was destroyed?

A. They were not retained. However, the officer thar looked
at &l that would have took the pictures would be able to
readily identify them upon looking at them again.

234

see, line 8. Question is, Then moving onto April 15th, that
—e e e

was a controlled buy, it looks like, at 513 Amold Street; is
e e L~

that right? What was your answer?

A. Yes .

Q. _And my question is, Again, that would have been a case

where you followed your protocol? What was your answer?

A. VYes. ODuring that controlled buy, there was money

Lcchanged .
Q. _Okay. So on April 15th, 2015, at this suppression hearing

when you were under ocath, you said there was money exchanged?

A. _Correct. I was wrong. There was a car cover exchanged.

Q. I'msog?
A. There was a car cover exchanged. I was wrong. There

wasn't money exchanged.

Q. _Well, so is that anocher mistake?

A. _That was an_incorrect response. I was Wrong .

Q. __Well, you prepared a search warranct in this case too,
didn'zs g’?

A. __Yes, ma‘am, .

Q. _Because at this hearing we were talking about the search

warranc, too, weren't we?
——— ]

A. _Yes.

Q. And you said the same th&g’ in your rch warranc, didn't
—_————
you, that jc was money thac was exchamged for drugs?

A. _Yes, and I was incorrect as well,
o= =
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Q. So another -- it's not a lis, you wers incorrect is whac

you're saying?

A. Corract. When I did che search warrant, o @y best
knowledge and belief, that information was accurace.

Q. Now mbving 0 May 12th. Now we know thac on March 30th,
you teld the informant, you know, you're done with these
pre-arrangemencs; righc?

A.  Yes. The informanct is not supposed to be doing chat, buc
that's not an infractien chac's going to cause us to terminate
cheir use. .

Q. Ckay. And once again on May 12th, we heard part of the
audio, and if you need me to play it again, I can, she's asking
Mr. Aviles if l.xe wancs parts; righc?

A, T's corract.

Q. Auto parts?

A. That's correct.

Q. _WNow I am going to show you Governmenc Exhibit 121.40.

That actually depicts cne of chose car covers, is that righc?

A.__ I believe chat's accurace, yes.

Q. _Okay. You would agree that's mot a Dollar Store car

A loo

Q. That's an expensive car cover, isn't iz?

A. . Yes,
=

Q. ¢And vour informant is bringing these in for these

237

they're stolen, chey're contraband. 3o lec's move on.
MS. ULRICH: All righc.

BY MS. ULRICH:
Q. And she didn'c have this one time, assuming they're
scolén. she had them on two, chree, four buys, didn't she?
A. I believe there were three tocal car covers.
Q. Now I'm going to show you what's been marked as Exhibic
197. All right. This is a sales order billed to Elizabeth
McGovern. And below it says chere's a balance of 450 dollars.
The date €p top is March 30th. Did Ms. McGovern give that to
you?
A, Yes.
Q. ' She did. When did she give thac to you?
A. I don't recall when they were provided.
Q. And why did she give that to you?

A. They-were provided to:usrto insure:chat .the. car covers,-as

u_would-sa “And we :needédireceipcs to

;are>not sctolen.’

confirm-ciiac s,f:ixn':her""placeﬁof- a{gloymant .

Q. - Do:you know'cthac:she*hadsthe -abilicy --, are,you.aware if

she had ché ability <o pay 450-dollads¥Edys twe.car-covers .on

March 3Gth?
A. _I-don'c:belisveschat she.did gy for. chem,

Q. I'm sorry, what?

A. I don't telieve that.chey.were:paid-for: Those were-just

rece_igzs . grcvided TOIUS. |
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‘controllad buys, one or more of chese; is thac right?"

A. 7 Yes..
Q. Now you said -- I think sarliar you said you knew she
worked ac REM?

A, Yes.

Q Do you have any idea how much money she was making at REM?
Al No. ,

Q. $And I think you agreed sarlier chat these-car covers aré™

«dbour 240 dollars retail? -

A. T believe that's what you said, ves:

Q. _I want you to assume for a moment thatthese car covers

were, in fact, scolen by your informant, Liz McGoverm? *)
A. I was ot awaze chey were stolen.

Q. ‘Lec's assume for a momenc chey're «é:oléh. That would Be? !
concraband, wouldn't it?

f—————————— 7

’

A. ‘However, T did not have that knowledge that they wered
e e e e A R et A ke ~
T e Te——————

‘stolen.
e

Q. My question is, yes or no--

MR. BLOOM: Your Honor, I'll stipulace.

THE CCURT: Hold it, hold it.

MR. BLOOM: 1I'll stipulace that if an item is _stolen,
it's concraband. '

MS. ULRICH: The witness can answer chat question.
It's a simple questien. '

THE COURT: t's now a stipulated fact that if
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Q. For what purpose? To say what?
A. Those receipts were provided to us for us co have a
record.
Q. Did you ask her where she got these receipts?
A, I did not ask her, mo.
Q. | Do you know these receipts are false receipts?

A. No, I'mnot awars of that.

Q. T this is what she gave you, right?

A. That's one of receiprs, yes.

Q. And you retained it as evidence?

A. We placed it in che folder for the investigation, yes.

Q. And did she tell you that she paid 450 dollars for those
two car covers? Is that what she represenced when she gave you

the receipt?

A. She didn't tell me anything.

Q. Well, it's March 30th, she gave it co you. what did she
tell you?

A. she didn't give the receipts to me. She gave them to
Sergeant Hopkins.

Q. Okay, fair enough. Going back one page. Do you know if
they were provided all ac che same time or separate times?

A. Idon't know. I don't have chat knowledge.

Q. OCkay. Now here's arxo;her receipt. This one is dated
4/16/2015. Do you see thac?

A. Yes.

- A[;pend\'x D> (1)

su
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microphones. )
THE COURT: All right. WMs. Ulrich, you may resume.
BY MS. ULRICH:
Q. Now we were talking about your testimcny, and we were
talking about February 10th, 2015. I want to play the snippet
from that interview, February 10th, 2015. Iit's the last part
of it. Could you go ahead? I want you to listen.
(Audioc is being played.)
That's you asking a question, correct? You were asking
the question, okay, and here we are taking the statemenc?

Right.

Do you want to listen to it again?
No, I heard that.

Okay. Was that you asking the question?

Yeah.

© p o »op

Who's saying, that's when the vehicle search was

canducted, correct?

A. Yes.

Q I said, who's saying it?

A. It might have been Detective Minnick in the background.
Q And then someone says, yes, the vehicle search was then
conducted by Detective Dipalo. Who was that?

rial
.»(chn’

A. Was that me that said that?
Q. Idon‘t know. That's what I'm asking?
A. Can you play it again?

454
Q. Ckay. So wait a minute. So we have this detailed report
from twe years ago that was made at or near the time of the
event, is that right?
A. Yes.
Q. It's not your report, correct?

A. It's part of the report, correct.

Q. Okay, it's yours and it's Detective Mong's. So now this
report that's supposed to contain every detail doesn't mention
the car covers, correct? It doesn't mentian the car covers, is
that righc?

A. Right, because it wasn't part of the heroin deal.

Q. And now we got 60 dollars in cash that now you say the
informant handed you when she came back?

A. Yes.

Q. And that's not in your police report?
A. That's correct, and it should have been.

Q. So now we have two very -- strike that. Strike that. Now
in this clip, I'm going to play ancther clip for you, it's
Defense Exhibit 103.

{(pudio is being played.)

Do you know what happened to that gram of really good
shit?
A. No. We searched her and her vehicle and there was nothing
there.

Q. She may have used it while she was there, right?

Pb’
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Q. Go ahead. Listen to the second voice.
{Audio is being played.)
Who was that?
A. That was Detective Minnick.

Q. And then the next one is saying, yes, the vehicle search
was then conducted. Go ahead.
{Audio is being played.)
A. That was me.
Q. DNow in this report -- I'm going to play another clip. I'm

going to play Defense Exhibit 102.

(Audio is being played.}

You heard that, right?
A. Yes.
Q. But yet she was searched when she came back from that buy
February 10th, is that right?
A That's correct.
Q Her person was searched?
a That's correct.
Q. Her vehicle was searched?
A That's correct.
Q And nobody found 60 dollars, did they?
A I testified she handed over to me six 10 dollar bills that
she éot for those car covers that she gave to him. Tt was not
in the report, bur it should have been in the report, but it
wasn't.

455

A. I don't know that.
Q. You weren't there, correct?
A. I wasn't in the house, no.
Q. The only person in the house was the informant and Mr.

Aviles, is that right?
A.
Q.
you what happened?

I wasn't inside.

You had to rely on the credibility of Ms. McGovern to tell
A. . She showed no signs of using when we had contact with her.
Q. Now on this same -- in the same recording, it says that
you provided her with 120 dollars in pre-recorded Drug Task
Force funds; right?

A. Yes. .

Q. And that is, in fact, what you're saying you gave her, 120
dollars in pre-recorded Drug Task Force money; is that right?
A.
Q.
you remember that?

Yes.

Also during this conversation, she talked about Xanax. Do
A.. Yes.

Q. Did you ever follow-up with her if she ever got that
Xanax?

A.

There was no Xanax given to us or found.

Q. Because she was supposed to touch base with the person the
next day about the Xanax. Did you ever ask her about that?

A. No.
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Q. Vou déidn't cave?
A. No, I care.

MS. CISENHART: Objection, argumencative.

THE QOURT: 1t's not argumentative. She asked him if
ae cared, and ne said no. Move on. Next guestion.
Y MS. ULRICH:
Q. February 10th, you say this is a good buy, no red fiags
wich your informanc?
A. Ro.
Q. And that's because -- and that's because you didn‘'t even
ask her where she got the car covers?
A. The conversation when I talked to fer earlier in the night
when [ asked her to come in, she says, good, I have car covers
to give to nim anyhow, that will be my excuse. And that's what
we used as the ruse to be abie :ogof.ohim. But that car
cover had nothing te do on that particuiar date with the
purchase of the 120 dollars wortn of heroin.
Q. I'mnot going to get into an argument, buc it had
everything to do with that buy because that's what she was
going to do to get to Mr. Aviles was to give him that car
cover. It had everything to do with the buy.

MS. EISENHART: Objection, Your Honoxr.

THE QOURT: The cbjection is sustained. That wasn't
a question, that was a coment. Ask a question.

BY MS. ULRICH:

458
A. VYes,
Q. Now on that date, okay, now -- now on that date, we have
anocher car cover, don't we?
A. when I calied her to cane in. she said, on, good, I can
érop off the car cover as an excuse Lo go over there.

Q. By the way going back to Februavy 10th, that was -- you“

guys were talking

about three car covers, weren't you? She's

talking about plixal car covers, is that right?

A. Yes. |

And there were actually three car covers, weren't there?
[

I pelieve there was, yes!

That was an February 10tn?

¥ ©

Yes. |

o ¥ O

Three. And are you telling this jury you have no idea
what the vaiue of these three car covers would be?

M5. EISENHART: Objection, asked and answered.

THE QOURT: Yes, it has been. 3Sustained.
3Y MS. ULRICH:
Q. Did you know the informant to have any iike significant
means ¢f money other than this job she was working at REM?
A. No.
Q. ALl richt. So let’s go dback to March 4tk. So here we are
Mavrch 4th now. And once again, now we have a fourth car cover;
is that right? Three from February 10th, righc?

A. Right, chat had nothing to do with the buying hewxoin.
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Q. Those car covers were a materiai or a very important fact
or detail of that controlled buy, wasn't it?
A. Not in my opinion.
Q. Thac's why it just happened to be out of the repor:t?
A. No. I made a mistake. I shouid aave put it in there. Iz
Q. 50 it was important encugh, it sihould have been in your
report?
A. I should have included ic, yes.
Q. And really. you didn'c even remember that there was a car
cover invoived uncil you iistened to chis recording lasc night;
would you agree with that?
A. I wouldn't agree with that, no.
Q. All right. Moving on. Now we go toc March 4th of 2015.

And here again, we have another car cover, don'c we?

A. May I look at my report?

Q. Well, you can, but I don't think you're going to find it.
Do you have your report that says it involved car covers?

A. No. ) ’

Q. Okay. So what you're telling me is, you don't really
remember much about March 4th, 2015? You just asked to refer
to your notes?

A. I was getting confused with the date because there was a
lot of things going on.

€. That was over two years ago, wasn't ic?

>

-

10
11
12
13
14

16
17
18
19
20
21
22
23
24

459

Q. I know you keep saying thac. But now we have a fourth car

cover that's used in this undercover controlled heroin buy?

A. It wasn't part of the operation.

Q. That's not what I'm asking. I'm asking, this is now car
cover mumber four, isn't ic?

A. if you say it is.) : .

Q. #®ell, you don't have to take my word. You weve there, I
wasn't. You said already Feoruary 1Cth, there was three;
right? Right?

Yes.

‘And now we're talking about number four, right?,

Yes.}

That's four car covers,

fes )
Okay. So we can agree an that?

Okay.

So mere we are February 4th. And you're saying you gave

© >0 p oo

Ms. McGoverm 200 doilars, is that right?

A. Yes.

Q. And, of course, now we know she had this car cover; right?
A. She said in an earlier corwversation that would be her
reason LO GG over there and drop that off and then she would
get the heroin. ’
Q. And sc then, of course, y&q learned that last nignt when

you were iistening to the sriefing or tre debriefing tape last
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night that there was a car cover invoived in this one, toco?
A. That's not true.

Q. You have an incependenc memory of that?
A No. I reviewed it _ong defore last nignt.

Q. Now again, she was searched and you searched the car: is
that rigne?
A. Yes. .
Q. And according to all reports, there's no contraband found
in the car?

Correct.

Currency or drugs?

Correct.

gnt?>

¥That isn't considered contraband.

A
Q
A
Q. Well, but the car cover had to be in the car;
A
Q

Well, if it's stolen, if it's a stolen car cover --

MS5. EISENAART: Your Honor, objection. She's asked
this question mmerous times.

{Sidebar discussion held:)

THE COURT: I'm an ostensibly cbjective abserver
here, and I got to zeil you that T think you made your point
with respect o the car covers. I mean, I can deal with that
individual objection if you want, but, I mean, I dm't --
you've covered it. You made your point.

MS. ULRICH: T know I made it. I guess what I'm

462
jury is roliing their eyes. Every time you say car cover, they
look like they're going on dial tane. I'm being ronest here.

MS. (IRICH: And I aporeciate that. And you know
that's my whole defense.
subpoena to come in and testify.

THE QOURT:

I mean, we have Don Moyer under

if I put these jurars under cath right
now, and I ask them what your defense involved, the first thing
chey would say is car covers.

MS. ULRICH: Anc my ciient would be happy.

THE QCURT: Ckay, I1'm telliing you, okay, if I press
them, if I said, what is the fulcrum of Mr. Aviles' defense,
every cne of those 12 -- no, 14 jurors would say, car cover.
M3. CLRICH: That's what I'm arguing.
THE OOURT: Okay.

MS. ULRICH: Okay, I appreciace that. Thank you. I
made ay point.

{Sidebar discussion conciuded.)

THE QOURT: You may proceed. Was there a gquestion or
was there an answer? I think chere might have been -- Wendy,

I'm soryy, if you could -ead that back again?

(Compiied.)
THE COURT: You can f£inish the guestion.

MS. ULR:(H: Oh, I can finish?

THE QOURT: If you choose to, yes.

BY MS. UiRICH:
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getting now is his Total evasiveness, which I said in my
opening they'vre coing to be evasive. That's what I'm getiing

now is that he's not answeving the questions, he's being

THE CCURT: But —he way to deal with evasiveness.
with all cdue respect, is not to ask the same questiaon over and

over acain. I don't think, especially when you got an answer.
Wwell, it's also going to trigger an objection. and I'm going co
have to rule on the objection. IiI'm going fo give you same
lacitude, out I'm watching the jury on the car cover issue, and
I think you've wearing it out.

MS. UIRICH: I'li just ask it ance, and then if he
doesn't wanc to answer --

THE QOURT: 3uc I thi -

M5. EISEMNHART: Your Honor, it's objectionabie even
if she asks it once. There's noting zo establish the car
covers were stolen. And all she's asking is, if it was stolen,
was it contraband. She's going to get the same answer.

MR. BLOOM: We've s:ipula:ed to that amyway, that’

s T sk N P : N oo
they were stolen. We stipulated co that earlier in the txial.

THE OOURT: You know, I want o move this on because

we're munning in mud here in this trial. I'm going to give her
some latitude only because I don't think it's so abjecticnable
that I'm going to xule it out, but if we don't get out of che

car cover area. I'm going to start sustaining objections. The
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Q. If it was a stolen car cover, that would be contraband;
cox!ec:?l
A. "If I knew it was stolen, a.bsolu:aly‘:
Q. Now you éaid that in February, back to February 10th, that
she cave you 60 dollars for the car covers; is chat right?
A. She came back with 60 dollars, yes.
Q. And she gave it to you, »ighr?
A. Yes.
Q. That's what you cestified to?
A. VYes.
Q. 3o you're saying the car covers had nothing to do with the
cantrolled buy, xight?
A. No.
Q. But you ook the 60 bucks?
A. And we cave it back to her.
Q. Now going back to March -- I'm going to go to March 13th.

Okay. So here we are, March 13th now. Now we nave yet a fifth

car cover invoived, is that righc, March 13cth?
A. No.
No? Theve's no car cavers?

I celieve it was some type of suto part.

Q
A
Q. 'Ch, ckay. What kind of auto part was i:!?
Y

Some kind of molding or small cover, not a car cover, oun

some kind of moiding or small cover. I don't exactly recail.

When I calied her, she said, ch, good, I can drep off this part
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'as a way to get over there. :

Q. 1I'msorzy, I didn't hear. What kind of part did you say
it was?

Molding or some kind of small cover.

A molding for whac?

COn the hood, like for a firewall.

It's an auto part?

» oo

It wasn't anything to do with, you know, to do with the
heroin deal.

Q. Nothing to do with the controlled buy?

A. No.

Q. - How much -- I don't know what this molding looks like. Do

you have a picture of ir?

A, Mo

Q You didn't take a picture of ir?

A M.

Q All right. And how much is something like that worth

because I don't know?
A. I dom't know.

Q No idea?
A. No.
Q Okay. It could be a hundred dollars?

MS. EISENHART: Objection. He's already indicated he
doesn't know.
THE COURT: Sustained. He said he doesn't know.

466

said a hundred dollars; right?

A I did.

T —— -

Q You're sitting there, yes?

A. She said a mmdred.

Q. . Okay. She said a hundred. And you heard her say a
mndred?

‘A. I should have corrected her because it was 75, and that's

t we had.

Q. This is another mistake?

A. Yes. Yes, ma'am.

Q. and you know it's 75 because you were looking at Detective
Mong's report, and that says 75 dollars?

A. No, I knew it before that. I saw the receipt.

Q. Okay. You remembered that from two years ago and you saw
the receipt?

A. I looked at my case.

Q. So here we have, you're sitting here during this
conversation; is that right?

Yes.

Detective Mok is sitting here during this conversation?
I believe so, yes.

And McGovern is there, right?

Yes.

o p o roOPF

And you and Detective Mong are seasoned task force

officers, aren't you?
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BY MS. ULRICH:

Q. 'So now we have this molding. Of course, you searched the

car ahead of time; right?

A. Yes.

And all the reports indicate there's mothing in the car?

Right:

Right.

Q
A
Q. Nothing on her?
A
Q But now today, we find ocut we have some molding in the

car; right?
A. There was no contraband in the car.
Q. Now in this particular buy, you gave her a hundred

dollars?

A. 1 gave her 75.

.

Q. Correct?

A. I gave her 75. I made a mistake when I said that she said

that she received a hundred.
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Oh, ckay. You listened to these tapes last night, right?
I listened to them befare that.

Q
A
Q. You didn't talk to Detective Mong?
A No.

Q

_/L.et:'s play that clip on March 13th. Ckay. Defense

Exhibit 108.

(Audio is being played.)
So there's a couple things about that. Number one, you

467
A. Yes.
Q. So she's relling you, you gave her a himired, and what
you're telling me today is, oh, that was a mistake and you
didn't bocher to correct it? That's what you're saying today?
" MS. EISENHART: Objection, Your Homor. It's been
asked and answered several times already.
MS. ULRICH: This is cross examination, Your Honor.
THE COURT: 1'll allow the guestion, but I*‘11 hear
you if she continues.
THE WITNESS: I should have corrected her and said it
was 75.
BY MS. ULRICH:
Q. And then we have, that was given to her in case, in case
there was going to be an outright purchase far heroin; right?
A. Righc.
Q. In other words, the car cover was going to be in exchange
far the heroin or the molding in this case? The molding was
going to be in exchange for the heroin, right?
A. No. We gave her the money to see if she could get some
heroin.
Q. Okay. Well, because let's play that clip again, Defense
Exhibit 108. Listen where you say, okay, in case there was
going to be an outright purchase for heroin.
A. Right.
Q. [Listen to that again. Exhibit 108.
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{Audio is being piayed.;

So the mundred dollarzs, or today 75, was in there was
coing <o be an outright purchase for neroin?
A. I case-she couié purchase heroin for 75 doilars.
G. So it rad nothing to do -- so you're still saying the
molding had nothing o do with this controlled buy?
A. That's correct.
G. All right. On March 13th, of course, you vestified that
there was a purchase of a bundle and a haif; is thac righo?
A. Yes.
¢. And what was that? How many bags?
A. Fifteen.
Q. All right. Do you have that report in front of you, Marxch
13th, 2013, that you and Detective Mong jointly prepared? Do

you have that in front of you?
A. I chink so.

Q. Okay. Can you go through that report? And it says, upon
fuxther inspection, Detective Mimnick found both bundles held a
corbined total of 15 bags.

Do you see that? If you need me to

A. No, I found it.
Q. I think I can show it to you?
A. Yes.
Q. You mave it, okay. Do you see that where it says, upon

further inspection, it's 15 bags? Do you see that?
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A, !es.’
Q. So that's six car covers and molding is thatwe'::avenm}
to date?,
A. This was one of the two buys that we actually asked her to

- - e T
bring in two car covers that we would trade for heroin we

reimoursed ner for!
Q. Okay. Did she come in and represent to ycu that she paid
for those car covers?
MS. EISEVHART: Objection. That would be hearsay.
¥E. I understand the Goverrment

ULRTCH: Your Honor,

is going o be calling her.

MS. EISENHART: Tren she can ask that witness.

MS. ULRICH: Your Honor, I mean, I can -- do you want
us up?

THE CCURT: Yes.

{Sidebar discussion held:)

THE COURT: 1t seems to me itT Q:m‘.‘d be hearsay. I
don'tc think it’s an exception trhac they're going to cali her

under these circumstances.

MS. ULRICH: I can play the tape recording. She's

THE QOURT: That's fair, but you're asking him whac
she said.

MS. ULAZCH: I can just rephrase the guesticn. I'11
just ask the investigator where they came £xom.

/4pf)enc
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A. VYes.

Q. And then two paragraphs below that, your police report

says that, upon further Inspection, each bundle held i0 clear

plastic Zirloc baggies each. Do you see zhat?

where are 1 referring to?
you ng
iet me see if T can puil it up?

ie 03

A
Q. You know whac.
A I see where

£.  So you see we have, upon further iaspection, we have 13

bags? Do you see thac?

A. Yes.

Q. And then after that, upon even furthevr inspection, now we
have 20 bags? Is that right?

A. It says, each bundle held i0 clear Ziploc baggies.

Q. That would be 20, right?

A. If you do the mach, yes. I peiieve that it was 15. I
have to refer vo the report that went co the lab.

Q. So that's my point. Cnly 15 bags went o the lab, is that
right?

A. Yes. That's what I received from her, 15 bags.

J. *So are we saying this is yet anocher mistake in a poiice
report? |
NG

A. Yes, ma'am, that may be an erxor.

Q. Ckay. t's move on to March 30th. All right. Here we

are March 30th. And now we know there's supposed to be -- that

.
we have, it looks like, two more car covers?.

[
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THE COURT: All righe.

MS. ULRICH: I can ask if she made representatians.
THE QOURT: How much more cxoss Co you have? What's

thac? ask ner?

#hat are you going to
MS. ULRICH: I pwopably have about --

MS. EISENGHART: She referenced whether or not the

Informant made representations. Well, that's the same thing.

THE OOURT: You can't back-door hearsay. If chere's
an cojection, I'll hear ic.

¥S. ULRICH: I have about anocher haif hour or so, 45
minutes prooably.

THE CCURT: Weil, I might as well ask you this now.
Wency, we're off the record.

{Sicebar discussion an the record concluged.)

THE CCURT: Folks, thank ycu for bearing with us.

Wrat we were txying to discuss a’'iittie pi: is some logistics

and timing, wnich I'il %L you in on, = hope, later today.

We're going to stay with this. Ms. Ulrich, you may proceed.
8Y MS. ULRICH:

o ;Se:geanc Hopkins, we were on March 30th. Now March 30ch,

we'have car parts; s that righc?

A. They were car coverst
SLIEY WEEE CeF cavers.

. N
2. Trhey were. And there was cwo car covers on Mavch 30th,

ccr'ec’. T?,
A. Yes.}?
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C. *Now we have six car covers that have been invoived?
A, Yes!
Q And now an this particular occasion, you said
“yoli took your cell phone and you ook pictures of these car
"covers?:
A. ‘Yes, ma’anh
Q. rYour personal cell?q

A. 'Yes.)

Q. 'When you took the pictures, you knew it was evidence in’

‘the case; rignt?
LS 85 Tagnel

A, ves.}
Q. And so then, of course, we have McGovern go, she gets rid

of the car covers, comes back with heroin.

MS. EISENHART: Objection, Your Honor. Was there a
quesction? She's summarizing testimomy.
THE COURT: Yean, cxy to put it in the form of a
question, piease.

BY MS. ULRICH:

0. Your infarmant went, she Erops off these two car covers,

comes back with hevoin; cerrect?

A. ‘Yes, from Julio Aviles, Sr.'s, place!

-
‘And now, ockay, now the buy is ovexr; righc?

Yes. /

And you're doing your police reports, zight?"

» o » o0

Yes. !

474

and Aprii 15th, on your personal cell?

A. It's a work cell.

Q. Ch, it's a work cell?

A. Yes.

Q. Ckay. I take that back. So, of course, that's why you're

taking pictures with your work celil because that's evidence in
the case?

A. Ic's a combination.

Q. All right. So now you nave April 13th where you have
these pictures. Now you nave pictures from March 30th and

April 15th, right?

A. VYes.

Q. The buy happened. The reporis are dane, -he police report
is done; cight? .

A. 1 con't know when it was completec.

C. it's complieted scon aftexr the event occurs; right?
That's che rule, the repcrts are done soon after? Vour police
report details the evencs scon after they occux?

A. We try to. We had a let o scrT through.

Q. Going back o my question. Now we have March 3Cth, Aprili

i5th, two buys an your phone. Again, I guess your testimomy is

that you forgot they were on your phone?

A. No, they were on the pnome. I just fargot to transfer

them over. IT just slipped my mind.

Q. Two times. Now we got two big buys. You have evidence in

AWend 'x Q ( lo}
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C. And you have these pictures on your cell prone?
A, Yes.!
o} And you cdon't transfer them o a oawphte:l’
A Mo zaidmec]
Q. 'You didn't put them where they needed to be because they
were evidence in the case, rigb.t?‘
A Comecc)
Q. Did you just forget them an your cell phone?

A. We had a lot going on, and I just forgot about them.

Q. So you forgot they were on your ceil phone. Then we move

o April 1sth, rigt
sl ettt Sibuiat st

A test
Q. And now we have another car cover, right?

A, Yest

Q. That's our seventi car cover?.

A. ‘!es.Q )

Q. And-you take a picture om your pevsonal cell'.;

A. ives!

Q. But what you're saying is, you tock the picture on your
personal ceil, mut it didn't jar your memory that you still had

the pictures from March 30th cn your ceil?
A. No. :
Q Just didn't chink aoout ix?

A. I was intending to transfer them over, but I didn't.
Q

Ckay. So now we have evidence from Two buys, March 30th

5] ‘on your p‘none?j

473
two cases, and again, it just happens to slip your mind?

MS. EISENHART: Objection, Your Honor.
THE QOURT: What's the abjection?

MS. EISENHART: It's argumencacive. The officer
already answered the question.

THE OOURT: I'm going o allow the guestion so we can
move an.  The objection is overruled. You can answer the
questian, Sergeant.

THE WITNESS: Yes.

BY MS. CLRICH:

Q. “Ang then ail of a sudden, you say you'ze joggi-'lg}

somewhere: righe?
[ttt =i

A yes)

Q. 'With yrmr. work ceil phone?

A, .Yes. | i

Q. 'Wich the evidence pictwres on?

A. 'Yes, listening o music, yes.

Q. How long after April 15th were you jogging with your cell_T
‘prane?

A. It was in May samecime.

c. oOf 20157
A ’. Yeah!

G. So apdout a manth after you have tnis evidence on your,

‘phone, 're jogging, and you just t to lose everytning
P happen
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I didn't happen to, I lost it.

Of course, that includes evidence in two of these buys?

A
Q
A. I realize that, yes.
Q

And here we are two years later, and now we have no

pictures of those car covers, do we?

A. I think we have the car covers.

Q. In the garage -- right, we have the -~ oh, you have the

car covers right now?
oS

A. They were recovered, yes.

Q. And so, by the way, those pictures then were lost long

vefore February 1st of 2016, weren't they?
A. Yes.
—
Q. And I assume that you told your supervisor you lost the

evidence in the case?

A, No, I don't believe I did.
Q. Okay.

A. We tried to retrieve the stuff that was on the phanme, but

it was all gone.
[ ———————————

Q. wWho's we?
——

A. Then I realized -- I realized that -- I reached out to my

sergeant and just said, is there any way we can retrieve? But

if I recall, he locked at the phone, and it was all gone.

Q. bid you make a notation of this somewhere?
A. No.

—

Q. Okay. and, of course, we already talked about the

478

MS. ULRICH: I can't promise that.

THE COURT: All right. Well, then we'll break.
We're going to break at this time, folks, for lunch. Wwhy don't
we say that we will return this afternoom at 1:30 and give you
an opportunity to have a good lunch. Counsel, anything else
before we recess for lunch?

MR. BLOOM: Nothing for the United States, Your
Honor.

MS. ULRICH: I have nothing.

THE QOURT: Folks, we'll see you back here in time to
start at 1:30 this afternocon. Thank you all.

COURTROOM DEPUTY: All rise.

(Lunch recess taken at 12:12 p.m. and proceedings

recanvened at 1:37 p.m.)

THE OOURT: AllL right. Folks, welcome back. We'll
continue with cross examination, Ms. Ulrich.

MS. ULRICH: Thank you.

CROSS EXAMINATION (CONTINUED)

BY MS. ULRICH:
Q. Sergeant Hopkins, I want to show you Defense Exhibit 197.
Can you just scroll through those pages?

MR. ONRAD: Your Honor, may I nave the Court's
indimigence? My battery is not working back here.

THE COURT: No problem. I'm tempted to say that my
battery is not working that well either, but I don't have a
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importance of chain of custody; right?
A. Right.
Q. And you made mo notation anywhere that you lost this
evidence?

A No.

Q Okay. But it was lost before February 1st, 2016; right?
A, Yes.

Q Yo said, we discussed it. Who's we?

A. When my phone went down, I believe I reached out to

Detective Dipalo, and I realized that I had snapoed some
pictures of those car covers quickly on those nights of those
buys.

Detective Dipalo is your boss, your supervisor?

He's the sergeant of the Drug Task Force.

Did you discuss it with Detective Mimmick?

I don't believe I did, no.

Did you discuss it with Detective Mong?

No.

© » 0 p oo

So you lost valuable evidence in a case, and the only two
people that knew were you and Detective Dipalo?
A. Idon't know if I told them or not. I don't recaii.

MS. ULRIGH: I think I'm done with the controlled
buys, Your Homor, if you want to -- I don't know if you want me
to keep going?

THE QOURT: Can you wrap it up by 20 after?

479
battery
(Batteries are being changed in the headsets.)
THE OOURT: Back to Ms. Ulrich.
BY MS. ULRICH:

Q. Sergeant Hopkins, let's redo and go back to page 123.
Just so we're clear, those documents were provided to you or
the task force by Elizabeth McGovern?
A. I believe s0, yes.
Q. All right. You can take that down. Sergeant Hopkins, you
had testified on direct that Mr. Aviles was an informant for
you at one point; is that right?
Yes.
And that was in about the year 2013, wasn't it?
Yes, ma'am.
And it was for a little over a year, wasn't it?
It was around a year, yes.
And what happened was, you knew that he had gotten charued
and convicted of this theft by unlawful taking; correct?
A. I read it in the paper, but I hadn't had any contact with
Q. It was after that comviction that you went to him and you
asked him if he would become an informant for the Lebanon

ity Drug Task Force?
A. No.

Q. You were interested, were you not, in an individual named
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1} BY MS. EISENHART: 1| Screex. The sellers were Jose Lope:z and Iris iopez o 2

2| 6. sergeant Hopkins, I'm shewing you what's been marked as 2{ Roselyn Sanchez.

3 it 78. What is that item? 3] Q. Okay. If we could skip zo page 8. what is :his document?
4] A. This is a contenzs or 3 safery depesi: box at the Metro 3| A. That 15 a power of attorney lecrer giving Julio Aviles

3| Bank. We received a consen: search from Mr. Julio Aviles, Sr. 5| power of aziomey over thai address.

6| Q. and veu've 9ct a blue beg on your lap, is thac correct? 6{ 0. 2and page 2, whar 15 depiczed here?

7l A, Yes. 7} A. Thac looks like a receipz for that Transacticn preparing a
8] 0. 1is what you've referxing ¢ inside that blue bag? 3| power of atzomney related o che property at 313 Armold.

elAa.  ves ] 3. If we could go o page 14. what is depicted here?

10[ Q. Were chere some iiems in pazticular tha: were of 10] A. That i1s also a bank receip:, balance of 18,020 dollars.

11| imporzance o you in your invescigation? 11} And az zhe borzom, 24,720, Ic's two different dazes on there.
12} A, VYes. 12 MS. EISENHART: Those are all cthe guestions I have.
13| 3.  and if we couid pull up 78.1? Sexgeant Hopkins, I'm going 1 THE COURT: All righc. Any recross? Ms. Ulrich.
MS, ULRIZH: Just a couple questions.

RECROSS EXAMINATION

14] =o direct your atzencion zc page 1 of :his exhibit. what is 14

I

13| depicted here?
che amount of 4000 16] BY MS. ULRICH:

170 0. You zalked o Doug Moyer a: REM, correct?
18} A. I believe ic was Doug Moyer, yes

18] A. T 1s 3 Fuiton Bank receipc in

17{ dollars. And a- the top, chere's an address, which I believe

18| is a law cffice, with the woney amount of 13,000.

15| 0. and page 2 of che exhibiz. Sergeant Hopkins, what is 19} 0. You found cuz she was fived because she was stealﬁ' che
20| depicted :here? 20| car Sovers, wighezr_

211 A. That's a Mecro Bank receipt paid to Lebancn Ticle Company, 21 MS. EISENHART: Objection, hearsay.

22| 519,307.3¢. 22 THE OART: Well, it's what he leamed. What's your

23] undersranding of it is the nature of the question.

24 THE WITNESS: My understanding is thac there was some
P elucnotrmtapd - Mol S e
P —

25| 1ssues there wich like a candy fund, and chey were told abouc

23} Q. If we could tum o page 3 of the exhibicz? What is
24| depicted here?

25{ A. Tha: is a deed for :he garage address of 513 Armold

510 511
1| gax covers. 1| objecting because chese things are hearsay? Or can we stop it?
2] BY MS. ULRICH: 2] all of you. Now lec's wove on.

31 2. zold you che car covers were stolen, e ? 3] BY MS. ULRICH:
4 MS. EISEMNHART: Objection, heavsay. 2| Q. Okay. I'm going o show you what's been marked as Defense
S THE CCURT: Well, yes. I mean, it's his 5| exhibiz 139. You'll agree that these are other items found in
6| understanding. lec's try -G avoid the hearsay. cained. 6| zhe safecy deposic box? That is 2 document in the name of
7§ BY MS. ULRICH: 7| Leandro Nazario Sanchez, is chat righc?
8/ 0. I'mgoing to sove o -- you said something about candy. 9t a.  Yes, ma'am.
9] what did you say, candy fund? What did you say, someching 9] 3. Nexx page. That's another documen: that was in the safery
10| abouc a what fund? 10} depcsiz box in the name of leandro Nazaric Sanchez?

11 A, Yes.

11| A. _A candy fund,
12} Q. A candv fund. What about che candy fund? 12 ©.
13f of Leandro Nazario?

Thac ‘s another document you found in the box in the aame

13 ¥S. EISENMART: Objection, hearsay.

13 MS. ULRICH: Nc, he jusc testified he learned abour a 14| A. Yes. ma'am.

15} candy fund. 15} Q. Again, that's anothe: document in :he safecty deposi: box
16 THE COURT: Aask a guestion. 16[ in che name of Leandro Nazario?

17t AL Yes.
131 6. And again, that's anocher document that was found in the

17} BY MS. ULRITH:

131 Q. Wty did she ger fired over a candy fund?
r just said chere 19| name of Leandro Nazario?

19f A. It wasn't over a C fund.
—_—— ——————————

20| was _some Toney missing ac some poinc from a candy fund. 20[ A, Yes.
e ———————

21 MS. SISENHART: Your Honor. s the same cbjectian 21§ Q. Anocher docurenc fourd in chat box in the name of Leandro

22| Nazarnie?

22| of hearsay.

23 THE OOURT: Do you want it stricken? Is that whac 231 A.  Yes.
24} you're asking hexe? Do you care? O do you jusc T tO 24 MS. ULRICH: Tha:'s all I have. Thank ycu.
23 THE COURT: Thank you.

25| object because iz's hearsay like everybody else has been

Exhibit Ub
Appx 033
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223
because sre wasn'c involved wizh iz. and iz was cucked aay,
she was not irvolved. .

And T =pect ter co say she never saw Michael
involved wi':h that. Guideposts and principles. So during voir
dire, the judge sevaral zimes scated a pri.nciple_, that
indivicials when they come co cous are presumed co be.
mnocen: And the judge would ask, can you live wizh chac?
And aobedy really said no. And no disrespect to che judge, I
would prefer chac it would say, zhess are ous rules and
guidelines by which you must, that you mustc follow, by which
you must abide, and if you can't apply thase rules, please
don't be on our jury.

So can you live with Michael is presumed to be
Snzpcen:? He cowes in here with a clean slate. And che burden
of proof is on che Uniced Staces Government. Michael doesn't
have to produce amy evidence. We don't have to make any
argumenc. We don’'t have o do anything. The Goverrment has to
prove every element of every offense beyond a zeascnable doubr.

7 I ::'.s.k_dafer:inganq;ening scatement because [ was
uncertain if we didn'c -- essentially, if you make up your
mind, and we ask you nor to, buc it's sort of human nature, we
sart of come co a gut decision, a feeling for whatever reason,
and we begin to ger filters.

And so0 I like o show this Far Side cartcon. Because

we sort of start ro pick ouc cthe pisces chat fir our marrative,

o

N

)

9} we make mistakes. We're forgiving because generally these bias

5{ of thac.
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fil what we want o hear, fit wha: we want co believe. So as
you listen to che svidence, [ ask you o kaep an open mind
because you might hear a police officer zake che witpess sctand
and cestify, well, or a recording that says we spent a hundred
dollars, and, well, we wrote iz down, 1t had to ke 75 because
chac's che way we wrote iz down, but a recording might say ic's
a mndred dollars.

And how do we reconcile chat. It was a mistake, and

and filters that we have, we don'c like people who handle
poison, buc we very much like police officers, at least here in
Central Pemnsylvania I find thac we do. And so chac helps us.
Whether we like iz or moT, we have this implicic bias. And
when you have that implicic bias, sametives you filter out what
yu are liscening to and you focus on whar works for you and
what deesn’s work for you or whar wou chink should apply or
«hat you don'tc think should apply.

che cous=room has separace charges perding agains:t cthem.
They're similar as to each other, buc they're three different
Defendants. They're not all just ane big Defendanr. And with
regard co each of the Defendancs, thers are differenc drugs
that apply to them. And I won't tell you whac the punishmencs
are, at you know chac there are punishmencs thac come with all

Start ﬂsi;mml of Mr.bouSMOIer owner o REM Adbomodive
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So chat's why.x asl' you to consider not just each
individual, but consider aach mdxvxdual charge and ms;der
che evidence as it applies co each count againsc Michael |
Millan-Miranda. I would submiz to you that whem you do, at che
end, you're gox:ig to find that he was on the ceam, all righe.
Counz 1, comspiracy.’ ’ .

But you're going o get a seccnd cpportunity co make
another decision, and that's going to come to a quantizy. And
that's whete [ ask you, and I'll la:e"r'a.zgue.jand I'won‘c do ic
now, but chat's what I'm going 0 ask you.l:o focus on, aze

And cthen chere are charges rsga~ding cocaine. And I
would submic to you cheva's noevubm that Michael was
involved in discribucing t:’ackc:poh&zcocaine‘ and you
should, and I believe you will, :ﬁnd him not guilcy of those.

TE CORT: Thank you, Mr. Abom. “Thac is Mr. Abom's
cpening then. And so we are on che defense case. &And I
understand, Ms. Ulrich, you may have a withess for us; is thac
correct.

MS. ULRICH: I do. I would call Doug Moyer to the
scand.

THE JOURT: Very well.

DOUG MOYPR, DEFRNDANT AVILES' WITNESS, m

COURTROOM DESUTY:  Stace your name for che record.

. Appx
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1 THE WITMESS: Doug Moyer.
2 DIRECT EXAMINATION
3] BY MS. ULRICH:
4] Q. Good worning, Mr. Moyer. I'm Lori Ulrich. We've never
5| mec, have we?
6] A. No.
7[Q. It's nice o meec you. Mr. Moyer, you are here because I
3} wanc o talk to you abauc your business. ckay. And what
9] business do you own?
wfa REM Automotive. .
11§Q. How long have you owned REM Auromorive?
12{ A Full owner for about iwo years.
13l Q Pardon?
14} A Full cwner, complete owner for about two years.
15/ Q. And you've been chere how long?
16[A. _Fifceen years.
17| Q And what does REM do?
18{ A. Manufacturers rescoration parcs for classic cars.
191 ¢ Ardcanwugivecheju:yanideama:pa::sm
20{ marmfacture?
211 A.  Ic's imcerior soft goods, .mod liners.
221 Q. If you could just lec them know?
23| A.  Tnmp macs, glove boxes, chings made of fabric and
24) caxdboard.
251 Q. And you manufacrure car covers?

E*»“b\'\’ QW TY'\D\\ *QS\;‘\MOV\\{ QrDM My, kéw& Mo\‘Qr
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1] because she wasn'z imvolved with iz, snd iz was tucked avay, 1] f2- #has we wans to hear, fi: what we want to believe. So as
2| she swas ot involved. 2| you liszen to the evidence, I ask you o keep an open mind
3 And T axpec: her ©o say she never saw Michael 3| because you :nigﬁ: bear a police officer take the witness stand
a| involved wizh thac. Guideposts and principles. So du::u-\g voir 4| and cescify, well, or a recording that says we spent a hundred
5| dive, zhe judge several :imes staced a pranciple, thac 5| dollars, and, well, we wrote it _down, 1z had to be 73 because
6| individuals when they come zo courc arz presumed co Be, 6| chaz's che way we wrote it down. but a recording might say ic's
7| innocenz. and zhe judge would ask, can you live wich thac? 7} a undred dollars.
smdnobody:eallysaidno.andmdiszespec::o:tejudge;I 9 And how do we reconcile chat. It was a mistake, and
3| would prefer that it would say, these are qur rules and 3| we make mistakes. We're forgiving because generally these bias
10| guidelines by which you must, that you must follow, by which 10| and filzers cha:z we have, we don't like people who handie
11} you must abide, and if you can't apply cthese rules, please 11} poison, bur we very much like police officers, at least here in
12} don'c be on our juy- 12} cencral Semnsylvania I find tha: we do. And so chat helps us.
13 So can you live with Michael is presuned to be 13| whether we like it oz not, we have this implicic bias. and
14| innocent? He comes in heve with a clean slate. And che buxden 14| when you have that mphcr bias. scmetimes you filter out what
15| of proof is on the Uniced Staces Govermmenc. Michael doesn't 15| you are listening o and you focus cn what works for you and
16} have <o produce any svidence. We don'z have 20 make any 18] what doesn'z work for you or what you think should apply or
17} argumenc. We don‘t have o do anyching. The Govermment has ©o 17| whaz you don‘t think should apely.
18| prove every slement of every offense beyund a reasonable doubt. 18 Keep that open mind. Ultimately every pefendant in
19 I risk deferring an cpening stacememt because 1 was 19§ che couzzroom has separate charges pending agains: chem.
20] uncerzain if we didn’'z -- essencially, if you make up your 20| ™ey're similar as o each other, but chey're three different
21} mind, and we ask you not o, but it's sort of human nature, we 21| cefendants. They're noct all just one big Defendant. And wizh
22] soxx of come o a gus decision, a feeling for wharever reason, 22| regard o each of the Defendants, chere are different drugs
23} and we begin to get filters. 23| chac apply to them. And I won's zell you what the punishments
24 and so I like co show chis Far Side cartoon. Because 24| are, buz you know chat there are punistmencs thac come wich all
25| we sort of sta=r co pick out the pisces chat fit our narracive, 25| of :ha:
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1 . So that's why I ask you to consider not just each 1 THE WITNESS: Doug Moyer.
2| individual, buc consider each individual. charge and conaider 2 DIRECT EXAMINATION
3| che evidence as it applies to each count against Michsel 3| BY MS. ULRIGH:
4] Millan-Mizanda. I would submic co you that when you do, at the a] 0. Good momning, Mr. Moyer. ['m Lori Ulrich. We've never
s} end, you're going o find that he was on <ha zeam, all right. 5| mec, have we?
6| Counc 1, conspiracy. 8}A. No.
7 But you've going to gec a second opportunity to make 7] Q. It's nice to mest you. M. Moyer, you are here because 1
8| anocher decision, and that's going to come <o A quantity. And 8| wanz o zalk to you abouc your business, okay. And whac
9| chac's whete T ask you, and I'll lacer argue, and I wen't do it 9] business do you cwn? .
10{ now, buc chac‘s what I'n going to ask you o focus on, are 10} A REM AUTOTOTivE . .
11)] chose amounts. 11) Q How long have you owned REM Automorive?
12 And chen there are charges regarding cocaine. And I 121 A Full owner for about Two years.
13} would submic to you there's no evidence that Michael was 131 Q Parden?
14| involved in distribuzing crack or powder cocaine, and you 14[ A. Full owner, compleze owner for about Two years.
15| should, and I believe you will, find him not guilty of chase. 15| Q Ard you've been there how lang?
16{ Thank you very much. ’ 16{ A. Fifteen years.
1?7 THE CORRT: Thank you, Mz. Abem. That is Mr. Abem's 171Q Ard what does REM do?
18| opening chen. and so we ave on che defense case. And I 181 A Manufac-urers restoracion pasts for classic cars.
19| undevstand, Ms. Ulrich, you may have a wizness for us; i; that -] el And can you give che jury an idea whac parts you
20{ corzect. T 20| marifacrure?
21 MS. ULRICH: I do. 1 would call Doug Moyer to the 21{A. <'s incerior sofs goods, hood liners.
22| st 221 Q. If you could just lec chem know?
23 TE SORT: very well. 23] A. Trump macs. glove bones, chings made of fabric and
24 DOUG MOYER, DEFRNDANT AVILES' WITNESS, SWORN 24} caziboaxd.
23 COURTROOM DERUTY: Stace your nane for the zecord. 25) Q. And you manufacture car covers?
\J

(4
5>
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1 - SO another -- it's noc a lis, You were incorvect is whac 1} concrollad cuys. one or were of shese; is thaz

2 {2 saying? 2la. _Yes.
3ta. Srrect. When I did :he search warranc, to T best Q.

4] knowl, and belief, thac informarion was accurate. 4| worked az REM?

5/Q.  New ing to May 12th. Now we know that on March 3och, 5[a.  Yes.

8t you zold the OImant, you kncw. you'rs done with these 6] Q. Do you have any idea how 1 foney she was making at REM?
7| pre-arrangemencs; \ri A, No

8] A. Yes. Ihe infor) :xsmtsupnosed %o ke doing thact, buc 8] Q. Ardz:mmzﬂﬁd. slier char these ca~ covers ave
9 chat’s not an infractid\ chaz's going to cause us to terminate 9

10§ their use. 10

11 Q. Ckay. And omce again May 12th, we heard part of che i1
12 aud.io‘mifymmedm;op i:again,rcan,she'sas)dng

e
-
u

13} . Aviles if ha wancs parts: righik?
A.  That's coxzact.
Q.  Auro parzs?

a 2's correct.
Q

Now I am going zo show you Goverrmenc ibit 121.40. 17
quescion is. yes or no --

MR. BLOOM: Your Honor, 1'11 stipulaze

THE CCURT: Hold it, hold ir.

MR. BLOOM: I'll stipulace thac if an icem is sctolen,
iz's conzraband.

MS. ULRICH: The witness can amswer chat Question.

18} That actually depic:s me of chose car covezs\ is that right? . - .18
‘ - - : 19{ A. I believe thac‘s accurate, ves.
) 200 Q. OCkay. You would agree that's not a Dollar St car
21| cover, is iz?

.22t A. WMo

i 23/ 0 That's an expensive car cover, isn'c jo?
i
i 24f A, Yes. Iz's a sitple quescion.
25[ Q THE COURT: Ii's now a stipulated facc that if

And ﬁ' informant is brﬁ g chese in for these

i 238
' 1{ chey're stolen, chey're contzaband. So lec's move an. For what purpose? To say whac?
2 MS. ULRICH: All righc. Those recmipts were provided to us for us to have a
' 3] BY MS. ULRICH: secord.
4] Q. And she didn'c have this one Time, assuming ‘re Did you ask her where she goC these receiprs?
5] stolen, she bad them on two; chree, four buys, didn’'c she? 5 I Qid not ask her, rmo.
6f A. I believe there were three cotal car S. 6] Q Do you know these receipts are false receipts?
) 7 Q. Now I'm going co show you what's been as Exhibic 71 A. \No, I'm not aware of chac.
l 8] 187. All right. This is a sales order bylled to Elizabech 8| Q. chis is what she gave you, ri
i 9| mcGovern. And below it says :there‘s a ance of 450 dollars. 9 A. ‘s one of receipts, yes.
10| "he date up cop is March 30ch. Did My McGovern give chat to 10} Q. u recained it as evidence?
l 11] you? 11 A. we pla it in the folder for the investigation, yes.
} 124 A,  Yes. 12§ Q. And did cell you chat she paid 450 dollars for those
! 131 Q. She did, #hen did she gi :ha;:oym? . 13§ two car covers? Isdaatwm:shexep:esemedwtmsmgaveyw
12 A. I don':s recall when they jere provided. - 14} the receipr?
3 151 Q. And why did she give t Lo you? 15{ A She didn’t tel) me anycthing
: 16f A, They were provided co/us co insure chat the car covars, as 16] Q. #ell. it's March\JOth, she gave it o you. Wuc did she
K 17 woild say. are not goolen. And we neaded ipts to . 17§ tell you?
18} confirm chac from of 1 . : 18] A. she didn't give the ipts o me. She gave chem to
. 19 mhm-- are you aware if 18 Se:gean: Hopkins .
' 20| she had the abifcy so pay 430 dollars for two car covers on 2010, Okay, fair snough. Goind hack ofie page. D you know if
21| they were provided all at che tire or separate times?
221 A. T don'c know. I dan':t have t knowledge.
! 231 Q. Okay. Now here's another receidr. This one is dated
z 24) 4/16/2015. Co you see chaz?
IS 25] A. Yes.

!v . 'rV\CN\ “’CS'\'\MOV\\ QCOW\ be\‘echva R 0N é
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P Yes.
G. [ wan: o be clear on chaz. I am going to show you what's
been marked ag Cefense Extubi: 137. Do you vecognize thac
indi-ridual?

A. Zossibly. . .
Q @ do you -- who is she? #ho do you believe her .to be?
A, ._Lir MGovemn.’

Q. Now you know Liz McGovern?

A e

Q Ard you know her as Elizabech or Uiz?

A, Lz,

Q. Liz McGovern. And how do you lqiow Ms. McGovezm?

A stzuase:playeda:&a'l.‘ T

Q wmwlong-essheang:plcye‘ea:m

A. 2robably more chan 15 yesrs. )

Q

A

Q

Is ahe working chere now?
. .

Ard can you kind of give us -- well, was she working ctheze

in the begiming parc of 20152
A.  Yes.

21| Q. Amd what were her job regponsibilicies?
22| A. She had entered orders, cuscomer service, accoancts
23| receivable.

24

Q. And was she an offics. sovebody that you would comsider an

5{ office employee?

I

0 B 3 R
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THE COURT: I'd like o gec chis crial finished.

MR. BLOOM: 1 chink every single question so far has
really been cbjectionable, and [ cthink we've given abaut 30
non-cbjeccions.

THE OXRT: Ty not o lead as much. T kxw you're
trying to gec chrough ic. Toy to find a talance here that
makes everybody happy.

(Sidebar discussion concluded.)

THE COURT: All =ight, Ms. Ulrich, you may contimue.
BY MS. OLRICH:

Q. Mr. Moyer, can you describe for the jury -- well, do you
r.;voa when she was -- was she zerminaced or did she voluncarily
quiz? '
A. She wag terminated about a year &go.

Q. And can you zell che jury what led up to thac terminacion?

A. She had been on prchation for stealing money from che
corpany, just general poor pexformance ac work, being lace, noc
sbowing up, leaving without notifying amyone. Then we became

.wa:eofte::aﬂrgm:ei:cmbeycndmj.mot:he
products we made. AT that poinc, we decided co move on.
Q. You said you became aware she was caking vore izems? Is

thaz what you jusc said?
A. Yes.
-_—
G. Whac were those more izems?

A. I don't ramember specifically. [ mean, Gar covers were

Exhatbot

b yg

A Yes. .

Q. Axd as an offics enployee. were theve times when she was
in she office alene?

A Yes.

Q. Now where did you keep the car covers ard these autcmotive
parss?

A. Just in our warehouse or finished goods are in the same
building aztached o the office.

Q. ould Ms. McGovern have had acoess :o chose azwas?

A Yo
Q. Ad would she have been in these areas alone?

MS. EISENHART: Yousr Honov, ['m going to cbject ac
chis point o the leading questians.

THE OOURT: Approach, please.

{Sidetar discussion held:)

THE COURT: You want co just proffer for me what chis
witness ig for? I chink I Jawow.

MS5. ULRICH: He's going o say the car covers were
szolen and that they suspacted she was using heroin. She was
falling aslesp, poor performance. These cwo cthings.

THE GCURT: 1'd like ro gec chrough this cestimomy.

1 mean., you know chat's what he's going to testify to. You'll

have him on czoss examdration.
MS. EISENHART: That's fine. I'm just asking her not
to lead.

932
mencioned and some other, I think a touck mat.
Q. And wag there arything abour her demeanor that you noticed
-:ba:su;gt::mvebee\apmblematg:odfc:cnnm:ze?
A. I mean, towards the end., she was late all the cire and

falling asléep samecimes aT her desk.

And did chat give you any cause for concerm?

Yes.

My va-e:ha:shevasu!xgsumtmeofd:@.
Did-you know, were you aware of whether she had a history

Q

a

Q. And whar were your concems?
A

Q

of ugsing drugs?
A. Yes, we had known from -- ghe had been employed there, 1
don’c know if it was 20 or 25 yeass ago, and had left chere and

then had been incarcerated, thac was befcre I was there, for
drug use or something to do wich dngs.
Q. Did she ever have -- lez me ask you this. Did she

purchase --.well, who do you sell these -- what's the value?
Let's zalk about the valuve first. What's che value of a car
cover? I kncw chere's two values, wholesale and recail?

A. Yeah, che retail is probably around 240 to 250 dollars.
wrolesale is at the lowes:t poincs prohably 185 dollass.

Q. Amd you said you manufacturer hoed liners?

A. Yes.
Q. Whac's the value of a hoad liner?
A. Those can range prohably frum 20 dollars for a non-molded

| ,Appx b (l5>@
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ane o abou: 33 dollars for sne :thaz's tolded.

Q. And who “ypically purchases items such as car covers frcm
vour business?
A. We primatily seil wholssais, 5o iz would be our dealers,

our vendors that then rerail :he icems,
Q. So is ic comon for individuals o pchase chese, chings »

then?

A. On occasion if scmebody is local, we'll sell vezail, buc
otherwise, no. )

Q. Did Ms. McGovemn ever purchase any car covers from your
business?

A.  dot that we have record of.

Q. And 1'm going to show you what's been marked as Defense
Exhibiz 197. Do you recognize that document?

R. I mean, 1 haven't seen petty cash slips like that before.
Thaz ‘s signed by anocher awployee chere who I -- I know she had
borrowed toney from thac employee from Holly Lighc, H Light .

1s that somebody thar works for you, H Lighr?

She had at the zime. She doen not anymore.

I'm sorxy?

Holly had at that time worked chere, but does mot amymore.
And do you know, is this -- do you know this to be an
acocate representation of a cransaction that occurred ac REM?

© >0 >0

A. tot that I am awaze of, no.
Q. I'mgoing o show you che nex: page. This is an invoice,

-

835
crods, and then we'll go back and see if chere's anything. Do
you bave any questions, M. Rbom?

MR. ABCM: 1 do nor, Your Hooor.

MR, CONRRD: I do not, Your Honoz.

THE CCURT: That settles that.

MS. EISENHART: Just briefly, Your Homor.

CRO3S  RXAMIRATION

8Y MS. EISENHART:
Q. M. #oyex. you fndicated you texminated Ms. mcGovern
appraximately a year ago?
A Yes
Q. Amd what was it chac caused you 20 became aware chat chers
may have been stolen mevchandise? .
A. Mr. Garvey had called to me and indicaced thac she may
have stolen some items. She was in thac -- I believe she was
in che hospical ac chac poinc. And when she got aut, 1 met
wich her, confronced her abour iz, and she confessed to
stealing icems.
Q. Anxd one of the things that you had indicaced to Mr. Garvey
»as that your inventary conzrol policies were a little biz lax?

A.  That's covect.

Q. And as it zelates o che invoices the: we saw on the
screen, you indicated that chere was mrecozdinyuzs-y'smm
of chem az the point cha: vyou checked; correct?

A.  Correct.

Exhibid 49
apex D (15 )e)
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and 12 puIpo=s ¢ Ye an invoice from REM. Do you-see chac?
B Jes.

Q. Arﬂ is's billed o E. McGovern. And you've sean ghis
befere?

A, _¥es.

Q. Okmy. wdidym}uveanmm:y:odled:m
Tecoxis?

A. _Yes. This cne eichar has been carmpletely deleted out of

Ar acocounting sysism or it was overwritzen for ancther

customer, a normal cuscomer vendor .
Q. So would you consider this a frawulent imoice?

A. Yes,
Q. nmx'mgohq;osfnwyw:hene:puge. Sare thing. o
you see thai? 13 says, two car covers, 430 dolla-w, Do you

see zhat?
A, Yes.
—

Q. You locked for cha: as well?

A Yep. -
Q. And what did you decermine?
A. Yesh, thac one was also -- one of the two was deleced, and

ae was overwritien for a regular customer.
Q. 5o you would consider char Eraudulenc as well?

A, Yes.
MS. ULRIGH: That was all I have. Thank you.
THE QOURT: Thank you, Ms. Ulzich. Why don'c we [: ]
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Q. Do you have any way 0 know whecher or mot there ever wers
invoices? ’
A. Yeah. All of o iwoices that are issued are in our
systen‘, the anes chat are issued co reqular cuscomers.
Q. Qhay. -

5. EISENHRRT: No ocher questions.

THE OOURT: All righc. Anything else?

MS. ULRICH: No. Thank you, Mr. Moyer.

THE COURT: Mx. Moyer, chank you. You can step down.
You're released. And do you rest?

M5. ULRICH: We would resc.

THE COURT: All righc. And T chink those exhibits
were alveady in?

COURTROOM DESUTY:  Yes, Judge.

THE OWRT: Am I righc, thoge exhibits were in?

M5. ULRICH: Yes, Your Honor.

THE CCURT: Claay. M-, Abam.

M. AECM: We ave not going to be offering any

Cestimony.

THE QORT: All right. Mr. Conrad.

MR. CARRD: Youy ch-::‘ I will have one wiiness,
buc, sir, because we've had o bump cte schedule up here. we'ze
still waizing o see if.sha‘s hese because we had o move her
up. She was traveling some distance. May T have the Court's
indulgence for a few momencza?

~
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