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UNITED STATES COURT OF APPEALS F I L E D

FORTHENINTHCIRCUIT ~~ FEB102021

MOLLY C. DWYER, CLERK
U.S.COURT OF APPEALS -

JESUS MANUEL MORAN, No. 20-16146.
Petitioner-Appellant, D.C. No. 4:15-cv-00193-JR
, v District of Arizona,
V. Tucson
MARK BRNOVICH, Attorney General, ORDER -

named as Mark Brnnovich, Attorney
General of the State of Arizona; DAVID
SHINN, Director of the Arizona Department
of Corrections,

Respondents-Appellees.

Before: McKEOWN and BUMATAY, Circuit Judges.
App_ellant’s motion for reconsideration (Docket Entry No. 13) is denied. See

9th Cir. R. 27-10.

No further filings will be entertained in this closed case.



UNITED STATES COURT OF APPEALS FI L E D |

FOR THE NINTH CIRCUIT NOV 23 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

JESUS MANUEL MORAN, _ - No. 20-16146
Petitioner-Appellant, D.C. No. 4:15-cv-00193-JR
District of Arizona,
V. - Tucson
MARK BRNOVICH, Attorney General, ORDER

~ named as Mark Brnnovich, Attorney

General of the State of Arizona; DAVID

+ SHINN, Director of the Arizona Department
‘of Corrections, '

Respondents-Appellees.

Before: IKUTA and MILLER, Circuit Judges.

This appeal is from the denial of appellaht’s 28 U.S.C. § 2254 vpetition and | |
subsequent post—judgmvent m.otion. The request for a cértiﬁcate.of appealability
(Docket Entry No. 9) is denied because appellaﬁt has not shown that “jurists of
reason would find it debatable whether the petition states a valid claim of the
denial of a constitutional right and that jurists of reason would find it debatable
whether the‘district court was correct in its procedIiral fuling.” Slacklv. McDaniel,

529 U.S. 473, 484 (2000); see also 28 U.S.C. § 2253(¢c)(2); Gonzalez v. Thaler,
565 U.S. 134, 140-41 (2012); Miller-El v..Cocl'crell, 537 U.S. 322, 327 (2003);
United States v. Winkles, 795 ¥.3d 1134, 1143 (9th Cir. 2015); Lynch v. Blodgett,
999 F.2d 401, 403 (Sth Cir. 1993) (order).
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Any pending motions are denied as moot.

DENIED.
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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA
Jesus Manuel Moran, »
CV 15-0193-TUC-JR
Petitioner, - ‘
ORDER
Charles L. Ryan, et al.,

Respondents.

Petitioner Jesus Mﬁnuel Moran (“Moran”) is a state prisoner who was
proceeding pro se with a peﬁtion for writ of habeas corpus‘pursuz-mt to 28 US.C. §
2254, Judgment was entered and thié case was closed on April 27, 2020. (Docs. 71,
72.) Presently before the Court is Moran’s motion to vacate or modify the judgment.
(Ddg.- 74.) The motion is denied.

Discussion

In his motion, Moran complains that the lawyef he hired to represent him,
Thomas Higgins “targets Mexican National and ensures that petitions he files, are
‘shams, out of time frames.’” Motion, p. 7. Consistent with allegation, Moran alleges
that Higgins ciid not present his claims in the Arizona courts and, therefore, he was

denied his procedural due process rights. Id., pp. 7-8. Moran also contends that the

—-L/-—




10

11

12

13

14

15

16

17

18

19

20

21

22

Case: 4:15-cv-00193-JR  Document 76  Filed 06/03/20 Page 2 of 4

AEDPA should not apply to his claims dué to Higgins’ failure to present the claims
In state céurt and that, as a result of Higgins’ failures and the application of the
AEDPA, he is being subjected to cruel and unusual punishment in violation of the
Eighth Amendment. Id., pp. 10-14. |

| In the title of his motion, Moran references Federal Rule of Civil Procedure
59(a). Rule 59(a) provides the specific standard for ordering a new trial. Rule 59(e)
provides the standard for altering or amending a judgment. Because there was no trial
in this case, the Court will address the motion as one to alter or amend -thé judgment
under Rule 59(e).

District courts have “considerable discretion” when addressing motion to
amend or alter a judgment under Rule 59(e). Turner v. Burlington Northern Sant Fe
R. Co., 338 F.3d 1058, 1063 (9th Cir. 2003). However, relief under Rule 59(e) “is an
extraofdinary remedy, to be used sparingly i;l the interests of finality and
conservation of judicial re.sources.” Wood v. Ryan,‘ 759 F.3dA 1117, 1121 (th Cir.
2014) (citation and-internal quotation omitted). Reconsideration under Rule 59(e) is
“usually available only when (1) the c‘ourt committed manifest errors of law or fact,
(2) the ‘court is presented with newly discovered or previously unavailable evidence,
3) the decisioﬁ was manifestly unjust, or (4) there is an interveniﬂg change in the
controlling law.” Richor v. Ferguson, 822 F.3d 482, 491-92 (9th Cir. 2016) (citing
Allstate Ins. Co. v. Herron, 634 F.3d 1101, 1111 (9th Cir. 2011) (internal citation -
omitted)). A Rule 59(e) motion to alter or amehd judgment is not an dpportunity fora

party to get a “second bite at the apple,” i.e., an-opportunity to re-argue an issue
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already presented to' the court or to raise new arguments that could have been faised
in the original bﬁefs, see Weeks'v. Bayer, 246 F.3d 1231, 1236 (9th Cir. 2001), and is
intended to afford relief to parties only in “highly ‘unusual circumstances.” 389
Orange St. Partners v. Arnold, 179 F.3d 656,: 665 (9th Cir. 1999).

Moran does not identify any newly discovered evidence or an intervening
change in the controlling law. Thus, the Court presumes that.he- is contending that the
Court committed manifest errors of Vlaw or fact or that the judgmenf is manifestly
unjust. As for errors of law or fact, Moran has established none. The Court is fully
aware of Higgins’ treatment of Moran and his case. In fact, the untimeliness of the
petition was excused by Higgins’ lack of | diligence? see Doc. 40, pp. 7-9, and the
éxhaustion of each of Moran’s claims was analyzed ﬁnder ﬁhe standards enunciated in
Martinez v. Ryan, 566 U.S. 1 ‘(2012),>see Doc. 71, pp. 7-13. The Iatter. analysis
inclﬁded an examination of the merits of each of the claims, which in each claim was
found lacking.

The Court also finds no support for Moran’s contention that the AEDPA ddes
not apply to his case. See 28 U.S.C. § 2254 (describing federal court habeas corpus
remedies available to persons Vin custody purSuant to the judgment 6f a state court).
Similarly, the Court finds no-support for finding that Moran is being held in violation
of the Eighth Amendment’s prohibition of cruel and unusﬁal punishment. Because
Moran’s motion fails to identify a clear error of fact or law by the Court, newly

discovered evidence, manifest injustice of the Court’s decision, or an intervening
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{|change 'in controlling law that would warrant reconsideration of the judgment,

Richor, 822 F.3d at 49 1-92, it must be deﬁied.
Order |

For the foregoing reasons, it is ORDERED that Moran’s motion to vacate or
modify the judgment (Doc. 74.) is DENIED.

Dated this 2nd day of June, 2020.

N/ Ho '
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jesus Manuel Moran, ' NO. CV-15-00193-TUC-JR
Petitioner, ’ , :
eutonet JUDGMENT IN A CIVIL CASE

V.
Charles L Ryan, et al.,

Respondents.

Decision by Court. This action came for considefation before the Court. The
issues have been considered and a decision has been rendered. ~

IT IS ORDERED AND ADJUDGED that pursuant to the Court’s Order ﬁled
April 27, 2020, Petitioner’s Petition for Writ of Habeas Corpus pursuant to 28 U. S C.
§ 2254 is denied with prejudice. Petitioner to take nothing and this action is hereby

closed.

Debra D. Lucas
Acting District Court Executlve/Clerk of Court

April 27, 2020

s/ B. Cortez
By Deputy Clerk

EX-




10
11
12
13
14
15
16
17
18
19
20
21

22

Jesus Manuel Moran,

VS.

Charles L. Ryan, et al., |

Case: 4:15-cv-00193-JR  Document 71 Filed 04/27/20 Page 1 of 22

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

CV 15-0193-TUC-JR
Petitioner,
ORDER

Respondents.

I

Pending before the Court is Jesus Manuel Moran’s (“Moran”) Amended

Petition for Writ of Habeas Corpus (Doc. 51) filed pursuant to 28 U.S.C. § 2254. All
parties consented to magistrate judge jurisdiction (Doc. 12). As explained below, the

Magistrate Judge orders that the Amended Petition be dismissed with prejudice.

Background!

On directi appeal, the Arizona Court of Appeals summarized the background

of Moran’s conviction as follows:

! The factual summary of the state court is accorded a presumption of correctness. 28
U.S.C. § 2254(e)(1); Moses v. Payne, 555 F.3d 742, 746 n. 1 (9th Cir. 2009) (cmng
Hernandez v. Small, 282 F.3d 1132, 1135 n. 1 (9th Cir. 2002)).

1
ex.
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In November 2002,l Moran was involved in a multiple-vehicle
accident near Tucson, which resulted in [an infant] fatality. [Moran]
was transported to St. Mary’s Hospital, where Arizona Department of
Public Safety (DPS) Officer Rede obtained thee blood samples
pursuant to a telephonic search warrant. Testing of the samples

revealed blood-alcohol levels of 0.156, 0.131, and 0.110.

Ex. H at 1; Ex. N at 1.2 In 2004, a grand jury charged Moran with manslaughter,
criminal damage, and nine counts of endangerment with a substantial risk of
imminent death. Ex. A.

On January 21, 2010, followihg a jury trial, Moran was found guilty of
manslaughter, criminal damage and nine counts of endangerment with a substantial
risk of imminent death. Ex. B-at 8-11. Moran waived his right to a jury determination
of aggravating factors. Ex. D at 15. On March 26, 2010,‘ the ‘state trial court.
de'terminedA two aggravating factors and sentenced Moran to enhanced, aggravated,
concurrent terms of imprisonment, the longest of which was 28 years. Ex. E at 17-28.

On July 21, 2011, Moran’s convictions and sentences were affirmed on direct
appeal. Ex. H at 70-79. Moran did not file a motion for reconsideration or petition to

review and on October 18, 2011, the Arizona Court of Appeals issued its mandate

closing the case. Ex. I at 80.

2 Exhibits A through Y are attached to the ARespondents’ Limited Answer to Petition
for Writ of Habeas Corpus. Doc. 9. Exhibits Z through II are attached to the
Respondents’ Answer to Amended Petition for Writ of Habeas Corpus. Doc. 53.

&x.
(0
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On March 27, 2012, Moran filed his post-conviction relief (PCR) notice, Ex. J
at 2-4, and on November 21, 2013, he filed his PCR petition, Ex. L at 12-24.3 On
March 7, 2014, the state trial court deni_ed Moran’s peﬁtion. Ex. N at 87-91.

Moran filed a timely motion for an extension of time to file a petition fdr
review of the trial court’s denial of his PCR petition and the trial court granted hiS_
request, giving'him until April 11, 2014 to file his petition. Ex. P at 2. Nveedingv
another continuance; Moran filed another request to file his petition late but rather

than filing it with the trial court, he asked the Court of Appeals to exténd the

deadline. Ex. Q at 4. He then filed his petition with the appellate court on April 14,

2014. Ex. R at 7-39. On April 15, 2014, the Arizona Court of Appeals dismissed the

petition, finding it untimely. Ex. S at 41. The appellate court did however grant

Moran leave to re-file his request for an extension in the trial court. /d. Moran did not

challenge the appellate court’s order or ask the trial court for an additional extension.
Ex. T at 44.
Moran filed his original petition in the instant action on May 8, 2015. Doc. 1.

The Amended Petition was filed on August 30, 2018. Doc. 51.

3 Respondent notes that Moran filed his notice beyond the 90-day deadline imposed
by Rule 32.4(a) of the Arizona Rules of Criminal Procedure. Because the delay was
not Moran’s fault as he had not received the appellate court’s ruling, the state trial
court treated the notice as timely filed. Ex. J at 5. Respondents too have agreed to
treat the notice as timely filed for statute of limitations purposes. Doc. 9 at 5.
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II.  Timeliness

Based on appointed counsel’s affirmative misre.presentati‘on' to Moran and his
wife about the Arizqna court of Appeal.s’ dispositioﬁ of his petitiqn for review, this
Court foun& Moran was entitled to equitable £olling of the statute of limitations. Doc.
40, pp. 8-9. The Court concludéd that Moran’s original petition for writ of habeas
corpus was timely filed and graﬁted his motion to reopen the habeas proceedings -
under Rule 60(b) of the Federal Rules of Civil Procedﬁre. Id., pp. 6-9.

III’. »Exhausfion . |

A. Legal Standards‘

A state prisoﬁervmust exhaust the available state remedies befor}e‘a‘ federal
cburt may consider the merits of his habeas corpus petifion. See 28 US.C. §
2254(b)(1)(A); Niﬁo v. Galaza, 183 F.3d 1003, 1QO4 (Oth Cir. 1999). “[A] petitioner’
fa"1r1y and fully presents a claim to the state court for purposes of satisfying the
exhaustion requirement if he pres¢nts the claim: (1) to the proper forum; ) thfough
the proper véhicle, and (3) by providing the proper factual and legal basis for the
claim.” Insyxiengmay v. Morgan, 403 F.3d 657, 668 (9th Cir. 2005) (citations
omitted). i |

Exhaustion r¢quires that a habeas petitioner present the substance of his
claims to the state courts in order to give them a “fair opportunity to act” ﬁpoﬁ the
claims. See O'Sullivan v. Boerckel, 526 U.S. 838, 844 (1999). “To exhaust one’s state
court _remedieé in Arizona, a petitioner must first raise the claim in a direct appeal or

collaterally attack his conviction in a petition for post-conviction relief pursuant to
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Rule 32,” Roettgen v. Copeland, 33 F.3d 36, 38 (9th Cir. 1994), and then present his
claims to the AriZona Court of Appeals. See SWOopé-s v. Sublett, 196 F.3d 1008, 1010
(9th Cir. 1999). |

Additionally, a state prisoner rﬁust not only present the claims to the proper
court, but must aiéo present them fairly. A claim has been “fairly presented” if the
petitioner has described the ope;ative faéts and federal legéﬂ tﬁeories on which the
claim is based; Picard v. Connor, 404 U.S. 270, 277-78 (1971); Rice v. Wood, 44
F.3d 1396, 1403 (9th Cir. 1995). “Our rule is that » state prisoner has n_ot“fairly
presented’A(and thus exhausted) his federal claims in state court unless he specifically
indicated to that éourt that those lclai-ms were based on federal 1éw.” Lyons v.
Crawford, 232 F.3d 666, 668 (9th Cir. 2000), amended on other grounds, 247 F.3d

904 (9th Cir. 2001). A petitioner must alert the state court to the specific federal

| constitutional gharanty upon which his claims. are based, Tamalini v. Stewart, 249

F.3d 895, 898 (9th Cir. 2001), however, general appeals in state court‘ ‘to broad
constitutional principles, such as due process, equai protection, aﬁc_l the right to a fair
trial, are insufficienf to establish fair presentation of a federal cdnstitu_tional claim.
Lyons", 232 F.3d at 669.

Claims may be procedurally defaulted and barred from federal habeas review
in a variety of _ci‘réumstances. If a state court expressly applied an adequate and
independent state procedural bar when the petitioner attempted tb raise the claim in
state court review of the merits of the claini by a federal habcﬁs court is barred. See
Yist v. Nunnemaker, 501 U.S.‘797, 801 (1991). Arizona courts have been consistent

-
Ex.
- 13—
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in the application of the state’s procedural default rules. Stewart v. Smith, 536 U.S.

856, 860 (2002) (holding that -Ariz. R. Crim. P. 32.2(a) is an adequate and

independent procedural bar).

In Arizoné; élainlé not previously presented to the state courts on either direct
appeal or collateral review aré genérally barred from federal reviéw because any
attempt to return to state court to present them would .be futile unless the claims fit
into a narrow range of excéptions. See Ariz. R. Crim. P. 32.1(d)-(h), 32.2(a)
(precluding clairﬁs hot raised on direct appeal or in prior post-conviction relief
petitions), 32.4(a) (timé bar), 32.9(c) (petition for review must be filed within thirty
days of trial co_uffs dééision). Bebause.these rules have been found to be consistently
and regularly followed, and bec.ause they are independent of federal 1aw, either their -

specific application to a claim by an Arizona court, or their operation to preclude a

| return to state court to exhaust a claim, will procedurally bar subsequerrlt‘review of

the merifs of such a qlaim by a fedc;,ral habeas court. Siewart v. Smith, 536 U.S. at
860; Ortiz v. Stewart, 149 F.3d 923, 931-32 (9th Cir. 1998) (Rule 32, Ariz. R. Cﬁm.
P., is strictly followed); State v. Mata, 185 Ariz. 319, 334-336 (1996) (waiver and
préclusion rules strictly applied in postconviction proceedings).

B.  Procedural Status of Moran’s claims

1. Ground One

In Ground One of the Amended Petition, Moran asserts that his trial counsel

was ineffective because he did not conduct a proper investigation, did not file a

motion to dismiss the indictment based on pre-trial delay, did not file a motion to

6
ex.
— 1, — A
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suppress Moran’s statements, did ndt file motions related to ‘the loss of blood
evidenée and interview tapes of witnesses, did not intefview all the witnesses to the
accident, failed to call all witnesses, failed to properly object at trial, failed to file a
motion for mistrial after jurors saw Moran in handcuffs, failed to properly advise
Moran about potenﬁal defenses, failed to file post-trial motions for a new trial,_ and
failed to preSent all mitigating evidence at the time of sentencing. Moran ial.so
contends that his appellate counsel was ineffective becausé he failed to raise witness
issues, including those related to subpoenaing witnesses, the conflicts in the
evidence, and Confrontation Clause issues; failed to investigate and call mitigation
witnesses at sentencing; failed to raise trial cbunsel IAC claims; failed to raise a
claim challenging the judge’s factual findings at sentencing; and failing to raise a
claim that that tn'albcounsel :was,ineffective for failing to file‘a motion to disﬁﬂss
based on pre-indictment delay.

" In relation to his trial counsel IAC claims, Moran contends that he should be
excused from the cxhaustion requirement beéause his Rule 32 counsei failed to file a
timely petition for review in the Arizona Court of Apﬁe’als following the state trial
court’s denial of his PCR petition. In Martinez v. Ryan, 566 U.S. 1 (2012), the United‘v
States Supreme Court created a narrow, equitable rule that allows petitioners to, in
somé cases, establish cause for a prdcedural default where their post-conviction
counsel rendered ineffecﬁve assistance by failing to raise in initial-review collateral

proceedings a substantial claim of ineffective assistance of trial counsel. Id. at 16-17.

‘However, the holding in Martinez “does not concern attorney errors in other kinds of

7
&xX.
— S~
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proceedings, including appeals from initial-review collateral procecdings; second or
successive collateral proceedings, and petitions for discretionary review in a State’s
eg)pellate courts.” Id. at 16 (citing vColen.wn v. Thompson, 501 U.S. 722, 754 (1991);
Murray v. Carrier, 477 U.S. 478, 488 (1986)). The rule announced in Martinez “does
not extend to attorney etror in anxy proceeding beyond the first occasion the State

allows a prisoner to raise a claim of ineffective assistance at trial . . ..” Martinez, 566

U.S. at 16. Thus, Moran’s PCR counsel’s failure to file an appeal of the trial court’s

| denial of relief thus cannot serve as cause to excuse the procedural default of his trial

counsel IAC claims.

Iﬁ addition to a showing of cause, Martinez requires that a petitioner, to
overcome the default, “also demonstrate that the underlying ineffective—assistance—of—
ﬁiel—counsel .claim is a substant_ial one, which is to say that the [petitioner] must
demonstrate that the claim has some merit.” Id. at 14. As Respondents note, Moran
has failed to do that here. In Grdund’ One, Moran merely_ lists the purported failures
of his trial counsel, claiming that each of the shortcomings amountéd to IAC, bﬁt
fails to explain how trial counsel’s performance fell below- an objective standard of _.
reason~ableness. See Hill v. Lockhart, 474 US. 52, 57> (1985) (citing Stricklend V..
Washington, 466 U.S. 668, 688 (1984)). Moran also fails to shbw in the Amended
Petition how any of the hsted alleged failures prejudlced him in a way that would
have led to a different result at trial. See Lafler v. Cooper 566 U.S." 156, 163 (2012)

(citing Strickland, 466 U.S. at 694); see also Sandgathe v. Maass, 314 F.3d 371, 379

8
B
16
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(9th Cir. 2002) (affirming denial of ineffective assistance of counsel claim when
petiﬁOne'r presented no evidence in support of claim).

Moreover, even if the Court were to excuse'v:Moran’s failure to offer support
for his trial counsel IAC. clairﬁs in the Amended Petition, the élaimé would‘
nevertheless be found meritless. Although it is not the Court’s role to cbnstruct a
petitioner’s claims, a better understanding of some of the claims caﬁ be cobbled

together based on his state court pleadings and his Traverse. Doing so, Moran’s

claims can be grouped into two general categories: (1) counsel was ineffective for

failing to conduct a proper investigation and for failing to identify and call additional
witnesses on Moran’s behalf; and (2) counsel was ineffective for failing to file
various motions. In relation to the first category of IAC allegations, Moran does not

identify in the Amended Petition any specific witnesses that his counsel failed to call

| on his behalf or explain how that téstimony might have altered the outcome of the

trial. See Bragg v. Galaza 242 F. 3d 1082, 1087 (9th Clr) amended 253 F.3d 1150

(9th Cir. 2001) (petitioner’s speculauon that a witness rmght have provided helpful

information if interviewed is not enough to support ineffective assistance of counsel

claim).

In ~his Traverse, Moran argues that Gabriel ‘Acuna, the dﬁver of the car he
initially rear-ended, was actually at fault for tﬁe accident. In making this afgument,
Moran overlooks some important considerations. Paramount among these is that
habeas corpus proceedings are designed to review for violations of federal

)
!

constitutional standards and are not for the purpose of the federal court to retry state

9
EZKX.
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cases de novo. Milton v. Wainwright, 407 U.S. 371, 377 (1972). And, even if the
Court were authorized to retry the case, Moran has ignored the evidence that supports
his conviction. He contends that Gabriel A;cuna was drinking on the night of the
accident -and caused Moran to rear-end his vehicle. However, a witness to the
accident, Andrew Noriega, and two officers (both ‘trained in DUI 1nvest1gat10n)

talked to Gabriel Acuna at the scene and each of them testified that they did not

‘notice any signs that Acuna had consumed alcohol or that he was impaired. See Ex.

v, pp. 127—128 (Wirness Andrew Noriega); pp. 182-183 (DPS Officer William
Heflin); Ex. W, p. 55 (DPS Officer James Oien). On the other hand, Noriega testified
that beer cans were thrown into the desert from Moran’s vehicle and that Moran
appeared intoxicated, smelled of alcohol, and could not focus. Ex. V, pp. 125-126.
DPS Officer Ray Rede testified that Moran admitted‘to drinking also noted a “strong
odor of lintorricating beverage” emanating from Moran. Ex. W, pp. 14, 27. Based on
that 1nformat10n Ofﬁcer Rede obtamed the warrant for the blood draw Ex. W, p. 18
Retrograde analysis of the three blood samples indicated that Moran s blood alcohol
content was in the range of .193 to .269 at the time of the accrdent. Ex. X. p. 44.

As for how the accident cccurred, Gabriel Acuna testified that he hoticed in
his rearview mirror that _Morarr’s vehicle came up from behirld him “with a
increasing speed” and was coming “increasingly cloeer,” so.he made the decision to
«veer off the side of the road because it didn’t appear [Moran] was either aware of
me or I thought maybe he might have a little road rage and kind of creep up on my

bumper, but not necessarily hit me, so I didn’t want to take a chance and I veered off

10
ex,y
— g~
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the side of the road.” Ex. V, pp. 72-73. As Acuné veered to the side of the road,
Moran’s vehicl_e violently struck his vehicle from behind and Acuna’s vehicle “spun
off to the side of an embankment.” Id. pp. 74-75. Although Moran now argues that
Acuna had pulled out in front of him and caused the accident, Acuna’s testimony is
consistent with Moran’s statement on the night of the accident. When Officer Rede
asked hirﬁ what he remembered about the accident, Moran said, “I remember that I
was in back of — of a car far away and — and, oh, and — and suddenly it happened, it |
happened really fast; I couldn’t tell you.” Ex. W, pp. 28-29. Although Moran now
contends that Gabriel Acuna was drinking and caused the accident, the evidence does
not support that contention and Moran has not identified other evidence or witnesses
that his counsel should have presented that would have changed the outcome of the
trial. See Sandgathe, 314 F.3d at 379. |

Moran’s second category of complaints of trial counsel IAC revolve around
his counsel’s purported failure to file various pre-trial, trial, andl poerial motiohs.
Moran has not shown any of these motions as potentially meritorious. He contends
that counsel ‘wasv ineffective because he did not file a motion to dismiss the
indictment “for pre-indictment delay and/or Speedy Trial violations.” Moran raise&-
this claim in his PCR petition and the trial court rejécted it, explaining:

Trial counsel’s decision to refrain from filing a motion to

dismiss for pre-indictment delay was reasonable. The State was unable

to locate and arrest [Moran] until 2008 because he had provided law

enforcement with a false name, address, and social security number.

Police reports indicate that prior to his arrest there was evidence that

[Moran] had been evading law enforcement’s efforts to locate him by
living back and forth between Mexico and his residence in Arizona . . ..

11
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[Moran] was the cause of the pre-indictment dela{y. It was not
unreasonable for trial counsel to decide not to file a motion for
dismissal based on pre-indictment delay.
Ex. N, p. 3. The Court agrees with the trial cOuft’s assessment of this claim and
Moran has offered nothing that would cause the Court to believe that the claim has
any ~merit wt;atsoever.

Moran contends that his counsel was ineffective for filing a motion to dismiss
or suppress based on thé Ioss_ of blood evidence. Based on documentation proyided
by the State, the trial court .deterrnined‘ that “the blood evidence in quesﬁon is still in
the custody of the Department of Public Saféty Property and Evidence.” Ex. N, p. 3. |
Again, Moran has offered nothing that would cause the Court to question the Stéte
court’s determination or to believe that th¢ claim has any merit whatsoever.

As for Moran’s remaining claims, ﬁe has failed to provide information on
which the Coﬁrt could reasonﬁbiy evaluate the claims. He contends certain of his
statefnents should have been suppressed, but does not identify the statemeﬁts. He

contends he was prejudiced when a juror saw him- in handcﬁffs, but does not identify

the juror or the circumstances surrounding the alleged incident. He contends that his -

‘counsel should have advised him of other defenses he could have presented, but does

not identify what othe;r defenses were potentially available to him. As such, the Court
finds that Moran has not shown that there is potential merit to any of his trial counsel
IAC claims. | |

Finally, Moran’s unexhausted cléims of TAC by appellate counsel also cannot

be saved by Martinez. In Davila v. Davis, 137 S.Ct. 2058 (2017), the Supreme Court

12
X




10

11
12

13

14

15
16
17
18
19
20
21

22

Case: 4:15-cv-00193-JR  Document 71  Filed 04/27/20 Page 13 of 22

held that Martinez does not lextend to procedurally defaulted claims of ineffective
assistance of appcllate:" counsel. Id. at 2065-66. Thus, under Davila, M4oran’s claims
of appellate counsel IAC are hot Viablc;.
2. | Ground Two

Moran argues that the state trial court violated ‘his Sixth and Fourteenth
Amendment rights by denying his motion for a new trial based on juror misconduct.
The conduct about which Moran complains came 1o light the dgy after the jury -
returned its guilty verdicts w'hen the State gave notice to the trial coﬁrt that during
trial one of the jurors,‘ Juror Eleven, had been in contact with a law student, S.B., who
working in the .county prbsecut'or’s office. Ex. N, p. 6. The trial court held a hearing
on the issue and determined that Juror Eleven and S.B. were goéd friends, but Juror
Elevén did not know tﬁat ,S‘B‘ was working in the county attofney’s office. fd. |
Durin.g~ trial, the two met for lunch and, upon learning that Juror Eleven had been
selected for a criminal trial, S.B. told her not to discuss or tell her: 'anjrthin,g about the
case. Jurof Eleven next contacted S..B. after the | ju'ry.had retur_ned its ver_dicts. She
asked S.B. “what an aggravators triallwas.” 1d. After Juror Eleven told S.B. the trial
had ended, S.B. gave her a brief description of what an aggravating factor was. Juror
Eleven then told S.B. she ‘h_ad asked because she had just found out the she had to
return to court for a “éentencing t1;ia1._” S.B. immediately contacted her supervisor, -
who was a prosecutor in Moran’s case, who then notified the trial court of the contact

between Juror Eleven and S.B. Id.
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Moran subsequently filed a motion for a new trial pursuant to Rule

24.1(c)(3)(iii), Ariz. R. Crim. P., arguing that Juror Eleveri was guilty of misconduct -

because she “failed to respond fully to th[e] Court’s voir dire questions and

concealed ﬁer close relationship with a law student.” Id. After a hearing, the trial
court denied the motion, finding no violation by Juror Eleven and no prejudice under
the facts of the case. Id. at 7.

Ih the Amended Petition, M‘oran states that thisvclaim was presented on direct |
appeal. Mofan’s contention is supported by his bfief on direct appeal, where he
presented and argued the issue at some le;ngth. Ex. G, pp. »23—29. However, as

Respondents note, the entirety of Moran’s argument on appeal was based on state -

law. He argued that Juror Eleven was guilty of misconduct under Rule 24.1(iii), Ariz.

R. Crim. P., and cited two Arizona cases: State v. Vasquez, 130 Ariz. 103, 634 P.2d

391 (1981), and State v. Ortiz, 117 Ariz. 264, 571 P.2d 1060 (App. 1977). He made

no mention of any federal authority which might have alerted the Arizona Court of
Appeals of a federal basis for the claim. Understandably, that court analyzed the
claim solely on the basis of state law. Ex. H, pp. 6-9. “To exhaust his claim,
[Petitioner] must have presented his federal, constitutional issuevbefore the Arizona
Court of Appeals withiﬁ fhe four corners of his appellate briefing.” Castillo v.
McFadden, 399 F.3d 993, 1000 (9th Cir. 2005) (citing Baldwin v. Reese, 541 U.S.
27, 32 (2004) (“ordinarily a state prisoner does not ‘fairly present’ a claim to a state
court if that court must read beyond a petition or a brief (or a sirﬁilar document) that

does not alert it to the presence of a federal claim in order to find material, such as a

14
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lower court opinion in a case, that does so0.”)). Because Moran failed to alert the
Arizona court of the federal basis for this claim, it was not properly exhausted.
3.  Ground Three |
In Ground Three, Moran contends that his trial counsel was ineffective

because he failed to properly advise Moran of the terms of the plea agreement offered

by the Statei Moran raised this claim in the trial court, arguing‘ in his PCR petition

|that his Sixth Amendment rights were violated. Ex. L, pp. 20-22. Moran’s PCR

counsel did not appeal the trial court’s denial of the claim to the Arizona Court of
Appeals. Moran again argﬁes that his failure to exhaust this claim is excused under

Martinez because his PCR counsel was ineffective in failing to file a timely petition

for review. As discussed above, however, the holding in Martinez “does not concern

| attorney errors in other kinds of proceedings, including appeals from initial-review

collateral‘pfoceedings, second or successive collateral proceedings, and petitions for
discretionary review in a State’s appellate courts.” Martinez, l566 U.S. at 16 (ciﬁng
Coleman, 501 U.S. at 754'; Murray, 477 US. at 488). The fule announced in
Martinez “does not extend to. éﬁomey error in any proceeding Béyond the first
occasion the State allows a prisoner to raise a claim of ineffective assistance at trial . .
.” Martinez, 566 U.S. at 16. Thus, as was the case with the ofher TIAC. ciaimé
discussed above,»Moran’s PCR counsel’s failure to file an appeal of the &ial court’s
denial of relief thus cannotAse_rvve as. cause to excuse the procedural défault of this

IAC claim.

15
ex.
—Z3 T




10 |

11

12

13

14

15

16
17
18
19
20
21

22

Case: 4:15-cv-00193-JR  Document 71  Filed 04/27/20  Page 16 of 22

Even if Martinez could save this claim, Moran has not demonstrated that the
claim is a substantial one by demonstrating that it has some merit. See Martinez, 566
U.S. at 14. Addressing the claim in its ruling on Moran’s PCR petition, the trial court
stated that:

Transcripts of settlement conferences refute the Defendant’s

claim that he was not informed of the plea agreement: The transcript of

the Settlement Conference on September 28th, 2009 reflects that the

Defendant was fully informed of the terms of the plea agreement

offered to him. The trial Judge clearly explained the terms of the

agreement a second time, just before the trial began on January 12th,

2010. The Judge compared the range sentences provided by the plea

compared to the increased sentencing range possible upon conviction.

The record reflects that the Defendant expressed that he had been

adequately advised by his attorneys and was comfortable with his

decision to move forward with the jury trial. The record clearly reflects

that the Defendant was informed of the details of the plea agreement

and chose to proceed with a trial.
Ex. N, p. 4. The trial court’s findings are fully borne-out by the record. As noted by
the trial court, Moran was informed of the plea agreement and of the potential
sentence he faced if he chose to go to trial on September 28, 2009, and on January
12, 2010, the first day of trial. See Ex. EE, pp. 5-18; Ex. GG, pp. 4-9. In light of the
extensive record of both the trial court, counsel and even the prosecutor explaining
the plea agreement and its implications, Moran cannot present even a colorable claim
that his rejection of the plea agreement was not voluntary and intelligent, or that his
counsel’s advice was outside the range of what competent counsel would provide.'
See Hill v. Lockhart, 474 U.S. at 58-60. Additionally, to satisfy the prejudice proﬁg

of the Strickland standard in the context of plea negotiations, a petitioner must “show

| the outcome of the plea process would have been different with competent advice.”
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Laﬂef, 566 U.S. at 163. Here, Moran contends that if he “would have known the
terms: no prior, non-dangerous, non-repetitive, (he] would of considered signing [the
plea agreement].” Amended Petition, p. 15. Moran’s ambiguous statement about
whether he would have accepted the pléa agreerhent even if it had been explained to‘

his satisfaction defeats his claim because it does not even allege, much less establish,

| that the outcome of the plea process would have been different had he been provided

with what he would consider to be competent advice. See United States v. Ross, 584
F.App’x 502, 503-04 (9th Cir. 2014) (claim that defense counsel rendered ihe_ffective
assiétance in advising defendant to reject a pretrial plea agreement “fails because
there is no évidence in the record that [defendant] would have considered or accepted
any pretrial plea.”). |
C.  Procedural Default
Because Moraﬁ’s claims were either not fairly presented or not presented at all

in the state appellate courts, they are unexhausted. Castillo, 399 F.3d at 998 n.3.

|Because waiver and preclusion rules are strictly applied in postconviction

proceedings, any attempt by Moran to return to state court to exhaust this claim
would be futile. See Mara, 916 P.2d at 1050-52. Without an available remedy in the
state court, the claims are technically exhausted and procedurally defaulted. See

Coleman v. Thompson, 501 U.S. 722, 731-32 (1991).

D. = Cause and Prejudice

17
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A federal court may notlco'nsider the merits of a procedurally defaulted claim
unless the petitioner can demonstrate cause for his noncompliance and actﬁal
preJud1ce or establish that a rmscarnage of Justxce would result from the lack of
review. See Schlup v. Delo, 513 U.S. 298 321 (1995). To establish cause, a petltloner
must point to some obJecuve factor external to the defense impeded his efforts to
comply with the state’s procedural rules. Dretke v. Haley, 541 U.S. 386, 393-94
(2004). “[Clause is an external impediment sueh as govement interference or
reasonable unavailability of a claifn’s factual basis.” Robinson v. Ignacio, 360 F.3d
1044, 1052 (9th Cir. 2004) (citations omitted). Ignorance of the state’s procedural
rules or lack of legal training does not constitute legally cognizable “cause” for a
petitioner’s failure to fairly. present a clairh. Hughes v. Ideho State Board of
Corrections, 800 F.2d 905, 908-10 (9th Cir. 1986); Schneider v. McDaniel, 674 F.3d
1144, 1153 (9th Cir. 2012). “Prejudice” ie actual harm resulting ffom ther
constitutional viplation or erfor. Magby v. Wawrzaszek, 141 F.2d 240, 244 (9th Cir;
1984); T hoﬁas V. .Lewis, 945 F.2d 1119, 1123 (9th Cir. 1996).

Moran cannot establish cause for his default of Ground Two. In relation to‘ ;his
ground, Moran points to no objective factor external to the defense that ifnpeded his
efforts to present a federal basis for his claim of juror misconduct. See Dretke, 541
U.S. at 393-94.

* Moran also has not shown that he was prejudiced by the alleged error. As the
Arizona Court of Appeals found, Juror Eleven was asked upon voir dire whether she
knew anyone who worked in the county attorney’s office and if she had any close

18
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friends or relatives who were lawyers. Ex. N., pp. 7-8. Juror Eleven testified that she
did not respond in the affirmative té these questions because S.B. was a law student
and not yet an attorney and because she was not aware that S.B. wés working at the
county attorney’s office. IJ;. Based on that record, the appéals court concluded that
the trial court had not abused its discretion in finding that Juror Eleven had not
willfully misled or concealed information from the couﬁ or counsel. Id. (citations_

omitted). The appeals court additionally concluded that Moran had suffered no ,

| prejudice because Juror Eleven “did not discuss'l'the facts of the case with S.B,.

during the guilt phase of the trial or before the jury reached lits Verdicts. And there 1s
no evidence the juror’s votes were influenced in ‘ény way by her relationship with
SB.”Id., p. 8.

The court of appeals also concluded that Moran was not prejudicgd_by Juror
Eleven’s conversation with S.B. about tile “aggravators trial.” Althoﬁgh the appeals
court did find that it was misconduct for Juror Eleven to inquire about the meaning of
“aggravators” prior to the end of trial, violating both fhe trial court’s instructions not
to discuss the case with anyone and S.B.’s request that Juror Eleven not discuss the
case with her, it found thaf the conversation did not affect the outcome of the case.
This was because after the guilt phase of the trial was completéd, “Moran waived his
right to have the jury determine the existence of aggravating circumstances, and the
parties stipulated that the trial court could make that determination instead,” and,

therefore, Juror Eleven did not participate in the finding of any aggravating factors.

19
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I1d. at 9. As such, the appeals court determin_ed that the trial court had not abused its

| discretion in denying Moran’s motion for a new trial.

In the Amended Petition, Moran offers nothing that undermines the court of
appeals’ analysis of this claim or the finding that he did not suffer prejudice. His
contention is that he was “denied the right to have the court excuse [Juror Eleven]
with a peremptory strike” and that Juror Eleven must have been “biased fof the
state.” As to the formef contention, Moran points to no ac;ual harm that resulted. As
to the latter, he has offered no basis uﬁpn which a éourt could conclude that Juror
Eleven WasAbiased against him. See Magby, 741 F.2d at 244; Thomas v. Lewis, 945
F.2d at 1123. Without any evidence of préjudice, Moran’s procedural default of this
claim cannot be excused. |

In relatién to Grounds One and Three of the Amended Pet’iti‘on,l eveﬁ if Moran

could invoke his PCR counsel’s failure to file an appeal from the trial court’s |

| rejection of the claims, he nevertheless cannot show prejudice. As discussed above in

reiation to the respective claims, Moran’s allegations of his trial counsel’s
inéffectiveneés are meritless. As such, he cannot establish that actual harm resulted
from any alleged constitutional violation of error. Magby, 741 F.2d at 244'; Thomas V.
Lewis, 945 F.2d at 1123. As such, these claims are not subject to review.

IV. Certificate of Appealability

Because Moran has not established any grounds for habeas relief, the Court

will deny the petition for writ of habeas corpuS with prejudice. Moreover, the Court

declines to issue a certificate of appealability. A state prisoner seeking a writ of

20
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habeas corpus has no absolute entitlement to appeal a court's denial of 'his petition,
and an appeal is only allowed in certain circumstances. Miller—El v. Cockrell, 537
U.S. 322, 335-336 (2003). Section 2253 controls the determination whether to issue
a certificate of appeaiability and provides as follows: -

(a) In a habeas corpus proceeding or a proceeding under section 2255
before a district judge, the final order shall be subject to review, on
appeal, by the court of appeals for the circuit in which the proceedmg is
held. :

(b) There shall be no right of appeal from a final order in a proceeding
to test the va11d1ty of a warrant to remove to another district or place for
commitment or trial a person charged with a criminal offense against
the United States, or to test the validity of such person's detention
pending removal proceedings. ' '

(c) (1) Unless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken to the court of appeals from-

(A) the final order in a habeas corpus proceeding in which the
detention complained of arises out of process issued by a State
court; or '

© (B) the final order in a proceeding under section 2255.
(2) A certificate of appealability may issue under paragraph (1)
only if the applicant has made a substant1a1 showing of the denial of a
constitutional right.

(3) The certificate of appealability under paragraph (1) shall
indicate which specific issue or issues satisfy the showing required by
paragraph (2). ' :

28 U.S.C. § 2253.
" If a court denies a petjtioner’s petition, the court may only issue a certificate
of appealability when a petitioner makes a substantial showing of the denial of a
constitutional right. 28 U.S.C. § 2253(c)(2). To make a substantial showing, the
21
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petitioner must establish that “reasonable jurists could debate whether (or, for that

matter, agree that) the petition should have been resolved in a different manner or

{|that the issues presented were ‘adequate to deserve encouragement to proceed

further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, |

463 U.S. 880, 893 (1983)).

The Court finds that Moran has not made the required substantial showing of
the denial of a constitutional right to jus—tify the issuance of a certificate of
appealability. Reasonable jurists- Would not debate that Moran’s claims were not
exhausted énd are meritless. The clairris are therefore not deserving of further reviéw’.
Thus, the Court declines to issue a certificate. of appealability. |
V. - Order

For the foregoing reasons, it is ORDERED that:

1. Moran’s Amended Petition Under 28 U.S.C. § 2254 for a Writ of Habeas
Corpus (Doc. 51) is DENIED with prejudice; | |

| 2. ’fhe Court DECLINES to issue a certificate of appealability;
3. The Clerk of the Couﬁ is DIRECTED to enter judgment and close the file.

Dated this 24th day of April, 2020.

‘- HoNorable Jacqueline M.
" United States Magistrate Judge

22
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UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

-CV 15-0193-TUC-JR
Petitioner, '
' ORDER
vS.

Charles L. Ryan, etal.,

Respondents.

Pending before the Court are a Motion to Amend (Doc. 19),- Motioﬁ ‘Pursuant
to Rule 60 (Doc. 21), Motion for Ruling (Doc. 33), Motion Pursuant to Rule 11(b)
(Doc.:.'37), and Motion to File Supplemental Response /(Doc. 38) filed by Petitioner
Jesus Manuel Moran (“Moran™). All parties consented to magisﬁate judge
jurisdiction. Doc. 12. The .Magistraté Judge orders that the Motion Pursuant to Rule
60 (Doc. 21), Motion for Ruling (Doc. 33) be granted, that the Motion to File
Supplemental Reslponse (Doc. 38) and Motion Pursuant to Rule 11(b) (Doc. 37) be

denied, and that Respondents file a response to the Motion to Amend (Doc. 19).
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L Relevant Facfual and Procedural Background

~ On January 21, 2010, following a jury trial, ‘Moran was found guilty of
manslaughter, criminal damage and nine counts of endangerment with a substantial
risk of imminent death. Ex. B ét 8-11.i Moran waived his right to a jury
determination of aggravai:ing facfors. Ex. D at 15. On March 26, 2010, the state trial

court determined two aggravating factors and sentenced Moran to enhanced,

aggravated, concurrent terms of imprisonment, the longest of which was 28 years.

Bx B at17-28 o o e e

On July 21, 2011, Moran’s convictions and sentences were affirmed on direct

appeal. Ex. H at 70-79. Moran did not file a motion for recon‘éideration or petition to

review and on October 18, 2011, the Arizona Court of Appeals issued its mandate

closing the case. Ex. I at 80.
On March 27, 2012, through his counsel, Thomas Higgins, Moran filed his

post-conviction relief (PCR) notice, Ex. J at 2-4, and on November 21, 2013, he filed

his PCR petition, Ex. L at 12-24> On March 7, 2014, the state trial court denied

Moran’s petition. Ex. N at 87-91.

! Unless otherwise indicated, all exhibit references are to the exhibits attached to the

Respondents’ Limited Answer to Petition for Writ of Habeas Corpus. Doc. 9.

? Respondent notes that Moran filed his notice beyond the 90-day deadline imposed
by Rule 32.4(a) of the Arizona Rules of Criminal Procedure. Because the delay was
not Moran’s fault as he had not received the appellate court’s ruling, the state trial
court treated the notice as timely filed. Ex. J at 5. Respondents too have agreed to
treat the notice as timely filed for statute of limitations purposes. Doc. 9 at 5.
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Counsel filed a tirﬁely motion for an extension of time to file a petition for
review of the trial court’s denial of his rule 32 petition and the trial court granted his
request, giving him until April 11, 2014 to file his petition. Ex.v P at 2. Needing
another continuance, Moran’s counsel filed another request to file the petition late
but rather than filing it with the trial court, he asked the Court of Appeals to extend
the deadline. Ex. Q at 4. Counsel then filed the petition with thé appellate coﬁrt on

April 14, 2014. Ex.-R at 7-39. On April 15, 2014, the Arizona Court of Appeals.

dismissed .the_petition, finding it untimely. Ex. S at 41._The appellate court did _

however grant Moran leave tov re-ﬁie his request for an extension in the trial court. Id.
Neither Moran nor his counsel challenged the appellate court’s order or ask the trial
court for an additional extension. Ex. T at 44.

Thrbugh the same counsel, Moran filed the present pétitionv in federal court on

May 8, 2015. Doc. 1. Respondents filed a Limited Answer contending that the

| petition was untimely and that the claims were procedurally defaulted. Doc. 9. The

parties subsequently consented to mggi_sfrate judge jurisdiction. Doc. 12. However,
Moran never repiied to the Respdndents’ Limited Answer. As such, on February 13,
2017, the Cbﬁrt dismissed the petition as untimely. Doc. 13.

Subsequent to the Court’s dismissal of the petition, Moran’s counsel filed a
motion for reconsideration (Doc. 15), contending that the Court had miscalculated
the filing date for the petition. Finding that the calculations were accurate, the Court,

on April 5, 2017, denied reconsideration. Doc. 16.

~ 33—
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On September 14, 2017, now acting without counsel, Moran filed a Motion to
Cbrrect, citing Rule 60 of the Federal Rules of Civil Procedure and contending that
he was entitled to relief for “fraud on the court; surprise; excusable neglect; mistake;
[and] enemy in Petitior;er’s camp . ...” Doc. 17. Because Moran did not explain the
basisv or purpose of the motion, the Court denied reliéf without prejudice. Doc. 18.

Subsequently, Moran ﬁled a Motion to Amend his petition (Doc. 19) and a .

Motion Pursuant to Rule 60 for Relief (Doc. 21). In the latter motion, Moran

explained to-the Court. for the. first time_what had occurred.during the.course.of his. ..
state court post-conviction relief proceedings. Moran alleges that his counsel failed
to request an extension to allow for the late filing of a petition for review of his PCR
petition and then misrepresented what had happened. Doc. 21, p. 2. Moran attached
an email from his counsel, dated April 16, 2015, in which counsel states:

The appeal of [Moran’s] post-conviction relief petition was denied.

When you have post-conviction relief (Rule 32) and it is denied, a-

Petition for Review is filed. However, the appeals court does not have

to hear it. It is called “discretionary review.” The Court of Appeals

- denied it. To go into federal court you must file a petition for habeas

corpus, which must be done within one year of the denial of state relief.
Doc. 21, p. 31. Based on counsel’s advice, Moran paid counsel to file a habeas
petition on his behalf.

In this Court’s order finding Moran’s petition untimely, the Court noted that,
“[bly order dated April 15, 2014, the court of appeals, finding it did not have

jurisdiction, denied the motion to extend the filing deadline [for Moran’s PCR

petition] and dismissed the petition because it was not timely filed, but granted
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Moran leave to file for the extension of time to file in the triai court.” The Court then
found that the limitations clock began to run upon the dismissal of the petition, but
that “Moran likely could have rectified the situation if, as the Court of Appeals
recommended, he had sought a filing extension from the trial court . . . .” However,
at the time those words were drafted, this Court wés unaware that Moran’s counsel}
had misrepresented the status of the petition for review. It was not, as counsel told

Moran denied by the Arizona Court of Appeals, but had been dismissed as untlmely

-{| Eounsel’s- emaﬂ from-a-year- later_éstablishes. that_this_fact was not disclosed to»

Moran or his wife, who then employed counsel to file a habeas petition. Thus the
question facing the Court now is whether to allow equitable tolling for the
_approximately one year period during which counsel concealed the status of the
appeal of the trial court’s dehial of Moran’s PCR petition.
II.  Discussion

"A.  Rule 60 /

As a threshold matter, Respondents contend that Moran does not qualify for
rélief because Federal Rules of Civil Procedure Rule 60(b)(3) provides that fraud
Justlfymg relief must be committed by “an opposing party.” See Latshaw v. Trainer
Wrotham & Co. Inc., 452 F.3d 1097, 1102 (5th Cir. 2006) In re Grantham Bros.,
922 F.2d 1438, 1442-43 (9th Cir. 1991). While Moran understandably characterizes

his counsel as “an enemy in. Petitioner’s camp,” the Court agrees with Respondents

that he was not an opposing party as contemplated by Rule 60(b)(3). However, given
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the specific and extraordinary circumstances of this case, the Court finds that Moran
is entitled to relief under Rule 60(b)(6).

Rule 60(b)(6) permits reopening of a judgment when the movant shows “any .
.. reason justifying relief from the operation of the judgment” other than the more
specific circumstances set out in Rules 60(b)(1)-(5). See Liljeberg v. Health Services
Acquisition Corp., 486 U.S. 847, 863, n. 11 (1988); Klapprott v. United States, 335

U.S. 601, 613 (1949). The Suprcnié Court has determined the rule to be available to
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petitioners seeking relief from a previous ruling on the AEDPA _Stamtc of limitations.. _
Gonzalez v. Crosby, 545 US. 524, 535-536 (2005). To qualify for relief, the
p¢titi‘oner must establish “‘extraordinary circumstances.”. Id. at 536. Here, the
evidence presented by Moran establishes that he was never informed by counsel that
his petition for review had been dismissed as untimely. He was told that it was
denied and only discovered counéel’s failure to seek an extension of tirﬁe and the
resulting dismissal of his PCR- | petition when he rpvieWed this' Court’s order
dismissing his habeas corpus petjtion as untimely. That series ‘cv)f events is
extraordinary. Moreover, even if the Court were to find that Moran was aware of the
dismissal of his PCR petition, it is also ex&aordinary that Moran’s counsel did not
reply to the Respondent’s ébntentioné that the petition was untimely and that Moran
was not entitled to equitable tolling.

As it stands, the Cpurt was deprived of facts which clearly impacted on the
evaluation of the timeliness of Moran’s petition and any potential entitlement to
equitable tolling. “Rule 60(b)(6) should be ‘used sparingly as an equitable remedy to

&
— 34—
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prevent manifest injustice’ and should be used only in “‘extraordinary
circumstances to prevent or correct an erroneous judgment.”” In re Int’l Fibercom,
Inc., 503 E.3d 933, 941 (9th Ci;. 2007) (citing United States v. Washington, 394 F.3d
1152, 1157 (9th Cir. 2005)). The Courf finds that it is indeed an extraordinary
circumstance when counsel withholds vitally impoﬂant information from a client and

the Court. And, as discussed below, the resulting erroneous judgment requires

| correction.

B. Equitable Tolling

“Equitable tolling of the one-year limitations period in 28 U.S.C. § 2244 is
aVailablé in our circuit, but only when ‘extraordinary circumstances beyond a
prisoner_’s control make it impossible to file a petition on time’ and ‘the extraordinary 7
circumstances were the cause of his untimeliness._’” Laws v. Lamarque, 351 F.3d
919, 922 (9th Cir. 2003). A petitioner is entitled to equitable tolling of the
limitations period “only if he shows (1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in ’h:i._s way and
prevented timely filing.” Lakey v. ffickman, 633 .F 3d 782, 786 (9th Cir. 2011). “The
high threshold of extraordinary circumstances is necessary lest the exceptions
swallow the rule.” Id. Respondents contend that Moran can show neither diligence
nor éxtraordinary circumstances as those terms are contemplated ﬁnder section 2244,

Routine instances of attorney' negligence or misconduct are generally

insufficient to justify equitable tolling of the AEDPA’s one-year statute of

limitations. Holland v. Florida, 560 U.S. 631, 651-652 (2010) (noting that “a garden




8

10
11
12
13
14

15

16

17

18

19

20

21

22

Case 4:15-cv-00193-JR Document 40 Filed 06/26/18 Page 8 of 11

variety claim of excusable neglect,” such as-a sirhple miscalculation does not warrant
equitable tolling). However, where aﬁ attorney abandons a petitioner while pursuing
state remedies, equitable tolling may be warranted. See Gib?)s v. Legrand, 767‘F.3d
879, 887 (9th Cir. 2014). In this case, Moran was faced with something wofse than
mere abandonmént— his counsel made misrepresentations indicating that the appeal
of his PCR petition had not been dismissed, but that it had been decided. Counsel

also accepted payment for the filing of the habeas petition which again indicated to

came time to reply to the Respondents’ conténtion that the habeas- petition was
untixnely. Thé facts raised by Moran now should have been raised by counsel in a
reply so that the Court would have been fully informed of the facts pertinent to-the |
issue of equitable tolling. |

Respondents also contend that Moran has not aéted diligently. Diligence
required for equitable tolling -pur'poses is “reasonable diligence,” and not “maximum
feasible diligence.” Holland, 560 U.S. at 652. Here, in his April 16, 2015 email to
Moran’s wife, Moran’s counsel left the misimpression that the Arizoﬁa Court of
Appeals had denied the PCR petition sometime after the purported April 15, 2014
filing date. It was counsel’s affirmative misrepreseniation that the court of appeals
had decided, rather than diémissed, his case that lead Moran to reasonably believe
that the denial came sometime after brieﬁrig and review was completed. A prisoner"s
lack of knowledge that the state courts have reached a final resolution of his case can

be grounds for equitable tolling if the prisoner acted diligently to obtain notice. See

8
EX

— g

‘Moran-that timing-was -not-an-issue.- —F—in-ally,~counsel—-did~ab andon-Moran-when-it — —|
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Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 2009). In Moran’s case, even the most
expeditious ruling would have come in late May or June of 2014. Thus, when
‘counsel filed Moran’s habeas corpus petition on May 8, 2015, there existed no
apparent reason for Moran to be concerned about the AEDPA _statuie of limitations.
See Gibbs, 767 F.3d af 887 (noting that petitioner had no reason to determine status
of petition when counsel was obligated to keep him informed).

Moreover, as soon as Moran discovered his counsel’s misrepresentations, he

|| went into action. He ﬁlé_d_a sucp_qs__s_fgl__cgmglgint with the state bar (Doc. 20), and |

| filed several pléadings in this case to make the Court aware of what had happened in

the state courts. As such, Moran is entitled to equitable tolling until at least late May

of 2014, which was the earliest he reasonably could have expected a decision on his -

PCR petitidn from the Arizona Court of Appeals. Tolling unﬁl that ti_fne renders the
May 8, 2015 filing of his hab¢as corpus petition timely.

C.  Other Motions | |

In his Motion for Ruling (Doc. 33), Moran requests a ruﬁng from the Court.
A ruling has now been rendered and the meotion is granted.

In his Motion to File Supplemental Response (Doc. 38) Moran offers
additional argumént which was unnecessary to the ruling on the Rule 60(b) motion
and is therefore denied.

Petitioner also seeks sanctions under Rule 11 of the Federal Rules of Civil

Procedure. “Rule 11 imposes a duty on attorneys to certify by their signature that (1)

they have read the pleadings or motions they file and (2) the pleading or motion is .

9 .
&
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|| ‘well-grounded in fact,’ has a colorable basis in law, and is not filed for an improper

pﬁrpose.” Smith v. Ricks, 3'1 F.3d 1478,'1488 (9th Cir. 1994). The purpose of Rule
11 is to “deter baseless filings in district court.” Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 393 (1990). Here, although Moran disagrees, the Respondents’
argument in relation to the characterization of his counsel’s misconduct was

supported by the law. Moran’s is the rare case where counsel’s actions amounted to

| more than “garden variety . . . éxcusable neglect.” See Holland, 560 U.S. at 652:
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interpretation of the law as it applied to the facts. By doing so, they fulfilled their
obligations to their clients and to the Court and their efforts do not warrant even the
consideration of Rule 11'séncti6hs. |

Finally, Moran seeks lea§e to amend and has submitted a proposed amended

petition. Because judgment had been previously entered in this case, Respondents

had no reason to respond to the motion to amend. As such, Respondents shall

respond to the motion to amend or file a notice indicating they have no objection to

amendment within 20 days of the filing date of this order.
II.  Order |

For the foregoing reasons, it is ORDERED that:

1. thé Motion Pursuant to Rule 60 (Doc. 21) is granted and fhe Clerk of the
Court is DIRECTED to reopen this case;

2. the Motion for Ruling (Doc. 33) is granted;

3. the Motion to File Supplemental Response (Doc. 38) is denied;

Ex

/—'-L(O"\

Counsel for. Respondents: cited- the- relevant-authority-and-zealously-presented -their ——|————
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4. the Motion Pursuant to-Rule 11(b) (Doc. 37) is denied; and

5. Respondents shall respoﬁd to the Motion to Amend (]joc. 19) or file a
notice indicating théy havé nd objection to amendment within 20 days of the filing
date of this order.

Dated this 25th day of June, 2018.
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T=




10
11
12
13
14
15
16
17
18
19

20

21

22

|| Charles L. Ryan, etal., _

Case 4:15-cv-00193-JR Document 13 Filed 02/13/17 Page 1 of 8

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Jesus Manuel Moran,
| CV 15-0193-TUC-JR
Petitioner, ”
v ORDER
VS.

Respondents.

Peﬁding before the Court is Jesus Manuel Moran’s (“Morgin”) Petition for
Writ of Habeas Corpus-(Doé. 1) ﬁled pursuant to 28 U.S.C. § 2254. All parties
consented to magistrate judge jurisdiction. Doc. 12.  As explained below, tﬁe
Magistrate Judge orders that the Petition be dismissed with prejudice.
I. Background' |

- On January 21, 2010, following a jury trial, Moiaﬁ was found guilty of

manslaughter, criminal damage and nine counts of endangerment with a substantial

! The factual summary of the state court is accorded a presumption of correctness. 28
U.S.C. § 2254(e)(1); Moses v. Payne, 555 F.3d 742, 746 n. 1 (9th Cir. 2009) (citing
Hernandez v. Small, 282 F.3d 1132, 1135 n. 1 (9th Cir. 2002)).

£x
~ Y2~
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risk of imminent death. Ex B at 8-11.7 Moran waived his right to a jury
déterminaﬁon of aggravating factors. Ex. D at15. On March 26, 2010, the state trial
court determined two aggravating factors and sentenced Moran to enhanced,
aggfavated, concurrent terms of imprisonmeﬁt, the longest 6f which was 28 years. -
Ex. E at 17-28.

On July 21, 2011, Moran’s convictions and sentences were afﬁrmed on direct

appeal. Ex. H at 70-79. Moran did not file a motion for reconsideration or petition to

-{| review and on-October *1-8*;:_20@} 1,-the- Arizona-Court of Appeals-issued.its mandate. |

closing the case. Ex.Iat 80.

On March 27, 2012, Moran filed his post-conviction relief (PCR) hotice, Ex. J
at 2-4, and on November 21, 2013, he filed his PCR petition, Ex. L at 12-24% On
March 7, 2014, the state trial court denied Moran’s petition. Ex. N at 87—91.

Moran filed a timely motion for an extension of time to file a petition for

review of the trial court’s denial of his rule 32 petition and the trial court granted his

request, giving him until April 11, 2014 to file his petition. Ex. P at 2. Needing
another continuance, Moran filed another request to file his petition late but rather

than filing it with the trial court, be asked the Court of Appeals to extend the

2 Unless otherwise indicated, all exhibit references are to the exhibits attached to the
Respondents’ Limited Answer to Petition for Writ of Habeas Corpus. Doc. 9.

3 Respondent notes that Moran filed his notice beyond the 90-day deadline imposed
by Rule 32.4(a) of the Arizona Rules of Criminal Procedure. Because the delay was
not Moran’s fault as he had not received the appellate court’s ruling, the state trial
court {reated the notice as timely filed. Ex. J at 5. Respondents too have agreed to
treat the notice as timely filed for statute of limitations purposes. Doc. 9 at 5.

2
Ex.
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deadline. Ex. Q at4. He then filed his petition with the appellate court on April 14,
2014. Ex. R at 7-39. On April 15, 2014, the Arizona Court of Appeals dismissed the |
petition, finding it untifnely. Ex. S at 41.. The appellate court did however grant
Moran leave to re-file his request for an exfension in the trial court. Id. Moran did
not challenge the appellate court’s order nor ask the trial court for an additional
extension. Ex. T at 44. He filed the present petition in federal court on May 8, 2015.

Doc. 1.

HIL = - TImMelIesS ~ - — - o om e e e e e - . I —

A. Mbran’s Petition is Untimely.

The Anti-terrorism and Effective Death Penalty Aét of 1996 (“AEDPA”)
provides for a one year statute of limitations to file a petition for writ of habeas
corpus. 28 U.S.C. § 2244(d)(1). Petitions filed beyond the one-year limitations
period must be dismissed. Id. The statute provides in pertinent part that:

(1) A 1—year period of limitation shall apply to an application for a writ
of habeas corpus by a person in custody pursuant to the judgment of a
State court. The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action; :

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court.and made retroactively applicable to
cases on collateral review; or
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(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence. ’
28 US.C. § 2244(d). However, the time during which a properly filed épplication
for State post-conviction relief is not counted when calculatiﬂg the one year period of

limitation. 28 U.S.C. § 2244(d)(2).

Thé trial court sentenced Moran on March 26, 2010, and he filed a timely

notice of appeal on April 2; 2010. Exs. E, F. The Arizona Court of Appeals issued

-[its- Memorandunr Decisionon-July 21; 2011 and issued the-mandate closing the case-— -

on October 18, 2011. Exs. H, 1.

Moran.ﬁled his PCR notice on March 27, 2012. Ex. J. In Arizona, a PCR
petition is deemed “pending” for liniitations purposes as soon as the notice of PCR is
filed. Isley v Ariz. Dep't of Corrections, 383 F.3d 1054, 1055-56 (9th Cir. 2004)
(“The language and the structure of the Arizona postconviction rules demonstrate |
that the procéc_edings begin with the filing of the Notice.”). Although Moran’s notice |
was filed beyond the 90-day deadline prescribed in Rule 32.4(a), Ariz. R. Crim. P.,
the delay was not his fault because he had not received the appellate court’s ruling.
Attachment to Ex. J (letter from counsel). The state court treated the notice as timely
filed and appoiﬁted the Legal Defender’s O.f-ﬁce to represent‘Moran. Ex K. Thus, as
does the State, the Court will treat the notice as timely filed. Doc. 9 at 5.

On March, 7, 2014, the trial court denied Moran’s PCR petition. Ex. N.
Moran, through counsel,‘requested and was gfanted an extension of time, until April
11, 2014, to file his petition for review. Exs. O, P. On Apri_l 14, 2014, Moran’s

@Dﬁ .
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counsel filed the petition for review along with a motioﬁ to extend the filing deadline
to April _14, 2014. Exs. Q, R. By order dated April 15, 2014, the court of appeals,
ﬁndiﬁg it did not have jurisdiction, denied the motion to extend the filing deadline
and dismissed the petition because it was not timely filed, but gfanted Moran leave to
file for the extension of time to file in the trial com“c; Ex. S. Because petitioners do
not receive statutory tolling for untimely filings, see Allen v. Siebert, 552 U.S. 3, 6

(2007) (holding, that time limits, no matter their form, are filing conditions, and that

& state postconviction petition is therefore not properly filed if it was rejected by the-

state court as untimely) (internal quotations and citation omitted), thé limitations
clock began to run upon the dismissal of the petition. Moran likely could have
rectified the situation if, as the Court of Appeals recommended, he had sought a
ﬁlihg extension from the trial court, but he never did.

“Under Pace, if a state court denies a petition as untimely, néne of the time
before or during the court’s consideration of that petition is statutorily tolled.” See
Bonner v. Carey, 425 F.3d 1145, 1149 (9th Cir. 2005), as amended 439 F.3d 993 (9th
Cir. 2006). Thus, Moran’s PCR petitionAwas pending only until March 7, 2014, the
date on which trial court denied Moran’s PCR petition. Ex. N. The instant petition
was filed more than fourteén months later, on May 8, 2015, and is therefore ﬁntimel‘y
unless Moran establishes he is entitled to equitable tolling.

B. Moran is not entitled to equitable tolling.

“Equitable tolling of the one-year limitations period in 28 U.S.C. § 2244 is

available in our circuit, but only when ‘extraordinary circumstances beyond a

£x
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|| prisoner’s control make it impossible to file a petition on time’ and ‘the extraordinary

circumstances were the cause of his untimeliness.’” Laws v. Lamarqye; 351 F.3d
919, 922 (9" Cir. 2003). A petitioner is entitled to equitable tolling of the limitations
period “only if he shows (1) that he has been pursuing his rights diligently, and (2‘)
that some extraordinary circumsténce stood in his way and prevented ti'mely" filing.”

Lakey v. Hickman, 633 F.3d 782, 786 (9% Cir. 2011). “The high threshold of

“ extraordinary circumstances is necessary lest the exceptions swallow the rule.” 7d.

- _ _Moran does not_argue equitable_tolling. _ Thus, because..the._ Petition is. .

untimely, the Court will not consider Respondents’ alternative grounds for denying 4

habeas corpus relief. See White v. Klitzkie, 281 F.3d 920, 921-22 (9th Cir. 2002)
(whether a petition is barred by the stétute of limitations is a threshoid issue that must
be resolved before considering other .procedural issues or the merits of individual
claims). |
HI.  Certificate of Appealability

Because .Moran has not established any gr_ounds for habéas relief, the Couft
will deny the petition for writ of habeas corpus with prejudice. Moreover, the Court
declines to issue a certificate of | appealability. A state prisoner seeking a writ of
habeas corpus has no absolute—entitlement to appeal a court's denial of his petition,
and an appeal is only allowed in certain circu@stmces. Miller-El v. Cockrell, 537

U.S. 322, 335-336 (2003). Section 2253 controls the determination whether to issue

a certificate of appealability and provides as follows:
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28 U.S.C. § 2253.

of appealability when a petitioner makes a suBstantial showing of the denial of a
constitutional right. 28 U.S.C. § 2253(c)(2). To make a substantial showing, the
petitioner must establish that “reasonable jurists could debate Whether (or, for that
matter, agree that) the petition should have been resolved in a different manner or

that the issues presented were ‘adequate to deserve encouragement to proceed

Case 4:15-cv-00193-JR Document 13 Filed 02/13/17 Page 7 of 8

(a) In a habeas corpus proceeding or a proceeding under section 2255
before a district judge, the final order shall be subject to review, on
appeal, by the court of appeals for the circuit in which the proceeding is
held.

(b) There shall be no right of appeal from a final order in a proceeding
to test the validity of a warrant to remove to another district or place for
commitment or trial a person charged with a criminal offense against
the United States, or to test the vahdlty of such person's detention
pending removal proceedings.

(¢) (1) Unless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken to the court of appeals from-

e - — ———(A) -the-final-order -in~-a-habeas~eorpué-- proceeding-in-which-the-~- - -~ ——[~~ -~ -~

detention complained of arises out of process issued by a State
court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1)
only if the applicant has made a substantial showing of the denial of a
constitutional right.

(3) The certificate of appealability under paragréph (1) shall
indicate which specific issue or issues satisfy the showing required by

paragraph (2).

If a court denies a petitioner’s petition, the court may only issue a certificate

,¥f~
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further.”” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting Barefbot v. Estelle,
463 U.S. 880, 893 (1983)).

The Court finds that Moran has not made the required substantial showing of
the denial of a constitutional right to justify the issuance of a certificate of
appealability. - Reasonable jurists would not debate that Moran’s claims were
untimely. The claims are therefore not deserving of further review. Thus, the Court

declines to issue a certificate of appealability.
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IV.  Order _ _
For the foregbing reas‘ons-, it is ORDERED that:
1. Moran’s Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus by a
Person in State Custody (Non-Death Penaﬂty) (Doc. 1) is DENIED with prejudice;
2. The» Court DECLINES to issue a certificate of appealability; |
3. The Clerk of the Court is DIRECTED to enter judgment and close the file.

Dated this 10th day of February, 2017. :

Hongdrable Jacqueline MRatean
ited States Magistrate Judge
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FOR THE NINTH CIRCUIT APR § 2021

~ JESUS MANUEL MORAN,

Plaintiff-Appellant,

V.

THOMAS E. HIGGINS, Attorney,

Defendant-Appellee.

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 19-17503

D.C. No. 4:17-cv-00613-JGZ
District of Arizona,
Tucson °

ORDER

Before: WALLACE, CLIFTON, and BRESS, Circuit Judges.

The panel has voted to dény the petition for panel rehearing.

The full court has been advised of the petition for rehearing en banc and no

judge has requested a vote on whether to rehear the matter en banc. See Fed. R.

| App. P. 35.

Moran’s petition for panel rehearing and petition for rehearing en banc

(Docket Entry No. 18) are denied.

No further filings wili be entertained in this closed case.
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UNITED STATES COURT OF APPEALS DEC 92020
MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

JESUS MANUEL MORAN, | | No. 19-17503
Plaintiff-Appellant, | D.C. No. 4:17-¢v-00613-JGZ
V. :

| MEMORANDUM®
THOMAS E. HIGGINS, Attorney, |
N Defendant-Appellee.

Appeal from the United States District Court
for the District of Arizona
Jennifer G. Zipps, District Judge, Presiding
Submitted December 2, 2020**
Before: WALLACE, CLIFTON, and BRESS, Circuit Judges.
Jesus Manuel Moran appeals pro se from the district court’s summary
judgment in his diversity action alleging state law claims against his former

attorney. We have jurisdiction under 28 U.S.C. § 1291. We review de novo the

district court’s decision on cross-motions for summary judgment. JL Beverage

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

- kKR

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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Co., LLC v. Jim Beam Brands Co., 828 F.3d 1098, 1‘1 04 (9th Cir. 2016). We
affirm. |

“The district court properly granted summary judgment for defendant because
Moran failed to raise a genuine dispute of materiai fact as to whether defendant’s
conduct was the proximate cause of any injury. See Glaze v. Larsen, 83 P.3d 26, -
29 (Ariz. 2004) (en banc) (elements of a legal malpréctice claim); KB Home
Tucson, Inc. v. Charter Oak Fire Ins. Co., 340 P.3d 405, 412 (Ariz. Ct. App. 2014)
(elemehts of a fraud claim)§ Trustmark Ins. Co. v. Bank One, Ariz., NA, 48 P.3d
485, 491 (Ariz. Ct. App. 2002) (elements of an unjust enrichment claim); Baines v.
Superior C‘ourt, 688 P.2d 1037, 1041 (Ariz. Ct. App. 1984) (elements of a claim
under Arizona’s racketeering statute); see also Ariz. Rev. Stat. § 1‘3-23 14.04(A)
(permittiﬁg pr'ivate cause 6f action for racketeering claim). |

The district court did not abuse its diséretion by refusing to deny defendant’s
cross motion for summary judgment on the basis of defendant’s failure to adhere to
the local rules. See Bias v. Moynihan, 508 F.3d 1212, 1223 (9th Cir. 2007)
(standard of review for district court’s compliance with its local rules).

We do not consider matters not specifically and distinctly raised and argued
in the opening brief, or arguments and allégations raised for the first time on
appeal. }See Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

AFFIRMED.

2 19-17503
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Case: 4:17-cv-00613-JGZ  Document 77  Filed 12/03/19  Page 1 of 2 D

MGD

IN THE UNITED STATES DISTRICT COURT
A FOR THE DISTRICT OF ARIZONA

Jesus Manuel Moran, f - No. CV 17-00613-TUC-JGZ
' Plaintiff,
v. | - | ORDER

Thomas E. Higgins,'
Defendant.

Plaintiff Jesus Manuel Méran, who is currently confined in the Arizona State Prison

Complex-Florence, brought this diversity action against his former attorney, Thomas

Higgins, asserting state law claims of legal malpractice, | racketeering, and unjust

enrichment arising out of Higgins’ representation of Plaintiff in his post-conviction

proceedings and petition for writ of habeas corpus. (Doc. 1.) On November 8, é019, the

Court. denied Plaintiff’s Motion for Summary Judgment, granted Defendant’s Cross-

‘Motion for Summary Judgment, and terminated this action with prejudice. (Doc. 72.) The

Clerk of the Court entered Judgment that same day. (Doc. 73.) ,

On November 18, 2019, Plaintiff filed a “Motion Pursuant to Rule 59(B).” (Doc.v
75.) In his Motion, Plaintiff argues that Defendant’s summary judgment briefing violated
every provision of Rule 56(c) and Local Rule of Civil Procedure 56.1(a)(6) and that the

Court rewarded Defendant for violating the rules. (Id. at 1.) Plaintiff further asserts that

“he submitted objections to Defendant’s evidence and that the Court overlooked the

—S53T
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“presumed damages doctrine” in Memphis Community School District v, Stachura, 477
U.S. 299, 310-311 (1986). (Id. at 2-3.) ,
Because Plaintiff is seeking reconsideration of an appealable interlocutory Order,
the Court will construe Plaintiff’s Motion as brought pursuant to Rule 59(e) of the Federal
Rules' of Civil Procedure. See Balla v. Idaho State Bd. of Corrs., 869 F.2d 461, 466-67
(9th Cirﬂ. 1989) (Rule 59(e) applies to appealable interlocutory orders). “A Rule 59(e)
motion should not be granted ‘unless the district couﬁ is presented with newly discovered
evidence, committed clear error, or if there is an intervening change in thé contfolling
law.”” McQuillion v. Duncan, 342 F.3d 1012, 1014 (9th Cir. 2003) (quoting McDowell v.
Calderon, 197 F.3d 1253, 1255 (9th Cir. 1999) (en banc)). Such motions are disfavored
and aré not the place for parties to make new argum_ehts not raised in their original briefs.
See LRCiv 7.2(g); Defenders of Wildlife v. Browner, 909 F.'.Supp. 1342, 1351 (D. Ariz.
1995). Nor should such motions ask the Court to “rethink what the court has already
thought through-ﬁghtly or wrongly.” See United States v. Rezzonico, 32 F. Supp. 2d 1112,
1116 (D. Ariz. 1998) (quoting Above the Belt, Inc. v. Mel Bohannon Roofing, Inc., 99
F.R.D. 99, 101 (E.D. Va. 1983)). | |

Plaintiff has not identified a proper basis for the Court to grant relief or to modify

1ts prior Order. Plaintiff’s. disagreement with the Court’s analysis is not a basis for the

Court to reconsider its previous Order, and nothing in Plaintiff’s Motion persuades the
Cburt that it erred in its ruling on the Cross-Motions for Summary Judgment.

IT IS ORDERED that Plaintiff’s “Motion Pursuant té Rule 59(B)” (Doc. 75) is |
denied. | |

Dated this 2nd day of December, 2019.

/ Honorable J emﬁfeﬂ Zg bps

United States District Judge

“2-
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— $Y—
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IN THE UNITED STATES DISTRICT COURT
- FOR THE DISTRICT OF ARIZONA

Jesus Manuel Moran, | NO. CV-17-00613-TUC-J GZ
Plaintiff, ‘
i JUDGMENT IN A CIVIL CASE
v. .
Thomas E Higgins,
Defendant.

Decision by Court. This acﬁon came for consideration before the Coﬁrt.' The
issues have been considered and a decision has been rendered. | _ o

IT IS ORDERED AND ADJUDGED that, pursuant to the .Court’s Order filed
November 8, 2019, which granted Defendant’s Cross Motion for Summary Judgment,
Judgment is entered in favor of defendant and agamst plaintiff. Plaintiff to take nothmg,

and the complaint and action are dismissed with prejudice.

Brian D. Karth
Dastrict Court Executlve/Clerk of Court

November 8, 2019

s/ BRuiz .
By Deputy Clerk

BX.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

* Jesus Manuel Moran, | No. CV 17-00613-TUC-IGZ

v Plaintiff, ,

v. ORDER
Thomas E. Higgins,

~ Defendant.

Plaiptiff J esus Manuel Moran, who is currently confined in the Arizona State Prison
Complex-Florence, brought this diversity action against his former attorney, Thomas
Higgins, asserting ‘state law claims of legal mal_practic.e, RICO, and unjust'enrichment
arising out of Higgins’ representation _of Moran in his poét-cohvictidn.pfoceédings and
petition for writ of habeas corpus. (Doc. 1.) Pending before the Court aré Plaintiff’s |
Motion for Partjal Summary Judgmeni on Document 26 (Doc. 46), Defendaht’s Cross-
Motion for Summary Judgment (Doé. 53),! and Defendant’s Second Motion to Dismiss

(Doc. 65). Also pending are the following motions filed by Plaintiff: Request for a

Protective Order (Doc. 55); Motion for a Subpoena Duces Tecum (Doc. 61); Motion to

Strike Doc. 56 and 57 (Doc. 63); Motion to Modify Doc. 40-1 (Doc. 64); Motion to Extend
Time to Comply with Doc. 66 (Doc. 68); and Motion to Refer to U.S. Attorney for Criminal
Prosecution and Other Relief (Doc. 71).

! The Court provided notice to Plaintiff pursuant to Rand v. Rowland-, 154 F.3d 952,
962 (9th Cir. 1998) (en banc), regarding the requirements of a response. (Doc. 54.)

EX.
— 56—
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The Court will deny Plaintiff’s Motions and Defendant’s Second Motion to Dismiss,
grant Defendant’s Cross-Motion for Summary Judgment, and terminate this action.
L Background N

In Count One of his Complaint (legal malpractice), Plaintiff alleges that Defendant
failed to seek timely review in Plaintiff’s state-court petition for post-conviction relief
(PCR); failed to file for an extension of time to file a petition for review; affirmatively
misrepresented to the Magistrate Judge in his federal habeas action that he had sought
review in the state court; concealed from Plaintiff for more than a year that the PCR had
been dismissed as untimely rather than denied on the merits; and Defendant collected
payment from Plaintiff for his post-conviction representation. (Doc. 1-at 1-2.) In Count |
Two (fraud upon the court/RICO), Plaintiff alleges that Defendant engaged in fraud and
racketeering in violation of Arizona Revised Statutes § 13-2301(d)(4). (Id. at' 2-3.) In.
Count Three (fraud/unjust enrichment), Plaintiff ~alleges that Defendant’s

misrepresentation was the basis for Plaintiff’s payments to Defendant, and that Defendant

was unjustly enriched thereby. (Id. at4.) Plaintiff seeks $250,000 in damages and an order

barring Defendant from practicing in this Court. (/d.)
II.  Summary Judgment Standard
A court must grant summary judgment “if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The
movant bears the initial responsibility of presenting the basis for its motion and identifying
those portions of the record, together with affidavits, if any, that it believes demonstrate
the absence of a genuine issue of material fact. Celotex, 477 U.S. at 323.

~ If the movant fails to carry its initial burden of -productioﬁ, the nonmovant need not
produce anything. Nissan Fire &._Marine Ins. Co., Ltd. v. Fritz Co., Inc., 210 F.3d 1099,
1102-03 (9th Cir. 2000). But if the movant meets its initial res'ponsibility, the burden shifts
to the nonmovant to demonstrate the existence ef a factual dispute and that the fact in

contention is material, i.e., a fact that might affect the outcome of the suit under the
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governing law, and that the dispute is genuine, i.e., the evidence is such that a reasonable
jury could return a verdict for the nonmovant. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 250 (1986); see Triton Energy Corp. v. Square D. Co., 68 F.3d 1216, 1221 (9th
Cir. 1995). The nonmovant need not establish a material issue of fact conclusively in its
favor, First Nat’l Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 288-89 (1968); however,
it must “come forward with specific facts showing that there is a genuine issue for trial.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (internal
citation omitted); see Fed. R. Civ. P. 56(c)(1). -

At summary judgment, the judge’s function is not to weigh the evidence and

determine the truth but to determine whether there is a genuine issue for trial. Anderson,

- 477U0.8. at 249. In its analysis, the court must believe the nonmovant’s evidence and draw

~ all inferences in the nonmovant’s favor. Id. at 255. The court need consider only the cited

materials, but it may consider any other materials in the record. Fed. R. C,iv.lP. 56(c)(3).
III. Facts

Plaintiff contends that following his conviction in Arizona state court, Defendant
“failed to comply with the order by the [Arizona] Court of Appeals thatihe seek permission
of the trial court to file a delayed petition for review” and that the Arizona appellate court
dismissed the petition for review “because [Defendant] did not ,comply with its order and _
seek permission flrom] the trial court to file a delayed petition.” (Doc. 26-1 at 2 (PL’s
Statement of Facts) {f 1-2.) Defendant disputes that he failed to comply with an order
from the appellate court and asserts that the appellate court granted leave to seek an
extension of time but did not order him to seek an extension. (Doc. 53 at 8.) The actual

order from the Arizona Court of Appeals, dated Apn'I 15, 2014, states:

Pursuant to Motion for Leave to File Petition for Review of
Court’s Denial of Rule 32 Petition [sic] Day Late, and this
court not having jurisdiction,

ORDERED: Motion for Leave to File Petition for Review is
denied, with leave to file in the trial court.
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It appearing to the Court that the petition for review was not
timely filed within the thirty (30) day time limit in accordance -
with Ariz. R. Crim. P. 32.9,

FURTHER ORDERED: The above-entitled petition for
review is DISMISSED.

(Doc. 26-1 at 6.)
On May 19, 2014, the Arizona Court of Appeals issued its Mandate stating:

This cause was brought’before Division Two of the Arizona
Court of Appeals in the manner prescribed by law. This Court
rendered its Order and it was filed on April 15, 2014.

No Motion for Reconsideration or Petition for Review was
filed and the time for filing such has expired.

(Id.at9.) . .

On May 8, 2015, Plaintiff, through counsel (Defendant Higgins), filed in federal
court a Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254. (Id. at 51-59.)
The Petition represented that Plaintiff did file a Rule 32 Petition for Post-Conviction Relief
on or about March 27; 2012, and that relief was denied. (/d. at 53.) The Petition further
stated that Plaintiff appealed the action taken on his PCR to the Arizona Court of Appeals
and the Arizona Supreme Court. (Id. at 54.)  According to Plaintiff, Defendant

“intentionally misrepresented to this court that he had exhausted the administrative

remedies by presenting the claims to the Arizona Appealleourt and that the habeasr was
timely filed, based upon which false representations the court issued an order to show
cause.” (Id. at .2—3 1 4.) Defendant responds that he “never lied to tﬁe [district court] and
claimed that he sought an extension on the P[C]R.” (Doc. 53 at 8.)

Plaintiff contends that Defendant “failed to provide Plaintiff with honest services
and obtained money from Plaintiff by material false pretenses that the Arizona Appeals |
Court denied the petition on the merits and habeas was timely.” (Doc. 26-1 at 3-4 q11.)
Defendant disputes that he ever “affirmatively misrepresent[ed] facts to the Plaintiff, in
order to unjustly enrich himself.” - (Doc. 53 at 8.) Plaintiff filed a complaint agaiﬁst

Defendant with the State Bar of Arizona in File No. 17-2712; the Bar notified Plaintiff oh
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May 29, 2018 that it had reached a consent agreement with Defendant under which
Defendant would be sanctioned with a “reprimand with Probation requiring Mr. Higgins

to refund $4000.00 and complete three hours of continuing legal education.” (Doc. 26-1

-at49.)

In support of his Response/Cross-Motion, Defendant- submits affidavits from
himself and his paralegal, Kalina Martinez, averring that after fhe ruling by the State Bar,
Defendant paid Plaintiff $4,000 in restitutiqn,' which was mailed by certified check to
Plaintiff’s wife on September 14, 2018. (Doc. 56 3, Doc. 57§ 2.)?

IV. Discussion |

Plaintiff asserts three claims in this action: legal malpractice (Count One),
fraud/RICO (Count Two), and unjust enrichment (Count Three). Each claim requires proof
of harm or damages. |

In a legal malpractice action, the plaintiff “must préve the existence of a duty, breach
of duty, that the defendant’s negligence was the actual and proximate cause of injury, and
the ‘nature and extent’ of démages.” Glaze v. Larsen, 83 P.3d 26, 29 (Ariz. 2004) (the
plaintiff in a legal malpractice action has the burden of demonstrating by a preponderance
of the evidence that “but for the attorney’s negligence, he would have been successful in
the prosecution or defense of the original suif”). :

To recover under Aﬁzona’s rackéteering statute (Ariz. Rev. Stat. § 13-2301 et seq.),
“the plaintiff must show that he suffered damage or injury as the result of racketeering and
that the act which caused the injury was performed for financial gain, was one of the illegal
acts enumerated in the statute and was chargeable and punishable in accordance with the

requirements of the statute.”® Holeman v. Neils, 803 F. Supp. 237, 245 (D. Ariz. 1992)

? Plaintiff moves to strike Docs. 56 and 57, arguing that these are “random filings”
that violate the summary judgment rules. (Doc. 63.) It is apparent to the Court that the
affidavits are part of Detendant’s summary judgment briefing, and the Court will therefore
deny Plaintiff’s Motion to Strike.

, 3 AR.S. § 13-2314(A) provides that,“[zcll] gerson who sustains injury to his person,
business or property bg racketeering as defined by § 13-2301, subsection D, paragraph 4
or by a violation of § 13-2312 may file an action in superior court for the recovery of treble
damages and the costs of the suit, including reasonable attorney’s fees....” AR.S. § 13—

-5-
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(citing Ariz. Rev. Stat. § 13-2314(A) and State ex rel. Corbin v. Pickrell, 667 P.2d 1304,
1311-12 (Ariz. 1983)).

To recover under a theory of unjust enrichment, the plaintiff must establish: (1) an
enrichment; (2) an impoverishment; (3) a connection between the enrichment and the
impoverishment; (4) the absence of justiﬁcationv for the enrichment and the
impoverishment; and (5) the absence of a legal remedy. City of Sierra Vista v. Cochise
Enters., Inc., 697 P.2d 1125, 1131 (Ariz. Ct. App. 1984).

In his Response and Cross-Motion, Defendant asserts that Plaintiff cannot meet his
burden of proving harm. (Doc. 53 at 11-12.) This is a position Defendant has asserted
frOm the beginning of this action. Plaintiff fails to provide evidence, in either his Motion
or his Reply/Response, that would satisfy the. harm element. Instead, Plaintiff emphasizes
that his facts “clearly set forth the deficient performance” of Higgins, that the Court of
Appeals did not consider his claims, that his “habeas was dismissed due to Higgins’
failure,” and he has “set[] forth facts constituting fraud and unjuSt enrichmént.” (Doc. 60
at 3-4.) While it is undisputed that Defendant failed to timely file a petition for review in

state court, this only proves-one of the necessary elements of Plaintiff’s legal malpractice

~ claim—duty and breach of that duty.* It does not prove that Defendant’s negligence was

the actual and proximate cause of injury or the nature and extent of damages. Glaze, 83
P.3d at 29. Nor has Plaintiff submitted evidence of any damages he incurred under -
Arizona’s racketeering statute or that he has suffered an impoverishment to sﬁpport his
claim for unjust enrichment. Indeed, Plaintiff does not dispute that Defendant repaid him
$4,000, and Plaintiff has not presented evidence that he paid Defendant anything more than
that. Thus, Plaintiff has failed to meet his initial burden, and the Court will deny Plaintiff’s

2301(D)(4)(b) defines “racketeering,” in pertinent part, as any act or preparatory act
committed for financial gain, chargeable or indictable under the law where the act occurred
and punishable by more than a year’s imprisonment.

-4 Plaintiff’s federal habeas action was reopened on June 26, 2018, with the
Magistrate Judge finding that Plaintiff was entitled to equitable tolling. (See Doc. 40 in
Moran v. Ryan, CV 15-00193-TUC-JR.) Plaintiff has now filed an Amended Petition for
Writ of Habeas Corpus, Respondents have filed their Response, and Plaintiff’s Reply is
due by December 31, 2019. (Docs. 51, 53, 63 in Moran v. Ryan, CV 15-00193-TU€- R.)

-6-
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Motion for Summary Judgment and will grant Defendant’s Cross-Motion for Summary
Judgment.‘
V. Rémaining Motions |

Because the Court will grant summary judgment to Defendant, the Court will deny
as moot Defendant’s Second Motion to Dismiss (Doc. 65). The Court will also deny as
moot Plaintiff’s Motion (Doc. 55), docketed as a Motion (Request) for Protectivé Order,
in which Plaintiff asks that certain Admissions be deemed admitted and Defendant “be
referred to the state bar for lying.” The Court will dény Plaintiff’s Motion for a Subpoena
Duces Tecum (Doc. 61) and Motion to Modify Doc. 40-1 (Doc. 64) because the discovery

 Plaintiff seeks from the Arizona State Bar is not relevant to establishing Plaintiff’s damages

or harim. As noted, the Court will deny Plaintiff’s Motion to Strike Doc. 56 and 57 (Doc.
63). The Court will deny as moot Plaintiff’s Moﬁon to Extend Time to Comply with Doc.
66 (Doc. 68) bécause Plaintiff has now filed his response to Defgndant’s Motion to
Dismiss. Finally, the Court declines to refer this matter to the United States Attorney for

prosecution and will therefore deny Plaintiff’s Motion to Refer to U.S. Attorney for

- Criminal Prosecution and Other Relief (Doc. 71).

IT IS ORDERED: _
(1)  Defendant’s Cross-Motion for Summary Judgment (Doc. 53) is grénted.
- (2)  The following motions are denied:
(a) Plvaintiff’ s Motion foir_ Partial Summary Judgment on Document 26
(Doc. 46); 7 |
(b)  Plaintiff’s Motion for a Subpoena Duces Tecum (Doc. 61);
(d) Plaintiff’s Motion to Strike Doc. 56 and 57 (Doc. 63);
(d)  Plaintiff’s Motion to Modify Doc. 40-1 (Doc. 64); and
(e)  Plaintiff’s Motion to Refer to U.S. Attomey for Criminal Prosecution
and Other Relief (Doc. 71);
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(3)  The following motions are denied ae moot:
(a) Plaintiff>s Motion, docketed as a Motion (Request) for a Protective
Order (Doc. 55);
(b) Defendant’s Second Motion to DlSInlSS (Doc. 65); and » _
(©) Plaintiff’s Motion to Extend Time to Comply with Doc. 66 (Doc. 68).
(4  This actlon is terminated with prejudice. The Clerk of Court must enter
Judgment accordingly. '

Dated this 7th day of November, 2019;

~

/ choragle Jennifer G’

United States District V.‘Iudge
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FILED BY CLERK |-
- MAY 19 2014 | -
COURT OF APPEALS

STATE OF ARIZONA COURT OF APPEALS
DIVISION TWO - : DIVISION TWO

MANDATE

2 CA-CR 2014-0116-PR
Department A

Pima County . R
Cause No. CR20040588

RE: STATE OF ARIZONA V. JESUS MANUEL MORAN

To: The Superior Court of Pima County and the Hon. K.C. Stanford,‘ Commissioner,
in relation to Cause No. CR20040588.

This cause was brought before Division Two of the Arizona Court of Appeals
in the manner prescribed by law. This Court rendered its Order and it was filed
on April 15, 2014.

No Motion for Reconsideration or Petition for Review was filed and the time
for filing such has expired. :

now, THEREFORE, YOU ARE COMMANDED to conduct such proceedings as required
to comply with the accompanying Order of this Court.

I, Jeffrey P. Handler, Clerk of the Court of Appeals, Division Two, hereby
certify the accompanying Order (see link below) to be a full and accurate copy
of the decision filed in this cause on April 15, 2014.

To view the decision, please click on the ‘following link:
http://www.appeals2.az .gm_r__/APLZDocsl/COA/ 508/2847809.rtf

DATED: May 19, 2014

J_EFFREY P. HANDLER ‘
Clerk of the Court



http://www.appeals2.az.gov/APL2Docsl/COA/508/2847809.rtf

FILED BY CLERK

APR 15 2014
COURT OF APPEALS
STATE OF ARIZONA COURT OF APPEALS
DIVISION TWO DIVISION TWO

ORDER

2 CA-CR 2014-0116-PR
Department A
Pima County
Cause No. CR20040588

RE: STATE OF ARIZONA v. JESUS MANUEL MORAN

Puréuant to Motion for Leave to File Petition for Review of Court’s Denial
of Rule 32 Petition[sic] Day Late, and this court not having jurisdiction,

ORDERED: Motion for Leave to File Petition for Review is denied, with leave
to file in the trial court. :

It appearing to the Court that the petition for review was not timely filed
within the thirty (30) day time limit in accordance with Ariz. R. Crim. P. 32.9,

FURTHER ORDERED: The above-entitled petition for review is DISMISSED.
Judges- Miller and Howard concurring.

DATED: April 15, 2014

Garye L. Vasquez
Presiding Judge

bS5 —
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May 29, 2018

Jesus Manuel Moran #107586
ASPC-Florence East Unit
P.0. Box 5000

- Florence, AZ 85132

‘Re: File No:, 17-2712
' _ Respondent:  Thomas E. Higgins Jr.

Dear Mr. Moran:

I-am pleased to inform you that the State Bar of Arizona and Mr. Higgins have reached a
consent agreement regarding the above referenced case. This means. that there will not be

~ . an-evidentiary hearing.

Under thé terms of the agreement, Mr. Higgins will be sanctioned as follows: Reprimand
with Probation requiring Mr. Higgins to refund $4000.00 and complete three hours of
continuing legal education. The agreement remains confidential until filed with the Presiding
Disciplinary Judge, which the parties expect to do within the next few weeks. :

As a Complainant, you may submit a written objection to my attention within five (5)
business days from the date of this letter. Any written objection will be forwarded to the
Presiding Disciplinary Judge and to Mr. Higgins.. - 1

The Presiding: Disciplinary Judge must approve an agreement and sanction before it can
take effect and may hold a brief hearing on the consent agreement. If such a hearing is
-scheduled you will be notified by separate letter. You will not be required to attend, but
have the right to do so if you wish. In addition, if the Presiding Disciplinary Judge approves
the agreement, the Judge’s order will be the final disposition of the case, and you will
receive notification of the final disposition. ' : ‘

: If you have any questions feel free to contact me.

Sincerely,

.. CDH/nr
&X
—~ 6% —
174845 . - ' _Page1of1

Suite 100 - Phonix AZ 85016-6266



YA\ STATE BAR ‘ ,
O OFARIZONA Assistant’s Line: (602)340-7272

May 7, 2018

Jesus Manuel Moran #107586
ASPC-Florence / East Unit
P.O. Box 5000

Florence, AZ 85132

Re: File No: 17-2712
Respondent:  Thomas E. Higgins Jr.

Dear Mr. Moran:'

The Attorney Discipline Probable Cause Committee of the Supreme Court of Arizona has
entered, in the above-referenced matter, a Probable Cause Order.

The Committee determined that probable cause exists for the filing of a formal complaint
against Mr. Higgins. You will be kept informed of the case as it progresses. Please keep us
updated as to your contact information if any changes occur.

Thank you for your continued interest in promoting the professional responsibility of the
Arizona Bar. ' :

Sincerely,

Craig D. Henl
Senior Bar Counse

CDH/nr
éx.
— é ¢ —

17-4845 . Page 1 of 1

4201 N. 24th Street  » Suite 100 - Phoenix, AZ 85016-6266

PH: 602.252.4804 » FAX:602.271.4930  weBSITE: Www.azbar.org


http://www.azbar.org

PASTALE BAR
= OFARIZONA

Assistant’s Line: (602) 340-7272

March 14, 2018

Jesus Manuel Moran #107586
ASPC-Florence / East Unit B-4-5
P.O. Box 629

Florence, AZ 85132

Re: File No: 17-2712
Respondent: Thomas E. Higgins, Jr.

Dear Mr. Moran:

We have completed our investigation into the matter listed above. After our investigation,
we have decided to recommend to the Attorney Discipline Probable Cause Committee (the
Committee) the following disposition of the matter: Order of Probable Cause.

. Please know. that we conducted a thorough investigation in this matter which included:. Bar
Counsel reviewed the State Bar file including, but not limited to, the Complainant, the
Respondent and attached documents as well as pleadings, minute entries, rulings and
documents in the Pima County Superior Court case of State v. Moran, CR20040588, the
related Court of Appeals, Division Two case of State v. Moran, 2 CA-CR 2014-0116-PR and
the related U.S. District Court case of Moran v. Charles L. Ryan, et.al., CV 15-0193-TUC-JR.

If you wish to object to the State Bar’s recommendation, you may submit a written
statement not to exceed five pages as the Committee may not consider any submission
longer than five pages in length. Your objection statement must be addressed to the
Members of the Attorney Discipline Probable Cause Committee and can be prepared in letter
format. The statement must be mailed or delivered to my attention and received at the
State Bar by March 28, 2018 at 3:00 p.m. Your objection will be provided to the
Committee with other information related to the Bar’s investigation into this matter.

No extension of the time period for submitting your written statement can be made unless
substantial good cause is shown in writing to me. Thank you for your cooperation.

Sincerely,

CDH/nr

4201 N, 24th Street » Suite 100+ Phoenix, AZ 85016-6266
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(Failure to notify the Court of your change of address may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT
' FOR THE DISTRICT OF ARIZONA

Aeais MANUel MRAN y )
(Full Name of Petitioner) )
Petitioner, )
)
Vs, ) CASE NO. _
' ) (To be supplied by the Clerk)
CHARLES V. RYAN . ) .
(Name of the Director of the Department of )
Corrections, Jailor or authorized person having. )
custody of Petitioner) ) PETITION UNDER 28 U.S.C. § 2254
) FOR A WRIT OF HABEAS CORPUS
Respondent, ) BY A PERSON IN STATE CUSTODY
' ' and ) (NON-DEATH PENALTY)
The Attorney General of the State of _.A g‘, 2600 s ) .
‘ =)
Additional Respondent. )
)
PETITION

1. (a) Name and location of court that entered the judgment of conviction you are challenging:
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Ticasn kg;zma gswv\zn

(b) Criminal docket or case number: LR 2064 ~358 %

Aarch. 26, 2010
2. Date of judgment of conviction: /"nm;osoi 2\, 20\6

3. In this case, were you convicted on more than one count or crime? Yes™ No (O
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4. Identify all counts and crimes for which you were convicted and sentenced in this case:
slz
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5. Length of sentence for each count or crime for which you were convicted in this case:
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6. (a) What was your plea?
Not guilty ol ’
Guilty O
Nolo contendere (no contest) O

(b) If you entered a guilty plea to one count or charge, and a not guilty plea to another count or charge,
give details: _Does nof. _apoly

(c) If yoﬁ went to trial, what kind of trial did you have? (Check one) Jury E/ Judge only (I
7. Did you testify at the trial? Yes O " No EZ(

8. D1d you file a direct appeal to the Arizona Court of Appeals from the _)udgment of conviction?
Yes® NoO :

Ifyes, answer the following: v
/ soricE Aprcl X, Re1P

(a) Date you filed: Aﬁm_ﬂfim%ﬁnw Naasate 2\, 241

(b) Docket or case number: 2 A ~-f£R 2616 ~5\2)

(¢) Result: (&ﬂMm;mgg a0d _Soakpacec P&}‘S_Mzﬁ\

(d) Date of result: "’\e; 2\, 260
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Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.




9. Did you appeal to the Arizona Supreme Court? Yes (- No@/ , )

If yes, answer the following:

(a) Date you filed:

(b) Docket or case number:

(c) Result: _

(d) Date of result:

(e) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.
10. Did you file a petition for certiorari in the United States Supreme Court? Yes[d  No V
If yes, answer the foIlowing:

(a) Date you filed:

(b) Docket or case number:

(c) Result:

(d) Date of result:

(e) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

11. Other than the direct appeals listed above, have you filed any other petitions, applications or motions
concerning this judgment of conviction in any state court? Yes No O

If yes, answer the following:



(a) First Petition.

Jorice 0F wte 32 march. 27, 2902

(1) Date you filed: Qe\‘lm\gn(‘ 22 ;9013

(2) Name of court:

(3) Nature of the proceeding (Rule 32, special action or habeas corpus): | Bule z2-

(4) Docket or case number: _{ pcp Nn. LR 2004 = p544

(3) Result: __Dg NTed

(6) Date of result: _QLA AN 2,20 e

(7) Grounds raised: T " roppallats L aug =
A N 1 \ 020 Azlag -

‘( .’/ 1va AN \’— N\l ew 8.5 .V 0 ) z. - e CQ -
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Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

(b) Second Petition.

(1) Date you filed:

(2) Name of court:

(3)- Nature of the proceeding (RLlle 32, special.action or habeas corpus):

) Docket or case number:

(5) Result:

(6) Date of result:

(7) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

~



(¢) Third Petition.

(1) Date you filed:

(2) Name of court:

(3) Nature of the proceeding (Rule 32, special action or habeas corpus):

(4) Docket or case number:

(5) Result:

(6) Date of result:

(7) Grounds raised:

Attach, if available, a copy of any brief filed on your behalf and a copy of the decision by the court.

(d) Did you appeal the action taken on your petition, application, or motion to the:

Arizona Court of Appeals: ed ‘Arizona Supreme Court: 5
M lassev Faled mr lacs es )
- B SS1087 - review
(1) First petition:  Yes % No é{,f*‘s;,ieﬁr,ﬁt/rmﬁr’; Yes IE/ No @ﬂzﬁfﬁ 7;”‘(71104 waf
, For defated Pling g : Hof Proges
(2) Second petition: Yes [J No U Yes O No O
(3) Third petition ~ Yes O No O Yes O  NoO

(e) If you did not appeal to the Arizona Court of Appéals, explain why you did not:

12. For this petition, state every ground on which you claim that you are being held in violation of the
Constitution, laws, or treaties of-the United States. Attach additional pages if you have more than four
grounds. State the facts supporting each ground.

CAUTION: To proceed in the federal court. you must ordinarily first exhaust (use up).your available state-
court remedies on each ground on which you request action by the federal court. Also. if vou fail to set
forth all the grounds in this petition, vou may be barred from presenting additional srounds at a later date.
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(b) Did you present the issue raised in Ground One to the Arizona Court of Appeals? Yes®™  No [m)

(o) If yeé, did you present the issue in a:

. Direct appeal

~ First petition O
Second petition O
Third petition a

(d) If you did not present the issue in Ground One to the Arizona Court of Appeals, explain why:

(e) Did you present the issue raised in Ground One to the Arizona Supreme Court? Yes O No &
6
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(a) Supporting FACTS (Do not argue or cite law Just state the spec1ﬁc facts that support your claim.):
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(b) Did you present the issue raised in Ground Two to the Arizona Coutt of Appeals? Yes @/ No O

(c) If yes, did you present the issue in a:

Direct appeal 4

First petition (I .-
Second petition O

Third petition g

(d) If you did not present the issue in Ground Two to the Arizona Court of Appeals, explain why:

(e) Did you present the issue raised in Ground Two to the Arizona Supreme Court? Yes O No B/
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(a) Supporting FACTS (Do not argue or cite law. Just state the specific facts that support your claim.):
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(b).Did you present the issue raised in Ground Three to the Arizona Court of Appeals? Yes LV_( No [J

(c) If yes, did you present the issue in a:

Directappeal = O
First petition 19/
Second petition . U
Third petition g

(d) If you did not present the issue in Ground Three to the Arizona Court of Appeals, explain why: ___

(e) Did you present the issue raised in Ground Three to the Arizona Supreme Court? Yes O No fg
'8
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(b) Did you present the issue raised in Ground Four to the Arizona Court of Appeals? Yes E( No O

(c) If yes, did you present the issue in a:
Direct appeal O
First petition &
Second petition - O
Third petition O

(d) If you did not present the issue in Ground Four to the Arizona Court of Appeals, explain why:

g

P

/—__—_—--

(e) Did you present the issue raised in Ground Four to the Arizona Supreme Court? Yes [J No {
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Please answer these additional questions about this petition:

13. Have you previously filed any type of petition, application or motion in a federal court regarding the
conviction that you challenge in this petition? -  Yes [J No

 Ifyes, give the date of filing, the name and location of the court, the docket or case number, the type of
proceeding, the issues raised, the date of the court’s decision, and the result for each petition, application, or
motion filed. Attach a copy of any court opinion or order, if available:

14. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or
federal, as to the judgment you are challenging? Yes O No

If yes, give the date of filing, the name and location of the court, the docket or case number, the type of
proceeding, and the issues raised:

15. Do you have any future sentence to serye after you complete the sentence imposed by the Judgmem you
are challenging?-  Yes [J No M

If yes, answer the following;:

(a) Name and location of the court that imposed the sentence to be served in the future:

~- (b) Date that the other sentence was imposed:

(c) Length of the other sentence:

(d) Have you filed, or do you plan to file, any petition challehging the judgment or sentence to be served
in the future?  Yes ™ No [1 _
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16. TIMELINESS OF PETITION: If your judgment of conviction became final more than one year égo,_ you must
explain why the one-year statute of limitations in 28 U.S.C. § 2244(d) does not bar your petition.*

*Section 2244(d) provides in part that: ~
(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The limitation period shall run from the latest of-
(A) the date on which the judgment became final by the conclusion of direct rev1ew or the
expiration of the time for seeking such review;
(B) the date on which the impediment to filing an apphcatlon created by State actlon in violation
of the Constitution or laws of the United States is removed, if the applicant was prevented from
filing by such State action;
(C) the date on which the constitutional right asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or :
(D) the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.
(2) The time during which a properly filed application for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of
limitation under this subsection. ‘

17, Petltloner asks that the Court grant the following relief: 5[“ Q&ev t»oﬂ:t; . E! o0 ! : § c ! . ‘

oy \3m _
73y f’lj_a ZM}}?_?

A 2nt (m
or any other relief to which Petltloner may be entitled. (Money damages are not avallable in habeas corpus cases.)

I declare under penalty of perjury that the foregoing is true and correct and that this Petition for Writ of Habeas
Corpus was placed in the prison mailing system on v (month, day, year)

Signature of Petitioner

Signature of attorney, if any : Date

11
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