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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-2804

UNITED STATES OF AMERICA
V.

LIZA ROBLES,
Appellant

No. 20-1371

UNITED STATES OF AMERICA
v.

ROBERTO TORNER,
Appellant

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. Criminal Nos. 3-17-cr-00343-002 & 3-17-¢cr-00343-001)
District Judge: Honorable Malachy E. Mannion

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
February 8, 2021

Before: CHAGARES, SCIRICA, and COWEN, Circuit Judges

JUDGMENT
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This cause came to be considered on appeal from the United States District Court
for the Middle District of Pennsylvania and was submitted on February 8, 2021.

On consideration whereof, it is now hereby ORDERED and ADJUDGED by this
Court that the Judgments of the District Court entered on July 24, 2019 and February 13,
2020, are hereby AFFIRMED. Costs shall not be taxed in this matter. All of the above

in accordance with the Opinion of this Court.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

DATED: April 8, 2021
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(Opinion filed: April 8, 2021)

OPINION®

CHAGARES, Circuit Judge.

A jury convicted Liza Robles and Roberto Torner of various offenses including
conspiracies to distribute narcotics and illegally possess firearms. Robles now appeals
her judgment of conviction, arguing that the District Court should have severed her
narcotics charges from her firearms charges and her trial from Torner’s. Torner appeals
his judgment of conviction and sentence, arguing that the District Court erred by denying
his motions to suppress evidence seized from his properties, making prejudicial
evidentiary rulings at trial, and concluding that a prior state conviction for aggravated
assault was a crime of violence for sentencing enhancement purposes. For the following
reasons, we will affirm the District Court’s judgments.

L.

We write solely for the parties and so recite only the facts necessary to our
disposition. Liza Robles and Roberto Torner are a couple who own several properties in
Pennsylvania. In 2015, local law enforcement began investigating Torner, who had been
identified as a heroin dealer by a confidential informant (the “CI”). At the direction of

law enforcement, the CI met with Robles and Torner during one week in June to buy

This disposition is not an opinion of the full Court and, pursuant to .O.P. 5.7, does
not constitute binding precedent.
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heroin. These meetings took place at two properties owned by Torner, on Washington
Street and Center Street. After receiving payment from the CI, Torner directed co-
defendant David Alzugaray-Lugones to provide the CI with heroin at the Center Street
property.

The Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) also
investigated firearms possession by the defendants. The ATF determined that Robles
owned at least three firearms at the time of the heroin deal, even though law enforcement
had previously seized firearms from her to prevent their use by Torner, a convicted felon.
On August 28, 2017, the ATF executed search warrants on the Washington and Center
Street properties and seized many firearms, including a handgun in a dresser containing
Torner’s clothing.

On November 7, 2017, a grand jury returned an indictment charging Robles,
Torner, and Alzugaray-Lugones with distributing and conspiring to distribute heroin.
The indictment also charged Robles and Torner with a firearms conspiracy, Robles with
one count of knowingly transferring firearms to a convicted felon, and Torner with one
count of knowingly possessing firearms as a convicted felon. Torner committed more
offenses while on pretrial release. He directed a tenant named Joseph Elliss to hide C-4
explosives at a property on Buck Mountain Road, which Torner owned but at which
Alzugaray-Lugones had resided immediately prior to his incarceration. According to
Elliss, Torner planned to report the C-4 to law enforcement and claim it belonged to
Alzugaray-Lugones. Torner later instructed another tenant named Donald Warren to

retrieve the C-4, but Warren could not find it. On January 5, 2018, law enforcement
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executed a search warrant at the Buck Mountain property and seized the C-4. On January
30, the grand jury returned a superseding indictment adding two charges against Torner:
one for possessing stolen explosives, and one for possessing explosives as a felon.

Torner moved to suppress the evidence from the Washington and Center Street
properties, alleging that the search warrants lacked probable cause. The District Court
disagreed and denied the motion. Torner also moved to suppress the C-4, claiming that
law enforcement searched the Buck Mountain property before a magistrate judge issued
the search warrant. The court denied that motion too, finding Torner’s claim incorrect.
The court also denied motions by Robles to sever her narcotics charges from her firearms
charges and her trial from her co-defendants’, reasoning that the superseding indictment
sufficiently alleged a connection between the offenses and that the jury could
compartmentalize the evidence against each defendant.

All three defendants proceeded to trial. Robles testified that the seized firearms
belonged to her, including the one in the dresser with Torner’s clothing. The
Government introduced a photograph of the dresser’s contents, which included a shirt
that Torner also happened to be wearing at trial that day. Torner flushed the shirt he was
wearing down the toilet in his holding cell shortly after the photograph was admitted into
evidence. The District Court admitted video footage reflecting that Torner removed his
shirt by the holding cell’s toilet, over Torner’s objection. Donald Warren testified that
Torner possessed a second brick of C-4, and Torner objected when ATF agent Jamie
Markovchick later cited an out-of-court assertion by Warren to the same effect. The CI’s

handler Eugene Rafalli testified, over objection, that she had been a reliable informant in
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other unrelated narcotics investigations, and the CI later testified. On October 31, 2018, a
Jury found Robles and Torner guilty of all counts charged against them.

On July 22, 2019, the District Court sentenced Robles to 36 months of
imprisonment. On February 11, 2020, the court sentenced Torner to 270 months of
imprisonment. When determining Torner’s advisory range of imprisonment under the
United States Sentencing Guidelines, the court held that a prior state conviction for
aggravated assault was a “crime of violence” for sentencing enhancement purposes.
Robles and Torner timely appealed.

1]

The District Court had jurisdiction under 18 U.S.C. § 3231, and we have appellate
jurisdiction under 18 U.S.C. § 3742 and 28 U.S.C. § 1291. We review de novo whether
the joinder of charges and defendants was proper under Federal Rule of Criminal
Procedure 8, and we review the denial of a motion for severance under Federal Rule of

Criminal Procedure 14 for abuse of discretion. United States v. Walker, 657 F.3d 160,

168, 170 (3d Cir. 2011). When reviewing an order on motions to suppress evidence, we
review the underlying findings of fact for clear error and the District Court’s application

of the law to those facts de novo. United States v. Perez, 280 F.3d 318, 336 (3d Cir.

2002). Evidentiary rulings at trial are generally reviewed for abuse of discretion. United

States v. Bailey, 840 F.3d 99, 117 (3d Cir. 2016). And we review de novo whether a

prior conviction constitutes a crime of violence under the Sentencing Guidelines. United

States v. Wilson, 880 F.3d 80, 83 (3d Cir. 2018).
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II1.

We consider the issues on appeal in turn, beginning with Robles’s arguments that
the joinder of her charges and her trial with Torner’s was improper and prejudicial. We
then address Torner’s appeal of the denial of his suppression motions, the District Court’s
evidentiary rulings, and the classification of his prior conviction as a crime of violence.

A.

Robles argues that the charges and defendants in the superseding indictment were
improperly joined, and that the District Court abused its discretion when it refused to
sever them. She claims that the firearms and narcotics conspiracies lacked a common
nexus, and that neither set of charges shared a nexus with Torner’s explosives charges.
Robles adds that severance would have spared her the prejudicial effect of being tried
alongside Torner.

We disagree. In determining whether joinder of charges and defendants is proper
under Federal Rule of Criminal Procedure 8, we focus primarily upon the indictment.

See United States v. Irizarry, 341 F.3d 273, 287 (3d Cir. 2003). The superseding

indictment connected Robles’s narcotics and firearms charges by specifically alleging
that she possessed firearms while distributing controlled substances. Even if Robles’s
firearms conspiracy spanned a longer period of time than her narcotics conspiracy, we
have long noted that narcotics and firearms charges are properly joined when they are

connected temporally or logically. See United States v. Gorecki, 813 F.2d 40, 42 (3d Cir.

1987). The joinder of defendants was also appropriate because the superseding

indictment charged Torner with participating in the same narcotics and firearms
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conspiracies. United States v. Thornton, 1 F.3d 149, 152-53 (3d Cir. 1993). And

because Torner committed the explosives offenses while on pretrial release in order to
limit the negative consequences of conviction on the narcotics and firearms charges,
trying the explosives offenses alongside the others charged in the superseding indictment
properly served the ends of judicial economy. Cf. Walker, 657 F.3d at 169—70 (noting
that escape charges may be properly joined with narcotics and firearms charges where the
escaping defendant sought to evade prosecution for the underlying offenses).

The District Court did not abuse its discretion by denying Robles’s severance
motions under Federal Rule of Criminal Procedure 14, either. Rule 14 provides for the
severance of otherwise properly joined charges and defendants “only if there is a serious
risk that a joint trial would compromise a specific trial right of one of the defendants, or

prevent the jury from making a reliable judgment about guilt or innocence.” Zafiro v.

United States, 506 U.S. 534, 539 (1993). A defendant is not entitled to severance simply
because the evidence against her is less than that against another. Instead, the grant or
denial of severance turns on “whether the jury will be able to compartmentalize the
evidence as it relates to separate defendants in view of its volume and limited
admissibility.” Walker, 657 F.3d at 170. We have observed that a jury can do so where,
as here, a trial involves only three defendants, no overly technical or scientific

information, and relatively straightforward facts. See United States v. Davis, 397 F.3d

173, 182 (3d Cir. 2005). Though Torner’s explosives offenses appeared more serious
than the charges against Robles, the jury could readily distinguish between the

circumstances of offenses that Robles and Torner committed prior to arrest and those that
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Torner committed alone while on pretrial release. See, e.g., United States v. Lore, 430

F.3d 190, 205 (3d Cir. 2005) (“We see no reason why, in a joint trial of defendants
charged with participating in a conspiracy, the fact that the grand jury charged one
defendant separately with an additional criminal act somehow would interfere with the
petite jury’s ability to consider the evidence against each defendant on each count
separately.”). And we presume that juries can compartmentalize evidence when a court
instructs them to consider the evidence against each defendant on each charge separately,
as the District Court repeatedly did here. 1d. at 205-06. Finally, Robles was not entitled
to a separate trial based on the bare assertion that Torner could offer exculpatory
testimony on her behalf. See Davis, 397 F.3d at 182-83. Accordingly, we will affirm the
District Court’s judgment as to Robles.

B.

Torner argues that the search warrants for the Washington and Center Street
properties lacked probable cause. He claims that the allegations regarding narcotics and
firearms in the supporting affidavit were stale, as law enforcement could not reasonably
expect to find narcotics in 2017 based solely on evidence of one heroin deal in 2015.
Torner adds that the search of the Buck Mountain property was illegal; although a
magistrate judge issued a search warrant at 11:42 a.m., ATF agent Markovchick indicated
that the search took place at 11:00 a.m. in his report of the search and return on the
warrant.

The District Court did not err by denying Torner’s motions to suppress. We pay

great deference to a magistrate judge’s initial determination of probable cause. See
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Illinois v. Gates, 462 U.S. 213, 236 (1983). Accordingly, we must simply decide whether
the magistrate judge had a substantial basis for concluding that probable cause existed.

United States v. Williams, 124 F.3d 411, 420 (3d Cir. 1997). The probable cause

determination considers the totality of the circumstances, including “the cumulative
weight of the information set forth by the investigating officer in connection with
reasonable inferences that the officer is permitted to make based upon the officer’s

specialized training and experiences.” United States v. Yusuf, 461 F.3d 374, 390 (3d Cir.

2006). While courts must consider the age of the information set forth by the
investigating officer, age alone does not determine staleness. Williams, 124 F.3d at 420.
“The likelihood that the evidence sought is still at the place to be searched depends on a
number of variables, such as the nature of the crime, of the criminal, of the thing to be
seized, and of the place to be searched.” 1d. (quotation marks omitted).

As the District Court recognized, the Magistrate Judge had a substantial basis to
conclude that there was probable cause to search the Washington and Center Street
properties. The supporting affidavit for the warrant application cited evidence that
Torner had brandished a firearm at the Washington Street property and sold heroin at
both properties in 2015. The affidavit also indicated that Torner continued to discuss
drug dealing in 2016 and wielded firearms as recently as 2017, and Torner still owned
both properties at the time of the search. Since drug trafficking conspiracies are often
linked with firearm possession and may be protracted and continuous in nature, the
Magistrate Judge reasonably concluded that the Washington and Center Street properties

likely contained drugs and firearms. See United States v. Tehfe, 722 F.2d 1114, 1119 (3d
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Cir. 1983).

Torner’s challenge to the search of the Buck Mountain property turns entirely on a
dispute of fact that the District Court resolved following a full evidentiary hearing. The
District Court unequivocally concluded that Markovchick’s entries in his return on the
warrant and report of the search were ministerial errors, and that law enforcement
searched the Buck Mountain property only after the warrant issued at 11:42 a.m. Having
reviewed the record on appeal, we see no basis to conclude that the District Court’s
finding of fact was clearly erroneous.

G

Next, Torner claims prejudice from three errors at trial. First, he asserts that the
Government improperly vouched for the CI’s credibility by allowing her handler, Eugene
Raffali, to testify that he had found her reliable in other unrelated investigations. Second,
Torner argues that the District Court allowed hearsay testimony by Markovchick, who
testified that Donald Warren told him there was an additional C-4 explosive besides that
recovered from the Buck Mountain property. Finally, Torner claims that the court abused
its discretion by admitting the video of Torner in his holding cell, which allegedly
prejudiced the jury.

The District Court did not abuse its discretion in any of these instances. Raffali’s
testimony does not amount to improper prosecutorial vouching, which requires that “the
prosecutor . . . assure the jury that the testimony of a Government witness is credible . . .
based on either the prosecutor’s personal knowledge, or other information not contained

in the record.” United States v. Vitillo, 490 F.3d 314, 327 (3d Cir. 2007) (quotation

10
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marks omitted). The testimony here was a matter of record subject to cross-examination
by Torner’s counsel, not an allusion to the prosecutor’s personal knowledge. The record
reflects that Raffali testified to the CI’s involvement in prior investigations to explain
why she ultimately was not prosecuted for her past offenses, rather than to bolster the
credibility of a witness who had not yet testified.

Second, Markovchick’s testimony that Donald Warren believed there was more C-
4 was not hearsay because it was not offered for the truth of the matter asserted. Federal
Rule of Evidence 801 defines hearsay as a statement that “the declarant does not make
while testifying at the current trial or hearing . . . [and] a party offers in evidence to prove
the truth of the matter asserted in the statement.” Fed. R. Evid. 801(c). The declarant,
Warren, expressed his belief that there was extra C-4 while testifying earlier at trial. And
the record reflects that Markovchick cited Warren’s belief to explain why his
investigative materials did not focus on a firearm that Torner gave to Warren, as he was
instead focused on whether there was additional C-4 to secure first. Under these
circumstances, we have little reason to conclude that the Government offered
Markovchick’s testimony to prove the truth of a matter already asserted earlier at trial.

See United States v. Price, 458 F.3d 202, 211 (3d Cir. 2006).

Finally, the District Court did not abuse its discretion by concluding that the video
evidence was not substantially more prejudicial than probative under Federal Rule of
Evidence 403. “When a district court conducts an on-the-record weighing of probative
value against unfair prejudice, its evidentiary decision is entitled to great deference. . . .

In order to justify reversal, a district court’s analysis and resulting conclusion must be

11
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arbitrary or irrational.” United States v. Lacerda, 958 F.3d 196, 223 (3d Cir. 2020)

(quotation marks and citation omitted). The court noted that the jury only briefly saw
Torner in custody and clearly understood that he was subject to some degree of restraint
as a criminal defendant on trial. The court also reasoned that a privacy screen obscured
any view of the holding cell’s toilet, and that Torner’s destruction of his shirt was
probative of consciousness of guilt. Given the court’s reasoned justifications for
admitting the video under these unusual circumstances, we cannot consider its decision
arbitrary or irrational.

D.

Torner finally asserts that the District Court erred by treating a prior aggravated
assault conviction as a crime of violence for sentencing enhancement purposes, as the
Government did not establish that he was convicted of a purposeful or knowing (rather
than reckless) violation of the relevant statute. See N.J. Stat. Ann. § 2C:12-1(b)(1)
(providing that a person is guilty of aggravated assault if the person “attempts to cause
serious bodily injury to another, or causes injury purposely or knowingly or under
circumstances manifesting extreme indifference to the value of human life recklessly
causes such injury”). The Government responds that the District Court properly relied on
charging and plea documents that revealed Torner was convicted of purposeful and
knowing conduct, which would undisputedly make his conviction a crime of violence.

We agree with the Government. In relevant part, the Sentencing Guidelines define
a crime of violence as “any offense under . . . state law . . . that . . . has as an element the

use, attempted use, or threatened use of physical force against the person of another.”

12
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U.S.S.G. § 4B1.2(a)(1). Courts use either the categorical or modified categorical

approach to determine whether a prior conviction is a crime of violence. United States v.

Ramos, 892 F.3d 599, 606 (3d Cir. 2018). In the context of § 4B1.2(a)(1), both
approaches require reviewing the language of the statute of conviction to determine
whether it categorically has as an element the use, attempted use, or threatened use of
physical force against another person. Id. at 605-06. The parties do not dispute that a
purposeful or knowing violation of the statute at issue meets this standard.

The parties agree that the modified categorical approach applies here, and that the
District Court could thus review charging documents and plea materials to determine

which statutory language formed the basis of Torner’s conviction. See Johnson v. United

States, 559 U.S. 133, 144 (2010). The state indictment and plea form collectively
indicate that Torner pled guilty to “purposely or knowingly” causing or attempting to
cause serious bodily injury to another person. Accordingly, the District Court properly
concluded that Torner’s aggravated assault conviction was a crime of violence for

sentencing purposes.
IV.

For the foregoing reasons, we will affirm the judgments of the District Court.

13
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8
But in terms of relevant background to who Mr. Torner is, I
think it's appropriately listed in the presentence report, and
that objection is overruled.

With respect to paragraphs 50, 57 and 68, it seems
that this really relates to the calculation of whether or not
he has two prior convictions that would classify him as a
career criminal. It appears that there isn't any objection to
one that's the prior controlled substance. And then the other
one, which is the aggravated assault in the second degree that
occurred in New Jersey in, I think, 1993 if I'm correct, that
you have an objection as to whether that under, I think, 4 B.
1.1 whether or not that would classify as a violent felony
offense for purposes of the determination of the guidelines of
a career offender. So I will Tet you address that.

MR. BARTOLAI: Thank you, Judge. The Court is
correct, too, to note that paragraph 50, 57 and 68 all involve
some key operative factors. And, again, in this particular
case, in the first two instances we're talking about the
application of the firearms guideline, 2 K. 2.1, and the Tast
application we're talking about, the career offender provision.

But the commonality between -- for these -- for our
discussion is in each instance Mr. Torner's sentencing or
guideline as being enhanced by virtue of him having at Teast
two felony convictions of either a crime of violence or a

controlled substance offense, and the language is the same for
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the 2 K. 2.1 as well as the career offender.

In fact, they refer, you know, in the definition to
the same -- to the same definition, which the Court has noted,
4 B. 1.1. And so this is the thing. We acknowledge, you know,
he has -- there is an instance where he was charged, I believe
it's -- I don't know the paragraph off the top of my head. But

he does have a drug conviction, which would be a predicate, so

the only -- the only real issue is whether or not there's the
second -- you know, crime of violence. We know there's no drug
offense.

So the issue is whether or not this is a crime of
violence. We're talking about the first one -- there's two.
He has essentially two convictions that could potentially be
predicates. One is an aggravated assault from -- the offense
date is in paragraph 74 of the presentence report, '97,
2/28/97. The other is what would be considered a pointing
offense, which is also in New Jersey. That's in paragraph 76
of the report. The offense date there would be 1/17/04.

It's funny to suggest if you have rewound 15 years
ago and to come to hear this argument someone sitting in the
gallery here to hear a lawyer arguing that an aggravated
assault conviction is not a crime of violence, I think you
would be flabbergasted perhaps. You know, but this is the
state of the law today. It's influx. It's been for a little

while with this Johnson case and some of the armed career
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10
criminal predicates -- or precedents that's involved from the
Supreme Court. A lot of that precedent turns -- you know, is
usable here with respect to the definitions because they're
similar.

And we have submitted, you know, we know now from
some of the cases that I have submitted a simple assault now in
Pennsylvania isn't -- is no longer a crime of violence. The
government has submitted a memorandum on this, and they cite a
lot of cases. And I'1l tell you, they are very candid in there
in the cases they cite because they're not all -- there are
good cases there for the defense as well. It certainly is an
interesting point, I guess, or an interesting issue.

I submit it's an issue that really hasn't been
decided yet by the Third Circuit. What we're talking about 15
we're talking about a statute in -- a New Jersey statute, 2
F me

THE COURT: 12-1 B. 1.

MR. BARTOLAI: So this is a general statute. It's
one of these complicated statutes where it defines assault and
aggravated assault and simple assault. But specifically it
talks about aggravated assault, and it's Tisted 1in several
forms and in several degrees, and that's really what the Court
needs to determine whether or not Mr. Torner's conviction is
for a crime of violence pursuant to that statute.

So having said that, I think I can cut to the quick
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11
on some of the law and so on and so forth when we talk about
this aggravated assault statute. And, you know, typically
we're to use a categorical approach in determining whether or
not -- there are two ways -- I guess it could be a crime of
violence -- one is through the elements force clause of 4 B.1.2
A. That would be A. A. And the other would be through the
enumerated offense clause 4 B.1.2 A. 2. There are different
approaches the Court takes that have been discussed for years
now how to handle this. The first one would be this
categorical approach where, you know, remarkably enough you're
not to look at the conduct, you know, the guy with the hammer
in the head, but if there was something else 1like the elements
part of the statute, that would control.

And even that offense conduct wouldn't be -- wouldn't
be a crime of violence. But if the statute is divisible, you
know, then we can do what they call a modified categorical
approach. Now, I'm going to say, Judge, that this statute is
divisible. I think when we look at this 2 C.-12-1 assault
statute in New Jersey, I think it's divisible. The Courts have
recognized it as such. Some of the cases cited by myself as
well as the government specifically talk about this section,
this statute. They do say that it's divisible.

It's divisible because in one instance they 1list the
various degrees of aggravated assault. You know, some are

second, and some are third degree. In other instances they
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12
define circumstances which can be different forms of aggravated
assault. So I think we have to acknowledge -- I think you have
to come here to the Court to say, you know, this is divisible
and a modified categorical approach could be employed and would
be employed here to determine whether or not Mr. Torner's
conduct is a crime of violence. And this calls into question
under the modified categorical approach several documents can
be 1ooked to to determine what, in fact, Mr. Torner was
convicted of.

They are called Shepard documents from the case
Shepard. And I mean some of them are, say, for instance, the
charging document, the court disposition, the plea agreement,
the jury instructions, the colloquy before the Court for the
plea or any specific findings that the judge made relative to
the charge. And so obviously, the Court can look at that.

Now, the government has submitted some documents.
And I would note, Judge, Tooking at the case law from the --
that the government cites, these need not be perfect, you know.
There are instances where an uncertified document can be
accepted, and there are instances when the docket can be
referred to, meaning, you know, the municipal court documents
we might see when we go on E. C. F.

So it doesn't need to be a perfect thing presented,
but something does need to be presented. And I would note

being a specific offense characteristic, it would be incumbent
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upon the government to carry the burden on this point. Now,
they have submitted certain documents as attachments to their
memorandum, and one of them is the -- one of them -- the first
one is the disposition. I'l1l call it disposition.

And it basically is the court docket -- document from
the docket that shows, you know, the caption of the case, the
number and the date, you know, this occurred, a guilty plea on
8/12/97 and the charges that were listed and the charges that
he pled guilty to and the ones that were dismissed. I would
note that the -- this document does, indeed, prove that Mr.
Torner was charged in count four with aggravated assault and
the section of that was 1 B. 1. So that's the first
attachment. The second one, Your Honor, is a -- 1is actually,
like -- it's a --

THE COURT: The indictment.

MR. BARTOLAI: The indictment.

THE COURT: Grand jury indictment.

MR. BARTOLAI: 1It's the indictment. The indictment
is a multi-count indictment, counts one through 13 -- 14
actually, and that's there as well. And count four, which he
pled guilty to, is contained in this indictment. I will note
that this -- you know, there's specific language there, you
know, regarding that. You know, when we Took at the section
that Mr. Torner pled guilty to, count one -- I'11 just briefly

read it -- attempts to -- a person is guilty of aggravated
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assault if he attempts to cause serious bodily injury to
another or causes such injury purposefully or knowingly or
under circumstances manifesting extreme indifference to the
value of human 1life, recklessly causes such injury. So this is
the statute.

THE COURT: The statute that you just read, that's
not from the attachments.

MR. BARTOLAI: No, that's not, Judge. That's the
statute from New Jersey.

THE COURT: Right. That's the 2019 statute you're
reading, right?

MR. BARTOLAI: This one I have the benefit of is the
2013 one, Judge.

THE COURT: This occurred -- and there were changes
even after 2013 including more recent changes in 2019, but
that's not the statute that controls. What controls is the
statute that was written at the time he was convicted, right,
back in 1997, right? And I'm not aware that in reading at
least the charge in the indictment that the word reckless
although in the 2019 version that's there now perhaps in 2013
version that you have -- I don't know that was there in the
2000 -- the 1993 version when he was arrested.

MR. BARTOLAI: '97 perhaps.

THE COURT: I note it's not in the indictment. Count

four, the word reckless is never included in there. But I say
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that only as a side note because I understand you have an
argument as to reckless --

MR. BARTOLAI: That's a good point. Certainly that
is a point that I overlooked that point, Judge. I have over
Jooked that. I think the Court should take judicial notice of
perhaps what the statute was then. I'm sorry that I don't have
a copy of it. I can get one. I will make it a point to look
at that, Judge. But my point is, you know -- and the Court
touched upon it. This fourth count doesn't mention
recklessness. The fourth count talks about knowing --
purposefully and knowingly. So I think -- that's the
indictment.

And then we look at count three, which is the plea
form. I will note this is not the plea agreement. This is
plea form, and this plea form is -- seems to me more Tike a
versus -- you know how we have the plea agreement but we also
have the statement of defendant we use a lot.

THE COURT: That indicated he was going to plead
guilty to counts one and counts four but, in fact, only plead
guilty to --

MR. BARTOLAI: Judge, what happened here was this was
a consolidated plea. Count four was on one case, and this is
another case entirely. This count four I think is the -- if
you Took at the presentence report, the pointing -- the

pointing in the aggravated assault were both sentenced on the
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same day. So I think what had happened there, Judge, was they
had consolidated them for a guilty plea, you see. That's what
I submit because if you look, it does mention on the counts,
you know, they are -- they were both -- they both fall under
the aggravated assault statute.

But I would note, Judge, it seems to me this isn't
actually a guilty plea or plea agreement. It's more or less
like a form that's done when a person is to plead guilty Tike
we would use a statement of defendant.

THE COURT: But it is titled plea agreement, right?

MR. BARTOLAI: No, plea form it has.

THE COURT: Plea form, okay.

MR. BARTOLAI: Plea form on the top. Again, so, you
know, it goes on and on. The Court has it and can read it. I
don't see the issues that are here of a concern. I do note
that on paragraph 24, the final paragraph, it says, do you have
any questions concerning the plea, and apparently there's a --
yes is circled. I don't know, you know, what happened. We
don't have the plea agreement.

We don't have the plea colloquy, and we don't have
any findings by the Court that imposed sentence here or took
the plea, and certainly there are no other -- there's no other
Shepard's information that has been put forth. So, you know,
when we look at -- and again, I submit, Judge, that under the

-- under this first clause, the elements force clause, that
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when we look at the -- when we Took at the statute B. 1, we
have to look at the least culpable conduct charged there, which
we submit would be a reckless portion and recklessness has --
is not a basis to find that he's -- that it's a violent crime.
I know we can talk about that.

THE COURT: Didn't the Supreme Court say in Voisine
exactly the opposite there?

MR. BARTOLAI: Well, Voisine is -- the case I have
seen Voisine in, Voisine had to do with a misdemeanor domestic
violence, and they defined that violence as some sort of
purposeful conduct albeit reckless. If I may have a moment
there, Judge. Yes, Voisine has touched upon that. Voisine
says that a reckless domestic assault qualifies as a
misdemeanor crime of violence, and they say so that it was
defined that way at 921 A. -- 32 A., but it does have -- and if
we look at that -- I don't have it with me. Mr. Caraballo
does. It's defined as has an element of physical force, and
this -- in this particular instance under B. 1, no force 1is
necessary.

A mother can cause serious bodily injury by doing
nothing, you know, if she under circumstances manifesting
extreme indifference. So you see, it's a tough one. It's a
tough one, Judge. Voisine certainly leans that way. The Third
Circuit hasn't extended Voisine. In fact, there has been

instances cited in this case -- Hedgeman cited by the
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government.
THE COURT: Hedgeman by Chief Judge Fuentes, right,

from the New Jersey --

MR. BARTOLAI: There's Baptiste.

THE COURT: Baptiste by Judge Rendell.

MR. BARTOLAI: Right. This is a tough one I think.
You know, I think there's no certain grounds -- I mean, I know
the Third Circuit has said that reckless conduct is not violent

conduct, you know. 'But then Voisine now is a -- is going to
certainly -- you know, people are talking about Voisine.
Rightly so. I don't know where it's going, but this is, I

think, the head of the spear on this issue, and so that's it.

I think the Court is aware -- understands my argument under the
clause.

I'17 just turn now to the enumerated offense clause.
You know, it's remarkably -- aggravated assault is enumerated
there. If we look at 4 B.1.2 A. 2 it says, you know, this is

-- a crime of violence means any offense that is murder,

voluntary manslaughter, kidnapping, aggravated assault. So

right -- I mean, that's right there in the clause.
But apparently under the case law, that's not enough.
It needs to be studied, and it needs to be compared. We need

to look at the particular aggravated assault that forms the
basis of the conviction, and we have to compare it to this

generic aggravated assault that's recognized under -- you know,

Appendix, p_ a7




10
11
1.2
13
14
15
16
17
18
19
20
21
22
23
24
25

19
the federal law. And so this is the comparison and -- or the
test that needs to be employed. There's cases that discuss
this, and I think one of the best -- I mean, what we look at --
and there's certain things to look at, the majority of states
how they define aggravated assault, the model penal code,
treatises, et cetera.

And I think this case -- this case says that the best
-- Third Circuit case -- Graves says that the best way to look
at the -- the best sign post on this score is what are the
majority of states doing, you know. In that particular case,
they made a decision that a North Carolina robbery was a
predicate offense, and they went against the model penal code.
Apparently in the model penal code it wouldn't have been, and
they determined the majority of the states is the best way to
look.

If we 1ook at the case cited by the government, U.S.
versus Garcia-Jimenez, for this issue, you know, that was --
that was an illegal reentry case -- but it also needs to define
aggravated assault, and they found that aggravated assault was
not -- even under the enumerated clause was not -- was not a
crime of violence due to the reckless nature of it. They had a
chance to discuss the same issue, and they --

THE COURT: What year was that case?

MR. BARTOLAI: That was -- that was the Ninth

Circuit, Judge. I have it here somewhere. They noted in that
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opinion that the -- that the majority of states -- majority of
states don't recognize -- that was 2015.

THE COURT: But Voisine was 2016 by the Supreme
Court, right. You agree the Supreme Court is a higher
authority than perhaps the Ninth Circuit is, right?

MR. BARTOLAI: I think so, yes, Judge. You know,
you're aware of the argument. Again, they're saying -- when we
are determining what this generic offense is, we can look at
the model penal code and look at the majority of states, the
Third Circuit says the majority of states is the best approach.
And the Ninth Circuit in Jimenez says the majority of states --
after analysis -- historical there -- they make the comparison
-- they find by a preponderance or even more -- majority of
states won't recognize recklessness as a basis for aggravated
assault.

So, Your Honor, we submit that when we Took at the
case law -- and again -- you know, it certainly isn't a clear
issue. It's going to be one that will be litigated obviously,
you know, this issue. And we submit that, you know, the
government hasn't proven that this enhancement would apply, you
know, that this particular statute was a crime of violence. We
submit, you know, it changes things in this case. It's about a
four level, you know, swing in the offense conduct both under
the career offender as well as under the 2 K. 2.1 as well as

the grouping with the explosives.
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So having said that, Judge, that's our argument. It
flows from the -- from that specific definition about crime of
violence, and we submit that both of those aggravated assaults,
the pointing even less -- the pointing is even less of a crime
of violence than this one, you know, because it again -- you
know, it doesn't meet the definition. So having said that, we
submit that it shouldn't apply.

THE COURT: Mr. Caraballo?

MR. CARABALLO: Your Honor, we obviously identified
this issue as one worth briefing, and that's what was the focus
of our sentencing memorandum. It appears that most of the
issues here are not in dispute. So there's no dispute here
that Mr. Torner's prior drug trafficking crime qualifies as one
of the two predicates, leaving just the issue of whether either
of his New Jersey aggravated assault convictions, either the
second degree one that we focused on, or the pointing qualifies
as the second predicate for both career offender status as well
as for the adjustment to his base offense level under the
guidelines.

Our position has primarily been that the second
degree felony aggravated assault is all that the Court really
needs to consider in order to agree that Mr. Torner is, in
fact, a career offender and is subject to an enhanced
underlying base offense level for having two prior convictions

of either a drug distribution offense or a crime of violence.
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It sounds as though we agree that the New Jersey aggravated
assault statute is divisible and that's both between the
different degrees under the statute as well as within each
degree.

So, for instance, when we look at this 12-1 B. 1
second degree aggravated assault felony, there are different
means by which one can commit the crime within that particular
degree making it internally divisible and, thus, subject to a
review of the underlying Shepard documents. The documents that
we submitted, Your Honor, I think put this to bed. And I will
note something Your Honor noted that we also flagged is that
the current version of the New Jersey statute at Teast includes
this reckless indifference as a potential mens rea for the
second degree felony.

I was able to track it all the way back to about 2005
and 2006, and that Tanguage still existed before we can go any
further back to 1997, which is proving to be a bit more
difficult. That's when we received these Shepard documents,
and in our reaction from the government was this puts the whole
thing to bed. We included, of course, the certified
conviction, both the amended one as well as one of the
originals. And the reason that we included them both is
because as Your Honor noted we also noticed that the plea form
referenced count one and a count four. It's a little bit

difficult to decipher the chicken scratch.
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But if you look closely, you can see it references
two different docket numbers that were consolidated as Mr.
Bartolai mentioned. We included the certified convictions for
both of those. More importantly is the indictment for the
second of those two consolidated convictions. As Mr. Bartolai
acknowledged, the fourth count to which Mr. Torner pleaded
guilty solely charges that he along with other individuals --
and the words are purposefully or knowingly did cause and/or
attempt to cause serious bodily injury to a redacted victim
with a handgun, a knife and a stick, and that it cites that
12-1 B. 1 provision.

At no point does it include the extreme indifference
recklessness language. Our position is that even though
there's ample support particularly following the Voisine
decision that reckless indifference may very well be a
sufficient mens rea for a crime of violence under the
guidelines. The fact that Mr. Torner pleaded guilty to a count
that only charges him with intentional and attempted
intentional conduct in causing harm to another decides the
matter.

THE COURT: Thank you. The short answer is the
objection to that enhancement is denied. I Tooked at this very
carefully as well. I read the case law related to this, and I
completely agree that it's oxymoronic that in today's world

that someone could describe someone having a gun, a knife and
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being close to sodomizing someone with a stick and that this
would not be considered a violent felony offense. That's --
it's -- I almost feel 1ike it's Orwellian in nature. But it is
what the -- what the appellate courts have more recently
determined, the Supreme Court in particular.

That being said, it appears to me that we are allowed
under the modified approach to review important documents 1in
the case, and it is clear that the New Jersey statute is
divisible, and so the Court -- it's appropriate for the Court
to review those documents. In reviewing them as indicated by
the government that the actual charge itself does not indicate
reckless. It indicates purposeful activity, No. 1. No. 2, in
addition to that, the Third Circuit, Judge Rendell I believe it
was in -- let's see --

MR. CARABALLO: The Abdullah case?

THE COURT: No, in Lewis, I think, began to cover
that, and then I believe that although not a Third Circuit
opinion -- I should have said Chief Judge Linares as I said
Fuentes because I saw him the other day, and he was on my mind.
Jose Linares from New Jersey -- he's chief judge in the
Hedgeman case -- appropriately and properly went through the
statute in that particular case and his citation to Voisine
where the Supreme Court announced that crimes of violence can
encompass the use of force that has been undertaken recklessly.

Certainly in the description, Mr. Bartolai, that you
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gave is significantly milder than the description of the
circumstances here, but it isn't the underlying factual
circumstances as opposed to the written words of the statute
that are controlling in this case. And I -- I admit, you know,
in this oxymoronic world of -- you know, you may have an '
appellate argument to make concerning whether or not aggravated
assault in the second degree involving a knife, a gun and a
stick are a crime of violence, and that will be ultimately, I
guess, for a higher court to determine, but I believe that it
fits squarely within the provisions outlined in the guidelines
under 4 B. 1.1, and I believe that it does qualify as a crime
of violence.

I think that -- I am referring now not to the
pointing. I'm not even getting to the pointing because I don't
see any -- any circumstance that would make this aggravated
assault in the second degree in my opinion in reviewing the
case law not a violent felony offense. I can't imagine that it
could be interpreted that way. And so in 1ight of Voisine and
in light of Hedgeman's thorough analysis of similar
circumstances in Tight of Lewis, it appears to me that the
circumstances surrounding this -- even Abdullah that the
circumstances surrounding this do make it a violent felony
offense and, therefore, the four-point enhancement 1is
applicable in the case. So to that extent, your objection is

denied. Your next objection is --
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‘geung Qesaziption Degroe
T— P R 265% (1)

FINAL CHARGES : :

o ey | = Efua

-y e

It is, therefore, on __10/3/97 - . ORDERED AND ADJUDGED that the defendant is sentenced as

llows:
Ig? °DEE CORRECTIONS FLAT 7 YEARS TO RUN CONCURRENT AND- CO-TERMINOUSLY WITH IND.

J. DEPARTMENT O
1520-8~396 AND CONCUMT WITH ANY VIOLATION OF PROBATION,

DISMISSALS - W 199‘7600757
SNSF - $75.00

RIGHT TO APEEAL

[ 1] You are hereby aen:mn‘r, to community aupervision for lifa.
{ ] The court finds that yq}}g‘_ conduct was charactsrized by a pattern of repetitive and empnluva behavior.
%;u; .'

(8.4 I!‘. is’ futthcr Wchw the 8?:9:1!!’ deliver the dafendant to the appropriatea correctional authority.

[X] Defendant im to receive credit for tims spent in custody. (B. 31:21-8). M W
AL NO. TES{ )

Eid TOTAL WO, DAYS DATES (From/To)
[ Defemiant is to rsceived gap time credit for time spent in custody (M.J,5.A, 2C:44-5b(2}).

TOTAL WO. DAYS DATES( From/To)

Total Custodial Term FLAT 7 YEARS Instn.tut:z,on NJ DEPT. CORR, Total Probation Term

[} Mu
imn n! xmu )

m‘mu-n [ 211
mmm.mmm mmm:mmg" mn
Appendix n 39
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13:27:34 09-06-2017 [T
Sep. 6.2017 3:39PM No. 2224 ~F. 11Ty
gtate v. ROBERT TORNER SHY.S_7552868 DO/ACCH_623-37 STENO; STEVK K. i
y of . . 1987,
far's viotation oF chipeer 38 o TS AHEE, Y ¥- 107, md ts
TOTAL FINB 3

1] A mandaCory Drug Enforcement and Demand Reduction (D&E.D.k.!
penalty ia imposed for gach count. (Write in § times for each.

TOTAL RESTITUTION § 2 8% Dogree € §3000 ____4th Degzee B 750

3 AP 2nd Degree 8 $2000 Disorderly Persons or Petty
If the offense occurred on.Of. ¥fter December 23, 1391. —3rd Degres # $1000 Disorderly Parsons @ 500.
an asssssment of $50 iz impowed o each count on TOTAL D.E.D.R
which the defendant vas convitted vnless the box
below indicates a higher susessment pursuant to { 1 Court further ORDERS that collection of the D.E.D.R. pepalty be
2C;43-3.1. (Assessment {5 $30 if offense guspended upon defendant's entry into a residential drug program
is on or after January 9, 1986 but before Decembar 23, for the term of the program.
1991, unless a highers penalty is noted. Assessment is
$25 if offense 1s before Janvary 9, 1986.} 2} A forensic laboratory fee of 550 par offensc s ORDERED.
Offenaeas 8 $50. IAB FEE §
[X] Assessments imposed on count(s) .
3] Name of Dzugs Involved : .
ol is $_100.00 each, . o
Mdatozy driver's licanse auspension of monthe 19
TOTAL VCCB ASSESSMENT $_100.00 - " The suspension shall begin today, and end "

Driver's License NHumber,

[X] Installment payments are due at

{I¥ THE COURT I5 UNABLE TO ccm,zm: THE LICENSE; ELEARSE ALSO
COMPLETE THE FOLLOWING)

rate of $_10,00  per _ MONTH , .
¥ P Dafendant's Address

beginning_ﬁ&u_ka________.
Date) Eye Color _______ Sex Date of Birth

é 1 The defendant is the holder of an out-of-state driver®s license

rom:

Jurisdiction Driver's Licensefd

{ 1 Defendant's non-resident driving privileges are hereby revoked
for months, ;

5
P 4
e
-

H

If Bhe cffsnsa oocurred on Or after FebrUary 1, L9093 ARA Cha pontence Ls tO Probatich or € a SEate Correciisnal
!.'u:u.xt; a transastisn foo of wp to 91.00 is ordored for cach occasion when a payment or installsent payment i3 made.
(2.1, 1382, £. 169) If the offensa occurred on or aftar March 13, 1993 and the santance {3 to probatian, or tha ssntance
o se requires payments of finaacial chbligations to the probition division, a transaction foe of wp o $2.00 ia
crduced for esch occasion when a paywent is mace, (®.L. 1585, ©.9).

ono.gdmmmhwdurdmmuw i¥ ordared for each

TZ ERe offensa ocourred
conviction., P L. 1993, o. 22

T¥ the offensa ocourred oa or afber January %, 1594 mmmmm"i.mpmuoa, a fec of uUp to 325 per month For
the probationary term is orxdered. (P.L, 1593, ao. 275) Aorant per moath N

If tha orise secarred on or alter Jumuary 9, 1937, a §30 LAW Diforcesent OZZicers Training and mmnd penalty !;,
Gtmwo

NAME (Person who prepares this form) TELEPHONE NUMBER MAME (Attorney for Dafendant]/sState
BEVERLY R, NEVITH (CT. CLK. M. DICKSON ) 795-6640 J. YOUNG PROS/H.E. WALKER

- STATIMENT OF REASONS 1, Silvia L Gonzalez, Deputy Clark OF
AGGRAVATING FACTQRS | -

3) THE RISK THAT THE DEFENDANT WILL COMMIT ANOTHER OFFENsE; L Superior Courtof New Jersey,
9) THE NEED FOR DETERRING THE DEFENDANT AND OTHERS FROM VIOLATINBUTHfiwmiison, do herehy certify that

3) THE DEFENDANT ACTED. UNDER STRONG PROVOCATION; the f“‘?g_“'"* Isa true and correct copy
X of the original on fjle in my office,

' AGGRAVATING FACTORS {

%ﬁsggm INCORBORATES ALL OTHER REASONS STATED ORALLY ON THE REGERD FgR OSING THE SENTENCE

JUDGE (Name) JUDGE ( 9 ature) -
FRANCES L._ANTONI“, J.8.C. .
FESRIstrative Office o Couzts

m%?%mgm SIATE POLIT®, ASC PR » DEPY OF ComrrrIoas oR
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" EUPERIOR COURT OF NEW JEREEY
' HUDSON COUNTY °
LAW DIVISION-CRIMINAL BRANRCH

A.D, 1997 TERM - . 1ST BESSION 1ST PANEL A - :
THD. STATE OF NEW JERSEY ©  INDICTMENT NO. ‘
Ve V  CHARGE(S) ~ :

AMAURY COLARTE, - KIDNAP (NJ5 2C:13-1DBb);

JOSEPH GARCIA, ATT MURDER (NJS 2C:5-1 &

ROBERT TORNER 2Cc:11-3); ;

-~ AND ' ARM ROBB (NJ§ 2C:15-1):
NANCY CRESPO : AGG ASLT (N3S 2C:12-1b(1))

!
AGG ASLT (NJS 2C:12-1b(4));
TERR THRT (NJS 2C:12-3b);
POSS WPN UNL PURP
(NJS 2c:39-4a);
UNL POSS WEN. (NJS 2C:39-5b);
POSS WPN UNL PURP
(NIS 2C:39-4d);
UNL POSS WEN (NJS 2C:39-5d);
WITN TAMP (NJS 2C:28-5a);
FALSE SWEAR (NJS 2¢:28-2a);
UNSWORN FALSIF (NJS 2C:28-3a);
FALSE INCRIM (NJS 2C:28-4a)

DEFENDANT (B}

THE GRAND JURORS OF THE ETATE OF NEW JERSEY FOR THE COUNTY ~
OF KUDSON UPON THEIR OATHE, PRESENT THAT AMAURY COLARTE,
JOSEPH GARCIA, ROBERT TORNER AND NANCY CRESPO ON OR ABOUT THE
20TH DAY OF MARCH 1996, IN THE CITY OF UNION CITY IN THE COUNTY
OF HUDSOR APORESAID AND WITHIN THE JURISDICTION OF THIS COQURT,
unlawfully did remove . - a substantial distance from
the vicinity where he was found and/or unlawfully did confine
Cesar Figarola for a substantial period with the purpose Tto
facilitate the commission of a crime or flight thereafter and/or
inflict bodily injury on or to terroriza and did
fail to release the said : : . unharmed prior to '
apprehension, while armed with a handgun, a xnife and a stick,
contrary to the provisioens of ¥.J,S. 2C:13-1Db, against the peace
of this State, the Government and dignity of the same.
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1

SECOND COUNT ' -k

And further PRESENT, That on the date, place and in the it
Jurisdiction set forth in the Pirst Count herein, the said 2
AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO
purposely did attempt to kill : while armed with a
handgun, a knife and a stick, contrary to the provisions of
N.J.§, 2¢:5-1 and 2C:11-3, against the peace of this State, the
Government and dignity of the same..

THIRD COUNT

And further PRESENT, That on the date, place and in the
jurisdiction set forth in the First Count herein, the said )
AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO

in the course of committing a theft knowingly did inflict bodily
injury upon ; and/or knowingly did use force upon >

. d ingly did threaten immediate bodily B
injury upon ﬂ and/or purposely put Cesar Figerola in - -
fear -of immedlate injury upon the saig o g

and/or knowingly did threaten ‘immediately to commit a crime of
the first or second degree, that is, wurder upon ¢

while armed with or threatening the immediate use of a deadly
waapon; that is, a handgun, a knife and a stick, contrary to the
.provisicns of N.J.S, 2C:15-1,-against the peace of this State,

the Government and dignity of the same.
FOURTH ' COUNT

And further PRESENT, That on the date, place and in the

jurisdiction set forth in the First Count herein, the saig
' AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNFR and NANCY CRESPO

purposely or knowingly did cause and/or attempt to cause serious 3¢
bodily injury to - . with a handgun, a Knife and a .
stick, contrary to the provisions of N,J.s. 2C112-1b{1), against b
the peace of this State, the Government and dignity of the same,

FIFTH COUNT

And further PRESENT, That on the date, place and in the
jurisdiction set forth in the First Count herein, the saiq

AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO
knowingly did under. circumstances manifesting extreme
indifference to the value of human'life, point a handgun style
firearm at or in the direction of ‘; contrary to the
provisions of N.J.S. 2C:12-1b(4), against the peace of this
State, the Government angd dignity of the same.
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SIXTH COUNT

And further PRESENT, That on the date, place and in the .
jurisdiction get forth in the First Count herein, the said"

" AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO did
thresten to Kill - with purpose to put the said

: ) in imminent £ nder circumstances
reasonably causing the said to believe the
immediacy of the threat and e Ilike 00d that it will be

carried out, contrary to the provisions of N,J.S. 2C:12=3Db,

‘against the peace of this State, the Government and dignity of
the same, ¢ . i

e
P

SEVENTH COUNT

And further PRESENT, That on the date, place and in the
juriasdiction set forth in the First Count herein, the said

AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO did
Possess a certain weapon, that is, a handgun style firearm, with
purpose to use it unlawfully against the person ot property of
another, contrary to the provisions of N.J,S. 2C:39-4a, against
the peace of this State, the Government ang dignity of the same.

EIGHTH COUNT

and further PRESENT, That on the date, place and in the
jurisdiction set forth in the First Count herein, the said
AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO
knowingly did possess a handgun style firearm, without first
having obtained a permit to carry same as provided in

N.J.S. 2C:58-4, contrary to the provisions of N.J.S. 2C:39~5b,

against the peace of this Statae, the Governmwent and dignity of
the sane. :

NINTH COUNT

And further PRESENT, That on the date, place and in the
Jurisdiction set forth in the First Count herein, the said

AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO
did possess a certain weapon, that is, a knife and/or stick, with
purpose to use it unlawfully against the person or property of
another, contrary to the provisions of N.J,S. 2C:39-4d, against
the peace of this State, the Government and dignity of the same.

TENTH COUNT

And’ further PRESENT, That on the date, place and in the
jurisdiction set forth in the First Count herein, the said
AMAURY COLARTE, JOSEPH GARCIA, ROBERT TORNER and NANCY CRESPO
Knowingly did possess a certain weapon, that is, a knife and/or
stick, under circumstances not manifestly appropriate for such
lavful uses as it may have, contrary to the provisions of

N.J.S. 2C:39~5d, against the peace of this State, the Government
and dignity of the same. ‘

Appenix, p 44
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ELEVERTH COUNT

And further PRESENT, That on the date, place and in the
jurisdiction set forth in the Pirst Count perein, the said
NANCY CRESPO. believing that an official proceeding or
investigation was pending or about to be instituted, knowingly
aid sttempt to induce or otherwise cause . to drop
chargas against and/or withhold testimony regarding - ‘
Amaury Colarte, Joseph Garcia and Robert Tormer, contrary to the
provigions of N.,J.S. 2c:28-5a, against the peace of this Sstate,.
the Government and dignity of the same. :

x ? g

TWELFTH COUNT ' i

And further PRESENT, That on the date, place and in the
jurisdiction set forth in the First count herein, the said

NANCY CRESPO knowingly did falsely state while under oath or
equivalent affirmation and/or affirmed the truth of said
gtateuent when she did not helieve it to be true, contrary to the
provisions of N.J.S. 2¢:28-2a, against the peace of this State,
the Government and dignity of the sawne.

.
y
B
i
i
g
Ei

THIRTEENTH COUNT

and further PRESENT, That on the date, place and in the
jurisdiction set forth in the First Count herein, the said
NANCY CRESPO knowingly did make a written false statement which
she did not believe to be true on or pursuant to a form bearing
notice, authorized by law, that is, a police complaint, to the
effect that false statements made therein are punishable,
contrary to the provisions of N.J.S. 2Ci28-3a, agajnst the peace
of this State, the government and dignity of the same.

Appendix,p %45 |
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: | o FOURTEENTH COUNT
: And further PRESENT, That

4 in the commission of an . offensa, contrary to the

Provisions of N.J.s 2C:28-4a i
J.8. 2c: + against the peace i
the Government ang dignity of the same, R S5 5w,

-~ T

3 HEW, IYI/ic

. ’ CARMEN MESSANO, PROSECUTOR
. A TRUR BTILL '

ASSIGNED TO THE SUPERIOR COURT

AUG 2 1996

/ BS\IGNMENT JUDGE SUPERTOR copRg

Appendix p “l
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Q

PLEA FORM

LY

county_Hudeny

DEFENDANTS NAME Rohe ol TOCME~  balors Judge w't/

i Usl ths charges lo which you are pleading gullty:

STAQUIORY Maxialze VCCB
indJAce /Compl 8 t Nature of Dffense Degrea Ti Assml*
120 7 26 i{:ff\\'& :,? MAX {Qrmn ! g:gz- Fioe

NS, 397 i ﬁﬁ%&&%@ W° max 1O W:!MO $wo

MAY,

MAX

MAX

Your total exposure s the result of this ples is: TOTALZO ek flolo.oa

PLEASE CIRCLE
) APPROPRIATE ANSWER
4, Did you commit the offensa(s) to which you gre pleading gulity? .~ 8]} (NO)
b. Do you understand that before the judge can find you guilty, you will
have o tell the Judge wha! you did that makas you quitty of tha Y7
particuldr offenss(s)? J {NOJ

Do you undergrand whal the charges mean? ES]) NOJ

Oc.you understand that by pleading guilty you are giving up certain rights?

Ameng them are:

2. The right (o 2 juty Ulal In which tha State mus! prove your guiit

beyond a reasonable doubt? NOJ
b, The right lo remain sient? [NO)
c. The right lo confront the witnasses agalne} you?

{NC]
‘Do you underetand (hal if you plead guilty: .
. You wil hava a crimiosl record? INC]

b. Unlass thg plea agresmenl providsr clharwise, you could ba sentenced
1o earva the maximum lane in confinemant, lo pay the ma¥mum fina and
{o pey ths maximum Violenl Crimes Compensation Board Assessmenl? @@ {NO]
c. You must pay 8 minlmum Violent Crimes Compensation Board |
asgessment of $50 ($100 minimim if you are convictad of & crimae
of vialence) for each counl to which you piead guilty? (Penaltyis )

© $30 il offanse occurred bebween January 9, 1386 and Decembar 22, 1891 o

Inclusive, $28§ if offgnse oceurred bafore Janusty 1, 1988) {fE {NOJ
d. I{ tho offanss occurrod on or nfler February 1. 1893 but was befors
March 13, 1985 and you sra bsing senlenced tc prebalien or a Stals
correclional facilty, you must pay a transacten fee of up lo $1.00 for sach
oceasion whon ® payment of lnstalimant payment s mada? 1 ha offense
oceurred oa of after March 13, 1885 snd Ihe senlence Is la probation, or the
sentenca otherwlss raquires payments of fingncia! obligations to the
probation divisicn, you must pay & Lanssclon fee of up lo $2.00 for sach /

.occasion when a payment of inalalknent payment Is mads? {NOY
e. If the gffanse ogcurred an of afler August 2, 1993 you must pay a $75 Sefe -
Neighborhood Sarvicas Fund assessment for each comviclion? ) 251} [NOY
f. If the offense occurred on of afler January 5, 1954 and you ere beng .
sentenced to ptabation, you must pay @ fes of up to $25 per month for the
term of probaiion?

g. Hf the crime occuired on or after January 2, 1987 you musl pay a Law
Enforcemant Officars Tralning and Equipment Fund penalty of $307

*VIOLENT CRIMES COMPENSATION BOARD ASSESSMENT Nﬁdﬁté!hﬁalﬁ lx p
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Do you understand that he cour cayld in its disaration Impose g muaimum
tme n canfinsment 10 be seAved before you become eliginls lor parols, -
which pariod coulg ba 28 loag as one naif of the pedod of 1.8 custodial
sentenced ynposed7

Did you enter a plea of guilty lo any charges tael regulrs & mendalory

- period of parale Ineligibiity or a mandatory exended lerm?

el
) 13,

o

1

a. If you are plesding guilty o sush a charge, the minimum mandaiory
period of paraie ineligdiity is ___years and ____menlhs (fitin

the number of yeargimentns) and the maximum period of parola ineligibity
¢pnbe ___ yesrs and muonths (fill In the number of yaars/maonths) and
this period cannol ba reduced by gond time, work, of minimum

cuslody credils. .

Are you pleading gullly ta a ciime (rat contalns a presumption of impdsonment
which maans Ihat it Is aimos( conzin that you wili go la siale prisen?

Are you presently on prabalion of parale?
. Do you roalize lhal & guity plea may resultin a viclalion of your
probalion or parcle?

Ara you presenlly sanving a cuslodial aenfence on ansther charge?

a. Do you undersland that a guilly plea may affect your parols
9lgiblity?

Uo you understand that if you havs plead gullty ts, or haya besn found
gullty on other charges, or ars presantly sening a custodial larm and tha
plea agreemant is sliant on tha issue, Ihe count may require that ell
seniences bs mada {0 run consecutively?]

List any chargos the prosscuior has egresd o recommend {or dismissal;

(744

ESh (Noy

—

%;3 &
@ INO| [NiA]
(VES) @

IVES) NO) (A )

| VES) Noj @

ndJAcc JCoinpl Count Nature of Olfense and Dagree '
Jiécgﬁg:ﬁ,w‘”s 1l Lo IO it f‘fﬁd'r'&:, Aro ggéét’:}'], f‘-”i ﬁS‘H

SMIY  Teee AheYs, Posg WPV bl e

. ol fois lypw

\J“{” '}rm? F;((( gwcqr, _{jr<,wom§[w Swesi-

{:ﬂ{ ALY i
I A -9 PET?%&:'“ t'hs‘flmgﬁnaf«*m/&,. D ~cun, LR "»‘wu)‘—"fé?'

mmm\}B

Specily any sentencs tha prosecutor has agreed lo feco

’T’L ’:j‘(.+ o~ Cuch o FPamgp CD‘/Ehrr‘fn/ ";'x‘&"‘%co‘s

,i()/mj? cle esu ot ppet—

Has the prosacutor prorised thal hidoulsha wil NOT:
3. Speak of saniencing?

b. Seck an extended lerm of conlinemont?

c. Seek 3 sfipulalon of parcle neliglblity?

Aie you zviare thal you must pay restiulion if the court finds thereis a
vicUm who has sufferad a loss and If the court Binds thal you are able of
will be able in the fulure 19 pay restitution? .

]

57, |
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Do you ungerstant nhal o you a1e 2 p 1hie afbce holdst of amplcyse,
¥3v ©n be ruquied 1o furled your 606G of 1ob by virtuo of your iy
pes o guty? V&S] ?"0}/!“’% /

7
. OU y04 urrdersland thal ol you are not a Unded Stales cilizen or \w{,’j
nabunal, you may L depanao by vites of your pisa of guity? (YES] {0} gN-’A}/

bave you ciscussed wath your ansiney e legal doclring of masges? @%fl NO} g
Are you grang up your r4gnt al sentence to srgue that hera aso

LnaiQes you ploadac guilty ba for wiveh you cannol bg.given a -
separale senfarce? YEs] o} (heml)
List ay other prainises or repiescnlauons thal have been mads by

you, U8 progeculor, yaur defense attornay, of anyono else us ¢
pan ol thes ploa of quaity:

,’%"SZ Sl of o M‘)}’- 10 gpal,

Have any pdmises other then thees mentioned on Wi form, ar any
ttireals, been made in order o cause you lo pizad quilty?

s Do you undarstand 1931 tha judgs Is not baund by any promaes ot
fecommandatons ol ihe prosacuier and thal the judga has hha fight
1o rejoct the pioa bulore sentencing you and a tight lo kmpoze 2

mart sevare sonience?

b Co yuu ungdrstand that if the jutge dectos Lo umpoga a Mmofe SaVero
senlance thap recommended by the prosocular, thal you may taka nazk
yout plaa? 4 ‘

¢ Cayou undersiand thet f you are permitied lo lake back your ples

of susty bacause of the judge's senfonicy, tiat ANYINAG YOU S3Y

o furtherance of the guity ples cennct be usad sgainst you &t teal?

Aro you galshes with (ha aavico you Niave rscaived (rom youd faver?

O pou haws sny Questons concarmnng e pisa?

s 9/ i

DEFENRSE ;mc,::?‘? Filey §

1/.\
Fi e
PRUSECUTOR Mﬂ( d"'

This pésa is the reeutt of the udge 'Sclnditional 'natcalions ¢t the
maxmum seatance ne of she woldd impose adependent of the prosecutors
recommandation  Accordingly, tha "Supplemantat Plaa Foerm for

fon-Hegotiated Pleas™ has hean complesed.
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Respectfully Submitted,

St

Gino Bartolai, Esquire

Attorney ID # PA 56642

Counsel of Record for Roberto Torner
238 William Street

Pittston, Pennsylvania 18640

email: Bartolai@ptd.net

(570) 654-3572
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