APPENDIX -A




Case: 20-3198 Document: 15-1 Page: 1  Date Filed: 03/03/2021

DLD-103 February 25, 2021
'UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 20-3198
NOEL BROWN, Appellant |
VS.
COMMONWEALTH OF PENNSYLVANIA, et al.
(M.D. Pa. Civ. No. 4-19-cv-01230)
Present: JORDAN, KRAUSE, and PHIPPS, Circuit Judges
Submitted are:

(1)  Appellant’s request for a Certificate of Appealability under 28
U.S.C. § 2253(c)(1); and

(2)  Appellant’s informal brief construed as document in support of his
request for a Certificate of Appealability

in the above-captioned case.

Réspectfully,

Clerk

ORDER

Appellant’s application for a certificate of appealability is denied. See 28 U.S.C.
§ 2253(c). Jurists of reason would not debate that the District Court correctly dismissed
his 28 U.S.C. § 2254 petition largely for the reasons set forth in its opinion. Buck v.
Davis, 137 S. Ct. 759, 773 (2017). Furthermore, jurists of reason would not debate
whether Appellant was entitled to relief even if the claims that he labeled as Eighth
Amendment claims could be construed as having been brought under different
constitutional theories and the new allegations in Appellant’s objections to the Magistrate
Judge’s Report and Recommendation could be construed as amendments to his § 2254
petition. See United States v. Thomas, 221 F.3d 430, 435-37 (3d Cir. 2000). We note
that Appellant has presented new claims of arrest without probable cause and retaliatory
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arrest in his application for a certificate of appealability and document in support of his
application. To the extent that he thus requests certification to file a second or successive
§ 2254 petition, see generally United States v. Santarelli, 929 F.3d 95, 105-06 (3d Cir.
2019), we decline certification because he does not meet the requirements of 28 U.S.C.

§ 2244(b)(2)(A)-(B).

By the Court,
s/ Cheryl Ann Krause
Circuit Judge
Dated: March 3, 2021 Ry
CJG/cc: Noel Brown PR
Ronald Eisenberg, Esq. 2 g

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate



OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT Unitep States Court OF APPEALS TELEPHONE

21400 UNITED STATES COURTHOUSE
601 MARKET STREET 215-597-2995

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

March 3, 2021

Noel Brown
Somerset SCI

1600 Walters Mill Road
Somerset, PA 15510

Ronald Eisenberg

Office of Attorney General of Pennsylvania
1600 Arch Street, Suite 300

Philadelphia, PA 19103

RE: Noel Brown v. Commonwealth of Pennsylvania, et al
Case Number: 20-3198
District Court Case Number: 4-19-cv-01230

ENTRY OF JUDGMENT

Today, March 03, 2021 the Court issued a case dispositive order in the above-captioned matter
which serves as this Court's judgment. Fed. R. App. P. 36.

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The
procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
[LAR 35 and_40, 'and summarized below.

Time for Filing:
14 days after entry of judgment.

45 days after entry of judgment in a civil case if the United States is a party.

Form Limits: .

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App.
P. 32(g).

15 pages if hand or type written.

Attachments:
% A copy of the panel's opinion and judgment only.
]


http://www.ca3.uscourts.gov
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Certificate of service.
Certificate of compliance if petition is produced by a computer.
No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari.

Very truly yours,
Patricia S. Dodszuweit, Clerk

By: s/ Caitlyn
Case Manager
267-299-4956

Cc: Mr. Peter J. Welsh
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 20-3198
NOEL BROWN,
Appellant
.

COMMONWEALTH OF PENNSYLVANIA;
ATTORNEY GENERAL PENNSYLVANIA

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. No. 4-19-cv-01230)

District Judge: Honorable Malachy E. Mannion

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
- PORTER, MATEY, and PHIPPS, Circuit Judges

The petition for rehearing filed by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.
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BY THE COURT,

s/ Cheryl Ann Krause
Circuit Judge

Dated: April 9, 2021
CJG/cc: Ronald Eisenberg, Esq.
Noel Brown
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-, 'UNITED STATES DISTRICT COURT
MIDDL% DISTRICT OF PENNSYLVANIA

NOEL BROWN, 3 CIVIL ACTION NO. 4:19-1230
Petitioner

~

(Judge Mannion)
V. .

COMMONWEALTH OF
PENNSYLVANIA, et al.,

Respondents

MEMORANDUM!

F’ending before the court is Magistrate Judge William L. ArbuCkIe’s Report
and Recommendation (“R&R™) suggesf[ing the denial of Petitioner Noel Brown’s 28
U.S.C. §2254 petition for a writ of hab_eas_ corpus. The petitioh challenges Brown’s
| (“Petitioner”) November 2016 criminal convictio‘n in thé Wayne County‘Court of
.Common Pleas. Petitiéner has filed objections to the R&R. For the reasons that |

follow, we find that R&R will be ADOPTED.

' This matter has been reassigned to the undersigned following the passing of
our colleague, the Honorable James M. Munley, in March of this year.




l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Pennsylvania Superior Court described the background of this case in
an October 2017 opinion affirming Petitioner’s conviction as follows:

The record reveals that on June 29, 2016, A.C., the fifteen-year-old
victim in this case, was reported as a runaway. Affidavit of Probable
Cause, 7/7/16, at 1. A.C. had answered an online advertisement
seeking escorts and strippers. /d. On that day, A.C. left her mother's
house with Appellant. /d. By tracking A.C.'s cellular telephone,

Pennsylvania State Police were able to locate A.C. at a local motel. /d.

When the police arrived, they noticed that A.C. appeared intoxicated;

A.C. stated that Appellant had given her vodka. /d. The troopers
transported A.C. to the State Police barracks and questioned her
regarding the events of the prior evening. /d. A.C. told the troopers that
she had answered an online advertisement for escorts, and Appellant
picked her up and drove her to the motel. /d. At the motel, Appellant
provided A.C. with liquor, and A.C. fell asleep. /d. Police discovered
that after A.C. fell asleep, Appellant undressed A.C., exposed her
breasts, took a photograph of the minor's- breasts, and placed the
photograph online in an effort to utilize A.C. as a prostitute. /d. Police
also recovered a document signed by A.C. wherein she agreed to work
for Appellant, and Appellant would act as her pimp. /d.

- Police arrested Appellant and charged him with numerous crimes in
connection with the aforementioned events. At the preliminary hearing
before a magisterial district judge, there was a colloquy consistent with
Commonwealth v. Grazier, 713 A.2d 81, 82 (Pa. 1998), and a thorough
discussion of the factors outlined in Pa.R.Crim.P. 121(A)(2) concerning
pro se representation. N.T., 7/18/16, at 8. At the subsequent hearing

- on pretrial motions, Appellant informed the trial court that he remained
steadfast in his desire to represent himself. N.T., 10/3/16, at 4. The trial
court questioned Appellant, urged him to retain counsel, and informed
Appellant that the court would appoint counsel. /d. Appellant reiterated
that he would not accept counsel and would represent himself. /d. The
trial court ultimately permitted Appellant to proceed pro se, but the trial
court appointed standby counsel. /d. Following a jury trial, Appellant
was found guilty of interference with custody of chlldren dlssemlnatlon
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of photos of child sex acts, corruption of minors, furnishing liquor to
minors, and trafficking in minors.

On February 3, 2017, the trial court sentenced Appellant to an
aggregate term of 180 to 384 months of incarceration. Appellant filed
post-sentence motions that were denied, and on February 9, 2017,
Appellant filed a timely appeal. Throughout the proceedings Appellant
remained pro se.

Commonwealth v. Brown, No. 649 EDA 2017, 2017 WL 4772761, ét *1-2 (Pa.
Super. Ct. Oct. 23, 2017) (internal footnotes omitted). |

Il. STANDARD OF REVIEW

In ,disposihg of objections to a magistréte judge’s report and
recommendation, the district court must make a de novo de‘termi-nation of those
portions of the report against which objections are made. 28 U.S.C. §636(b)(1)(c);
see also Sullivan v. CuYIe_r, 723 F.2d 1077, 1085 (3d Cir. 1983). The court may
‘{accept, not accept, or fnodify,(in whole or in part, the findings or recommendations
| made by the magistrate judge. Henderson v.. Carlson, 812 F.2d 874, 877 '(Bd Cir.
1987). The district coort judge may also recéive further evidence or recommit the
matter to the magistrate judge with instructions. /d.

For portions of the R&R which are not objected to, the court must-determine
if a review of the record evidencés plain erfor or manifest injustice. FED. R. CIv. P.
72(b) 1983 Advisory Committee Notes (“Wheh ho timely objection is filed, the court.

need only satisfy itself that there is no clear error on the face of the record to accept




the recommendation”); see also 28 U.S.C. §636(b)(1); Sullivan v. Cuyler, 723 F.2d A

1077, 1085 (3d Cir. 1983).

Here, the R&R addresses a petition for a writ of habeas corpus filed ‘pursuant-

to 28 U.S.C. §2254. Section 2254 provides as follows:

(a) The Supreme Court, a Justice thereof, a circuit court judge,
or a district court shall entertain an application for a writ of habeas
corpus in behalf of a person in custody pursuant to the judgment of a
State court only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.

(b) (1) An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted unless it appears that — |

(A) the applicant has exhausted the remedies available in the
courts of the State;

(2) An application for a writ of habeas corpus may be dehied on
the merits, notwithstanding the failure of the apphcant to exhaust the
. remedies available in the court of the state.
28 U.S.C. §2254. ‘
‘Thus substantive and procedural requirements are provided by §2254.
Specifically, the Petitioner must allege he is in custody in violation of the
Constitution or laws of the United States, and he must have exhausted his State

court remedies. /d. Bearing these standards in mind, we now turn to the R&R and

objections thereto.




lil. Discussion

Before addressing the merits of the petition, it is important to determine
Wwhether th.e Petitioner -has eXhausted his state court remedies. 28 U.S.C.
§2254(b)(1). The R&R points out that the Respondent concedes that the Petitioner

| has fully exhausted his claims. (See Doc. 17 at | 5). None of the state appellate

courts, however addressed the merits of the Petitioner’s claims. For example, t the

Superlor Court concluded that Pet|t|oners direct appeal ﬂlngs consvsted of

nonsenS|caI invective on the proceedlngs in the trial court Commonwealth v.

DTN

Brown, No. 649 EDA 2017, 2017 WL 4772761 at *2 (Pa. Super. Ct. Oct. 23, 2017).

The court dlsmlssed the - appeal “[d]ue to the overwhelming def|C|enC|es in

T e e P

e e

PetitiOnrer filed an untimely appeal to the Pennsylvanla Supreme Court, and the

court_did not grant him leave to file it nunc pro tunCM_Pennsﬂy@ |
; ol

S preme Court did not address the merits of his claims either. (Doc. 17-8).

o —————————

Petitioner'then filed a motion under the Pennsylvania Post Conviction Relief

Act ("PCRA”) which the trial court denled (Doc..17-10, 17-11). Upon appeal the

Pennsylvania Superior Court found that Petltloner had failed to comply with.

‘numerous appellate procedural rules and that he “failed to develop any issue in

e

- - e e

e oo

any 'meaningful fashion capable of revrew Accordlngly, we drsmlss thls appeal ?

i Aty et




Cemmonwealth v. Brown, No. 2388 EDA 2019, 2020 WL 1461011 at *3 (Mar. 24,

2020).

Thus, inStead of addressing the merits, the appellate courts dismissed his

Rttt B 1o i
R e e D

que to the Petitioner’s failure to follow a procedural rule the

vt e

Wered procedurally defaulted. Under the rules of procedural default |

e Y

~—

“a federal court will not review the merits of claims |nclud|ng constitutional claims, |

et

that a state court declined to hear because the prisoner failed to abide by a state

. e s T i T —

procedural rule.” See Man‘inez v. Ryan, 566 U.S. 1,' 9 (2012). Federal review of | |
procedurally defaulted claims “is barred unless the. prisoner can demonstrate
cause for the default and actual prejudice.as a result of the alleged violatidn of
federal law, or ‘demonstrate that failure to consider the claims wiII“resuIt’ in a
‘fundatnental miscariiage of justice.” Coleman v. Thompson, 501 U.S. 722, 750

(1991) Hereww@y excuse o‘rjustif"cation for his failure

to follow the state procedural rules and thus he has not established cause. |

—— S

Additionally, as pointed out by the R&R, none of the issues Petitioner raises has

Imerit, thus he has not established prejudice. The P.etitioner also has not
~ | established a fundamental miscarriage of justice.
The R&R breaks the petition down into four issues: 1) Jurisdiction and

' ° . \ .
Venue; 2) Eighth Amendment - Cruel and Unusual Punishment; 3) Ineffective

6




Assistance of Counsel; and 4) Composition of the Jury/ Due Process.'The R&R
finds no merits to any of the issues raised, and the petitioner objects. We will
address each issue separately.

A. Jurisdiction and Venue

The petitioner challenges the'jurisdiction and venue of his crirrrinal case
whieh was tried in the Wayne Couhty Pennsjrlvania Court of Common Pleas. The
R&R properly explains that the courts of commen eleas have origiha| eubject -
matter jurisdiction over cohtroversies arrsing from violation of rhe Pennsylvania |
Cr‘imes Code. See Commohwealth v. Bethea, 828 A.2d 1066, 1074 (Pa. 2003).
Further, the court had personal jurisdiction over the Petitioner as he was domiciled
in the Commonwealth. 42 PA. CeNs. ST. §5301 (providing for personal jurisdiction
in the Pennsylvania courts for those domiciled in the Commo-nwealth). These

conclusions are correct, and they ,Mﬁpgg_;d_g_o_’g’_ei )

S SN oy e e e

the county Wh.er_eib.@_Q[Lm\eNoecu_rLeg: But where a series of crrmlnal acts occur in

two counties as part of the same criminal episode, venue is proper in either county.
PA. R. CRIM. P. 130(A)(3) and PA. R. CRIM. P. 555; 42 PA. CONs. STAT. §5106. This_

_summary of the Iaw is accurate and will be adopted.

e |

The R&R applies the law to petitioner’s case in the foIIowmg _manner:

et AN v e e . U R e

s e

| Petitioner was arrested in Monroe County, where criminal activity occurred with.




the victim. He was tried, however, in Wayne County. The R&R indicates _thét this
coulnty is an appropriate venue because it is where he met the victim before driving
her to Monroe Cou.nty. Petitioner “STRONGLY OBJECTS® to this as
“speculation/opinion without any evidenée.” (Doc. 27, Ob»jections‘at 4). The. trial.

transcript, however, supports the R&R's analysis. Accorqi_ljg to the transcript, the

minor_victim lived in Honesdale, Wayne County, Pennsylvania, and petitioner

e e e e e e

picked her up there after she responded to an online advertisement s eking

escorts. He transported her to Monroe County, Tannersville area, where the crimes

e e e e A ey 2 e ey e

continued. (Doc. 17-1, Notes of Trial Testimony ("N.T.”) Nov. 7, 2016 &t 9-13, 16))

Doc. 17-3, N.T. Nov. 7, 2016 at 80-83). Petitioner’s objection is thus wholly without

merit and will be overruled.

B. Cruel and Unusual Punishmeht

Next, the R&R addresses the issue of Eighth Amendment Cruel and Unusual
and unusual claims. The Eighth Amehdment prohibits a prisdn official from
exhibiting “deliberate indifference” to a substantial risk of serious harm to an

inmate. Farmer v. Brennan, 511 U.S. 825, 828 (1994).¥Eetitioner raises no such

issue in the instant case. In his objections to support the Eighth Amendment claim,
| petitioner mentions such matters as high bail, being shackled with chains prior to

trial in view of prospective jurors, witness tampering, the court’s ruling on a motion

8

Punishment. The R&YR points out that the petition does not raise any proper cruel |-




in limine and the question of losing most objections at trial to preserve an appeal

issue (Doc 27, Objections at 6). None of these matters are_proper Eighth

W and the R&R will be adopted on the Eighth . Amendment_

et e g i e S R e e st i e
i —

analysis.?

C. 'Ineffective Aesistance of Counsel

The third ‘issue addressed by the R&R is whether the defehdant properly
alleged ineffective. assistenee of coudsel. Here, petitioner is not entitled to relief on
a clalm of ineffective a33|stance of counsel. He proceeded pro se at trial end direct
appeal. On the appeal of his PCRA motlon he was represented for a perlod tlme
From his objections, it is apparent that Petitioner complains of his PCRA counsel S
ineffectiveness. (Doc. 27, Objections at 7).

To est‘a‘blish ineffective'ness of counsel, the petitioner mUst esfablish fhe
following two factors: 1) performance of cdunsel feli below an objective standard
of reasonableness; and 2) that but for counsel’s errors, the result of the underlying
proceeding would have been different. Strickland v. Washington,. 466 U.S. 668,

687-88 (1984).

2 Further, these issues are not fully addressed by the petitioner, they are merely
listed. A habeas petition must “specify all the grounds for relief available to the
petitioner and state the facts supporting each ground.” Mayle v. Felix, 545 U.S.
644,655 (2005) (citing Habeas Corpus Rule 2(c)). Accordingly, raising these
issues.in the objections is not an appropriate response to the R&R.




, The(Pennsylvania Superior Court explained petitioner's PCRA counsel’s

performance as follows:

On October 25, 2018, Appellant timely filed the instant PCRA
petition. Counsel was appointed and, following investigation of
Appellant's numerous claims, counsel filed a no-merit letter and motion
to withdraw pursuant to Commonwealth v. Turner, 544 A.2d 927 (Pa.
1988) and Commonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988)

(en banc). On May 1, 2019, the PCRA court issued notice of its intent

to dismiss Appellant's petition without a hearing pursuant to

Pa.R.Crim.P. 907, and granted counsel’s motion to withdraw.
Commonwealth v. Brown, No. 2388 EDA 2019, 2020 WL 1461011, *2 (Pa. Super.
Ct. Mar. 24, 2020).

The instant petition and objections to the R&R fall well below ineffective-ness
of counsel standard. Although it is difficult to discern exactly what petitioner is.
complaining of, it appears that he and his counsel disagreed upon the issues to be
presented td the court. Petitioner vdoes not set forth exactly what PCRA‘counsel’s
errors were and how he was prejudiced, espeéially in light of the fact that he

UItim'ately .represented himself in his PCRA appeal.

Moreover, 'l;[;ggrﬁe_g‘,%tes Supreme Court has explained that. “There is

no constitutional right to an attorney in state post-conviction proceedings. |
e — B A e LT

&

QonseqUentIy, a petitioner cannot claim constitutionélly ineffective assistance of
counsel in such proceedings.” Coleman v. Thompson, 501 U.S. 722, 752 (1991)
(internal citations omitted). Accordingly, the objections on this point will be

overruled.
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D. Jury issues

The final issue eddressed by the R&R invo.Ives jury issues. Petitioner
complains about the composition of the jury pool and also about the prosecution’s
use of peremptory chellenges during jury selection. The R&R suggests each claim
should be denied. We agree and wh'ile the petitioner tends to inappropriately blend
these two issues into one issue, will address them separ_ateiy.

1. Composition of the jurél pool® |

Petitioner first complains abdut the oomposition of tne jury pool. He states:
“Petitioner is a member of a religious and ethnic group that is capable of being
singled out for differential treatment, and members of the petitioners [sic] race were
under-represented on the venire.from which the petitioner [sic] jury was drawn, and
that the venire was selected under a practice prOviding the opportunity for

discrimination.” (Doc. 23, 3-4). According to the petitioner, “the jury pool was under

represe.nted of African American individuals.” (Doc. 27 at 9). fgt[tigner\ms

concede that one of the potential jurors was non—white to his “best knowledge and |

W’ (Doc. 27 at 9).

| The law provides that:

3 The R&R indicates that the Petitioner has not presented this issue to the state
courts. It appears, however, that |n_Petitioners suppiemental brief in support of
PCRA he has raised the issue. (Doc 17-5 at 12). Regardless, the Court agrees -
with the conclusion that the claim should be dismissed.

11




[ all

}1 Under the Sixth Amendment, a criminal defendant is entitled to a trial >
1 by an “impartial” jury. One important step in furthering impartiality is to§
_ :draw jurors from diverse segments of the population. The Supreme {
Court has declared this method a constitutional guarantee by
' concluding that the selection of a petit jury from a representative cross
fsectlon of the community is an essential component of the Sixth ¢ /
+ Amendment right to a jury trial. 7
United States v. Savage, 970 F.3d 217, 252 (3d Cir. 2020) (internal C|tat|ons
quotation marks and footnotes omitted).
To establish a VIoIatlon of his Sixth Amendment right to a jury which

WAV

represents a fair cross section of the community, a defendant must establish the

following:

(1) the group alleged to be excluded is a “distinctive” group in the
community; (2) the representation of this group in jury venires is not
“fair and reasonable” in relation to the number of such persons in the
community; and (3) the underrepresentation is caused by the
. “systematic exclusion of the group in the jury selection process. " Duren
~ v. Missouri, 439 U.S. 357, 364 (1979) |
Unlted States v. Weaver, 267 F.3d 231, 237 (3d Cir. 2001)

Here, the petltloner has not established these factors He makes merely

B

general@iﬂerpla@ allegations. No evidence is prov1ded regardlng the relationship
of the number of African Americans in the jury venire in relation to the number of

such persons in the Wayne County Communlty Lus section 2254 relief is not
//\A—M/ 5

avallable on this ground, and his objection to the R&R will be overruled.

o R S X

2. Peremptory challenges
Next, Petitioner complains of the prosecution’s use of peremptory

| challenges. In Baston v. Kentucky, 476 U.S. 79 (1986), the United States Supreme

12




Court held that peremptory strikes in jury selection cannot be made solely on the
basis of race. To establish a Baston claim:

First a defendant must make a prima facie showing that a peremptory
challenge h_as_ been exerC|sed on the basis of race. Second, if that
‘showing has been made, the prosecutlon must offer a race-neutral
basis for striking the juror in question. Third, in light of the parties’
submissions, the trial court must determine whether the defendant has
shown purposeful discrimination.

Miller-El v. Cockrell, 537 U.S. 322, 328-29 (2003) (citations omitted).

Petitioner does not identify, anyone of his race who was stricken from the jury

peremptorily-on the b‘asis of race. He_points out that a LatinpN\‘/y_a_s‘r_emoyeql_férp_ﬂrn
the jury due to the fact that he knew the prosecutor. (Doc. 23 at 4). This assertion
falls well short of establishing that any African American jurors were peremptorily

stricken on the basis of race. Petitioner S Baston claim is. lacking in merit and the

SRR

- e g T v

'E. Certificate of Appealabilitv |

The final issue addressed by the R&R is whether a certificate of appealability

should be granted. The R&R recommends that it should not. -

Pursuant to 28 U.S.C. §2253(c), unless a circuit justice or judge issues a certificate
of appealability (“COA"), an a_ppeal may not be taken from a final order in 'a
proceedingv under 28 U.S.C. § 2254‘. A COA may issue only if the applicant has
made a substantial showing of the denial of a constitutional right. 28 USC

§2253(c)(2). “A petitioner satisfies this standard by demonstrating that jurists of

13



reason could disagree with the district court's resolution of his constitutional claims
or that Jurlsts could conclude the issues presented are adequate to deserve
encouragement to proceed further ? M/ller—EI v. Cockrell 537 U.S. 322 (2003) |
Here, jUI’IStS of reason would not d|sagree W|th the Court s resolution of Petitioner’ s

claims. Accordingly, no basis exists for the issuance ofa COA.

IV. CONCLUSION

Based upon the above reasoning, we find that Petitioner’'s objections to the
| R&R should be overruled and the R&R should be adopted._AdditionaIIy, we will

decline to issue a certificate of appealability. An appropriate order follows.

MALACHY E. MANNION
United States District Judge

Date: October 19, 2020

19-1230-01 .
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" UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA

NOEL BROWN, : : CIVIL ACTION NO. 4:19-1230
Petitioner
(Judge Mannion)
V.

COMMONWEALTH OF
PENNSYLVANIA, et al.,

Respondents
. ORDER
| In accordance vyith the memorandum issued this sam.e'day, IT. IS
HEREBY ORDERED AS FOLLOWS: |
1) Magistrate Judge Arbuckle’s Report and Recommendation (Doc. 26) is
ADOPTED: |
- 2) Petitionér’.s objectioné (Ddc. 27) are OVERRULED;
3) The Petition for a writ of habeas corpus (Doc. 12) is DE\NIED»;
4) The Court declines to issue a certificate of appealability; and |

5) The Clerk of Court is directed to close this case.

MALACHY E. MANNION
United States District Judge

Date: October 19, 2020

19-1230-01 order




Additional material
from this filing is

available in the

Clerk’s Office.



