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Respondent-Appellee.

Before: KETHLEDGE, Circuit Judge.

Eric Christdpher Conn, a pro se federal prisoner, appeals a district court’s judgment
denying his 28 U.S.C. § 2255 motion to vacate, set aside, or correct sentence. He has applied for
a certificate of appealability (“COA”)). See Fed. R. App. P.22(b). -

Conn’s scheme to defraud the Social Security Administration and his subsequent behavior
led to a series of federal criminal actions against him. In 2016, a grand jury indicted Conn on a
plethora of fraud-related charges, and he was placed .on home detention with an electronic
monitoring device. See UnitédStates‘v. Conn, No. 5:16-cr-00022-DCR-1 (E.D. Ky.). In2017, he

.was chargéd by information with theft of govemrﬁent money and paying illegal gratuities. See
United States v. Conn, No. 5:17-cr-00043-DCR-1 (E.D. Ky.). Pursuant to a written agreement, he
pleaded guilty to both charges in exchange for the anticipated dismissal of the 2016 charges and
other concessions. However, Conn breached his plea agreement by removing his monitoring
device and fleeing to Honduras. He was sentenced in absentia to 144 months in prison. Following
his apprehension and extradition, a grand jury indicted him in a second 2017 action on charges
related to his escape and failure to appear for sentencing. See United States v. Conn, No. 5:17-cr-
00104-DCR-CJS (E.D. Ky.). Negoﬁations resulted in charges by information, a plea agreement,

and Conn’s guilty plea to conspiracy to defraud the United States, conspiracy to escape, and
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conspiracy to retaliate against an informant, all in violation of 18 U.S.C. §371 .v See UﬁitedStates
v. Conn, No. 5:18-cr-00059-DCR-MAS (E.D. Ky.). The district court sentenced Conn to three
terms of 60 months in prison, to be served consecutively to eéch other and to his prior federal
sentence, 3 years of supervised release, and $72,582,962.70 in restitution. The charges in his 2016
and 2017 indictments (Nos. 5:16-cr-00022-DCR-1, 5:17-cr-00104-DCR-CJS) »\./ere dismissed.
Conn did not file a direct appeal. |
Conn attempted to file a § 2255 motion challenging his conspiracy convictions, but, due to
possible clerk errors, problems with the mail, or both, his motion was received in pieces that were
out of order. After a magistrate judge entered an order that would have barred consideration of
two claims as uhtimely, the district court granted Conn’s motion to reconsider and permitted full
review of all claims. | | |
Conn’s complete § 2255 motion contained the following claims: (1) Attorney Scott White
rendered ineffective assistance of counsel by advising Conn to plead guilty to conspiracy to escape
even though he was not in custody at the time of his ﬂi.gﬁt and even though the information did ,
not refer to the basis or nature of his original confinement and did not name a coconspirator;
(2) Attorney Willis Coffey rendered ineffective assistance of counsel by failing to challenge the
consecutive nature of the three prison terms for Conn’s conspiracy convictions; and (3) White
_rendered ineffective assistance of counsel by operating under a conflict of interest. ann asserted
that White participated in pre-plea proffer sessions and negotiated the final plea agreement for the
conspiracy charges deépite his alleged involvement in the aforementioned criminal conduct and
additional criminal conduct in Central America. The government filed a premature response in

opposition in the midst of Conn’s filings. The district court denied Conn’s § 2255 motion on the

merits and declined to'issue a COA.

In his COA application, Conn now names Coffey as the attorney who rendered ineffective
assistance by allegedly advising him to plead guilty to conspiracy to escape even though he was
not in custody at the time of his flight. Conn also reasserts that White rendered ineffective

assistance by operating under a conflict of interest. Attachments to the COA application include
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Conn’s sworn declaration, an email from White to an Assistant United States Attorney, a letter

from White to Conn, and a letter from Conn to White.

An individual seeking a COA is required to make a substantial showing of the denial of a
federal constitutional right. See 28 U.S.C. § 2253(c)(2). “A petitioner satisfies this standard by
demonstrating that jurists of reason could disagree with the district court’s resolution of his

constitutional claims or that jurists could conclude the issues presented are adequate to deserve

encouragement to proceed further ” Miller-El v.

o ————e - -
lication because they were not presented to the district court. See Addams v. Holland, 330 F.3d

o consider Conn’s claims of ineffective assistance regarding

alleged errors in the information regarding the basis of his original confinement and the naming of

Next, the court dechines

a coconspirator and the alleged error regarding the consecutive nature of his prison terms for
conspiracy. Conn does not reassert these claims in his COA applfcation and thus has forfeited
them. See Jackson v. United States, 45 F. App’x 382, 385 (6th Cir. 2002) (per curiam); Elzy v.
United States, 205 F.3d 882, 886 (6th Cir. 2000).

A brief history of Conn’s representation by counsel is useful before addressing his
remaining claims of ineffective assistance. Conn retained White as counsel after the 2016
indictment. White moved td be appointed as counsel a few months after the 2017 indictment,
contending that he could properly serve as counsel despite potential ethical issues arising from his -
cooperation with the government after Conn’s flight to Honduras and his own near-simultaneous

trip to Nicaragua. Nonetheless, the district court terminated White’s representation and appointed

Coffey as counsel on January 4, 2018.

Conn’s claim that trial counsel rendered ineffective assistance by advising him to plead
guilty to conspiracy to escape because he was not in custody does not deserve further
consideration. Conn initially identified Coffey as the attorney in question, but, in his memorandum

for his § 2255 motion, Conn identified White as the attorney who advised him to plead guilty.
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However, White's representation of Conn terminated five months before Conn entered his guilty
pleas to the conspiracy charges on June 4,2018. Even if Conn’s reference to White in his § 2255
memorandum is construed as a scrivener’s error, given that Conn now contends in his COA
application that it was Coffey who gave bad plea advice, the underlying claim does not deserve
consideration to proceed'further. After Conn had pleaded guilty to theft of government money
and paying illegal gratuities, he conspired to commit the offense of escape from custody in
violation of 18 U.S.C. § 751(a) and did so. In United States v. Rudinsky, 439 F.2d 1074, 1076 (6th
Cir. 1971), this court affirmed a § 751(a) conviction for escape where a prisoner failed to return to
a federal community treatme"‘ﬁ‘f‘ center at a prescribed time after being permitted to leave
temporarily for aﬁ.épproved reason. This court held that “[a] person may still be in custody, even
though not under. constant supervision of guards, so long as there is some restrain:t upon his
complete freedom.” Id And in United States v. French, 107 F. App x 569, 570-71 (6th Cir. 2004),
this court affirmed a conviction for escaping from home confinement in violation of § 751(a)
where the defendant had escaped from home confinement with electronic monitoring while
awaiting trial on other chargés. In this case, Conn’s freedom was restrained by the order of home
confinement with electronic monitoring. Thus, Conn has not made a substantial showing that
either White or Coffey rendered ineffective assistance of counsel by providing deficient
performance with respect to his plea to conspiracy to escape. See Strickland v. Washington, 466
U.S. 668, 687 (1984).

Conn’s claim that White rendered ineffe’ctive assistance of counsel by operating under a
conflict of interest likewise does not deserve further consideration. As mentioned above, White’s
representation of Conn terminated well before he entered his guilty pleas to the conspiracy charges.

Even if White had acted under a conflict of interest, the district court’s decision to terminate his

" representation and appoint Coffey as counsel remedied any conflict. See United States v. Rivas,

637 F. App’x 338, 339 (9th Cir. 2016). Thus, regardless of any similarities between the terms of
a potential plea offer mentioned by the government in purported plea négotiations with White and

the actual terms of the plea agreement obtained by Coffey, Conn has not made a substantial
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showing that he accepted a plea offer while being represented by counsel who was opevating under
a conflict of interest. See United States v. Kilpatrick, 798 F.3d 365, 374-75 (6th Cir. 2015).
Accordingly, the court DENIES Conn’s COA application.

ENTERED BY ORDER OF THE COURT

Ul A oA

Deborah S. Hunt, Clerk
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No. 20-5307 FILED
: Jan 05, 2021
UNITED STATES COURT OF APPEALS _ '
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
ERIC CHRISTOPHER CONN, )
)
Petitioner-Appellant, )
V. ) ORDER
)
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. ) v

Before: SUHRHEINRICH, GILMAN, and LARSEN, Circtit Judges.

Eric Christopher Conn petitions for rehearing en banc of this court's order entered .on
October 14, 2020, denying his application for a certificate of appealability. The petition was
initially referred to this panel, on which the original deciding judge does not sit. After review of
the petition, this panel issued an order announcing its conclusion that the original application was
properly denied. The petition was then circuléted to all active members of the court, none of
whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established

court procedures, the panel now denies the petition for reheéring en banc.

ENTERED BY ORDER OF THE COURT

Deboran S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

UNITED STATES OF AMERICA,

Criminal Action No. 5; 18-05 9-DCR
and _
Civil Action No. 5: 19-416-DCR

, Plaintiff/Respondent,

MEMORANDUM OPINION

AND ORDER

)
)
)
V. )
ERIC CHRISTOPHER CONN, )
)
)

Defendant/Movant.
| | kkk  kkk  kkE ko

Defendant Eri.c Conn pleaded guilty to conspiring to ‘defraud the United States;
“conspiring to escape, and conspiring to retaliate against a witness. He was sentenced to 60
moqths’ imprisonment on each count, to run consecutively, for a total term of 180 months’
imprisonment. bom has now filed a motion to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255 based on claims of ineffective assistance of counsel.

Because Conn has failed to establish that his attorney’s assistance fell below an
objective standard of reasonableness or that he was pxejudiced by counsel’s performance, his
motion will be denied.

I

Conn was indicted in 2016 on numerous charges arising from his involvement in a well-

publicized scheme to defraud the Social Security Administration. [See Lexingfon Criminal

Action No. 5: 16-022-DCR.] He retained attorney Scott White, among others, to represent

leaded guilty to an information charging theft of

him in the proceeding. In March 2017, he

e i

————— T

.

goverpment money and paying illegal gratuities with the understanding that the goven

P . —— = e s
—
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would move to dismiss the charges in Lexington Criminal Action 5: 16-022-DCR at

sentencing. [Lexingtom No. 5: 17-043-DCR] But in June 2017, while on

home detentioypri{rto sentencing, Connjremoved his electronic monitoring device and fled

C

104-DCR]
—
Conn was arrested by Honduran authorities and extradited back to the United States in
December 2017. Because Conn breached the terms of the plea agreement in Lexington

Criminal Action No. 5: 17-043-DCR, the United States elected not to dismiss the charges in

———————
Lexmgton Criminal Action No. 5: 16-022-DCR. Lacking sufficient funds to continue to pay

)

e

for White’s services, Conn asked the Court to appoint White under the Criminal Justice Act,

18 U.S.C. § 3006A. [Lexington Criminal No. 5: 16-022, Record No. 298] The Court
determined that Conn qualified for appointed counsel, but declined to appoint White, and
instead appointed complex-qualified CJA Panel member Willis Coffey on January 4, 2018.

Id. at Record No. 302.

Coffey assisted Conn in negotiating the plea agreement into which the parties entered

in the instant matter. Conn agreed to plead guilty to an information charging conspiracy to
. by e

defraud the United States, conspiracy to escape, and conspiracy to retaliate against a witness,
' =

=
all in violation of 18 U.S.C. § 371. [Lexington Criminal Action No. 5: 18-CR-059- DCR] In

return, the U ted States agreed to dismiss the charges in Lexmgton Crmrunal Actlon Nos. 5:

—

16-022-DCR and 5: 17-104- DCR upon entry of Judgment in this matter. [Lexington Criminal

No. 5: 18-059, Record No. 7] - —
-2 -
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Conn pleaded guilty to the information on June 4, 2018 and was sentenced on
September 7, 2018. Conn’s offense level of 43 and criminal history category of II produced a
guidelines range of life. However, each count of conviction carried a statutory maximum'
sentence of 60 menths. See 18 U.S.C. § 371. Because the statutorily-authorized maximum
sentences were lese than the minimum of the applicable guidelines range, the guidelin-es range

became 180 months. See U.S.S.G. § 5G1.2(b). Cons1stent with the parties’ plea agreement,

-
———

the Court sentenced Conn to a 60-month term of i imprisonment on each of the three counts, to
\
run consecutively, for a total of 180 months.

The Court ordered that the term would run

consfecutively to the 144-month term imposed in Lexington Criminal Action No. 5: 17-043-
DCR. Conn waived his right to appeal the guilty plea, conviction, and sentence, and forfeited
his right to bring a collateral attack under § 2255, with the exception of claims of ineffective
assistance of counsel. 7
Conn did not pursue a direct appeal. HoWever, on October 1, 2019, the Court received -
a partially-completed motion to vacate, set aside, or correct sentence pursuant to 28 U.S.C. §
—

12255 which was prepared on form AO 243, and dated September 25, 2019. [Record No. 35-
1] It consists of pages two, three, seven, eight, and thirteen. There is only a “ground three,”
for relief in which Conn claims that attorney White provided ineffective assistance due to a
conflict of interest. Conn requested an extension of time until November 1, 2019, to file “a

supporting “all inclusive’ memo of law.” That request was denied. [Record No. 36]

The Court received a six-page handwritten motion to vacate, set aside, or cd‘rr\qzt

———

sentence pursuait to § 2255 on Octaber 8, 2019, which is dated September 20, 2019, [Recrd

-

No. 37] Conn again alleged that White provided ineffective assistance due to a conflict of

- interest. The motion contains an additional allegation that Coffey provided ineffective

e

-3-



Case: 5:18-cr-00059-DCR-MAS :Doc #:52 Filed: 01/31/20 Page: 4 of 15 - Page ID#: 380

assistance by advising Conn to plead guilty to the escape char'ge. Conn’s handwritten § 2255
petition was docketed as a motion and submitted to United States Magistrate Judge Matthew
A. Stinnett, who directed the United States to respond to the issues presented. See 18 U.S.C.
§ 636(b). [Record No. 40]

On November 18, 2019, Conn tendered a motion to amend the §‘ 2255 petitiph, which -
Magistrate Judgé Stinnett denied to the extent that the new issues raised therein did not relate
_back to the original § 2255 motion. [Record Nos. 43, 45] Conn has now filed a motion to
reconsidgr the Magistrate Judge’s decision denying £he motion to amend. [Record No. 50] In
support, Conn reports that it has just come to his attention that an incomplete AO 243 formy/ §
2255 motion was filed in the record on October 1, 2019. He contends that on September 25,
2019, he mailed to the (iourt a 12-page AO 243/§ 2255 motion that included three grounds for
relief. He suggests that a clerical error must be to blame for the omission and he has provided
a copy of the completed AO 243/§ 2255 motion he purportedly tendered on September 25,
2019. [Record No. 50-1] |

A prisoner’s motion is deemed filed on the day he places it in the prison mail system.

Houstonv. Lack, 487 U.S. 266, 271-72 (1988). Conn concedes that he placed the handwritten

Accordingly, the handwritteﬁ motion is the operative § 2255 filing in this case. However, the
Court previously determined that Conn’s deadline for filing a § 2255 motion was September

27,2019. Both motions are timely filed based on the dates Conn attests he placed them in the

prison mail system.
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When a prisoner files a second § 2255 motion before adj_uelication of a first § 2255
motion is complete, the second motion is construed as a motion to amend. Clark v. United
States, 764 F.3d 653, 659 (6th Cir. 2014) (discussing Ching v. United St‘az‘es, 298 F.3d 174,
175 (2d Cir. 2602)); United States v. Bibbs, No. 12-cr-20332, 2017 WL 7805745, at *1 (E.D.
Mich. Mar. 30, 2017) (collecting cases). The liberal standards of Rule 15 of the Federal Rules
of Civil Procedure govern amendment of a petition for writ of habeas corpus under § 2255.
See Hodges v. Rose, 570 F.2d 643, 649 (6th Cir. 1978). Had the Court received the 12-page
AO 243/§ 2255 motion on October 1, 2019, it certainly would have granted Conn leave to
amend his earlier, handwritten motion.! See Fed. R. Civ.P. 15(a). Aceordingly, in the interest

of resolving Conn’s claims on the merits, the Court will consider all of the arguments raised

in Conn’s amended § 2255, which he contends he mailed to the Court on September 25, 201__9.

[Record No. 50-2] By

A defendant who moves to vacate his sentence under 28 U.S.C. § 2255 must
demonstrate the existence of an error of constitutional magnitude that had a substantial and

injurious effect or influence on the proceedings; that the sentence imposed is outside the

: It is still not entirely clear why Conn’s handwrxtten motion, which purportedly was
deposited in the prison mail system on September 20, 2019, arrived at the Court a week after the
AO 243, which purportedly was deposited i the prison mail systém on September 25, 2019.
Regardless, the Court accepts Conn’s version of events as true for the purposes of this analysis.

2 The United States tendered a response to Conn’s 55 _moti
[Rec_ord No. 4 was permitted to_tender a reply within 30 days of the government’s
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statutory limits; or that there was an error of fact that was so fuﬁdamental, it rendered the entire
proceeding invalid. United States v. Doyle, 631 F.3d 815, 817 (6th Cir. 2011).

The Sixth Amendment to the United States Constitution guarantees that criminal
defendants are entitled to the right of assistance of counsel. Beasley v. United States, 491 F.2d
687, 692 (6th Cir. 1974). To succeed on a claim of ineffective assistance of counsel, the
defendant must satisfy two elements; that counsel’s performance fell below an objective

standard of reasonableness and that the defendant was prejudiced by counsel’s performance.

4

- Strickland v. Washington, 466 U.S. 668, 687-88 (1984).

A defendant who seeks to challenge the validity of his guilty plea based upon a claim
" of ineffective assistance of counsel may do so by showing “that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would have
insisted on goiné to trial.” Hill v. Lockhart, 474 U.S. 52, 58 (1985); Griffin v. United States,
330 F.3d 733, 737 (6th Cir. 2003). Alternatively, a defendant may succeed on an ineffective-
assistancé claim by showing that there is a reasonable probability t'hat, but fof counsel’s errors,
“the end result of the criminal process would have been more favorable by réason of a plea to
a lesser charge or a sentence of less prison time.” Rodriguez-Pentonv. United States, 905 F.3d
481, 487 (6th Cir. 2018) (qﬁoting Missouriv. Frye, 566 U.S. 134, 147 (2012)).

Conn has the burden of proving his allegations by a preponderance of the evidence.

Poughv. United States, 442 F.3d 959, 964 (6th Cir. 2006).
191 A

A. Counsel’s Advice Concerning Escape and Other Conspiracy Charges
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Conn claims that attorney Coffey failed to raise proper challenges to the charge of

conspiring to escape.’ First, he contends that his guilty plea to this charge was not knowing

and voluntary because he was not detained “in custody so as to trigger escape conviction.” He
also complains that the charge “failed to include reference to basis of original confinement nor

specify nature of confinement.” [Record No. 50-2, p. 4]

Any suggestion that Conn’s guilty plea was not knowing and voluntary is belied by the

——

colloquy that took place in open court during the change-of-plea hearing. The undersigned

(4

scrupulously followed the procedures required under Rule 11 of the Federal Rules of Criminal
Procedure and the defendant is bound by the answers he gave in response to the Court’s
questions. See United States v. Todaro, 982 F.2d 1025, 1029 (6th Cir. 1993). The undersigned

~— N
read the lengthy factual basis of the plea agreement aloud during the hearing. Conn, a former

attorney, advised the Court that the factual basis was true and correct. Additionally, he
reported that he had reviewed the agreement with attorney Coffey, Which_ he also
) {cknowledged by placing his initials in the lower right corner of each page of the factual basis.
When asked to summarize in his own words what he_héa done to be guilty of conspiring
to escape, Conn stated that he and his former employee, Curtis Wyatt, had discussed ways that

he could abandon his GPS monitoring and not report for sentencing. Conn further stated that

he did eventually leave and “was gone for about six months” unfil he was “brought back by
P

3 Title 18 of the United States Code, section 371, provides: If two or more persons conspire
either to commit any offense against the United States, or to defraud the United States, or any
agency thereof in any manner or for any purpose, and one or more of such persons do any act to
effect the object of the conspiracy, each shall be fined under this title or imprisoned not more than

five years, or both.
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the government.” Conn advised the Court that he wished to plead guilty to the information

~—
because he was in fact guilty and for no other reason.
mem—

“Unambiguous terms agreed to by the defendant in open court will be enforced. McAdoo

v. Elo, 365 F.3d 487, 496 (6th Cir. 2004). Further, solemn statements made in open court

“carry a strong presumption of verity.” Blackledge v. Allison, 431 U.S. 63, 74 (1 977). Conn

qlearly demonstrated his abiligg to knowingly and voluntarily enter a guilty plea in this matter,

- and he has not pointed to any factors which place that status into question.

‘ [t appears that Conn’s real argument is that his conduct does not constitute escape. Title

’ defendant is confined by direction of the Attorney General, or from any custody under “or by

A (/O -
/’" ¥7 virtue of any process issued under the laws of the United States by any court, judge, or

‘magistrate judge. .. .” (emphasis added).

Count 2 of the information charged that, beginning in or around June 2016, and

continuing through June 2017, Conn conspired with other persons including Curtis Lee Wyatt
— e e

e - ===
to escape from custody. [Record No. 4, pp. 4-5] Both the information and plea agreement

provided extensive factual background underlying the charge. To wit, Conn was charged with
various felony offenses, including conspiracy to commit ma;il and wire fraud and the Court
issue&a Warraﬁt for hlS arrest. [Record No. 7-1, p. 18] Following Conn’s arrest and initial
appearance, this Court ordered Conn to be confined via home incar_éérati'on at his residence in
?ikeville, Kentucky, with active electronic monitoring, pending trial. He was ordered to

appear in person at all future court hearings. /d. at p. 19.



[
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Conn received permission from the United States Probation Office (“USPO”) to leave
" his residence to travel to Lexington, Kentucky on June 1, 2017, for the purpose of pteparing
to testify at a co-defendant’s trial. /d. But instead of returning to his residence on June 2,
2017, as required by USPO, Conn met with Wyatt who supplied him with a vehicle and
Faraday bag. fd. at p. 21. At around 8:00 p.m.- on June 2, 2017, Conn severed the Court-
Ordered electronic monitoring device from his ankle, placed it in the Faraday bag supplied by
Wyatt, and fled the jurisdiction of the Court in the vehicle supplied by Wyatt. Id

The plain language of section 751 supports a reading of “custody” that is not limited to
physical confinement. Here, Conn was in custody by virtue of a felony arrest warrant issued
by this Court and an April 12, 2016 Release Order which placed Conn on home incarceration
with electronic monitoring and prohibited travel-outside the Eastern District of Kentucky.
Additionally, Conn was ordered to appear 1n person at all court hearings involving him.

[Lexington Criminal No. 5: 16-022-DCR, Record No. 40]

Courts have routinely recognized a broad definition of custody, which merely requires

some restriction on a defendant’s freedom that prevents him from coming and going at will.

Sg United States v. Sack, 379 F.3d 1177, 1179 (10th Cir. 2004); United States v. Rudinsky, _

439 F.2d 1074, 1076 (6th Cir. 1971). And the United States Court of Appeals for the Sixth

Circuit has recognized that a defendant may violate § 751 by escaping from home confinement

——— -

A

while awaiting trial for fraud. United States v. French, 107 F. App’x 569 (6th Cir. 2004).

o —

—

‘Conn suggests, alternatively, that the information was not sufﬁciently specific because
it “failed to include reference to' basis of original confinement” or “specify nature of
confinement.” This argument makes little sense. An indictment must fairly inform a defendant

of the specific charge against which he must defend and enable him to “plead an acquittal or

-9.
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conviction in bér of future prosecutions for the same offense.” Hamling v. United States, 418
U.S. 87, 117 (1974). Here, Conn waived his right to prosecution by indictment and pleaded
guilty to an information, which was accompanied by a lengthy statement of facts which
detailed the natufe of Conn’s confinement. As Conn acknowledged during his re-arraignment
hearing, he was-well-éware of these facts and had reviewed them with his attorney.‘ He has
not identified any aspect of counsel’s performance that was deficient, nor has he showﬁ tlilvat
he was prejudiced by a lack of speciﬁcity in the manner iﬁ which Count 2 was charged. -
Conn also a;serts that the “conspiracy. allegation failed to include a co[-]conspirator
and petitioner could not be convicted of a conrs-;;_inel& by himself.” [Record No. 50-2, p. 4] It
is unclear to which count Conn is feferring, since each of the three counts in the information

L

involved a conspiracy. And while the names of co-conspirators do not have to be known, see

United States v. Rey, 923 F.2d 1217, 1222 (6th Cir. 1991), each count named at least one other

individual with whom Conn conspired, or agreed, to commit the substantive offense. Count

1, conspiracy to defraud the United States, alleged that Conn conspired with others, ir_lcludg

s - —— - p———

that Conn conspired with others, including Curﬁs Lee Wyatt. And Count 3, conspirac to

Paul Andrus.
3 En short, Conn’s assertion is factually inaccurate and his argument is without merit.

B. Counsel’s Failure to Challenge 180-Month Sentence

Conn was sentenced to 60 months’ imprisonment on each of the three convictions under
18 U.S.C. § 371. Consistent with the parties’ recommendation, the undersigned ordered that

the terms would run consecutively, for a total term of 180 months. [See Record Nos. 7, p.-3;

-10 -
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18.] Conn now contends that attorney Coffey was constitutionally ineffective for failing to.
challenge this sentence because it exceeds the “[five years] prescribed statutory maximuri

prison term authorized by the general conspiracy provision.” [Record No. 50-2]

A conviction under § 371 carries a maximum term of irﬁprisonment of five years. Conn
— e ee—
=
371 consplracy to defraud

pleaded gulltyto three separate conspzraczes wluch each violated

W/P ' Smiz‘h, 424 F.3d 992, 1002:03 (9th Cir. 2005). Conn recognized this prior to entering his guilty
% 'ﬁlea and agreed to recommend to the Court that he be sentenced to three consecutive 5-year

W terms of imprisonment, for a total term of 15 years. [Record No. 7, p. 3]

Contrary to Conn S suggestion, each consplracy involved dlfferent conduct Wthh‘

suggest——and Conn does not contend—that the United States was w1111ng to enter into a plea

——————— - —
agreement which recommended a shorter sentence. Conn has not identified any aspect of

e ———

" counsel’s performance that was deficient or shown that he has been prejudiced by counsel’s

failure to make a frivolous argument. If not for the plea agreement that attorney Coffey helped
negotiate in this matter, Conn would have been facing numerous fraud charges in Lexington
Criminal Action No. 5: 16-022-DCR and multiple charges for escape and failure to appear in

P Lexington Criminal Actlon No. 5:17-104-DCR. Put simply, Conn’s post hoc desue for amore

i~

favorable plea agreement in this matter is not is not a valid reason for settin g aside his sentence.
- — o _—-—Q—_—?———-— S
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agreement in 5: 17-CR-043-DCR by fleeing to Honduras on Jug%_ =
M
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Conn contends that his guilty plea, conviction, and resulting sentence are invalid

because

defense counsel who guided petitioner through plea process and resided [sic]
over sentencing, operated with a clear ‘conflict of interest’ where [attorney]
Scott White was involved with some of the alleged criminal conduct and other
criminal conduct in Central America; but also partlclpated and directed the tenor
and ‘four corners’ of pre-plea [proffer] sessions with the FBI and U.S.
Attorney’s Office, and further negotiated the final plea agreement. And despite
having to previously reveal all such in great detail to members of the U.S.
Attorney’s office, the plea and conviction moved forward anyway.

To the extent this claim includes sufficient factual details to raise an issue under § 2255,

it is entirely contradicted by the record.* As previously stated, Conn retained attorney White
~—= —
near the outset of his initial criminal prosecution in 2016. [Lexington Action 5: 16-022-DCR]

White assisted Conn in reéching a plea agreement in Lexington'CriminaI Action 5: 17-CR-

043-DCR, in which Conn agreed to plead guilty to an information and the United States agreed

to dismiss the charges in 5: 16-CR-022-DCR. But Conn breached the terms oé EEE Egea

Whlte made numerous public statementnder following hlS
= D f— e e \ -
escape. Id at Record No. 298, p. 8. He was debriefed by FBI agents following his own return

—

to Lexington, Kentucky from a mission trip to Nicaragua on June 3, 2017.(/d/ White also
. : -l

allowed agents to inspect his computer in an effort to locate the source of e-mail messages he

<
had received from Conn while Conn was on the run. - @
4 The Court must hold an evidentiary hearing when a factual dispute arises. However, no

hearing is required when the petitioner’s allegations “cannot be accepted as true because they are
contradi the inherently incredible, or conclusions rather than statements of fact.”

alentine v. United States, 488 F.3d 325, 333 (6th Cir. 2007) (quoting Arredondo v. United States,

178 F.3d 778, 782 (6th Cir. 1999)). N
e —
- - 12-
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Conn was arrested in Honduras in early December 2017. Still represented by White,
he appeared in court for the first time following his apprehension on December 6,2017. Conn
requested a formal bond revocation hearing, which was scheduled on December 28,2017. The
United States submitted a status report on December 13, 2017, indicating that it intended to
prosecute Conﬁ in Lexington Criminal Action No. 5: 17-104-DCR and then proceed with his
prosecution in Lexington Criminal Action No 5: 16-022-DCR. Id. at Record No. 287. White

tendered a status report on December.27, 2017, stz_iting that Conn would oppose the United

States’ prosecution of him in Lexington Criminal Action No. 5: 16-CR-022-DCR, as it was

—

N ———
e e e
The following day, Conn moved for White to be appointed under the CJA because he
could no longer afford to retain him. While the Court did not find that White had any conflict

of interest in continuing to represent Conn, the Court did foresee “complaints down the line

~~——

from Conn/”sm counsel in the matter. [Lexington Criminal No. §: 16-
CR-024 DCR, Record No. 302] Bélieving that such comglaints could be eliminated by

“Introduction of fresh counsel in gl% ;” the Court appointed attorneg Coffey on
January 4, 2018. Ld ’ '

Conn has filed a motion to vacate, set aside, or correct his sentence in Lexington

Criminal Action No. 5:-18-059-DCR. He contends that “Counsel White worked out with the

counsel for the government the post-leaying charges to be resolved in an agreed-upen plea.”
[Record No. 37, p. 2] But attorney White never represente

this action. In fact, this

action was instituted nearly five months after White’s termination from representing Conn in

any criminal proceedings in this Court. [Lexington Criminal Nos. 5: 16-022-DCR, 5: 17-043-
-13 -
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DCR, and 5: 17-104-DCR] While White most certainly was involved in securing Conn’s plea
(N :

agreement in 5: 17-043-DCR, that is not the matter at hand.* And although some of the same

<L

. T p——— T ——
infofmation may have been involved, that does not change the fact that attorney Coffey

represented Conn throughout the proceedings in this matter and he alone v_vaé responsible for

negotiating the plea agreement on Conn’s behalf. Conn cannot obtain § 2255 relief based on

e e ————
V!(E]%%’? alleéed shortcomings when he did not represent -him in the case. ,

IV.

Al g
A 7

This Court must issue or deny a certlﬁcate of appealability when ifént#fs a ﬁnal order

that is adverse to the movant in a § 2255 proceedmg RM%Z% 5

Proceedmos for the Umted States D1strlct Courts 28U.S.C. § 2253(c)( 1)(B). A certificate of

s = p—

appealability may be issued only when

i¢ defendant has “made a substantial showing of the

29,

denial of a constitutional right. )T o satisfy this burden, the defendant must show

/’_—k\- . D r——

14
e

\'____’_'
that reasonable jurists could deba & whether the petition should have been resolved in a

different way or that the issues involved were adequate to proceed further. Slackv. McDaniel,

529 U.S. 473, 484 (2000).

Conn’s petition does not Ws. His claims regarding attorney
Coffey’s performance to do not come close to meetmg the standards for meffectlve assistance
of counsel under Strickland, 466 U.S. 668 and its progeny. As explained previously, the
conspiracz_ to escape charge was well-supported by the extensive factual basis that

accompanied the plea agreément, which was read aloud during re-arraignment and which Conn

acknowledged by initialing every page. And Conn’s dissatisfaction with the length of his

5 Judgment was entered in that matter on July 17, 2017.
.14 -
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sentence is not a basis for concluding that counsel provided ineffective assistance. There is no

indication that a different plea agreement was available or that the undersigned would have

been willing to impose a shorter sentence. Finally, Conn cannot receive habeas relief based

wﬁ(

on an attorney’s alleged conflict of interest when that attornéy did not represent him in the

0 L ——
. —
=

instant action.

—_————— v,
Based on the foregoing, it is hereby
ORDERED as follows:
L. Defendant Eric Conn’s motion to vacate, set aside, or correct sentence pursuant

to 28 U.S.C. § 2255 [Record No. 37] is DENIED.
2. The defendant’s motion to reconsider [Record No. 50] is GRANTED to the
\_/,._\ -

extent that the Court has considered the arguments presented in t lings at Record Nos. 35,

37,43, and 50. However, the relief requested under § 2255 is DENIED.

Dated: January 31, 2020.

4

Danny C. Reéves. Chief Judqge
> United States District Court
Eastern District of Kentucky
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iUNITED STATES DISTRICT COURT

EA TERN: DISTRICT@F—K:ENTUCKY

T T T CENTRAL DIVISION
o (at Lexington)

UNITED STATES OF AMERICA,
Criminal Action No. 5: 16-022-DCR

Criminal Action No. 5:17-043-DCR
Criminal Action No. 5: 17-104- DCR

)
)
Plaintiff, )
: )
V. : ) Criminal Action No. 5: 18-059-DCR
)
)
)
)

ERIC CHRISTOPHER CONN,
' ORDER

Defendant.

kK% kkk  kkk  kkk

Defendant Eric Conn has filed several motions for free transcripts in several cases and
in anticipation of filing motions to vacate, correct, or set aside his senterices under 28 U.S.C.
§ 2255. However, transcripts ordinarily are not furnished for the purpose of framing a motion
under § 2255. Lucas v. United States, 423 F.3d 683, 684 (6th Cir. 1970). This is because it is
assumed that, typically, a person in custody can recall the circumstances of a non-frivolous
error. Id. See also 28 U.S.C. § 753(f) (“Fees for transcripts furnished in proceedings brought

under section 2255 of this title to persons permitted to sue or appeal in forma pauperis shall be

paid by the United States . . . if the trial judge or a circuit judge certifies that the suit or appeal

is not frivolous and that the transcript is needed to decide the issue presented .. ..”)

Conn concedes that transcripts ordinarily are not furnished to a defendant before he
has filed a § 2255 motion, but he contends that specxal c1rcumstances warrant providing the
transcripts to him in this instance. See id. (citing United States v. Shoaf 341 F.2d 832 (4th Cir.

1964)). However, he has failed to 1dent1fy any circumstances that would warrant furnishing

him the requested materials.




et t'tIe to a tran‘

_ To begln Conn contends that he 1s_

,cnpt of the detentlon hearmg held~__::,_l

before then Umted States Maglstrate Judge Robert E err on Aprll 7 2016 [5 16 CR-022-

DCR, Record No. 78] Conn argues that his attomey was ineffective for advising him to plead

guilty to escape because he was not in custody at the time in question. But contrary to Conn’s
assertion, this transcript is not necessary to establish whether Conn was in custody. As the
government has pointed out, the “record is replete with documents and other items evidencing
that [Conn] was not detained.” [Record No. 340, p. 8] In fact, the magistrate judge did not
rule on the issue of detention during the detention hearing. Instead, he entered a separate Order
on April 12, 2016, concluding that Conn would be released pending trial, subject to various
terms and conditions. [Record No. 40]

Conn seeks various additional minute entries and transcripts to aid in crafting his
ineffective-assistance-of-counsel arguments. [5: 16-CR-022-DCR, Record Nos. 284, 308;
5: 17-CR—043-DCR, Record No. 58; 5: 17-CR-104, Record No. 62; 5: 18-CR-059, Record
Nos. 5, 14] He claims generally that these documents relate to nis claims of ineffective
assistance in relation to his breach of the initial plea agreement and counse!’s advice to plead
guilty to escape. However,v Conn was present at these hearings and has not explained why he
requires these documents to frame his arguments in a § 2255 motion.

Finally, Conn seeks the transcript from his sentencing in absentia, held on July 14,
2017. [5: 17-CR-043-DCR, Record No. 41] Although the defendant was absent (due to his
own actions), he has not identified any reason that this transcript is necessary to prepare a §
2255 motion. Conn makes the same vague assertions regarding ineffective assistance as it
relates to his breach of the plea agreement by absconding while on pretrial release. He also

suggests that counsel was ineffective for failing to object to the pre-sentence report, but he

[S S S - 2 -




how a transcript is necessary 0] prese_nt this claim in a § 2255 motion.

Accordingly, it is hereby

ORDERED that t.he; defendant’s motions for transcripts in LexingtonvCrimi'nai Action
No. 5: 16-022, Record No. 337; Lexington Criminal Action Nq. 5: 17-043, Record No. 86;
Lexington Criminal Action No. 5: 17-104, Record No. 76; and Lexington Criminal Action No.
5: 18-059, Record No. 20 are DENIED.

Dated: March 5, 2019.

3 Signed By: @ﬂ{?—;s
MJLC_RM
=52 United States District Judge




