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QUESTIONS PRESENTED

1, Was Matwyuks Due Process and Equal Protection and

- Constitutional Rights violated when trial counsel failed to
investigate exculpatory evidence. LE. Matwyuks proof of
residency, proof of alleged victims motive to attack Matwyuk,
proof that the alleged victims planned a physical attack against
Matwyuk, proof that attack by alleged victims was made against
'Matwyuk and proof that Det. Delong, being a cousin of the alleged
victims falsified reports and mishandled and tampered with
evidence? |

2, Was Matwyuks Constitutional Due Process rights violated when
the lead Detective, (Det. Delong), while related to the alleged
victims, remained in the capacity of the lead investigator in
Matwyuks case?

3. Was Matwyuks denial by the trial court to represent himself a
Constitutional Due Process Violation under the 14 Amendment?

4. Was Matwyuks 6™ Amendment Due Process right to be
represented by effective counsel violated by 1) his first attorney
failing to inform him of a plea agreement offered by the state, and
2) His second attorney failing to convey multiple pleas to
Matwyuk, instead filing a “Rule 11” against him, which he was
ultimatly declared competent to stand trial? |

3. Was Matwtuks 6% and 14% Constitutional Ammendmaent rights
violated when the state solicited previously precluded testimony of
Alicia Dena, and counsel failing to object to it?

6. Was Matwyuks 14™ Amendment Constitutional rights violated by
counsels (cumulative) Ineffective Assistance of Counsel errors?



LIST OF PARTIES

I>/J All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The oplmon of the United States court of appeals appears at Appendix F to
the petition and is

[ 1 reported at “ / i ; OF,

[ ] has been designated for publication but is not yet reported or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix £ to
the petition and is

[ ] reported at ,u/ G ; OF,
[ 1 has been des1gnated for publication but is not yet reported or,
[ 1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at AP ; oI,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

frrtecs (,cm 7 a/ 720y ,Ozu |

The opinion of the _. &% court
appears at Appendix A< _ to the petltlon ‘and is
[ 1 reported at /“/ 1z ; or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on Whlch the United States Court of Appeals decided my case
was _ JAnusy 14, 207

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _J Ay 74,202/ , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of cer orarl was granted
to and including A/ 13- (date) on (date)
in Application No. __A_AJ/#Z .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts;

The date on which the highest state court decided my case was Juwe 5, 2022
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
/‘{//4 , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including Vol (date) on A r#+ (date) in
Application No. A /7/14 .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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REASONS FOR GRANTING THE PETITION

This court should grant Certiorari due to the fact that all the lower courts
filed within the state of Arizona, and the Ninth Circuit court are only making their
rulings and decisions on innacurate court records and opinions and are not on the
facts of what the record is and what the petitioner is challenging. And that there are
clear constitutional violations Matwyuk is alledging.

The United States justice system hinges on these rights that every U.S.
citizen is guaranteed within the United States Constitution.

The petitioner has shown in his petition that there is clear compelling
reasons that exist for the exercise of the courts discretionary jurisdiction with the
fact that the petitioners Constitutional rights have been violated, and the lower
courts have done nothing to correct their errors.

These errors consist of the fact that Matwyuks due process rights were
violated by the lead Detective, (Delong), who is relatives with the alleged victims,
handling all the evidence, and was able to steer the course of the investigation in
the direction most favorable to protecting his families intrests, so as to avoid
criminal prosecution from the crimes they committed against Matwyuk. And that
there is evidence that Delong changed, conceiled and mishandled evidence.
Matwyuks 6 Amendment rights were violated by the courts by, 1. Rejecting
Matwyuks repeated requests to proceed in his own self representation. And 2.
When the court denied that request, he was given ineffective counsel.

Matwyuk made multiple attempts to represent himself to no avail. And his
attorney failed to investigate his case and convey the plea-agreements offered from
the state.

Matwyuks attorney failed to object to previously precluded testimony, and
failed to submit any evidence or call witnesses to support Matwyuks defense,
which clearly can be seen in the attached Supporting Documents, and that there
was evidence that exists to show Matwyuks defense. His attorneys performance
fell below reasonable standards for being effective under Strickland.

The lower courts decisions are erronious. There is clear and convincing
evidence that Matwyuks Constitutional rights were violated throughout the entire
appeallate proceedings.

There is also clear and convincing evidence that these alleged victims had
motive to cause harm to Matwyuk, because he is suing Alicia Dena, the alleged
victim, who planned an attack against Matwyuk, even going as far as to discuss
with her friends on “Facebook” how he should be jumped and one stating, “we
should play baseball with his kneecaps.”




These alleged victims attempted to assault Matwyuk, and their plan failed,
and Matwyuk was able to defend himself, but with the help of their Police
department relative, “Delong”, these alleged victims were able to place themselves
in the role as victims, and not the aggressors they were.

- Matwyuk also provided evidence that the alleged victims attempted to solicit
a “third party” to attack Matwyuk prior to the crimes he is charged with.
Subsequently, an incident took place where an assault occurred against
him.(Matwyuk) in his own home.

Then with the lead detective being a relative of the alleged victim, who
remained in an active role of the lead detective in the case, was able to manipulate
the course of the investigation, allowing the alleged victims to get away with the
perfect crime. That, and the errors of the lower courts, and his attorneys
ineffectiveness, contributed to Matwyuks Constitutional rights being violated, and
ultimatly his conviction.

There is a clear National importance of having the Supreme Court decide the
questions Matwyuk is presenting, aside from Matwyuk, an innocent man, who was
charged with a crime when all he did was defend himself.

If the errors of the court are not corrected of these Constitutional violations
against Matwyuk, how many other innocent men and women are currently in
prison for the same errors and Constitutional violations.

The decision of the court that decided Matwyuks case is in conflict with the
decisions of other appellate courts. Matwyuk has cited multiple cases to support his
claims from multiple circuits which show that Jurist of Reason could agree that
these are clear constitutional violations.

Matwyuk is asking this court to rule in his favor so as not to perpetuate the
courts violations, in accordance with its laws and jurisdiction.

The very foundation of our justice system is to protect its citizens including
Mr.Matwyuk.

JFrowlrrtvis For £l QuESrios Presenyen For
G ri?eminie 7UW5S GO0 o G0 A AS Folloess

1. Was Matwyuks due process and equal protection and constitutional
rights violated when trial counsel failed to investigate exculpatory evidence, ie,
Matwyuks proof of residency, proof of alleged victims motive to attack
Matwyuk, proof that alleged victims planned a physical attack against
Matwyuk, proof that attack by alleged victims was made against Matwyuk
and proof that Det. Delong, being a cousin of the alleged victims, falsified
reports and mishandled and tampered with evidence.
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2. Was matwyuk constitutional due process and equal protection rights
violated when the lead detective, (Delong), while related to the alleged victims,
remained in the capacity as the lead investigator?
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3. Was Matwyuks denial by the trial court to represent himself a
Constitutional Due Process violation under the 14 Amendment?

The court erred in voilating Matwyuk’s right to self — representation by
denying trial counsels dismissal in violation of 5" 6t and 8" and 14 amendments
to the united states constitution.

This claim was first raised in his Rule 32 and was found to be procedurally
barred for his failing to raise the claim in his direct appeal, noting his appellate
counsel overlooked the issue.

Matwyuk has presented evidence he wrote in the form of inmate letters to
the court multiple times expressing his desire to proceed in his own defense. He
notified the court of his intent to represent himself when he tried to fire his
attorney, who even tried himself to remove himself from the case but was denied.
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Matwyuk asserts the lower courts are in error for not acknowleging his
Facetta claim.

During court proceeding, every defendant has a Sixth- Amendment right to
legal representation of his choice, wheather that means paid attorny, public
defender or self - representation.

- The Ninth Circuit ‘Arizona’ federal oversight ruled in U.S. v. Moore, 159
F.3d 1154, 1161 (9" cir. 1998) That a defendant’s repeated attempts at dismissing
counsel is to be regarded as a waiver of counsel, (See Supporting Document,
Exhibits A, B, C, D, Pga=§,(Multiple attempts by Petitioner to dismiss his
Counsel)

The court also failed to go beyond perfunctory questioning and make a
“Scorching and Formal Inquiry” into Petitioners intentions for representations, and

his desire in future proceedings.

Petitioners numerous Pre-Trial Pro-Per motions, Although lacking “Legal
Verbage” warranted at least a Further Inquiry.

Bland V. California Dept. of Corrrections, 20 F.3d 1469, 1475 (9% cir. 1994)
If Petitioner had been grtanted heis right to self-representattion, He could have
corrected peerceived errors of his counsel. Cook v. Ryan, 688 F.3d 998, 609 (9t
cir. 2012)

Due to this error Matwyuk was unable to correct his attorneys errors, but if
he could have represented himself a jury of reason would not have found Matwyuk
guilty of the crimes accused against him.

4. Was matwyuks 6" Amendment due process right to be represented
by effective counsel violated by 1. His first attorney failing to inform him of a
plea agreement offered by the state, and 2. His second attorney failing to
convey multiple pleas to Matwyuk, instead, filing a “Rule 11”° against him,
which he was ultimatly declared competent to stand trial.

At the begenning of Matwyuk case, he was represented by Mr. Derienzo,
and was given a plea proposal for a stipulated 12 year plea by the state. But he
never presented it to Matwyuk. Instead he claimed a conflict of interest and
withdrew as counsel despite his constitutional obligation to present any offer from
the state. Matwyuks next attorney Mr.Craig, never communicated to him that the
state offered a 12 year plea, instead, Mr.Craig misadvised Matwyuk of a second

plea the state was offering, which was 5-15 years. ‘
Mr Craig communicated the plea as 5-15 years per victim. Petitioner points

to his Rule 11 hearing which he states “15 years or 50 years...” as evidence. He
thought he was being offered a plea with a presumptive sentence upwards of 30
years.

Y



Matwyuk trial counsel had a constitutional obligations to properly inform his
client of what he was facing. Matwyuk provided evidence in his Exhibits of letters
he sent the court prior to trial, in which he requested an audience with the court and
in another, where he requests “Negotiations and counter offers for Plea Proposals”.
The court could have resolved this matter through conducting a “Donalds”
hearing, but did not.

Jurist of reason would find it debatable the magistrate using guidance from
Hill v. Lockhart, 474 U.S. 52, 59 (1985) to determine Ground 2, when Lafler v.
Cooper, 132 s. ct. 1376, 1385, 182 L. ED. 2d 398 (2012) is more suited when
defendant is claiming I.A.C. of trial counsel for failing to give accurate advice as to
A plea or communicating that a plea was even offered.

Circumstances where counsel’s action may deprive a defendant of a plea
offer in violation of his 6" amendment right to effective assistance of counsel is
where the defendant was prejudiced by counsels deficient performance in advising
the defendant to reject a plea offer and proceed to trial. Counsel’s erroneous advise
may involve an inaccurate prediction regarding the likelihood of prevailing at trial
or probable sentence the defendant will receive if convicted. To demonstrate
prejudice in this context, the defendant must show the outcome of the plea process
would have been diffferent with competent advice where the plea offer was
rejected, “A Defendant must show that, but for the ineffective advice of counsel,
there is a reasonable probability that the plea offer would have been presented to
the court. “IE, that the defandant would have accepted the plea and the prosecution
would not have withdrawn it in light of interveining circumstances” that the court
would have accepted its terms and the conviction or sentence or both under the
offers terms would have been less severe than under the judgement and sentencing
imposed. Lafler v. Cooper (1d),

TO DEMONSTRATE PREJUDICE IN THIS CONTEXT

1. A defendant must show that but for the ineffective advice of counsel, there
is a reasonable probability that the plea offer would have been presented to the
court.

Emails between the state attorney and the trial attorney show that the state
attorney was willing to present the plea to the court. State attorney writes to trial
attorney Randal Craig; “Randal, I understand your need for more time. I attached
the original plea offer,”

“At one point before the plea was withdrawn/rejected, Delorenzo had (Matwyuk)
at up to 15 years total or stipulated 12 years total. He has over one year credit, I
will reopen the offer of up to 15 or stip to 12. Thanks, James” (See Supporting
Documents, Exhibit J, pg.3%)
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2. The defendant would have accepted the plea even sending an “inmate
letter” to the trial judge, stating, “please allow this to inform the court that I have
received photo image documentation of facebook transmissions between several
parties claiming to be victims or witnesses in the case against me, wherein they
openly discussed and conspired to invite me into a trap at the time my case
occurred and “beat me down.” As well as “ break my knee caps” with a baseball
bat, with my full name being the intended target. Dated 1-18-2013, and"please

Inform county attorney and allow me to request a hearing to discuss negotiations
based upon my inability to effectively communicate with my counsel as to this
enlightenment counter offer and plea negotiations. And Maryad other client

attorney difficulties ineffective counsel” dated 1-18-2013 (See Supporting
Documents, Exhibit d, pg<22)

3. Prosecution would not have withdrew it in the light of interveining
circumstances, Matwyuk did not receive any other choices and prosecution even
presented the plea in question to Matwyuks second attorney. (See Supporting
Documents, Exhibit J. pg.3¥%)

4. That the conviction or sentence, or both, under the plea offers terms would
have been less severe than under the judgment and sentence that was imposed.

Matwyuk was sentenced to 5 consecutive sentences equalling 36 years. Had
he been given the oppotrunity to receive and sign a plea, he would have signed said
plea and be serving a stipulated 12 years total. A plea which was offered but never
communicated to Mr. Matwyuk from his attorney. (See Supporting Documents,
Exhibit J, pg34)

(See Supporting Documents, Exhibit K, pg33¥ Which shows Petitioner
never received the plea from his Attorney, and instead, trial judge allowed attorney
to withdraw.

It is clear Petitioner’s 6 and 14" Amendment Rights were violated,
Missouriv. Frye. 132 s. ct. 1399, 1408, 182 L, ED.2d 379 (2012) A component of
the Sixth Amendment right to counsel in a plea bargaining context that counsel has
a duty to communicate any offers from the Government to the defendant. The Sixth
Amendment requires effective assistance of counsel during plea bargaining, U.S. v
Blaylock, 20 F.3d 1458, 1465-69 (9" cir. 1994) Attorney’s failure to communicate
plea offer stated claim of I.A.C. mandating for a hearing, Johnson v. Duckwork,
793 F.2d 873, 902 (7™ cir.); Griffin v. United States, 330 £.3d 733, 738-39 (6™ Cir.
2003); Teague v. Scott, 60 £.3d 1167, 1171 (5* Cir.1995); Turner v. Calderan, 281
f.3d 851 (9* Cir. 2002)

With the above, and original application for C.O.A., jurist of reason would
find the magistrates R&R and the District Courts judges determination to the facts
as found by the state court debatable.(R&R pg. 29 at 10-14); “The court supports
The state Habeas courts finding that a 15 year plea offer was made and rejected by
Matwyuk, and Matwyuk points to no evidence, much less the clear and convincing
evidence that rebuts the presumed correctness of the finding. Accordingly, the
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court must defer to the state courts finding that a 15 year plea offer was made to
and rejected by Matwyuk.”

Thus the record on appeal is silent as to Matwyuk rejectmg the plea as to the
state court never held a “Donald”’ hearing, or any other hearing. Conveying,
exploring, presenting or advising Matwyuk would be looking at if he went to trial,
verses a plea..

Also where the state used transcripts from doctor that petitioner said they
want to give him 15 years was only half the sentence, when in fact he said fifteen
to forty five years. The state took what was said out of context to satisfy their
argument.

5. Was Matwyuks 6'" and 14" Const. Amend. Rights violated when the
state soliceted previously precluded testimony of Alicia Dena, and counsel
failing to object to it?
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6. Was Matwyuks 14" Const. Amend. Rights violated by counsels
cumulative I.A.C. errors?
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~ CONCLUSION

The petition for a writ of certiorari should be granted.
Respectfully submitted,
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