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to withdraw this varticular exhibit from evidence for your
convenlience, 1t's a long statement and rather than having you
read it all they will simply present those portions they feel
will be rélevant to the testimony of this witness.

That will explain to you perhaps at a later time
why you don't have this in the jury room and your notes
request that it in fact was admitted. With that, Counsel, you
mav inguire.

MR. BOOMER: Thank you, Your Honor.

JAMES MICHAEL RICE,

called as a witness on behalf of the State, after first being
duly sworn upon his oath to tell the truth, the whole truth,
and nothing but the truth, testified as follows, to-wit:

DIRECT EXAMINATION

BY MR. BOOMER:

Q Would you please state your name for the record?

A My name is James Michael Rice.

THE COURT: We'll start now, Mr. Rice, because it
happens with all the other witnesses, it will become necessary
to turn on the air conditioner and it's real hard for the
jurors to hear, so if you could, please speak up, it would
help.

A Okay.

THE COURT: Thank you.

Q (Mr. Boomer:) Give us your name agailn, please?
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My name is James Michael Rice.
And where are you originally from?
Orland, California.

Lived in California most of your life?

oo o o» o ¥

Yes, I have.
Q Tell us a little bit about your background;
first of all, are you married?
A Yes, I am.
Do you have any children?
Three children.
And what are their ages?
Tami is ten, Chris is nine and Mike is two.
You have lived in California most of your life?
Yes, I have.
And whereabouts in California?
In Santa Cruz, California or in Orland, Californi

Uh-huh, what type of town is Orland, California?

PO O O O p O r O ¥ O

It's a farming town, very small. There's
probably two thousand people in this town yet there is about
five thousand people around the farming community.

Q Okay, what sort of work if any did you do while
living in Orland, California?

A I had my own tree service and forty hours a week
I roofed houses for commercial roofing or I hauled nay, but

my steady job was roofing, and I.take care of my tree service
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on the weekends.

Q Okay, did you become acquainted while living in
Orland, California, with someone known to you as William Odom?

)\ Yes, I have.

Q Would you describe for the jury how you became I
acquainted with William Odom, or Bill Odom?

A I met him just before -- it was just before
Thanksgiving in '85, and we had his wife and him and his child,
his first child over for dinner one night, and we went over to
their house for dinner the next night. About two months later,
I noticed that Bill Odom didn't have a job, I asked him to workXk
for me. I paid my employees a hundred dollars a day for the
tree service and after the first day I decided that Bill Odom
-- well, Bill Odom couldn't throw a rope ten feet in the air.

Q Couldn't what?

2 A rope, and it's necessary to have a ground man
who can throw a rope, so I let him work one day and I couldn't
use him.

Q Did you remain friendly, though, with Bill Odom
even though the job situation didn't work out?

A Yes, for a while. I guess we were friends the
whole time that I've known him, but -- or distant friends,
or at least sometimes I wouldn't see him for two months, some-
times I wouldn't see him for a week, but I wouldn't say we

were close friends, no.
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0 Okay, did you guys party together?

A Yes, sir.

Q Did you ever get into trouble with your wife
over that?

A One time I did, I came home at four o'clock in
the morning.

Q Okay, do you know whether or not Bill Odom ever
got in trouble with his wife over that?

A I don't know if he got in trouble over that
incident, but I have stopped him and his wife from fighting a
couple of times in my house.

Q Okay. Did you ever become acquainted with a
person known to you as Jerry Gilbertson?

A Yes, I have.

Q And did you later find out he had a different
last name?
Yes, sir, I dig.

And that would be Jerry Pizzuto?

- © B

Yes, sir.

Q Would you point out the person that was originall

known to you as Jerry Gilbertson, for the benefit of the
record?

A He's sitting on the far right-hand side of
both attorneys, and I don't know what type of suit he is

wearing, but he's sitting on the right-hand side of Mr.
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Chencweth and his other lawyer.

Q Okay, all right. When did you first meet Jerry
Gilbertson?

A I met him, I believe, it was just two days before
we started to move Bill and his wife up here.

Q Describe the circumstances around how you
happened to get involved in helping Bill Odom to move to Idaho?

A I was over at a friend of mine's house, his
name is Carlos Baltazar (PH), we're on the same ball team and
jJust after the game we were sitting there talking, we were
just talking and there was a knock on the door and Bill Odom
came in and prior to that he was up here in Idaho, supposedly
working but he produced a check that I thought was almost
four thousand dollars, and asked me if I can cash it for him.
I told him, no, I didn't know where you would cash a check
like that.

Q Why would he ask your assistance in cashing a
check that, I presume, was written to him and not to you?

A He had no I.D. at all and me and myv wife we
never kept a bank account we always kept our cash at the house
and I just didn't know where to cash it for him.

Q Uh-huh.

A And I asked him where he got the money and he

said his grandfather died and he just got back from Idaho,

himself, Bill Odom did, and I asked him what he was doing up
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here and he said he was working in the apples, he said he was
making nine dollars an hour picking nine crates of apples or
-— ten crates of apples from four o'clock in the morning until
about two o'clock in the afternoon and was making ninety-nine
dollars a day.

And we talked about ten or fifteen minutes and in
that conversation he told me he was going to move his family
up here and he asked me if I would help him move uv here, he
would pay me fifty dollars to drive his car or his truck up
here, he was going to buy a car and a truck after he cashed
his check.

Q Well, why did he need any help driving if he had
his wife and he?

A Lene doesn't drive and Bill doesn't have any
drivers license or I.D.

Q Okay.

A I was going to bring —-- he asked me if I was
going to come that I bring my tools with me to work on his
automobiles, I know enough about mechanics to keep a car going,
but no major things.

Q Did he mention anything about working in the
apples?

A Yes, well, I asked him about it -- I told him I
wasn't busy on my tree service and I called my boss and took

two weeks off of work.
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Q This is off of your roofing job?

A Yes, and this 1s after I thought about it for a
little bit and tecld him I could call my boss and take off a
couple of weeks from work, and asked him if he could get me
a job in the apples so it wouldn't be a complete waste of my
time.

Q Okay.

A And he said anybody can work in the apples, so
I thought about it again, and he brcught up the subject of
Idaho being the Gem State, and I've always wanted to pan for
gold and stuff like that and he tcld me there was gold and
rubies and sapphires up here. So, I decided to come up here.

A couple of days before that, before I even saw him,
me and my wife got into a little argument.

Q Uh-huh.

A Well, mé and my wife got into a little argument.

Q Uh-huh.

A Well, it wasn't a big one and it wasn't a small
one, because she felt I wasn't spending enough time with the
family, which I wasn't, I was working seven days a week and
I was playing baseball two nights a week. So, two days before
Bill came back from Idaho, we had a ball tournament and after
the game they had a trophy for the team that drank the most
beer and I got drunk and when I got hime we got in an argument

because she had dinner waiting for me for three hours, and we
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got in a big argument. The next morning, I woke up and my
wife was up at her girlfriend's house and I called her and
she told me it. would be best if we -- if she would stay over
there for a few days to see how her mind was working and
stuff, plus, my wife was pregnant -- well, she almost died
just a couple of days ago.

Q From that pregnancy?

A Yes.

Q Okay.

A And so we decided we would go ahead and stay
away from each other for a couple of days and I told her that
Bill Odom had asked me to come up here with him. Well, my
wife never really liked Bill 0Odom, because some of the things
that had happened between his wife and him and some other

people, and so that's basically why we were never real close.

I don't know if a man is supposed to be the boss of the
family or not, me and my wife share the responsibility of that
and I admired her for it, for telling me to stay away from
him, which I did, for a while, but after a while we just
casually saw each other, we went fishing one time, I took my
son and he took his son.

0] Okay. Mr. Rice, you mentioned you had three
children and the youngest was two, but you also -- I'm a littlsg
up in the air here, you mentiocned your wife was pregnant and

had some difficulties just recently: what is the circumstances
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there?

A We don't have no baby.

Q Was the baby lost or what did you do?

A It was lost to me and my wife, but we had to give
him vo for adoption because of my wife's health and, well,
because of my problems that I'm in and stuff. He went to a
good home.

0 Okay. I'm sorry, I didn't mean to upset you,

I just wanted to ask --

A That's all right.

o] Mr. Rice, let me move on here. I take it by your
testimony that you agreed to come to Idaho with Mr. Odom to
help drive one of the vehicles?

A Yes, sir; just before —-- well, just before we
started packing the truck, I changed my mind, I wasn't going
to come. Then, I thought, well, I had already tcld him I woulq
come up here, and plus, I knew Bill didn't have a licence and
I knew he didn't know anything about mechanic work and I felt
bad about changing my mind, I had already taken two weeks off
from work, this was about eleven o'clock at night and I had
already taken my clothes and fishing pole back to my house, and
I went ahead and brought them back over there and decided I
would come up here.

Q Okay, and you testified earlier that you met

Jerry Pizzuto, or Jerry Gilbertson, as you knew him then,

-
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at some point in preparations for leaving for Idaho?

A Yes.

Q Describe the circumstances and when you met him?

A After Mr. Odom had asked me to come up here and
stuff, I thought about it and I said I would, this was before
I changed my mind, then I changed my mind again. I went over
to Bill's house to ask him what all I should bring; is it cold
up here -- I didn't know nothing about anything out of
California or Phoenix, Arizona where I have lived before.
Well, he told me it gets real cold at nighttime, but in the
daytime it's blistering hot, so I went back home and got all
my stuff that I was going to bring up here and I packed it angd
inbetween this time, he introduced me to Jerry. But while
Bill was up here he asked me to check on his wife, Lene, that
he has a friend of his staying there at the house. And one
night when I went and checked up on Lene, it was about ten
o'clock at night, she came the door and I asked her 1if
everything was okay, if she needed anything, she said no and
I just got a»glimpse at Jerry, I never was introduced to him.
But when I did go see what all I should bring, Bill introduced
him to me.

- Q Okay, I don't think I've asked you this, but

what time of year or what month or day, if you can recall,
did you eventually leave for Idaho?

A We left Ju’ly 16th.

L.
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- MY, Rice, that's a bit earlv for aonle harvest
in Idaho, isn't it?

A Yes, sir; like I said, I didn't know nothing
apout Idaho, and while in California we'@ get two crops of
oranges a year, we get -- oh, some times the farmers can
harvest three crops of hay.

Q So, you didn't know, at that time at least, when
harvesting of particular crops was on in Idaho?

A No, sir; I thought the only thi;é-laaho Had-
was potatoes.

Q Okay. So, I take it you and the Odom family
and Jerry Gilbertson, or Jerry Pizzutc, I'll refer to him as
Jerry Pizzuto from now on, did leave for XIdaho on the 16th
of July, last summer?

2 Yes, sir.

Q Just describe in general the triv up, who rode
with who, how long did it take you to get here?

A Lene and Jerry rode in the car, Bill bought a,

I believe it was a '72 or '73 Buick Skylark, and he bought a
1870 Ford pickup, it was light blue in color. I rode with

Bill and Jerry and Lene and the kids rode in the same car. We
went up through Grass Valley, California, it's just south of
Nevada, Reno, just before we got into Nevaca, Bill Odom got
pulled over by the police and they found out he had no license,

no insurance or stuff like that, that's why I toock over the
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driving of the pickup. But we drove like that all the way
up to Winnemucca, Nevada, just outside of Winnemucca on ycur
way to Oregon, Bill was getting upset with Jerxy because we
couldn‘t keep up with the truck, so Bill had me null over and
him and Jerry switched, Jerry was riding in the truck with me
now and Bill was going to drive the car.

Q I take it after stopping in Winnemucca you

eventually arrived in Idaho?

A Yes, sir; I believe the next day.
Q Okay.
A The next evening as a matter of fact.

Q and where did you finally stop for the evening
when you got to Idaho?

A We stooped in Donnelly and we rented motel rooms
at the first motel we came to on the left-hand side just
before a grocery store, and spent the night there.

0 And spent the night there, what did you do the
next day?

A We spent two nights there.

Q Okay. Did you eventually make the acquaintance
of Phillip Odom and Margaret Odom?

A No, sir, I. never met them. But we went over to
their house -- the first time we went over there, there was
nobody home, and then we went down to a creek, I assume 1t was

a creek and we staved there for a while and then Bill Odom and

SECOND DISTYRICT COURT
IDAMO CTOUNTY

1703 PLF/DIR/RICE
App. 012




10

11

13
14
15
16

17

B R B R

his wife went back up to his uncle's house and they were
there and they visited for a while, I guess, and they caﬁe and
said they were going to sleep there for a couple of niaghts.
They said that me and Jerry could sleep 1n the car.

Q Is that what you &igd?

A Yes, that's what we did.

Q Okay, all right. Did you eventually make any
plans to go camping with the Bill Odom's and Pizzuto?

A Yes, I did; I believe Jefry and I slept 1in the
car for two or three nights, I'm not sure.

Q That's fine.

A And in the process of doing that, in the time of
doing that, Bill was looking for a home for him and his wife
to rent and live in, to stav up here in. And they had a couple
of choices in a home, it £fell through, I guess, and Jjust
shortly after that Bill told Lene, asked her if she wanted to
go camping and he suggested a couple of places. He suggested
a vlace called Ruby Meadows, and somewhere along the Snake
River, I can't remember, Secesh or Secesh River, something
like that.

Q Okay, do you know whether or not Ruby Me:dows is
close to the Secesh River?

2 No, sir, I don't.

Q Okay .

A I knew there was a fire up there somewhere.

SECOND DISTRICT COURT
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Q Okay, that's fine.
A After talking a while, Bill Odom had told me thaq

Ruby Meadows had got its name from rubies and I felt like a

kid, I liked rubies, I never had one, soc I told him: “Let's
go up there, then.” Well, there was a fire up at Secesh or
somcthing like that so went ~- before we went to Ruby Meadows

stored their stuff in a storage place inside McCall, and
after that -- well, Lene had stayed at his uncle's house and
after that we went to a smorting goods store in McCall, I don't
recall the name of it, and Bill Odom decided that we can go
hunting and panning and camping all in the same place.

0 Uh-huh.

A So, we went into the sporting goods and he was
going to buy a rifle for hunting, he was going to buy a big
rifle, but he decided he didn't want to pay that much money

for it. So, he wound up getting a .22 caliber rifle, semi-
automatic rifle and the man behind the counter asked Bill for
his identification. Bill acted like he was getting it, but he
didn't have one and he told the guy he didn't have one. And
tﬁe guy said: "Well, I can't sell you a gqun."

0 So you ——

A Well, I wound up using my identification card
and my credit cards for identification and we opurchased the
gun.

Q How much did —-- how much did Odom pay for the gun

~

-
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A Oh, I believe he pnaid sixty-five dcllars, I
can't be sure, thoucgh.

G Okay, all right. So, I take it you eventually
proceeded up towards the Ruby Meadows arca?

A Yes, I did.

Q Did you talk about going any other places up
there?

A Not at that time, no.

Q Okay, describe how you proceeded to Ruby Meadows?

A we went through McCall, and the direction I'm
not sure of, but you have got to go around the lske to the
back side, I don't know if it's the back side or what, but
you go around the lake and we drove for about thirty-ifiive to
forty minutes and we seen the sign that said Ruby Meadows,
and it was on the right-hand side of the rcad. So, we turned
in to Puby Meadows, this was in the evening time when we were
getting there, and we drove for about twentv minutes on a dirt
road, had a lot of ruts and holes in it and we finally got to

a spot down on the Meudows themselves and we set up camn.

Q Were you all in the same vehicle?
A Yes, sir; we were.

Q And what vehicle was that?

A We were in the truck.

Q Bill Odom's truck?

A Yes, sir.

SECOND DISTRICT CQURT
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0 Okay, 50 vou set up camp down in the Meadows: was

it anvwhere near a body cf water?

A Yes, sir, just about a hundred and fifty yards
to our left-hand side from our campsite there was a pond.

Q Okay.

A And the creek ran through the prond and on down.
Shortly after that, Bill COdom and I went fishing, did some
panning before dark, and we drank a few beers and that ended
that evening.

0 Ckay, did you take guite a bit of beer with vou?

A I think we took -- well, a case of Budweiser,

a case of -- half a case of 01d Milwaukee, it was.

Q Okay, did you eventually at some point leave
that original camp and move to some other location?

A Yes, sir. The next morning Bill and myself woke
up and got cressed and he asked if I wanted to go hunting. I
said: "Sure."

Q Had vyou ever been hunting before?

A Yes, I had been hunting for birds,

Q Okay.

A And we went up, we went straight, as we were
driving into our campsite, we walked straight up to the ridges
and we started hunting and we saw a grouse, I believe it's a
grouse, we call them pheasants, but he shot the grouse and we
plucked the feathersland we hung it up the tree, and then we

L
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went on hunting again. We got, oh, we were gone for a qoogd
three or four hours and then we came back, but the route we
came back, we had circled ijust about every ridge there and we
came through the back way, I would call it a back wav, but
while we were coming through there, there was a rough guess of

five cabins, three or fouxr of them —-- well, three of them I

would believe was in ruins and two of them were suitable for
people to stay in, but one didn't have a door and one did.
So, when we got back to camp we told ~-

Q What did you Jdo with the grouse, was that still
hanging in the tree?

A It was still hancing in the tree.

Q All right, @did you eventually return and get it
oxr something?

A Yes, Bill went and got it.

Q Bill Qid>?

A Yes.

Q I want to interrupt you here for a minute, it
may seem Very insignificant to you, but Bill went and got the
grouse?

A Yes, sir.

Q And who cleaned the grouse?

A I did.

Q Okay, do you remember who cooked the grcuse?

A

I did.
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Q Okay, did Jerry Pizzuto ever touch that grouse
other than to eat it?

A Well, he touched it just before I coocked it, ves.

Q What did he do with it?

A He just held it and squeezed 1it, I guess, I don't
remember exactly what he done but just shortly after that
there --

Q Just took a look at it?

A Yeah, but shortly after that I just went ahead
and fire-fried 1it.

Q How did you fire-fry it?

).\ I put it on a stick and stuck him in the fire,
done it that way. I had some foil around him, as a matter of
fact, that's how we used to 3o ocur doves and pheasants and
stuff like that.

Q Okay, that's fine. '~ 111 change the subject and
get back to what you were talking about. You said you came
back after finding these cabins and talked to someone about it.
Just take it from there and tell us what vou did?

).} Well, before we got back toc camp, Bill decided
that we could move into these cabins while we were camning,
so we discussed it with Lene and Jerry and evervbody agreed
that we go stay in the cabin, so we broke up camp and I believe
I walked to the cabin because I was carryving -- I don't remembe

what I was carrying, pbut I was carrying something, I believe 1t
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was a fishing pole, I didn't want to get it broke, I had a
nine—foot-casting fly rod, so I just carried all of those down
there and shortly after that, they showed up.

'C Okay, I'm going to show you a pvhotograpnh
about which cabin we're talking about. Showing you a photo-
graph of State’s Exhibit 3, do you recognize the cabin shown

in that photograph?

A Yes, sir; this is the cabin we stayed in, this
is the first cabin you come to on the road from the Meadows
tlhemselves.

Q Okay, also showing you State’'s No. 4, do you
recognize that cabin?

A Yes; that's the same cabin, I believe. No, sir,
that's not the same cabin, that's a different cabin.

Q Okay, did you see that cabin at a later time?

A Yes, I have.

Q Okay. That's the cone in State's No. 4, I will be

asking you some questions about that later, okay?

A Ckay.

Q So, you moved into the second cabin?

2 The first cabin.

Q Excuse me, the first cabin, you were right, and

what did you do the rest of the day, as best you can recall?
A Jerry and Bill went fishing and Lene and I stayed

there, she watched the kids and I cleaned the cabin.
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Q Okay.

A It took about an hour and a half, but we got
it clean and we had a trash pile just beside the cabin where
we pulled all the trash out to.

Q Do you recall anything else of any significance
during the rest of the day?

A Yes, Bill Odom and I went hunting again that
evening, I would say about three-thirty or four o'clock.

Q Uh-huh.

A We went out again, but we didn't stay out as long

as we did previous, tle previous time we went hunting.

Q Okay. What day would this have been?

A This would be the 22nd, I believe we got there
on the 21st.

Q Okay. So, on the 23rd, that would have been
the day after you moved into the cabin?

A Yes, sir.

Q Do you recall anything significant about that
day?

A Again, Bill and I woke up in the morning and
went hunting, again.

Q Uh-huh.

A And we went on the same ridges but tocok a
different route this time.

Q Uh-huh.
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.\ And we came in the same way, we were gone longer,
we were gone for about five hours, I think that morning. We
got back and we took the hubcaps off of his truck again and we
started panning with them.

Q Un-huh.

A And I had started digging a hole just wvo the
road that I was using for panning and Bill told me that when
the dredges came through there that they would roto-till up
the bottom of the creek or whatever they were using their
equipment and sometimes thev would throw gold stones and stuff
like that, it would never catch all of that it was suprosed to
be getting out of there, so I had a hole down the road and
then I started digging another hole behind the cablin where we
stayed to see where I could get more profit from, which hole.
And T found a couple of rubies that day, I was happy, I had
never seen one before, but 1t was real because Bill knew about
it, so after I got those, I showed them to Lene and I believe
that evening, again, Mr. Cdom and I went hunting, but we
didn't go out really just for hunting because we took cur nans
and the shovel with us.

Q All right. Directing vour attention to the
24th, do you remember anything -- do you remember what you did
that day? Just in general, you don't have to ~--

A Yes, sir; I believe we woke up just right after

the sun came up, it was real cold out, there was a lot of
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1 | frost and 1 left my pants outside because they were wet from

1o

the night before from the creek and my shoes, I woke unp and
they were £froze stiff. So, we made a fire, we ate some, we

4| tried to make some pancakes and my clothes got fairly dry,

5 | I changed into them. I had other pants in my belongings,

put they were bell-bottom tvpe and you got stickers up inside
7 | your socks, but I can blouse my straight legs.

8 Q  Uh-huh.

9 A ' Shortly after that we went out and took the

10 | shovel with us, two pans, a five gallon bucket, the .22 again.
1l 1we went hunting and eventually we panned a little bit and found
what I thought was an elk, but it turned out it was a deer.

13 Q Why @id you think it was an elk?

14

A Jesus, we don't have deer that big in California.
1 0 Okay, vou had never seen an elk before, I take itp
16 A No, sir; I never have.
1 Q Okay, you have never hunted big game before?
A Rabbits is the biggest thing I have ever hunted.
Q Okay, so you didn't know whether it was very
D [ practical to hunt deer or elk with a --
21 A No, after I seen that deer, I knew darn good and
2 | well that you're not going to kill that deer with a .22.
3 Q Okay. Anyway, did you do anything else sidgni-
# | ficant that day that you can remember?
25

A Yes, after we got back to camp, Bill oOdom and

B
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myself, we went to -- T don't know if this 1s McCall or not,
where the lake 1s, I believe it was the back side of the lake,
we stopved at a gas station, we went into town for supnlies,
stopped at a gas station, filled up the truck and we went and
got some more beer and hot dogs and stuff like that. And the
truck wouldn't start, on the wav into town Bill started
racing his motor and he blew off the exhaust manifeld right
off of the header so it was too hot for us to fix it right
there, so the truck still wouldn't start about twenty minutes
later, we kept trying to push start it and this guy came up to
us, he was going to help us push it, so we push started it and
we learned he was on his way to Canada with his girl friend,
somewhere up in British Columbia, I can't remember where, I
hope that's Canada, but we talked to bim and I showed him the
rubies I had found the previocus day and he got excited about
them and we asked him if he had some jumper cables and he did.
So, we pushed the truck across the street, that's where their
vehicle was parked and just right after we jumped the truck,
I told Bill to leave it started because the battery was low and
it would charge it up. I told him to nlay the radio because
that also helps charge the battery up.

‘Q, Playing the radio would?

-3 The generator, playing it to keep the generator
going. That's what I was told, I don't know.

0 Okay, go ahead.
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A So, while the truck was started we started
drinking a beer and we were dripking a beer with the people
that gave us a jump and this police officer showed uv and Bill
said don't worry about hiding your beers because this guy is
a friend of mine, I grew up with bhim.

Q Did he introduce you to the police officer?

).\ Yes, he did. 3Steve, I believe, is his name, I
can't be sure.

Q Okay, that's fine.

A We talked and I told him that I saw his truck,
that same police truck he had on our way to Ruby Meadows, he
had a brand new four-wheel drive and we talked a few minutes
and then we headed on back to camp.

Q Okay, so you returned back to camp on the 24th?

A Yes.

0 Do you recall anything else significant about the
24th; had some beer?

A Yeah, right when we pulled into Ruby Meadows
driveway, I gquess, is what it would be called, there was a
truck.thére and it had what locked to me, that thing had a
backend full of beer and stuff. I told Bill that we didn't
even need to go toc town, we could have come here and bought
beer from these guys. S0, we got on into camp and we leisured
around for a little bit, drank some beer and Bill had told

Jerry about the truck that was --
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Q That had the beer in it?

A That had the beer in it. And he said: "If we
ever run out of beer, we can always go up there and get beer."
Just after that we just talked a little while and eventually
went to bed.

Q Okay. Wow, what did Jerry say about getting the
beer?

A When Bill told him about the truck, Jerry said:
“That if we run out of beer, we can just go up there and get
beexr."

Q Did he say about how he was going to get it or

how you could have gone and got it?

A No, sir.

Q Okay. Up to this point do you recall any
conversations iﬁ which you took part or overheard concerning
robbery, robbing pecple up in that Ruby Meadows area, between
any of the three of you?

A There was a conversation, but -- well, there
was —- I can't -- I think it was the day before on the 23rad
that Bill and I were coming back to camp from hunting and he
asked if I wanted to go up to & place called War Eagle, and
said that there was gold mines up there, he said we could go
up there and jump somebody's claim. I said, you mean go ub
there and kill somebody and take their claim? And he teld me,

yes, and I told him, no. And he asked me why and I told him:
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"Well, you just can't go up there and kill somebody and take
their gola that they've worked for."” 1I've had a job since I
was thirteen years old and evervthing I've had I've worked
for. I've been in trouble before, but that's my mistake.

Q Okay. And you didn't -- up to the 24th, while
at Ruby Meadows, you didn't hear Odom and Pizzuto talking about
robbing veople out ip the area?

A Not on the 24th, no. I heard Jerry -—-

Q Excuse me, just a moment. I'm sorry. While at

the Ruby Meadows area, did you hear Jerry talk about robbing

people?

A Yes, sir, I have.

0 When was that?

THE COURT: I guess I don't —--

MR. BOOMER: Prior to the 24th --

THE COURT: I guess I don't understand your question,
Mr, Boomer. Perhaps you can restate 1it.

MR. BOOMER: Okay.

Q (Mr. Boomer:) While you were at the Ruby Meadows
area, did you ever hear Jerry talk about robbing people, any
people up»there?

A Jerry has told us of --

Q Excuse me, just a moment. Let me check mv notes,

Your Honor.

I want you to listen carefully to my guestion, Mr.
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Rice; up to the Z4th, had Jerryv ever talked about or suggested
robbing people that were up in that general area, Ruby Meadows
area?

A He menticned that he would like to rob people
up there before. Jerry's original plan was to go to
Washington just after he came here --

Q Okay, that's fine, Mr. Rice. I just wanted to
ask you about that specific item. Do you recall the events
of the 25th of July of last summer?

A Yes, 1 do.

Q And what Qo you remember about those events and
what happened that day?

A We got -- Bill Odom and myself got up early that
morning and we went hunting again. We came back about just
before noon and there was a creek right next to our cabin and
it had a pipe where the watexr drained through.

0 This was where you had been panning?

A Yes, that's where I had been panning, ves. So,
I started panning, this is just after we had got back from
hunting and I had found -- I don't know how it happened, but
I found eight more rubies and I showed them to Lene Odom,
but Bill Odom had asked me just after I had started panning,
he said: "Let's eat scmething and go back out hunting," you
know, he was getting pretty frustrated because he had shot no

game, I guess. He said -- I don't recall the color of the
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meat, but he said he was wanting some good red steak, I think
he said.
Q Talking about getting a deer, in other words?

A A deer and an elk, yes.

Q Okay, about what time of day was this that -- I

take it that you eventually left camp with Bill Odom to go

back hunting?

A Yes, sir.

9) About what time of day was that?

A That was just -- when I did agree to go hunting
with him again, it was around twelve-thirty.

Q Okay.

A And as we were walking towards the pond again --
This big pond that you camped by the first night?

Yes, sir.

o » O

Okay.

A There were two bear tracks and Bill told me they
were bear tracks, they looked like they were hear tracks to
me, and so we started walking towards the pond and just before
we came to a clearing, there was a yellow oickup with a white
topper shell on it. And we stopped, Bill Odom said -- he asked
me, told me, to go back to the camp and stay with the kids and
"Tell Jerry to come up here, he's going hunting with me."
Because Jerry was staying at the camp every time we went hunting

we asked him to go with us but he said he didn't want to go

J
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huenting, he staved there and watched the kids. 1 started
walking back to the camp, which I thought was a good idea, I
wanted to pan anyway. Just as I was turning around and walking
I heard scuffling feet and I turned around and Bill was
following me. 5o, when I got back to the camp I told Jerry
that he was going hunting and I was staying there. Aand Bill
had relayed to him as well and I grabbed my pan and beer and
went over to where I was panning. Just a few minutes after
that, maybe a couple, maybe three minutes after that, Bill and
Jerry headed back down where the direction we came.

QO Let me interrupt your testimony at this point and
ask you, Mr. Rice, isn't it true that when you and Bill and
Jerry were all together in the area of the cabin, that there
was talk about robbing the peovle down at the pond?

A Yes, sir.

MR. CHENOWETH: Your Honor, object to the gquestion as

immensely leading.

THE COURT: Overruled.

A There was, there was more talk about it when
theyvy had come back later.

Q (Mr. Boomer:) Okayv, what —-

A I picked up bits and pieces from where I was
panning about thepeople down at the truck, but nothing real
~-- really that I could make out as a threat to anybody.

Q Well, if they were talking about robbing people,

SECOND DISTRICT COURT
IDARO COUNYY

1720 PLF/DIR/RICE

App. 029




10

11

13
4
15
16

17

8

B R B R

didn't vou think that was a threat to somebodv?

A Yeah, but like I said, I just heard bits and
nieces, I wasn't thinking they were goinag down there to rob
Mr. Crawford and the man who was with him.

0 Okav.

A And I qot susnicious apout twentv minutes later
when Bill Odom had come back un to the cabin bv himself and he
wasn't carrving his rifle. Bill 0dom had never let znv of
us carrv that rifle no where and he had come back ur., he went
in the cabin and brouaht ocut some fish eaas. I asked him:
"Where's Jerrv?™" He said he wazs down there talkino toc the
two men who were fishinag.

C One of whom vou later found out to be tliis

Mr. Crawford you have referrec +o?

A Yes, I found that out in the preliminary hearing.
Q Okay.
A I didn't think strongly about it, but I started

getting real weird feelings and especially when Bill came back
without the rifle, and the bits and pieces that I had heard
earlier. BAnd so after he had left, Lene came over and was
standing by me while I was panning and I showed her some
rubies that I had found, and just fifteen minutes later,

maybe twenty minutes later, I heard a noise, I heard a truck
coming. It had a loud motor on it, so I stood up and I saw

it was a white truck coming. While it was coming, the creek
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where I was panning, the little stream goes across the road
and you have to slow down because it would jar your axles or
your springs, so just before it got to the creek I came out
to where I was panning and the truck stopoed and I talked to a
man that was in the truck, there was a lady right next to him.
I showed him the rubies that I had and T told him that I was
looking for gold, but I didn't know what I was looking for and
stuff and we talked for a couple of minutes and then they drove
on,

Q Okay, what kind of pickup did they have?

A It was a cream-colored Ford, had an air horn on

the top and running lights as well on the top of the truck.

o} Did the man tell you his name?

A No, sir.

Q Did he tell you where they were from?

A No, sir.

Q They took off then after you talked to them?
A Pardon?

They took off after that and left?

r O

Yes, they stayed in the same direction they were
heading and they went on up.
Q Okay, would they have headed up in the direction

of that second cabin that I showed you a photograpgh of?

A Yes, sir; they did.

Q Okay, what happened after that?
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A Jerry and Bill came back un to the cabin where

we were staylng.

Q Did you have a conversation with them or did
you —-

A Heard a conversation.

Q I'm sorry?

A I was listening to their conversation that they

were having and Jerry had mentioned the fact that he wanted

that man's gun that was on his side, he said it was a 44

Magnum.
Q Which man?
A Later on I found out it was Mr. Crawford.
Q Okay.
A Through the preliminary, but Bill told him --

Bill said something about: "You didn't want that gqun, it would

put a hole clean through you.” Bill Odom had made the state-
ment saying: "It's a gocd thing that that truck came by when
it did because I had a bead on that guy." PRight then and

there I knew they were going to kill those people, rob them or
I thought they were going to kill them, from what he said, he
had a bead on them.

Q Mr. Rice, there's been prior testimony in this
case, and I want to specifically ask you: Before Odom and
Pizzuto went down to the pond to avproach those fishermen,

isn't it true that Jerry Pizzuto told you to go dig a couple of
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graves?

MR. CHENOWETiI: Your Honor, I object to that as being
a leading guestion.

THE COURT: Overruled.

A No, sir; it isn't true.

Q {Mr. Boomer:) Did you make any reference to goin
and digging some graves before they returned after the white

pickup or the light-colored vickup had gone by?

A No, sir, I haven't.
Q Okay. So Odom and Pizzuto come back and they
talk about the -- one cf the fisherman's .44 and the truck

going by and things of that nature. Before I ask this next

guestion, what was Lene doing, in general, during this period
of time, from the time that you had left to go hunting and
came back, and then the truck went by; what was she doing in
general?

A One of the children was sleeping in the middle
of the floor of the cabin and the other one was sleeving on a
sleeping bag. She was just leisuring around, more or less.

She was drinking Dr. Pepper, she would go sit by the fire or

she would just stay in the cabin or she would come over and we
would talk.

Q Okay, you don't whether or not she saw or heard
any or all of these statements that you have told us about?

A When Jerry and Bill were talking, after they had
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come back, Lene was standing in the dcorway.

Q Uh-huh.

A And she was closer to them than I was and I
believe I was about twenty feet from them.

Q Uh-huh.

A I can't say she did hear them or didn't, but I
would think that she did.

Q Okay, that's fine. I just wanted to know where
she was in general. Was there any talk after that, and this
1s a yes Oor no guestion, was there any talk after that
concerning the light-colored pickup that had gone by the cabin?

A Yes, sir.

Q Okay, and where in relation tc the cabin did that
conversation take place?

A Where was I or -—-

0 Yeah, where were you and where was anybody else

that was talking about this pickup that went by?

A I was just finishing cleaning out a pan and Jerry
had asked --

Q Where were you cleaning —-

A And Jerry --

Q Excuse me, Mr. Rice, let me interrupt you.

A I'm sorry.

Q Where were you cleaning out the pan?

A At the stream right next to our cabin.
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Q The little stream?

A Yes, sir.

Q All right, and who was vresent when Jerry came
up to you and talked about it?

A Jerry didn't come all the way up to me, he walked
about halfway, Bill Odom was behind him and I believe Lene 0Odom
had just gone back into the cabin, I can't be sure.

Q Okay, and what did Jerry say or ask of you?

A He asked me: “Where did that white truck go that
came up here?" And I told him it was just a man and a lady in
there and i1t went up the roagd.

Q Uh-huh.

A I guess they were going to do some panning. Well
the back of their truck was loaded pretty well with barrels,
that's all I could see, barrels.

Q Okay.

A Anyway, I told him where they went, I teld him I
talked to them a couple of minutes and showed them my rubies.

I believe about five minutes later, maybe not even that long,
Jerry had taken the rifle and said: "I'm going to go hunting,
I'm going to get me some meat," and then he was gone.

Q Which direction déid he go?

A He went more or less in the same direction as
the truck went, yet he went in the wooded wnart, he didn't go

up the road, he kind of half-mooned it, I guess in the directiop
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of where the pecple went.

Q How far up the road was he when you last saw
him? I'm referring to the road that the pickup went down.

A Maybe ten yards.

Q Okay. What did you do and anyone else do that
was left at the camp after Pizzuto had headed up towards
where the Herndons had gone?

A Just after he had done that, I had finished that
pan, my bucket'was empty so I went over -~ Bill was sitting on

the steps of the cabin, I grabbhed me a beer and I sat down

next to him. We was just having light conversation for a few
minutes and then Bill had said that: "Jerry scares me, I don't
trust him, he scares me," and I --

MR. CHENOWETR: Your Honor, I would ask that the
question and answer be stricken from the record as conversation

taken place outside the presence of this defendant.

THE COURT: The motion is granted, the jury will
disregard what Odom told Mr. Rice at thst moment.

You may proceed.

Q - (Mr. Boomer:) So, I take it that you had a
conversation with Mr. Odom?

A Yes, sir; I 2id.

Q Don't tell me the contents of that conversation,
but you had a conversation with Bill Odom?

A Yes, I dig.
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Q You sat there and talked a while?
A Yes, sir; 1t was between I would say twenty and

twenty-five minutes.

Q Okay, was Mr. Odom doing anything with hils

pickup at that time?

-\ No, sir; I fixed his exhaust manifold for him.
Q Uh-huh.
A He had a couple of spark plugs that needed

adjusted, needed to bpe regapped and I done that for him.

0 Okay. How long did you sit there talking to
Odom drinking a beer? I guess you said twenty or twenty-five
minutes?

A Yes, sir; it could have beepn maybe thirty, I

didn't have a watch.

Q Okay, so what did you do after -- well, what did
you do after having a conversation with Odom?

A Odom said --

MR. CHENOWETH: Your Honor, before we answer that

guestion again, again he's stating a conversation taking place

outside the presence of the defendant.

THE COURT: Well, I don't know that -- of course, it's
difficult to say because I don't know what the response is
goeing to be.

MR. BOOMER: I think the response is going to explain

why he did --
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THE COURT: Well, why don't you go ahead and answer and
we'll see what we'll do.
A Mr. Odom said: Let's aso up and get the qgun
from Jerry and you and me go back up on the ridges.
THE COURT: Now, do vou have any objections to that?
MR. CHENOWETH: No.
THE COURT: Fine.
Q (Mr. Boomer:) Did you think you would be able
to find Jerrxy?
A I didn't know, no, if the man's gone hunting, I

didn't expect we would find him.

Q Okay.
A I didn't understand why we wanted to go up and
get the gun if he was hunting, at that time. But -- well, we

took the truck and started driving up in the direction he

had headed, that he had walked, we were on the road.

Q Uh-huh.

A Right when we left I began yelling Jerry's name,
you know, every few yards or so that we drove we were driving
real slow and I yelled Jerrv's name, and no Jerry came around.
But after we got up about a hundred and fifty maybe two hundred
away from the cabin we were coming into sight of Cabin No. 2
and T kept yelling Jerry's name still.

Q Now, the one you are referring to as Cabin No. 2,

that's the second --
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A Yes, sir, it is.

Q That's the second wnicrture that I showed you?

=4

Yes, sir.

Q Please continue.

A Still there was no Jerry and then we came into a
little clearing and I seen the white pickup.

Q The same one that had gone by earlier?

A Yes, sir, I kept yvelling again and we turned, we
drove on nmast the Cabin No. 2, and we turned around.

ot Okav, did you see anything by what we are
referring to as Cabin No. 2?

A No, sir, I didn't see nothing there. And on our
way back, we started driving towards our cabin, No. 1, and I
was still yelling Jerry's name, and just right when we got
parallel to Cabin No. 2, I don't know why, but I looked over
to my left, I. looked around and Jerry had stepoed out into the

doorway of the Zabin No. 2 and he held up a pistol in his

hand, but it was in a holster, and I yelled to Bill to stomp,
"There he is right there, he's got a gun in his hand." And we
stopped, Jerry came up to the truck. From then on my mind was
just gone, it wasn't gone to where'I!didn't know what was
happening, I was just getting scared and Jerry said: "Give me
half an hour and then come hack up,” and Bill said: "Okay,"

and we drove back.

Q You said your mind was getting scared at that
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point?
A Yes, sir.
¢ What did you -~
A I thought right then and there that Jerry was

going to rob those people, that wasn't none of our guns, I
never seen that gun until he held it up. BAnd right tl.en and

there I knew he didn't gu bunting for no game.

Q Did you see the rifle at that time?

A No, sir.

Q Did you see any other peonle at that time?

A No, sir, I did not. The cabin, as you look at

the door there you will see how dark it is, you can't see
three feet into the cabin from the road, but we went on down

to Cabin No. 1, I had jumped out of the truck and started

running around, I told Bill: 'We can't give that ¢uy nothing,
we can't give that guy no kind of time." I grabbed a knife and
I told him: "Let's run back up there." I looked at the knife

and 1 remembered that he now has two guns, I threw the knife
back down, I told Lene: "Grab that knife so the kids don't
get it, ' and I gquess that she did. I probably should have
took that knife uo there because now I don't have a wearon Or
nothing. In my mind, I wanted to try to stop Jerry, I didn't

know 1f he had those people still alive or what in the cabin.

We got back up there and it took us orobably two or three

minutes to get back up there.
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Q How did you nroceed to go back up to the cabin?

A We jogqed, more Oor less, we ran, reallv, it wasn'j
a fast run, it wasn't as fast as we could have ran.

Q Did you know what you were going to do when you
got um to the second cabin?

A No, sir, I didn't know what I was going.

Q Did you and Bill go back into the cabin you were
staying in before going up there?

A No, sir; this is before —-— like I said, when
jumpbed out of the truck, I started running around and Lene
asked: What's going on? ' And Bill Odom said: "I think
Jerry is going to kill those two necple." And shortly after
that is when we went up there.

Q okay - -

MR. CHENOWETH: Your Honor, again, I ask that that be
stricken from the record as being a statement made outside the

nresence of the defendant. The jury should be so instructed.

THE COURT: All right, the motion will be granted. The
jury will disregard that last statement relative to what Bill
said to Lene concerning the peowvle up there.

L% (Mr. Boomer:) There's been prior testimony that

at least one of you went into the cabin and got a beer?

A No, there was no beer involved.
Q Beg your nardon?
A No, sir, there was no beer involved, nocbodyv went
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and got a beer.
Q All right, you headed back up towards the

second cabin which we'll refer to, for convenience sake, Cabin

No. 22 i
A Yes, sir. i
Q Bill Odom was by your side, I take it? !
A He was just a little bit behind me.
Q Okay, but anyway, vou both ended upr there at the

same time?
A Yes, sir.
Q. You approached the second cabin, what did you
notice if anything, about the cabin, if you could see anything?
A I couldn't see nothing. I thought about going

to the white pickup and grabbing something so I could probably
go in there and try to stop Jerry, but I didn't, I. just --

right when we got up there, you —-- there's =-- you could --

there was some noise going on, just right after we got there.

Q Uh-huh.

A And I froze, I just —--

Q Where were you standing when you heard this
noise?

A Just right beside the cabin.

0 Where were you in relaticn to the back of the
pickup?

A Maybe thirty-five feet, forty feet.
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Q okay, you were in that general area, then, in

between the

A Yes, sir,

0 Between the pickup and the cabin?
A Yes, sir.

X Were vou on the road?

A Yes, sir.

Q These noises that you heard, where were they

coming from?

A They were coming from the cabin, Cabin No. 2.
Q Okay, what kind of noise did you hear?
A Sounded just like when me and my wife would go

check watermelon, and you thump on them.

X How do you thump a watermelon?

A By using my fingers, it was a hollow sound, but
it was a bashing hollow sound.

0 How many times did you hear that sound?

A I. heard it about four, Bill said he ccunted about

MPR. CHENOWETH: Your Honor, again I would ask that that
be stricken from the record as being a statement outside the
presence of the defendant.

THE COURT: The motion will be granted. The jurors

will disregard what Mr. Odom thought and simoly consider what

the defendant says here.
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0 (Mr. Doomer:) Tell me what vou heard, Mr. Rice,

nat what Mr. Odom said about what he heard?

A I heard four times, that thump.

Q Okay, and how rarid a succession did they come?
Were they interspersed or -- just describe as best vou can?

A They weren't too far delaved apart: Bumn, bumn,

bump, bumn.

Q About like that?
). Yes,
X You knew in your mind what was going on in there,

didn't you?

A I knew, yes.

Q Okay, what haopened next?

A Jerry came walking out of the cabin carrying the
gun and a hammer. He was carrying the rifle and a hammer. I

don't know why, but I looked down and Jerry had the man's boots
on. I knew they weren't his, his were black. He gave the
rifle to Bill Odom and a wad of hundred dollar bills. He told
him there was nine hundred dollars there and Bill tock the
rifle and he vut it ~-- he took the rifle and the monev and put
the money in his pocket. "I was still frozen, all of a sudden
for some reason I grabbed the rifle from Bill and, I said:

"I'm going back down tc the cabin," where we were staying. I
started walking and I heard some noise coming from the cabin.

Q What kind of noise did you hear coming from the |
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cabin? How did it sound to vou?

A It sounded like a deep snort and some scuffling.
Q Yhat did you do?

A Walked up to the cabin and I went inside.

Q What did vou see?

A A lady with a blood spot on the back of her

head. The guy had stopped his snorting, I guess, and his feet
were shaking on the floor in rapid succession. He had blood
on his face and blood on the side of his head. He had a bare
chest, I.don't know where his shirt wss.

Q What did you do?

o

I dried my eyes and shot him in the head.

0 Why did you do it?

A I didn't want him to suffer.

0 Did you think he was already dead, or dying?

A He wasn'f breathing, I looked at his chest and

I had taken first aid for eightv hours of class and I knew

when somebody wasn't breathing, and when a body gces into
shock the heart beats very rapidly, or very very shallow, it
all depends on the type of shock. And he wasn't breathing and
after I walked out of the cabin I went ahead and let my stomach
have its course and I started walking back down to the cabin
where we were camping.

¢ What do you mean about “letting your stomach take

its course.,"?

S
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A O e,

them bury the

Q

in the area?

o]

K

A

I got sicker than a dog.

Did vou throw uv?

Yes, sir.

Did vou keeo on walking?

Until I was stopned.

Ckay, who by?

Jerry Pizzuto.

What did he say to you?

He said that I was going to dig a hole and help
veople.

Okay, were you down by the cabin at that time,

You mean our Cabin No. 1?

Yes.

I was maybe half way.

Okay. How did Jerry proceed to catch up with

I don't know, I don't know how he approached me,

running or walking, fast or what.

X

A

Q

A

Q

Okay. He told you vou were going to dig a hole?
T said I wasn't.

QOrav.

He said I was.

What was your state of mind at thils point, in

fact, after coming up to the cabin the second time and hearing
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the noises from the cabin, what was vour state of mind?

A I was scared to death.

9] Okay .

A I just needed to get out of there. leave.

Q Okay. What did you do after Jerry told you to

dig another hole and you told him you weren't goina to dig

another hole?

A I received a shovel and I was going to dig a hole.l
Q How did you receive the shovel?

A Jerry Pizzuto gave me the shovel.

Q Okay.

A And as I was walking back to the cabin, I tock

the shovel and threw it cff the side of the road, I threw it
to my left-hand side as I was walking back down. And I was
asked why I done that and I told Jerry: '"because I've already
got a hole there,"” you know, it was the place where I’ was
digging -- it was a place where I had been pulling sand out
and putting it in a five gallon bucket, panning it, and I said:
"If I'm going to have to dig a hole, that's as gocd a place,"
and then I proceeded to go back down to the cabin.

Q Okay. What did you do after getting back to the
cabin?

A I stafted going nuts, I started running around.
Told Lene what happened, I put Bill Odom's rifle down.

Q Did@ you tell her all of the details or do vou
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remember?

A I told her what I had heard and I told her what
I had done and T told her what I had to do, about digging the
grave, so I went back and started Jigging the grave.

X Whereabouts was this grave that you dug? Where
was it in relation to this place you had been digging earlier?

A It was in the same Spét.

Q OCkay. Did it take you too much longer to get
that done?

A No, sir, the ground was really aromatic, it was
really soft and -- well, I dug two feet and my senses started
coming back, I threw the shovel down and went back to the
capin.

Q When did 0Odom and Pizzuto come back to the cabin?

A Absut fifteen or twenty minutes later, they came
up, they were yelling because I didn't dig the hole big enough
or deep enouéh, they told me to go back down and dig it deeper,

and I did. And then I came back to the cabin, they had gone

back to Cabin No. 2, and when I got back from digging the gravej
I told Lene: "We need to leave, we neeq to get out of here."
Then and there I told her to start packing that stuff in the
truck and I put my stuff in the truck first and then I. just
started loading the truck with whatever I could grab, I was
putting it in Bill Odom's truck.

Shortly after I started loading the truck, Jerry and
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Bill come back to Cabin No. 1 and Bill Odom said: "There's
nothing to worry about, we've agot everything cleaned up, she's
buried where they can't recognize her," or "where thev can't
recoaynize the grave," and they had the man in the back of the
truck.

Well, just after I had finished -- just after 1 had
finished digging the grave, put about a thirty-£five pound
boulder maybe sixty feet from the grave in a direct line to
the grave.

Where was that in relation to the main road?
The boulder?

Uh-huh.

Right on the side of it.

Okay, and where -- why did you do that?

L ol N ol .S

I. had it in my mind that I was going to call the

police the first chance I got, mvself, I didn't want to go

back up there.
Q . I think you said the man's body was still in the

back of the pickup?

A Yes, sir.

Q Which pickuon?

A Mr. Herndon's pickup.

‘X Okay, what happened in relation to that?

A When they got back up there and told me all of

this about her grave being unnoticeable and stuff, Jerry said
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that: "You're going to help us bury the man."” I told him:

""No, I'm not, I'm not going to touch his body, I'm not going
to help you bury nobody." And he said: "Yes, you are," and
I told him: "No, I'm no¢t." And he made a motion to his back
pocket to where he was holding that weapon that he had taken

from Mr. Herndon.

Q What kind of weapon?

A It was a 9 millimeter .380 Baretta semi-automati
Q Okav, did it have anything on it, around it?

A At that time, it was still in the scabbard.

Q Okay.

A But other than that, I don't know.

106 Ckay, that's fine; continue.

A I don't know what he done, but just after that

I was sitting down and I had knelt my head down and Bill had
jumped up, he was also sitting down, and he jumoved up and
said a couple of curse words and said: “Never mind, I'll go

help vou bury them.”

Q Okay.
A And just before they left, Bill looked at me and
said: "You're going to come with us and help us lift the man

off the truck because he's real heavy."

Q Did you go heln them?
A Yes, I 4id.
Q Where did you go?
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A We went up just past Cabin No. 2 to the left-nand
side, there was a dirt road. It's not a dirt road, it's an

old turnout, I think.

Q Kind of overgrown?

A Yes, sir,

Q Did you go down that road?

A Yes, sir. we do, fcr zbout f£ifty yards.

Q Okay, what did you see by the time you came to

where you stopped?

A There was a big mound of dirt about six feet
high, maybe ten feet in length.

Q What did you do while you were at that mound of
dirt, what did you and the rest of the people do?

A . We sat the man on the ground and while he was
being covered up, I didn't know what possessed me to do it,
but it almost was a stupid move, but T took the fifty-five
gallon drum and sat it right next to the grave.

0 Okay, how was the man buried? You said he was

sat on the ground and then covered up?

A Yes, sir; Jjust covered up.
Q Okay, was he wrapped in anything?
A Yes, sir, he was wrapped in a blue tarp. I

believe it was a blue tarp.

Q Did you heln that body, that tarped body off the

truck?

SECOND DISTRICT COURT
IDAHO COUNTY

1742 PLF/DIR/RICE

App. 051




10

11

A Yes, sir; I did.
G Did you notice whether or not you got any blood

on yourself?

A No, I did not.

Q You didn't notice it or --

A I did not get any blood on me.

0 Okay. When you were in the cabin and you shot

the man, did you notice whether or not you got any blood on
you at that point?

A No, sir; I didn't get any blood on me, I was two
feet inside the door to the right, I was about five feet from
him. Their heads were facing -- you would walk into the cabin
and you turned right, you can't turn, there's only two feet of
space to walk.

Q Were their heads facing to the left of the cabin

or the right of the cabin as you walk in?

A To the right, they were both just about un
against the far wall that their bodies were lying, she was on
her stomach and he was on his back.

Q Okay. Did you step in between them when you
fired the shot?

a No, sir; I did not. I was about maybe a foot

away from his feet.

Q Okay. Mr. Rice, there's been prior testimony in

this action that there is the apparent presence of blood on
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some articles of vour clothing. Do you have any 1ldea how that
could have gotten there?

A No, sir; everything I wore is in the opolice
station down in Orland, California, that day, everything I
wore, including my sleening bag and as far as I know it is
still there.

Q Okay. After Jerry came out of the cabin, I'm

digressing somewhat, but after Jerry came out of the cabin

which has been referred to as Cabin No. 2, carrying the rifle
and wearing some different foot gear, handing some money over
to Mr. Odom, what were his actions, what was he acting like?

A Like every day life, he -- Mr. Odom asked him,
asked him what he 4did.

Q What did he sav?

A He said: "Put them to sleep,” is what he said.
Just before I went into the cabin, Jerry had told me they were
dead, there was no need for me to go in there looking in the
cabin, yet I did anyway.

Q Did he tell you how he -- did he tell you at that
time or do you recall him telling you at that time how he had

gotten the drop on these people, how he had carried this out?

A aAfterwards, yes, he did tell us how he did it.

Q What did he say?

A He said that when he got up there near where the
veople's truck was, he didn't see anyone. So, he yelled for
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them, he yelled: "Is there anybody arcund?", and a counle of
minutes later he said the guy came out of the cabin and he

walked up towards Jerry and Jerry said he had the rifle over

his shoulder, but I believe his hand was on the trigger
mechanism. And as the guy approached him, Jerry asked him
how it was going, the guy said: "Okay." and Jerry asked Bbim

if he had run into any highwaymen lately, and the man said:

"No." Jerry said that's when he nrought his rifle down andg
leveled it at the man and said: "You have now." He said the
mar told him: "Hey, cool it, I've got a gun in my back nocket.

And Jerry said that he had taken the man's gun from him and
that's all I heard of the conversation.

0 Okay, did he tell this story or a similar story
about how he had done this on other occasions after it took
place?

MR. CHENOWETH: Your Honor, I would object to this
question, the question was what he told vou on other occasions,
and there's no adequate foundation for this gquestion and it
may not be admissible.

THE COURT: What do you mean by "it?"

MR. BOOMER: Let me rephrase the guestion, Your Honor,

I'm not sure ~- I can't remember my exact words.

Q (Mr. Boomer:) Without -- just answer this
guestion yes or no, Mr. Rice. Did Pizzuto tell you at any
later times -- or excuse me, -- did Pizzuto tell you at other
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times, other than Jjust once, of how he had gotten the drop on
the Herndons?

A Yes, sir, he digd.

Q And do you recall when these other times were,
without telling me the substance of the conversation at this
point?

A Well, one of them was later at some hot springs
somewhere in Donnelly, I don't know the name of them, but he
told us there that night, plus, he had told me again, not the
whole story but just parts of it while on the way to Cascade.

0 Okay, do you recall having a conversation with

him and Bill Odom while in the motel at Cascade concerning this

subject?

A Yes, sir.

(04 Okay, and to the best of your recollection, was
he saying prettv much the -- basically the same thing?

A Yes, sir.

Q Do you recall any other details without telling

me the details at this point, do you recall any other details
about how he did this?

A No, sir.

Q That's fine. So, you helped unload the man and
get him buried?
A Yes, sir.

Q Okay, was he covered with very much dirt?
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A No, sir; not a2t all.

Q You returned to the cabin after that?

A Yes, sir.

Q Cabin No. 17

A 1, Bill and I walked and Jerry followed us.

How did he follow you?
In the pickup.

What gdid you all do after that?

» O ¥ O

After we got back to the cabin, just right when
we got back to the cabin we were standing behind Mr. Herndon's
pickup. For some reason, Jerry toock out Mr. Herndon's gun,
took it out of the scabbard and he checked the slots where the
bullet was to go in and he started pointing the gun at me,
waving it around and just -—~ I was —-- I danced on mv own free
will, I felt like there was a bee swarm after me, I didn't know
what to do, how to move, or where to go. And I asked him to
put it away, if it goes off -- I've seen what a .9 millimeter

does to a block of an engine in a car, and shortly after that

Bill Odom took the gun from him, or he handed it to Bill Odom
and Bill Odom took the clip out of it and he started waving it
at my feet.

X Bill Odom 3dig?

A Yes, and I told him to put the gqun away, vou know
I was scared to death, then, I thought maybe I was going to get

killed right there. So, he lowered the gun, I started walking
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back toward where the cabin was, I was going to comnlete the
loading of our stuff on Bill's truck. Lene told Bill prior to
that that we were going to gqet out of there. Just after that,
we went into the cabin, I was getting ready to pick up some
more stuff and Bill and Jerry came in and Bill Odom had taken
the money -- Lene was going through the lady's nurse at that
time, but Bill Odom had taken the money out of his pocket and

he made three stacks of one hundred dollar bills.

Q This was in the cabin?

A Yes, sir: it is.

Qo Okay.

A There was cne thousand and twenty dollars £from

Bill's pocket, and he put it out in three piles.

Q Did you add some money to that pile?

A No, sir; I never,

Q Are you sure of that?

A Yes, sir. I didn't have ~- I brought forty-five

dollars with me from California and I had twenty dollars left
when we got to Ruby Meadows. Bill told me he would take care
of me and my board.

0 Okay, then what?

A I wasn't going to accept the money, I wasn't goin
to take it and Jerry was standing right behind me and 'I.. saw
Ilele's face when I looked up and I knew right then and there

I better take the money, so I did take the money.
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And just after Bill Odom passed it out and he had some left
and lene Odom asked: “Where's mine?" So, Jerry took the
money from x=ill and gave it to Lene.

Q Okay .

A And after that I continued to load the truck and
there were some things in Mr. Herndon's truck and Jerry
started getting in his tcol box. I'd brought a tool vouch
with us, a United States Army Medical Bag and I had some of
my tools from home in there, scme sockets and stuff 1like that
and Jerry had filled my tool bag. He said that he can use the
tools and after that there I was told to help load. I thought
this was an air compressor or something, but T guess it was
some kind of a pump that was in the Herndon's truck and I was
going to help load that into Bill Odom's truck but they
changed their minds they didn't want it in there and then
Jerry said that we can make money with the chain saw, they
both knew that I've got a tree service and I've got a lot of

eguipment and Bill said something about cords of wood going

for fifty dollars and Jerry said: "We can make a lot of money
with that chain saw." so I put the chain saw in Mr. Odom's
truck.

And from then on, I just started loading all of our
stuff into Bill Odom's pickup.
Q Let me digress and cover another voint that I

meant to mention to you: This hammer that you saw in Jerry's
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hand, did you see it just the one time?

A
0

A

Q

Yes, sir.
You didn't see 1t again?
No, sir.

Did you notice whether or not it had any blood

on it at the time you saw it?

o ¥ ©O »r O ¥

Yes, sir; it did.

Okay, where was that blood located?
Around the head of the hammer.
Okay.

Up to maybe an inch back.

Okay, did you notice whether or not Jerry had

any blood on him, could you tell?

I o T TR o B ¥

©O

time?
A
c
when that was
A

L0

No, I didn't notice.

You didn't notice any?

No, sir.

Did you notice any blood on him at a later time?
No, sir.

Did you notice any blood on Bill Odom at a later

No, sir.

Okav. Did you notice any blocod on the money
being passed out?

No, sir.

So, you have both pickups loaded?
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A Yes, sir.

Q and you assisted on that?

A Yes, sir. I brought a roofing tarp with me that
I covered Bill's truck with on the way up: it's twenty-five by
twenty-five foot, it would cover over a roof wf 2 house so I
covered the truck up and I tied it. ¥le had some twine, we
had a roll of twine, it would resemble shozmtrings, but it
would be -~ it's just one ball of twine and I used that to

tie the tarp around the truck.

0o Okay, did you proceed to leave Ruby Meazdows?
A Yes, sir, we &id.
Q And who rode in which vehicle, if you can

rememper?

A I was asked to ride with Jerry, but I refused.
Q Who asked?
A Bill Odom did, he zsked me to ride with Jerry

because there wasn't that much room in his pickup.

Q Okay, with him and his wife and kids, vou mean?

A Yes, and I told him: "MNo, I'm going to go with
you guys,” I told him I would hold Billy, his oldest son, and
Lene could hold Jacob and while we have all been in the truck
together before and I didn't see any reason why I couldn't.

Q Why didn't you want to ride with Jerry?

A I didn't want to ride with Jerry, in my own

opinion.

SECOND DISTRICT COURT
IPAHO COUNTY

1751 PLF/DIR/RICE

App. 060




~

10

11

13
14
15

16

17

B

B

B R B R

Q Excuse me, I'm going to have to ask you to

-- were you afraid of Jerry?

A I was scared, ves, 1 was.

Q Okay. Did you continue riding with the Odoms?

A No.

Q How long did you ride with the Odoms?

A For maybe four or five miles, six miles or so.

Q Did you get out at the main roagd?

A Yes, sir, that was after -- this was on the
main road.

Q Okay, five or six miles down the main road?

A Yes.

Q Okay, so at some point you changed and you rode
with Jerry?

A Yes, sir.

Qo Why did you ride with Jerry at that time when

you were scared of him?
A I was still scared of him, but I puked on three
times by Bill and Lene's oldest -son and I was smelling pretty

bad.
Q Okay, --

A And I told Bill that I would go ahead and ride
with Jerry, but don't get ahead of us, I told him to stay real
close, 'T didn't know if I was going to wind up jumping out of

the truck or not.
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Q So, you continued on towards McCall, I take it?

A Yes, sir.

0 There has been prior testimony that at some point
you stooped in McCsll, is that correct?

A Yes, sir: we stopped.

Q Do you remember that?

A Yes, we stopped at McCall and we narked side by
side, we were side by side after Bill Odom had got gas.

Q Uh-huh.

A As a matter of fact, Jerry got gas in the
Herndon truck as well, we got both trucks gassed un,.

Q Do you remember the gas station or the type of
place you stopped?

A No, I don't.

Q Okay, you continued on?

A Yes, sir; we continued on.

Q Did you go to a hot springs that evening?

A Pardon me?

Q Did you wind up at a hot springs that evening?

A Yes, we did.

Q Is this the one you had gone to before?

A Yes, sir; it was.

Q Do ycu remember the name of it?

A No, sir; I tried to remember three or four times,
but
L.
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o) That's fine, that's fine. So, vou staved at

this hot springs?

A Yes.
0 Do you remember how you slept out that night?
A Jerry had slept in front of the pickup, Bill

Odom slept by the driver's side door and I sat in the truck.

Q Okay.

3 After we had put my blue tarp over both nickups.
Q Made a little tent of some kind?

A Yes.

Q Did you move on the next day?

A Yes, we did.

Q And which direction did you go, or do you really

Know?

A I don't know the direction, no, but we stayed on
a dirt road, Bill Odom said he knew a perfect place to hide
Mr. Herndon's pickun. We drove for approximately forty-five

minutes on a back road towards Cascade.

Q All right.

A And 21l of a sudden we stopoed and I was riding
with the Odom's again in their truck and we stopped and Bill
motioned Jerry to pull up beside him, he got out and got in
the truck with Jerry and they drove off into the woods. About
twenty minutes later, they came back with no truck.

Q Okay, did you all go into Cascade?
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Yes, we did.

Okay, there has been testimony that the four

adults and kids rented a motel room?

Yes, sir.

Well, that's true, I take 1t?

Yes, sir, that's true.

Checked into the motel?

Yes, sir.

Do you remember who paid for the motel?
Lene Odom did.

Okay, did Jerrv leave the room?

NO, sir.

Do you recall the day of the week that was;

Thursday, Friday, Saturday?

It was the 27th.

Okay.

It might have been a Thursdav, I believe 1t was

a Thursday, I can't be positive, but it might have been Friday.

You are not sure?

I'm not sure.

It would have been --
It was not a weekend.

It would have been the day after these people

Yes, sir.
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Q i1l right, about what time did vou check into
the motel, do you remember?

A It was in the morning, I would say around noon
or just before noon, I would imagine, because just right after
that we all went down tc the town of Cascade and Bill Odom

bought breakfast for evervbody and took it back to the hotel

and ate 1it.

0 Ate 1t in the motel?
A Yes, sir, we digd.
Q Al)l right. Do you remember what you 4did the

rest of the day?

A Sat around in the motel, I don't know if it was
by coincidence or not, up to this time I hadn't been left
alone by myself, not one time. In my own opinion, I think
Jerry knew that as soon as I got a chance, I was going te run
for it.

MR. CHENOWETH: I would ask that the witness not be
able to elaborate, Your Honor.

MR. BOOMER: Your Honocr, I think this opinion that was

just offered explains additional actions, I mean, that's not
offering for the tzuth of what Jerry thought, but I'm offering
it to show what this man did, why this man was concerned about
Jerry.

THE COURT: I will sustain the objection. The jury

will disregard the last statement of the witness.
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F_ Pernaps we'll take a break now, ladies and gentlemen.
Please don't form or express any opinions about this case.
Don't talk about it between yourselves, don't permit anybody
to contact you on any subject matter connected with the trial.
Tf anvone does, please notify the Bailiff who will in turn
notify me.

Now, we are in recess.

(Thereupon the Court stood in recess, after

which the following proceedings were had,

to-wit:)

THE COURT: The record would reflect that the jury
has returned. You may proceed, Mr. Boomer.

MR. BOOMER: Thanks, Your Honor.

DIRECT EXAMINATION (cont.)

BY MR. BOOMER:

Q Mr. Rice, I think when we left off you were
talking about checking into a motel in Cascade and sitting

around there?

A Yes.

Q Did you watch any television or anything like
that?

A Yes, we did.

Q Is that about all you 4id?

A No, that evening -- ever since we left California

I've called my wife at just about every pay phone and I called

L
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here that night and we talked for a good twenty minutes.

Q Without telling us what you told her, did vou
tell her what vou nlanned on doing?

A She asked me if I was coming home real soon andé
I told her --

MR. CHENOWETH: Your Honor --

A -—- as soon as I can.

MR. CHENOWETH: I will withdraw the objection.

0 (Mr. Boomer:) 1Is that eventually what you did?

A Yes, sir; it is.

Q and how did you proceed to get home?

A The next day I asked 2ill Odom is 1could go into
town and get breakfast. He said: "Yes," but Jerry said:
"No, I'll ride with you." I was going to leave then and go

to the police then, one of the two, but Jerry went with me
and so we went to the restautant and ordered breakfast. I
found oﬁt previously that there was a bus that leaves at

6:30 at night going north and at 7:00 going socuth, I believe
those are the times. So, I asked the lady at the restaurant
where I could get a bus ticket and she told me right straight
across the street at a drug store. I think Jerry had just
come in behind me, so I told Jerry while the food was belngd
ordered that I was going across the street to get my wife a

postcard and send it to her. So, I went across the street and

I went into the store and asked if they could cget me a bus
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ticket to Chico, California, which is seventeen miles from
Orland. I asked for Orland, California, but they didn't have
a bus that went that far, so I got a bus ticket that goes to
Chico.

Q That's seventeen miles away from QOrland?

A Yes, 1t is. And I don't know why I didn't ask
the girl to call the police, but I. was more interested in
getting home. And just as I was putting the ticket in my
wallet, Jerry came in and asked me what I was doing. I told
him I bought a money order because our money orders 1in
California were normally green and this bus ticket was green.

So, I put it in my wallet —-

Q What did you buy it with, Jim?

A I bought it with the money that I had received.
Q Okay.

A And Jerry had bought a roll of film and we went

back to the motel -- I mean to the restaurant, straight across

the street. And after that there we took the food back to the

motel --
Q This was breakfast?
A Yes, it was.
Q All right.
A I found out my bus was leaving at 6:30 and I

-~ we had taken the food into the motel and I told Bill Odom,

I said: "I've got a bus ticket and I'm going home." Bill
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Odom told me: "Tt's a good thing you are because I couldn't

stop Jerry --

—

MEK. CHENOWETH: Your Honor, I cbject to that testimony

as not being in the presence of the defendant, hearsay.

THE COURT: Well, the jury will disregard that last
statement by the witness relative to what Mr. Odom told him
concerning Mr. Pizzuto.

You may proceed,

MR. BOOMER: Thank you.

Q (Mr. Boomer:) So, you told Bill Odom that you

were going home?

A Yes, sir.
Q And describe how you eventually left?
A Well, I originally was going to walk into town

to take the bus, but Jerry went ahead and gave me a ride.

Q Okay.

A And Lene came with us. I asked Bill if Lene
could come with us becavse I knew Jerry wouldn't have done
nothing to me if Lene was there.

0 Okay.

A While they ordered supper, I was waiting for
the bus and it showed up fifteen minutes late, a quarier to
seven and I boarded the bus and left.

Q Okay, had you ever -- did you sit down in this

restaurant?
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A Yes, slr.

Q Okay.

A I kept going from my seat to the door looking
out.

Q Okay, nervous?

A I was scared, Jerry told me he -- prior to this,
he had mentioned that he had a friend in Clear Lake, California
that blew uo --

Q Excuse me, excuse me. I think this would be
hearsay and I don't want to get into that.

A Okay.

Q Had you ever sat down in this particular
restaurant before?

A Yes, sir.

Q Okay, do you recall any photographs being taken
around the time of your departure?

A Yes, sir; I do.

Q Okay.

A I remember Jerry took a picture of me in the
restaurant and a couple of other pictures and I believe he
took one of me as I was boarding the bus.

Q Okay. Mav I approach, Your Honor?

THE COURT: Yes.

Q Do you know 1f he had taken any pictures of you
in the restaurant at any other times, or do you recall?

| |
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A No, sir.

THE COURT: ©No, sir, what?

A No, sir, I don't.

THE COURT: No, sir, you don't?

Q (Mr. Boomer:) You don't recall for sure?

A Yes.

THE COURT: All right.

Q (Mr. Boomer:) Showing you State’'s Exhibit 10;

does that appear to be the restaurant?

A That's the restaurant.

Q You are not sure when this picture was taken?
A No, sir, I do not.

Q Okay, showing you State's Exhibit 9: do you

recognize the scene in that photograph?
A That's Jerry, just when I was getting in the

bus, Jerry called me and I turned@ around and he took a micture

of me.

Q Okay. May I pass these around, Your Honor?

THE CCURT: Yes.

Q You seemed to bhe wearing a different shirt in the
photograph when you are sitting in the restaurant than when vou
are getting on the bus, or did you notrice that?

A I didn't pay much attention -- if I remember --
yes, I do, I was wearing my ball shirt in the restaurant, if

I remember what I just saw there, yes.
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Q Okay, that would be the blue shirt?

A Yes, sir, the moose on the front of it,

o Okay, so that must have been taken at a different
time?

2 I believe it would have, yes.

Q All right. So, you left on the bus for Chico,

California?

A Yes, sir.

Q Do you know -~ this is a yes or no question =~-
do you know whether or not Jerry knew your destination, other

than going home?

A Other than going home, no.
Q Okay .
2 He thought I was going to -- well, he knew --

MR. CHENOWETH: Your Honor, I object toc his testifying
as to what this defendant knew.

Q (Mr. Boomer:) Did you talk to Jerry or did you
talk to anyone else in the presence of Jerry so that he would

know where you were going to yet off the bus?

A Mr. Odom knew and -- well{ I told them all in the
motel room, I told them that my bus would not go to Orland
because they didn't have a bus that went there.

Q Okay, did you tell them where you were going
to go?

A Yes, sir.

_ |
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Q Which was?

A I told them I was g«tting off in Chico,
California.

0 Okay, so you got on the bus and headed out

towards California, correct?

A Yes.

Q Did you stop along the way?

A Yes, sir.

Q The bus probably made lots of stops, I pbresume?
A Quite a few, yes.

Q Did you stop in the State of Nevada?

A Yes.

Q Were you laid over for a while or anything?

.\ I was laid over for I believe it was an hour and

fifteen minutes.

Q Okay, what did you do during that hour and
fifteen minutes?

A I washed two vairs of my socks, a couple of

t-shirts and a pair of pants at a coin-operated laundry mat.

Q Right in the bus station?

A No, sir; down the street.

Q Wash any other articles of clothing?
A No, sir.

Q You got back on the bus, I presume?
a Yes, sir.
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Q Where did you get off the bus?

A I got off the bus a hundred miles from home.
0 Do you remember the name of the town?

A Yes, it was RooOsevelt.

Q Roosevelt, California?

A Yes, sir.

Q You got cff at Roosevelt rather than Chico?
A Yes, sir.

Q Is that because you were afraid of Jerry?

A Jerry was --

Q That's a yes or no?

A Yes.

Q And how did you proceed to get home to Orland?
A I hitchhiked.

Q Okay. Do you recall when you arrived in your
Orliand?

A I arrived in Orland about 11:00 that evening.
Q Ckay, where did you go?

A I went home.

Q Was your wife there?

A Yes, sir.

Q Did you talk to hexr?

A Yes, sir; I talked to her briefly, I didn't go

into detail.

Q

Did you tell her anything about the killings up

]
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in Ruby Meadows?

A Briefly, I didn't go into detail.

Q Did you tell her anything about the killings un
at Ruby Meadows, at that time?

A At that time?

Q At that time?

. Yes, I said there had been killings, I didn't
want my wife to know hardly anything at all about it because
it would get her involved as well.

Q Did you talk to anyone else that evening about
the killings up at Ruby Meadows?

A Before I got home, I called my mon and I told
‘her I had seen some killings and that I am in California and
that I am coming home.

Q All right, did you visit your mother after you
got home?

A No, sir; I called her and let her know that T
had gotten home.

Q All right. Did you know any members of the polic%
department at Orland?

A Yes, sir: we had been pretty good friends for a
long time. The Chief of Police, Mr. Bill Olney and Sergeant
Bob Boyles.

Q Okay, did you attempt, after arriving home in
Orland, did you attempt to phone the police devartment that
L
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evening?
A Yes, sir; I did.
Q Okay.
A Our Police Department down there, you get a

recording after 11:30 or 12:00 at night and you are referred
fto the County Sheriff.

Q Okay.

A Well, T didn't get an answer sc I went aﬁead and

hung up and did it again in the morning.

o) Okay.
A I was calling Bill Olney, the Chief of Police,
and I found out that he was on vacation. So, I talked to

Sergeant Bob Boyles and told him that I had witnessed some
deaths in Idaho, and he said: "Don't say anymore, I1'll be

over pretty soon."

Q D18 he come see you?

A Yes, he did.

Q Did he interview vou?

a Yes, sir; he interviewed me briefly at my house

and then I told him it‘s a real long story so we went to the
Police Department there, and then an interview there.

Q Okay. Were there any telephone calls made from
that police department while you were there in connection with
this case?

A Yes, sir; there were several.
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Q Okay, dird vou take part in any of those nhone
conversations?

A Yes, I did.

Q Do you remember talking to Sheriff Baldwin?

A Yes, I do. ,

Q Now, Jim, when ycu first talked to Bob Boyles,

you didn't tell him the whole truth about this incident, did
you?

A No, sir, I didn't.

Q In fact, you minimized your whole involvement

completely, didn't you?

A Yes, sir.
Q Why was that?
A Beczuse I didn't kill anybody and I didn't want

to get all the way involved in it.

Q Okay.

A I had been trying to get away from it for four
days, I didn't sleep, I didn't eat, I didn't come outside. I
didn't want to get all the way involved in it. I knew later
that I was involved more than I realized I was involved.

Q All right. Did you later have a conversation

with any other members of the law enforcement -- I'm getting

ahead of myself, here.
When you first talked to Sheriff Baldwin, 4did you tell

him everything that you knew about what had happened up at

-
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Rubv Meadows?

A No, sir; I did not.

Q In fact, you told him you didn't know exactly
where the bodies were, didn't you?

A Yes, I told him I didn't know exactly where they
were on the first phone call.

0 Okay. In fact, you told him -- what did you tell
him about where you thought they might be?

2\ I told him they might have thrown them in the
creek or buried them in an old -- I don't know the name of what
they call them, but where they used to mine, the digging hole,
I guess, and I come out after the next phone call and I told
him where I put the rock and I told him where I put the fifty-
five gallon drum.

Q All right. About what time of day was that that
you gave him those details?

A That was 1n the evening time.

Q Okay. Was it dark outside when that conversation
took place, do you think?

A It was dark in California.

Q Okay. Do you remember talking to a man by the

name of George Johnson with the State of California?

A Yes, sir; I do.

Q Okay. And at first d4id you tell him basically

what you have told Seryeant Boyles?
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A Yes, sir; I did.

Q Did he tell you that he thought you weren't
telling the whole truth?

A Yes, sir; he told me that there's no way somebody
can be involved in a crime -- he said there's no wav that

someone can witness a crime as I d4id and not be involved in it.

Q Okay. So what did you tell him?
A Well, I stuck to my story right then for a little
bit and he goes -- well, he made a statement, he said: "Well,

let me tell you what I think havpened."

MR. CHENOWETH: Your Honor, this is hearsay, anything
that the officer spoke to Mr. Rice.

MR. BOOMER: Well, it explains, Your Honor, it explains
why he later said what he said. I'm offering this just for
that purpose.

THE COURT: Ladies and gentlemen of the jury, this
particular conversation that Mr. Johnson had with Mr. Rice is
for the purpose of demonstrating why Mr. Rice later changed his
story and in order for him to do this it becomes necessary
to relate a conversation that Mr. Johnscon had with Mr. Rice.
During this conversation Mr. Johnson waé saying: "Let me tell
you what I think happened,” and Mr. Rice is about to relate
this to you.

Obviously, what Mr. Johnson is about to tell Mr. Rice

isn't offered to prove that in fact that sequence cf events
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happened. It is simply used to show you what Mr. Johnson told
Mr. Rice to explain why Mr. Rice later said what he said.

For that limited purpose, the-testimony may be
permitted.

MR. BOOMER: 1'il try to rephrase my guestioning,
Your Honor, so I don't get into those sensitive areas.

Q (Mr. Boomer:) Mr. Johnson told you something,
didn't he?

A Yes, sir; he digd.

Q And as a result of what he told vou, did you

tell him a different story?

A No, sir.

Q Did you add some details, however?

a Yes, I did.

Q Okay, and were those details truthful?

A No, sir.

Q Okay. The details, though, did indicate that

you had more involvement than what you had originally told him?

A Yes.

Q OCkay. Is that a last statement of any kind that
you can recall that you gave while in California?

A Yes, sir.

Q At that point ~- let me ask you -- let me ask you
your mental state at the time, how you were feeling while you

were down at the police station?
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A I wasn't -- T was more shaky than I think I was

when I got home.

Q Okay, were you under arrest at that time?
A No.
Q When you went down to Sergeant Boyles, did you

go by yourself or did he take you with him or how did that

happen?
A I rode down with him.
Q Okay, but vou weren't under arrest were you?
A No.
Q Okay. While you were down there and after making

those statements, did you make any requests as to where you
could be housed?

A Yes, sir, I asked him -- I hagd first taken my
wife and children over to a girl friend's house where they could
stay because of certain circumstances.

Q Okay .

A And I asked him if I could -- if I should go into
protective custody. And at that time, I d4idn't go in, I stayed
at my mom's house because nobocdy knew where she lived, and I
never came outside. The next day they came back to my house
and said that it would be a gcod idea if I went into protective
custody. So, we went to the Glenn County Jail in Willows,

California.

0 Okay, you had discussed that with them beforehand
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the possibility of going into protective custody?

A Yes, sir, I did.
0 How many days Or hours or whatever after yom
initially went into protective custody -- I take it you stayed

at the jail, then?

A Yes, sir.

Q How many days after that was it that you were
arrested?

A Two days, 1 believe.

Okay, were you later transferred to Idaho?

Yes, sir; I was.

(O - O]

Had you had any phone conversations with Sheriff
Baldwin, other than the ones you had tcld us about wrior to
your coming to ldaho?

A Yes, well, he called me three or four times at
my mother's house during the middle of the night, earlyv in the
morning and we had conversations. That's when I told him where
to look for the bodies and what to look for, the markers that
I had put down.

Q Okay.

A And they found the bodies while I was at the
police station with Mr. Johnson, or just prior to being with

Mr. Johnson.

Q Okay, all right. Do vou recall being transported

from the State of California to the State of Idaho?
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A FPardon me?

Q Do you receall being transported, then, by
Lieutenant Blubaum of the Idaho County Sheriff's iepartment?

A Yes, I do.

Q And bhe brought you up here to the Idaho County
Jail, didn't he?

A Yes, sir.

Q Had you told him or any of the jailors that were
checking you in what you wanted to do as far as talking to
Sheriff Baldwin when you got here?

A I don't believe I gdid, I said I would like to

talk to Sheriff Baldwin.
Q All right, and did you in fact talk to.Sheriff

Baldwin later on?

A Yes, sir, I did.

o) Do you remember what you told him?

A Yes, sir.

Q Did you tell him at first that you wanted to

clear vup some things that you had told him before?

p:\ Yes, sir; I d4did.

Q Okay. And did you eventually tell him, and
granted it's not word for word, but did you eventually tell
him essentially what you've told the jury here today?

- Yes, sir; I did.

Q Did you at first?
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Q

Del Dean Herndon?

a Yes, sir; I did.

0 Why did you do that, Jim?

A I was scared, again, I didn't want to get too
much involved.

Q Now, Jim, you pleaded guilty to some charges as
a result of this action, haven't you?

A Yes, sir; 1 have.

And what charges did vou plead guilty to?

A I pled quilty to two charges of second degree
murder.

Q0 And why did you do that?

A Because I didn't xill somebody and yet I am
involved and if I hadn't had lost my head, I could have done
something different, I might have been able to stop all of this
before it happened.

Q Do you understand the legal princivles iﬁvolved
when somebody aids and abets or assists in some way?

:\ Yes, sir.

Q In any type of crime?

A Yes, sir; I do.

Q And that was explained by your attorney's during
the course of this proceeding?

L

No, sir.

Isn't it true that at first you denied shooting
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A Yes, and the Judge. too.

Q I take 1t, then, ycu feel that your actions
constituted something like that?

A Yes, sir; they do.

Q Okay, and you feel responsible to some extent,
at least, for the deaths of two innocent neople?

A Yes, sir; I do.

9] Okayv, what is your understanding, Mr. Rice, of
the maximum penalty you could receive for aiding and abetting
in the killing of Berta Herndon?

A I could spend the rest of my life in prison.

Q Okay. What is your understanding, Mr. Rice, of
the maximum sentence you cculd receive for aiding and abetting,
at least, and in shocting Mr. Herndon.

A The same, I could spend the rest of my life in
prison.

Q Do you understand what the terms "fixed," means
in relation to a sentence?

MR. CHENOWETH: Your Honor, I object to this line of
questioning concerning sentencing this gentleman, it is of no
consequence and he had already testified to what he pled guilty

to. So, what he is understanding of his sentencing is of no

value to this process.

THE COURT: Sustained.

MR. BOOMLER: Very well. No further guestions.
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TRE COURT: Cross—-examinetion.
MR. CHENOWETH: You want me to start,
THE COURT: Yes.

CROSS-EXAMINATION

'BY MR. CHENOWETH:

Your Honor?

04 Mr. Rice, you say you lived in California most of

your life and you have lived in Orland a good part of it?

s Yes, sir, I have.

Q And that you have a tree service there?

A Yes, sir; 1 have.

8] And vyou use that for weekend work?

A Yes, sir, sometimes I use it when I get off work

frem roofing, too.

Q Do you think of yourself as a productive person?
A Very much.
Q Have you been on welfare or any tyve of aid from

the government at any time?

A Yes, sir.

Q When was that?

A That was before my tree service
started and -- well, my wife got pregnant, we

Medi-Cal for medical expenses and we received

got all the way
had to get

food stamps.

Q Any other form of welfare that you have receivead?
A No, sir.
Q You and Bill Odom did drugs together, didn't you?
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A I done amohetamines with Bill Odom two times.

Q Do you do other drugs?

A No, sir, I do not.

Q Do you do amphetamine?

A I've done 1t two times.

0 Only two times in your life?

A No, sir; I done it -~ I 4id probably a counle of

times when I was in junior high school.

0 So, you've done it four times in your life?

A I can't be accurate in saying four times, no.

Q Isn't it true that the problems that you had with
your wife arose around several things. One, that you and Odom

were drinking and carousing and sometimes doing drugs, a lot,

and your wife didn't like 1it?

A No, sir; it's not.

Q You're only out two times with Bill Odom?

A I didn't say I was only out with Bill two times.
Q How often were you out with Bill Odom?

A Bill Odom used to take both of our sons fishing

on occasion, and we never went out and partied together. We
-- our wives and us would either go to his house or they would
come to our house.

Q So, you didn't party with Bill Odom except the
two times that you had mentioned?

A No, I said that we 4id not go out to party, we
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would occasionally go over to each others house. We woulgd
drink beer and listen to the stereo, play cards, oinochle,
rummy -- or not pinochle, but we would nlay spades or rummy or
dominoes.

6] So, I don't mean to pressure vou, but vou did |
not go out to bars with Bill Odom except the two times you

have mentioned?

A Yes, sirx.

Q Oh, you dig?

A That's true.

Q " Oh, that's true?
a That's true,.

Q And isn't it true that part of your oroblem with
your wife and with this particular child that you have just

had 1is that it's not your child?

A No, sir, that is not true.
Q Did you ever tell anybody that that was true?
A I had received information from my mother that

she does not think it was my child, but the blood tests proved
that it was my child and when two people conceive a child,
they both know, that was myv child.

Q The blood tests were taken of this child after
i1t was born?

A Pardon me?

0 You Jjust took some blood tests of this child aftey
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it was born?

A The child, ves, 1t had hacd blood tests -- he has
had blood tests and they have given him several kinds of tests
on account of my wife's illness.

Q Did they give him a blo7d test toc determine who

the father was?

A No, sir.
Q So, you don't know one way ox the other?
A Well, I know his blood tvpe and it's the same as

my wife's and mine.

Q When you decided to come north to Idahc with the
Odoms, you said that he asked you to drive his car up here,
cr his pickup?

A Either one.

Q Fact is, most of the way you didn't drive?

A I would say most of the way I &id drive.

Q But only after Bill Odom was pulled over for
something and didn't have a driver's license?

A yes, sir, that was just outside of Grass Valley,
California, in between Boom Town and Grass Valley.

Q Up to that point before he was pulled over, he

did drive?

A Yes, sir.
Q Okay, did you think he needed you for driving
purposes?
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A Not only for that, but for working on his truck
and helping him move, really. My dad was a professional mover
for twenty-two years and cuite often I would J0o out and help
him. I loaded most of the truck myself.

Q We're talkino about a rickup, aren't we?

MR. BOOMER: Can the witness exolain his answer, Your
Honor? May he be allowed that latitude, Counsel? He's right

in the middle of an answer and Mr. Chenoweth is —-

THE COURT: Okay, that's fine, I'm sure Mr. Chenoweth
intends to let him finish his answers and perhaps we can be
careful about that.

MR. BOOMER: Thank you.

THE COURT: You may wnroceed wherever we are.

Q (Mr. Chenoweth:) Did you want to finish your
answer, Mr. Rice?

A Well, like I said, I losded most of the truck up
because I've gpt a lot of experience in doing that, you must
level out all of your things in the truck, if yocu've got to
much weight on the axle you can break an axle, so I leveled it

out and we proceeded on.

Q Were talking about a pickup now?
A Yes, we are.
Q How tall was that pickup loaded? Was it loaded

above the cab or below the cab?

A it was loaded probably four inches above the cab.
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Q And 1t had furniture on it?

Q Okay. Did Odom tell you whv he didn't have a

driver's license?

A No, sir; I never knew.

Q You and Odom have been buddies for guite a while,
haven't you?

A We've been more or less friends, I would say, yes|
since November of '84 or '85. TI can't remember exactly the
date, but it was near Thanksgiving, it was in '84, because '85
~- January of '85 was when I had him working for me that one
day.

Q And you've done a lot of evenings together and

spent a bit of time with him over that period of time?

A Quite a few, ves,
Q Okay, you and he have a good relationship?
A Sometimes. We didn't see eye to eve on a lot of

things, like for instance, some of the people that he used to
hand around with, I never did hang around with them and I told

him 1if he kept hanging around with them, thcse people, there

name 1s Skidmore and their reputation is like the Hatfields
and the McCoys.

Q Did vou ever have any trouble with a druqg dealer
down there where you didn't pay for your drugs?

A Never had a drug dealer, 1've never had a problem
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Q Where did you get the amphetamine that you took
twice when you were with Bill?

A Bill Odom had them.

Q Did you drink a lot of beer with Bill?

MR. BOOMER: Which occasions, Counsel?

MR. CHENOWETH: Throughout this whole period of time?
From the time that you met him --

A Adding it together I would say we probably
consumed guite a bit of beer over the year and few months that
I've known him,

Q Did you have any money with you when you left
Orland in the pickup?

A I had forty-five dollars.

Q And you expected to work up in the orchards at
ninety-nine dollars a day?

A Yes, sir; I did.

0 Was Odom a bossy fellow, that is, did bhe try to
control what people were doing?

A Yes, he would even give Jerry orders, -- well, I
wouldn't say orxders, but he would tell Jerry what to do and

stuff like that.

Q Did he tell his wife what to do?

A Oh, yes, Lene would do what Bill asked her to do.
Q Without questicning him?

A Probably without guestioning, but not without a
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scowl.

Q Did Jerry do what Bill Odom told him to do?

MR. BQOMER: Your Honor, can we have some specifics

rather than these broad generalities? Otherwise I would submit

to the Court that it's irrelevant.
THE COURT: Well, I'll let him answer. Do vou

understand the guestion?

A Yes, sir. And yes, he did.

Q (Mr. Chenoweth:) And did he tell vou what to d4do?
A A few times.

Q Was Odom the leader of the group?

A I wouldn't call him the leader, I would say he

knew where we were going, you know, and well, yes, orobably to

an extent I would say he was probably the leader, I would say
Q Is Odom the one that told Jerry to ride with

Lene and the children?

A Yes, sir.

o) And he told you to ride with him?

A Yes, sir.

Q Until, of course, you had to drive?

A Pardon me?

Q Until the point where you had to drive?

A Why, he didn't mention nothing about that. I

just drove when the police opulled him over.

Q How far did you drive before he took the pickup

_|
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back from you?

A Just before Renoc. He went ahead and drove and
he said he knew exactly where we were going to eat. So, I
went ahead and let him drive and that's where we got senarated
on the freewav, we lost Jerry and Lene and we found them later,
about twentyv minutes later, I quess, and we went to the
restaurant. And 1t was a restaurant with a casino attached to
it and after we had left the restaurant and casino we drove
for about five miles out of Reno heading towards Idaho and we
stopped off just beside the railroad tracks and went to sleep
that night.

Q But from the time you have just spoken about when
Bill Odom took over the wheel of the pickup, again, he drove
from there on forward, didn't he, on through this whole series
of events?

A Yes.,
So, you only drove a short distance?

I drove probably about two hundred miles.

Did you gamble while vou were at Reno?

Yes, sir; I d4did.

(O N o B 2 o)

Whose money did you use?
2 Bill Odom gave me a twenty dollar bill, he said
it was part of what he was going to give me for driving the

car.

Q Okay. You have stopped for the night somewhere
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in Nevada and

I presume?

then vou started on uv the road the next morning,

A Yes, sir.

C And how far did you get that day?

).y Oh, we went all the way to -- we went all the
way into Idaho. We went -- I believe we went all the way to

Donnelly that

day, I believe, qgot in that night, got in, I

believe it was shortly after midnight, if I'm right, got into

Donnelly.
Q

A

>

o B A o 2 ©)

Where did you stay that night?

In a motel.

Who paid for that, Bill Cdom?

Yes, sir.

And then you went to Bill Cdom's uncle's house?
Yes, sir.

Is that the next day?

No, sir. we stayed at the motel two days.

What did you do at the motel?

Watched t.v., and Jerry and I at one time went to

the bar and shot a couple of games of pool.

Q

day?

Did you or Cdom attemppt to locate his uncle that

Bill Odcm did.
So, he left you at the motel?

He left Jerry and I both, yes.
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Q Next dav you visited the uncle'‘s home, but he

wasn't home?

A Right.

0 So vou and Jerry went down by the . river and
camped?

A Well, all four of us went down toward where the

creek was and later on that afternoon, Bill and Lene had gone
back to his uncle's and then Bill had come back by himself, if
I'm correct, and told Jerxry and I that we were going to sleep
in the car, that we could sleep in the car right there at the

creek and nobody would bother us.

Q That's what Bill told you?
A Yes, he said there wasn't enough room in his

uncle's cabin for everybody.

Q 5o, you did what 3ill told you?
A We did what he suggested, ves.
Q Okay. You bought a gun some time during this

period of time, didn't you?
A Yes, we did.

Q And you said that you used your identification

and bought the gun?

A Yes, sir.

Q .22 automatic?

A Yes, sir.

0 Did you buy any shells to go with it?
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A Yes, sir.

o] And the purpose of buying the gun was so all of

you could go hunting?

A Yes, sir.

Q Did you know that you needed a huntinag license
to hunt?

A No, I 4id not.

Q Aren't you familiar with the laws regarding

hunting licenses?

A Not in Idaho, I'm not. There's some in
California you don't need a hunting license for various game,
and no, I did not know.

Q Didn't you tell me earlier, or tell Mr. Boomer
earlier that it was your intent to shcot elk and deer and

things like that with the rifle?

A Yes, sir.

) And that Mr. Odom had wanted to purchase a big
rifle, not a .22 calibér?

A He wanted to purchase a biger rifle, yes, but he

didn't see any sense 1n paying three or four hundred dollars

for the rifle he wanted. So, he said he would settle for the
.22,
Q Did you discuss hunting big game at that time?
A We discussed elk and deer, yes we did.
Q You didn't think you needed a hunting license
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for elk and deer?

MR. BOOMER: Your Honor, this is irrelevant --

A I didn't know.

MR. BOOMER: -- I would object -- excuse me, Mr. Rice.

THE COURT: I'll let him answer, Mr. Boomer. The
objection will be overruled.

MR. BOOMER: Okav.

A I didn't think about a hunting license.

Q (Mr. Chenoweth:) How about a fishing license,
do you have to have a fishing license in California?

A For salmon and trout, I believe you do.

Q Did you think about having a fishing license if
you wanted to go fishing?

A No, sir, I did not.

Q So, then, you decided after a couple of days you
would go on up to Ruby Meadows?

A Yes, sir.

Q And Bill Odom made that decision, didn't he?

A Yes, sir.

Q And so you went on out there?

A Yes.

Q And you took a bunch of beer out there along and
you camped beside the pond the first night?

A We camped about a hundred fifty yards maybe two

hundred yards from the pond, ves. We weren't directly by the
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pond.
Q Did you fish and hunt that night?
A We fished, and we drank some beer too.
Q Okay, who fished?
A Bill Odom and I.
o] Did you catch any fish?
A No, sir.
0 Did you catch any fish at any time during this

visit to Ruby Meadow?

A I didn't, but Bill Odom did.

Q Who cleaned the fish?

A Bill Odom did, I believe.

Q Did you see him do it?

A No, sir.

Q Did you see Jerry Pizzuto clean them?

A No, sir.

Q Now, the first day you were out there, you got

ocut there late in the day and spent the night?

A Yes, sir.

Q During the next day, did you and Bill Odem go to
town the second day you were out at Ruby Meadows?

A I don't remember if it was the second day or the
third day, but we did go into town. ’

Q And you picked up some more beer and supplies?
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Q And during this next day after your arrival at
Ruby Meadcws, I think you said that you and Bill hunted a lot

lot together leaving Lene with Jerry Pizzuto back at the camo?

A Yes, sir.
Q And by that time you had moved into the cabin?
A After we came back from hunting on the second day

we moved into the cabin, yes.

Q Whose idea was it to move into the cabin?

A Bill Odom's. It seemed a sensible suggestion
anyway .

0 You mentioned a arouse, but you called it a
pheasant. Do you know the difference between a grouse and a
pheasant?

A Our hen pheasant in California lock nretty much

like a grouse and Bill Odom said they were of a pheasant
generation. OQur pheasants a%e bigger than the grouse, but as
far as thé.breastsection and everything, they're basically the
same, they look the same.

Q You said you saw a deer during your hunting

excursions with Bill Odom?

A Yes, sir.
Q Why didn't you shoot it?
A I have no idea, I never carried the gun. When I

saw that deer, I knew that that .22 wasn't going to bring that

deexr down.
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Q Did Bill oOdom attempt to shoot the deer?
A No, sir. That deer just up and lit, it was gone.
Q Okay. Now, I think vou testified that you went

into town with Odom and you met a police officer there in town

that was a friend of his?

A Yes, sir.

Q His name wazs Steve?

A Yes, sir.

Q Did you talk teo him for a while?

A Yes, we talked to him for about ten minutes.
Q And then you picked up some more supples and

beer and went back to Ruby Meadows?

A We picked the beer and stuff up before we saw
the police officer.

Q Some time during this time you testified that

Bill Odom talked about claim jumping people?

a Yes, sir.

Q Going up to a place called -- what did he say?
A War Eagle.

Q Okay, and did he say something about jumping

their claims and burying their bodies?

A Yes, sir; he did.
Q Tell us about that, please?
.\ He said that -- he said that we wouldn't have

nothing to worry about bhecause if they don't find the bodies,
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then they don't have a case.

Q Did you think that he meant to kill peoble up
there claim jumping, if he did it?

A I don't understand -- you mean, if we went up to

do that, would he have killed somebody?

Q Yeah.
A At that time, I didn't think so. I never seen
-= I never seen Bill really threaten anybody. I seen him and

his wife get in pretty good arguments and stuff like that, but
as far as other people, not really threaten somebody, I've
seen him threaten, but I haven't seen him threaten.

Q Well, you haven't been around Bill Odom except
visiting at his home, playing cards with his wife and so on,
but you haven't been around him when there's other neovle aroung

have you?

A That's true.

Q You said something here and I wrote it down, you
said: "Everything I've had, I've worked for." Is that true?

A Yes, sir.

Q Okavy .

A Except for the time when I was in trouble with

the police in California.

Q Well, now, you've been in trouble a couwle of

times, haven't you?

A Yes, sir.
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Q And you said in each case, you've worked for
whatever you got. Isn't it true that youw’ve been convicted of
armed robbery?

A Yes, sir.

Q And that you've been paroled after servina some
amount of time?

A I served eighteen months.

Q Well, you didn't work for the money you took in

the armed robliery, did you?

A I didn't keep the money, either.

Q Where did it go?

A I took -- gave it to the pexson it belonged to.

Q Oh, tell us how that came abcut, this armed
robbery?

A I was just out of high school and a friend of

mine that was on our baseball team, we used to call him Crazy
Lunchwall because he would slam a baseball and it just went
sailing and he's down at Santa Cruz where there's a beach and
boardwalk and it's kind of like Disneyland, it's right off the
ocean and Lunch went with a prostitute while she was -- well,
she was a masseuse, I guess you would call her, and while he
was getting his massage or whatever he was getting, his wallet
came up missing. He teold us about it at one of the ball games
just the next dav and a couple of days after that we were 2all

at the boardwalk at Santa Cruz and he saw the lady with another
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lady and a black guy was with them. And so we followed them
to the massage parlor, went in and we got the money back. We
got a hundred and twenty-five dollars, but we didn't get his
wallet.

Q Well, it says here armed robbery; what were vou

armed with?

. We had a gun, a small hand gun.

Q Wﬁo had the gun in their hand?

A I held the gun.

o} And you stuck up these ladies?

A Yeah, I would say.

Q And you took thelir money?

A We took the money from the man.

Q And you were saying that all you are doing was

removing the money he had lost in his wallet the day before?

A Yes, we could have taken almost a thousand
dollars, but we only took a hundred and twenty~five.
But yet you were convicted of armed robberv?
Yes, sir.
How long did you stay -- how long did vou serve?
I did eighteen months.

Did your friend who was with you serve, too?

>0 » O Yy 0O

Yes, sir, he did. He later escaped and I believe

he was killed.

Q Well, you're also charged with another crime late

=
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on, I think, 1t was burglary, wasn't it?

A I was charged with burglary, vyes.

Q Were you ever convicted?

A No, sir, I was not.

Q Were you ever charged with any other crimes or

convicted of any other crimes?
MR. BOOMEPR: Your Honor, that's an improper gquestion

in that particular form and I would object to it on that

ground.

THE COURT: Sustained.

A What?

THE COURT: Sustained means he's going to ask another
cquestion.

A I'm sorry.

Q (Mr. Chenoweth:) Have you ever been convicted

of any other crimes prior to the armed robbery or after the

armed robbery?

A Any other crimes, yes, sir, I have.

Q What are they?

A I was convicted for receiving stolen nronerty.
Q Do you remember being before this Court on the

23rd day of Januvary, 19862
A Yes, sir, I do.
Q Do you remember at that time that you entered 2

plea, I think, to the charges of second degree murder?

SECOND DISTRICT COURT
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A Yes, sir.

Q And you were asked some questions by the Judge,
and I'm going to ask you if vou remember these questions.
When the Judge, Judge Reinhardt here in this courtroom asked
you this question at the bottom of vage twenty-two: Let me
ask you, have vou ever been charced with crimes before?
Answer: Yes, sir, I. have. Question: What has that been --

MR. BOOMER: Your Honor, adain, this is immroner under
the rules and it's an imnroner cuestion for the nurnoses of
this --

THE COURT: Do vou want time to look at the rule or
are you familiar with 1t?

MR. CHENOWETH: I am familiar with it, Your Honor.

TIIE COURT: All riaght, want to avmnroach, then?

(Thereuron Court and Counsel had an off-

the-record discussion outside the nresence

of the jury, after which the following

nroceedings were had, to-wit:)

THE COURT: Well, we miaght as well take a lunch break.
You're not to form or exoress aﬁv oninions about the case.
you're not to talk to anyone about the case. Don't let anybody
talk to you on ay subject matter connected with the trjal. If
anyone does, please notify the Bailiff who will in turn notify
me. |

We'll be in recess until 2:00. Thank vou.
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{Thercuoon the Court stood in lonch recess,

after which the following proceedings were

had, to-wit:)

THE COURT: We'll call the jury back 1in, now.

(Thereupon the jury panel re-entered the

courtroom, after which the following

proceedings were had, ti-wit:)

THE COURT: Good afternocon, ladies and qgentlemen.
As a2 result of our last meeting with the lawyers there was a
dispute that arose concerning Mr. Rice's record and I helieve
the marties are now nrepared to recitzs a stinalation to the

Court that vou'll receive as evidence in this case.

Mr. Boomer, 1is that correct?

MR. BOOMER: Correct, Your Honor. Your Honor, for the
purpose of this proceeding only, the warties will stipulate
that the witness, James Rice, has been previously convicted
of armed robbery and two counts of burglary.

THE COURT: 1Is that vour understanding and stipulation,
Mr. Chenoweth?

MR. CHENOWETH: It 1is.

THE COURT: And do you so stipulate?

MR. CHENOWETH: Yes.

THE COURT: Ladies and gentlemen, another situation
where we have the lawyers are telling you something and this

time you can take that as evidence because it is a stipulation.

u
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And that, of course, is in cortraventinn of the aeneral rule
that what the lawyers say does not constitute evidence.
With that, you may continue with your cross examination|.

CROSS-EXAMINATION (cont.)

BY MR. CHENOWETH:

Q Mr. Rice, when we left for lunch, we were talking
about Ruby Meadows and we were talking about the fact that you
had arrived there on the night -- in the evening and you had
camped out oyernight, and it's now the next day and you and
Bill have aone out hunting in the morning, earlv, and vou are
back in camp, I think you said sometime three or four hours
later?

A Yes, sir.

Q And I don't recall whether vou told me whether
you went to town or not?

A No, sir; we did not.

Q Did you hear Bill Odom on that day, on that day
now, did you hear Bill Odom talking about robbing anvbody?

A No, sir.

Q It was the day before, the day that you talked to
him about claim jumping?

A No, sir; I believe it was not the second day we

were there, but the third day we were there. I can’'t be

sure, but I'm pretty sure 1it's not the second day that we were

there. It was during the time we were coming back from huntingt
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though.

Q You were walking along?
A Yes, sir.
Q That is, while vou were walking, he was talking

about claim jumping?
A Yes, sir.
Q And I think you said that Mr. Odom never let the

rifle out of his sight?

A No, sir, he never did.

) Did he keep it near him at night?

A Yes, sir.

Q And the only time that during these first few

days that you saw anybody have it was the time that you
testified that Jerry Pizzuto had the rifle?

Q No, sir; we were by the cabin one dayv and Bill
was shooting at a couple of cans on the ground and we each shot
the gun then, but as far as cerrying the rifle anywhere, no,
we never d4id.

0 You were drinking a lot those first few days at
Ruby Meadows, weren't you?

A We were drinking quite a bit. Neither one of
us got drunk or in a staggering walk or anything, no.

Q How much did each of you drink a day -- we'll
start with the first full day that you were at Ruby Meadows,

not the night that you arrived, but the first full day you were

SECOND DISTRICT CTOURT
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at Ruby Meadows, how much were you drinking, nhow much was Bill
drinking, how much was Lene Odom drinking and Jerry Pizzuto?

MR. BOOMER: To which we would cobject on the grounds
of relevancy, Your Honor.

THE COURT: TI'll let the jury listen to it. You may
answer,

A Lene Odcm didn't drink, she drank Dr. Pepper.

But the night we got there we had, I believe, a case and a

half of beer and we drank several apiece the same night we
arrived there. The next day, the full day on the next day
just before bhedtime, I believe, the rest of the beer had been
gone.

Q Okay, how did that split around between the three
of you?

A I would say, maybe eight beers apiece in that
full day.

Q Did Jerry drink as much as you did?

A I don't believe so.

Q Did Bill Odom drink as much as you did?

A I believe Bill Odom drank a little bit more than
I did.

Q Okay, from your estimate, from your recollection,
as best as you can remember, about how many beers that second
day that Bill Odom had, that you had and that Jerry had.

A No, it's really hard to keep track of somebody

SECOND DISTRICT COURT
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0 Well, you went through a case and & half in the

evening before and the next day?

A Yes, that's true.

X Isn't it true that Jerry - Lzzuto drinks very
little?

A I would not say he drinks very little. He

consumes his share, I would say, as much as he wants to, but
as far as drinking very little, I wouldn't say that at all.
‘X Okay. But you said none of vou were drunk on

that second day at Ruby Meadows?

)\ I've never seen -- as together, we've never been
drunk.

Q Okay. You testified that you heard Bill Cdom
say: ''I had a bead on that guy.'' 1Is that in reference to

the fisherman, a man named Mr. Crawford?

A Yes, sir, it is.

a Do you know what he meant by that or d4id he
explain that any further?

A He didn't expnlain it any further, no.

Q nid Bill Odom say anything to vou about if it
hadn't been for the vickup coming by, that being the Herndon's
pickup, that he would have robbed those people?

A No, sir, he did not say that to me. He was

talking with Jerry and Lene and I overheard him say that.
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Q Okav, he aiun't szv that to vou but .he said it
to everybody?

A Yes, he szid it loud enouagh to where everybedyv
could hear it,

Q Okay, can you repeat what Bill Odom said to all
of you?

A He said -- this was right after he mentioned
the fact that that gun that Mr. Crawford was wearing would nut
a hole through Jerry, he said: "It's a good thing that rickun

came by when it did, because I had a bead on that auv."”

Q Did he say anvthing further about rokbinag the
fishermen?

A No, I don't believe he did.

Q Did you ever dig a grave during this neriod of

time that Jerry Pizzuto and Bill Odom walked up to where the
fishermen were?

A No, sir, I did not.

Q Did vou ever use the words -- when somebody said

that'they were going to go up and rob the fisherman named

Mr. Crawford, you said: ‘'Well, I'll go dig the grave, or
graves," at that time?

A No, sir; I did not.

Q You were saving what vou were digqging vwas really

a place to man?

A Yes, sir, well, I Adug those holes before this
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ever occurred. As I would run cut of sand in the five gallon
bucket, I would go to either hole to see which I could get
the best out of.

Q Mr. Pice, would you please come down here to the
board and show us where you were digging these holes?

(Thereuoon witness exited the witness stand.)

0 and we will be referring to Exhibit 1-A of the
State, and if you'll take this pointer and we'll also get so
the jury can view this, if you will come alongside here, Jim,
thank you. Now, you were located on this disolay, aren't
ycu, this is Cabin No. 1 here?

A Yes.

0 Cabin No. 2 un there?

A Yes.

Q And this is the cabin you stayed in, Cabin No. :,
1s it not?

A Yes, sir, that's the indication.

Q Now, when you first came here, where d4id vou
park the pickup, this black pickup -- I know-it's not black,

but we are using for this hearing, where 4id you park this
pickup that belonged to the Odom's? Would vou locate the
nickup, olease?

A This road, Mr. Odom parked the truck -- well, it
was sitting up like this, just orobably abcut ten foot from the

cabin. (Indicating.)
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Q Okay, it won't stay there, so we'll -- well, it
will too. MNow, you said you were nanning for rubies?

A Yes, sir.

Q And where were you panning, this 1s a small

creek that goes --

A The creek does run exactly like this and Jjust

right here there’s a drainage ditch that's covered with dirt

and the water flows through this side, through the pire and
then on across the road down into the creek.

Q Where were you diaging holes?

A Right on the road side of the pipe, which would
have been right in here. (Indicating.)

Q Okay, was that the only place you were digging
holes?

A That's not where I was Jigging holes, that's

where I. was panning.

0 Okay, where were you digging holes?

A The place I was digging holes, I had a hole
approximately right here behind the cabin.( hdicating.)

Q You were showing a snot maybe ten or fifteen

feet behind the cabin?
A Yes, And I'had another hole -- this is Cabin
No. 2, I had another hole right here, the creek is down here,

I had a hole just nrobably right up inside of here off to the

-

over it, but at the verv end of it vou can see the ripbe itself,

—
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right-hand side of the road where I had been digging for sand.

Q Okav. WNow, I'll remresent to you that this red
pen here renresents the site of the ladv's grave. Did vou
ever do any digging around there?

A If that's the site of the grave, that's where I
had the hole.

Q You were digging in the -- I've Come up a little
too far here. OXay, so what vou're saylng 1s, you weren't
digging graves, vou were taking sand and carrving it back down
here to the creek and washing the stuff out?

A Yes, sir, exactly.

Q Why did you go so far from the cabin to get
vour dirt?

A That's where Mr. Odom had told me that when
people dredge, that the dredge would throw even gold out to
where it could not be confiscated by the people who are
actually doing the dredging. Sometimes the gold would just
fall out and that's where I would dig to see if something did
fall out.

Q Well, you weren't pmanning for gold, you were
panning for rubies, weren't you?

A Originally I was panning for gold until I found
rubies and then I was panning for anything.

o) Okay, aren't there dredge tailings right here

near the cabin where I'm pointing, which would be twenty or

SECOND DISTRICT COURT
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thirty feet away from the front door of the cabin?

A I believe there 1is.

Q There's all kinds of dredge tailings down there,
aren't there?z

A Yes, sir.

o) So, why did you choose walking way up here to
get your dirt for panning when vou could have gotten this
similar dirt a few feet away?

A I could have gotten sand anywhere around in here,
I tried to go down there one time and the ground was still
muddy and saturated with water that I sunk down the first time
I went there, so I just went on up the road to where Bill had

showed me that one time.

Q Okay, is that where Bill Odom told you you should
dig?

A He suggested that I should, yes.

Q Now, while I've got you here, I'm going to skip

ahead a little bit, so you may not have to come back to the
display. You said you put a rock, I think you said a thirty-
five pound rock to mark the site of the lady's grave so that
you could come back later and find it, I think your testimony
was?

A Yes, sir; not that I could come back and find it
but so that the rolice could find it themselves.

Q Okay, where did you put that rock?

L
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A I would say just about maybe right here. I don't
know what indicates this distance between there, but it's

about sixty feet further up the road as you're going to Cabin
No. 2, it was right alongside the road where the dirt on the
side of the road was built up, I had the rock sitting on tono.

Q Wasn't there a little trail that ran from the
road straight down to that snot where the hole was for the
lady's grave?

A From the road, I don’'t believe sO. I think the
trail you are indicating came around the trees, but it did go
up the road.

0 Uh-~huh, and where was the trail in relaticn to
the rock?

A About mavbe twenty feet,

0 Uh-huh. Would it have been a little simpnler to

put the rock right here by the road right across from the lady'p

grave?
A Yes, sir, it probably would have. I didn't want
to take -- I had taken too much time getting the rock to where

it was already, but it would have been a lot easier to put the

rock exactly on top of the grave, as far as that goes.

Q Uh-huh. Now, taking you to the second site up
here and I'll represent to you that there's been testimony that
would show that this pink pin stuck in this displayv is where

man was buried.
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A
o)
I want to ask
iarrel or was
A
but yet there

0

A

up.
Q
A

Q

A

Q

for, so let's

Q

—
Yes, sir.

Does that look 1like the right spot to vou?

Yes, sir.

And you said that you threw off a barrel. First,

vou about the barrel; was the barrel a painted
1t a rusty old barrel?

It was both, vou could recognize the paint on it,
was still rust on the barrel.

Okay, I think vou said you threw that barrel

off right next to the man's agrave?

I was standing in the truck and I dropped the

barrel right next -- the man's grave was here and I drorned the

barrel just about right here, but it landed standing straight

Okay, that's the last place you saw the barrel?

Yes, sir.

Aand you said the purpose for leaving the barrel

there was to later find that grave?

For the police to find it, yes.
Okay. I think that's all I needed the display

go back to our seat.

(Thereuoon witness complied with reguest.)

Going back for a moment to the time when Jerry

Pizzuto and Bill Odom went unr to talk to the fishermen, you

said that Odom came back and had gotten some fish eggs and had
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run back up there?

A Yes, sir.
Q Was this during the time you were over there at

the site of the woman's grave taking out dirt?

A No, sir, I was not.

Q Where were vou during this -~-

A I was right next to the cabin, I was still
Danning.

Q You had already dug that hole over there where

the woman's gravesite eventually was?

A That hole, I dug the day before. When I dug the
hole, it was about -- I had started digging it shovel width and
and deep as I could get with the shovel, but the dirt kept
falling in. So, it was about this big around and mavbe two and
a half feet deep. (Indicating.)

Q At no time did you imply to anyone, whether it be
Lene or Jerry Pizzuto or Bill Odem, ycu didn't imply at any time
that you were digging a grave?

A No, sir.

Q Ali right. The Herndon truck has stovpped and

talked to you and you said there was a man that you spoke with?

A Yes, sir.

Q And a lady in the truck?
A Yes, sir.

Q And they drove on?
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A Yes, sir. }

Q And that sometime later, when Jerry Pizzuto and !
8111 Odom came back to Cabin No. 1. And when they came back
to the cabin, I think you said that Bill Odom was carrying
the rifle?

A Yes, sir, he was.

Q And did you then have a conversation with all
three of vou nresent?

A No, sir, I was still panning at the time when
they came up. After the Herndon's had left, I went on bhack
to resume myv ranning, and then they came up and that’'s when I
heard the conversation going on about the people in the pickup.
Mr. Crawford is the conversation I'm talking about and shortly
after that is when I heard Jerrv ask about the peonle in the
pickup.

Q And then he said he was going hunting and walked
off iﬁto the woods?

A Yes, sir.

Q He didn't walk on the road, you said, but he
walked near it?

A Yes, sir.

Q Did he come up the road this way, and I'm
indicating um towards Cabin No. 2, did he come up to this

juncture here? (Indicating.)

A He was heading in that direction, but right there
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to the left -- well, mv left-hand side of Cabin No. 1, he went

right through the trees there.

0 You mean right through here?

A Ur a little higher.

Q Right here?(Indicating.)

A Yes.

Q All right.

A No, see what I'm saying is right there on Cabin

No. 1 where the creek is.
0] Okay, vou mean he walkél throuah here?

A Yes, but nhe was in front of the cabin when he

left, but he cut across right “hrough there.

Q Okay, so he was going out through this direction?
A Right.

Q And I presume he disappeared out cf your sight?

A Yes, he dig.

Q And then you and Bill sat there and drank some

beer and talked it over?
A Yes, sir, a few minutes after that. We had

conversation, we didn’'t talk anything over.

Q Did you hear any shots during this veriod of
time?

A No, sir.

o) Did you ever tell anvone that you heard shots

during this period of time?
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A Yes, sir; I dia.
Q Okay, do you remember who you told that?
. I told that to the officers back in California

when I was making a statement, the statement that I shouldn't
have made, and if I'm corr=ct, I also told that to Randy Baldwip
on the phone, and ubn here.

Q Do vou remember telling one of the mnolice officerf

at the Orland Police Department that you heard two small calibe

2

shots coming from the cabin and that you dropoved your eguipment
in the creek where you were panning and ran into the cabin?

A Yes, sir, I do.

Q And d4id you further go on to say that when you
got up to the cabin or on the road en-route to the cabin, you
saw Odom's pickup narked alongside of the rocadway?

A I might have, I can't recollect if I did or not.
As Il said, that statement wasn't true and I don't remember hzlf
of what I said.

0 If it wasn't true, why did you say vou heard
two shots?

A I don't know.

Q and whv did vou say that vou saw Odom’s nickup
along the road of the second cabin?

A I can't explain that, either. I was —-- like I

™

said, when I made those statements I didn't want to get involve

and I was still basically scared of Jerry and I just wanted to
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keep myself as far away as 1 could.

Q All right. Did you go on to say 1n your statemenk

to the Orland police that you ran on uo to the cabin?

A Yes.

Q That wculd be Cabin No. 22

A Yes, sir,.

Q And did you also tell them that when you got to
the cabin, you went in, you saw -- before you went in, you

saw William Odom's pickup rarked alongside the roadway there by
the cabin, that you ran up to the cabin and yocu found Del
Herndon lying in the center of the cabin facing towards the
door and when vou arrived at the cabin, William Odom, Lene

Odom and the children were standing right outside the cabin

door?

A Yes, sir, I did say that.

Q You didn’t say anything about Jerry Pizzuto, at
that point, did you, being there at the cabin, that is?

A I don't believe I did.

Q Okay, you said that the peoole at the cabin were
Bill Odom, Lene Odom and the children, is that correct?

A Yes, I believe so. |

Q And this was taken on the 30th day of July, is
that correct?

A Yes.

Q That was about five days after the Herndon's died

N
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A Yes, that was either the 30th or the 28th, you

have the date, I'm not sure, I can't be positive to that.

Q Was vour memorv fresh five days after the
Herndon's died, was your memorv fresh?

A My memory was fresh but my nerves were shot.

Q So, you're saving that Bill Odom and Lene Odom
and the children were outside that cabin docor, is untrue now?

A I said it was untrue seven months ago, sir.

Q Okay. You also talked abcut a hammer during
your testimony?

A Yes, sir.

MR. BOCMER: Objection, Your Honor, that word ''testi-
mony,' I don't think ~- I'm sorry, I'm being premature.

MR. CHENOWETH: He testified here in court a few
minutes ago about a hammer.

MR. BOOMER: I thought he was talking about a statement
down in Orland -- sorry.

Q (Mxr. Chenoweth:) You testified about a hammer

here a little while ago, didn't you?

A Yes, sir.
Q And I think vou said it was a curved claw hammer?
A Yes, I dig. I don't know if I said it was a

curved claw hammer here today, but in my statements to the

police I did say it was a curved claw hammer.

Q Is that the way you remembered it was that it was
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a curved claw hammer?

A Yes, sir.

Q And do you know what a ball pene nammer is, don't
you?

A Yes.

Q And you are a mechanic?

A No, I know about engines, I'm not a certified
mechanic.

Q I didn't ask you if vou were certified.

A I'm sorry.

Q Are you a mechanic, do you work on mechanical
things?

A - Yes.

0] And you know the difference between a ball pene
hammer and a regular conventional eurVed claw hammer?

A Yes, sir.

Q And the item you saw at Ruby Meadows was a
curved claw hammer?

A Yes, sir, it is.

Q When you made a statement in California about
the 28th or 30th to Officer Boyles of the Orland Police Depart-
ment, d4id you tell him that Odom fired a shot in the air and
that Odom told you, Rice, to, after sticking the muzzel of the
.22 in your right eye and told you that you should hit the

victims with the hammer?
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A Yes, sir.

Q And then vou did hit the victims with the hammer?

a I said that I did, yes.

Q That's the same claw hammer that we're talking
about?

A Yes, sir.

Q Okay, and now you say that your statement about

Odom putting the rifle to your head and telling you to hit
the victims with the hammer, that statement is not tme?

A Yes, sir, it is not true. As I have stated back
in the past.

Q Did you knew at the time you made this statement
that you were incriminating yourself?

A No, sir, I did not. I didn't even have a notion

that I was, I wasn't even thinking of that.

Q Did Mr. Odom threaten you ubp there?

a No, sir; he did not.

0 Why did you say he did?

A I can't —- I don't know. RAgain, it's -- as I've

said, I didn't want to get involved.
Q Now, I think vou have testified today that you ang

Bill were back at the cabin and you walked up to see, or you

drove up, rather, to see what was going on, and to find Jerry?
A Well, we went up there to find Jerrxry, not to see

what was going on. As far as I was concerned, we were looking
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for Jerry to get the .22 and go hunting um on the ridqges,

Q And you came up the road, and I'll indicate for
you, from Cabin Nec. 1 you came up along this road, and vou
correct me i1f I'm wrong any time during this, vou came along
this right over here by the spot where you had been 2digging,
now known as a woman's grave, vou came on up the road and you

came right along the road here by Cabin No. 2, is that correct?

A That's right.

0 And you were hollering the name “"Jerry" out the
window?

A Yes, sir, I was.

Q And where was the truck when you first saw Jerry?

A Bill's truck?

®) You're riding in Bill's truck.

A Yes, where was Bill's truck when I first saw -=

we had turned around.

Q Come up here and you turned around?

A Yes, sir.

Q Then you started bhack?

A Yes, sir; and we were just about -—- the front of

Bill's pickup was past Cabin No. 2, yes, it was just past

Cabin No. 2 and Jerry had stepped to the door and just right

when we were passing Cabin No. 2 I told Bill: "There's Jerry."
Q Okay, you must have been ilcoking out Bill's

side of the window, then, because the driver would be on the
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left, wouldn't he?
A That's true, yes, I was looking on both sides.
As a matter of fact, T had mv head out the window on the way up
there velling for Jerry.
0 Okay, so you were in the passengers seat, sO
you would be looking across the left, to your left, across the

driver and you saw Jerry step out?

A Yes, I did.

Q Did vou ston?

A Yes, sir, we did.

0 And then you went on?

A No, sir; we stooped, Jerry held up -- was holding
up a gun in his hand and said: "Give me a half an houxr and
come back,” and Bill said: “Okay," and we left back down to

Cabin No. 1.
Q So, you drove back down here and parked the

pikcun again?

A Yes, sir.
0 Where was the pickup parked this time?
A Bill parked the pickup just right how you've got

i1t there, same direction and everything.

Q All right. Now, did you decide to have a beer
and cigarette and talk it over?

A No, sir.

Q What did you decide to do?
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A Right when we parked the truck I jumped out and
Sstarted running around and I grabbed a knife that we were using
for meat when we cut it and I got ready to run back up there
and Lene Odom stepped out of the cabin and said: "What's
going on?" Bill Odom said: “I think Jerry 1s going to kill
those people.” After realizing what I had in my hand and
realizing that Jerry now had two guns, I threw the knife down
and told Mrs. O0dom to take the knife so the kids don't get it,.
Then I told Bill Odom prior to that that: ''We can't give
Jerry no time at all, we've got to get back uvup there."
Were you in a rush to get back up there?
Yes, I was.

Was Odom in a rush to get back up there?

O » O

He wasn't in as much a rush as I was, he was ten

feet behind me.

Q Why didn't vou drive the truck back uv there?

A I have no idea.

0 Wouldn't it have ~--

A Well, it's probably my opinion that we would have

had to go all the way out of the area where we were to turn
the truck around.

Q You can turn the truck around right here in front
of the cabin, can't you?

A Yes, sir.

Q So, you wouldn't have to go out of the area to
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turn the truc!

A

didn't take the truck up there,

Q Jow long does it take to walk from Cabin No. 1,
even at a fast walk, from here to here? (indicatina.)

A I would say five minutes.

Q Okay, how long would it take to drive it?

A Oh, two.

Q Okav. So, if'you were in a big hurry, it would

make more sense to take the truck, wouldn't it?

A
Q
A

Q

MR. BOOMER: Your Honor, I object to that cuestion or
comment by counsel and ask that it be stricken.
TAE COURT: It is a comment, Counsel, if vou -rant to

ask another guestion you can.

Q

uo to the cabin, you were walking side by side with 0dom?

A

»0O

I arounu?

ve did several times, I have no idea whv we

Yes, sir.
But you didn't?
No, sir, we didn't.

You weren't in that big a hurry?

(Mr. Chenoweth:) Okay, this time when vou got

No, sir.

You were anhead of him?

Yes, sir, we were running.

Okay, you iwere ahead Or was he ahead?

I was aheac.

|
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Q How far?

A About ten feet.

o} Okay, did you run straight to the cahin?
A No, sir; I did not.

Q Where did you run to?

A Just -- I passed the cabin just maybe ten feet
fifteen feet before I stopped.

0 Well, isn't it true that the pickur belonging to
the Herndon's was parked there near the cabin? -

A It was parked past the cabin, yes, about -- in
yvyardage, probably twenty-five yards.

Q Is where I have it shown here about right where
it was parked?

A I would say so.

Q Okay, now, isn't it true that even though you
were in a hurry that you ran right by the cabin and you ran
right up here and you opened the driver's side of the bickup

and you took out the lady's purse?

A No, sir, that's not true.

Q That's a lie, then, if Odcm said that, that's a
lie?

A Pargon?

Q If Odom said that then it's a lie?

A Nobody touched that purse as far as I know until

Lene Odom touched that purse and went through it.
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0 Now, if you thought that Jerrv was here in the
cabin with the victims and you were anxious to put a stop to
whatever Jerry was doing, why did you come up this road at a
run, and instead of running riqght on by the cabin, why didn't
you run right across here, take the shortest distance between
two points, and run from the road straight into the mouth of
the cabin?

A Like I said earlier, for a couple of seconds I
thought about getting something out of Mr. Herndon's truck and
going back into the cabin, but as I pvassed the cabin and I

stopped and that's when I started hearing the thunks on the

head.
0 What you assumed to be thumps on the head?
A Yes, sir, what I assumed to be thumpns.
Q And Bill Odom was with you and you both ran right

on by the cabin?

A Yes.

Q Where did you 50 when you ran on by?

A We stopped right on the road.

Q Did you stop at the pickup or behind it or --

A No, we were mavbe twenty yards from the pickuon.
Q Okay.

A Wle were just right past the side of the cabin.
Q Well, would it be right about where I'm holding

the pointer at this point, where you stopned?
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A

Bill his rifle and had taken out the money and gave it to Bill

and told him there was nine hundred dollars there.

Q
A
the cabin.
Q

A

Yes, sir, I think so.

Okay, you stopped right here, vou and Bill?
Yes.

What did you do?

I froze.

Well, how long did you freeze?

Until Jerry came out of the cabin.

Okay, the door 15 on this side of the cabin here,

Yes, sir.
Jerry came out of the cabin. Did he come out of

walk towards you?

Yes, he did.

And you and Odom just stood there and waited

Yes, sir.
What happened next?

That was when Jerry had taken out -- he gave

Okay. What did Jerry have in his hands?

He had a hammer and a rifle when he came out of

He had a claw hammer in his hand?

Yes, he 4did.
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Q

now Bill Odom has the rifle in his hands?

A

o

Q
A

what happened, and Jerry said he put them to sleep.

Q

that?
A

and said:

Q

A

)
A

whatever,

And you are saving that you saw 1t?

Yes.

And I think you said it had blood on 1it?
Yes, sir.

Where did you next see that hammer?

I never saw it again after that.

Okay, so the three of you are standing there and

Yes, sir.

And Bill Odom has got the money 1in his pocket?
Yes, sir.

And the three of vou are standing there?

Yes, sir.

What happens next?

That's when Jerry was asked what he had done,
Okay, continuve with what happened after he said

After he said that I grabbed the rifle from Zill

"I'm going back down to the cabin.”

You meant Cabin No. 17

Yes, sir.

Why did you need the rifle?

I don't know, I just ~-- it was for pbrotection or

I don't know. I just grabbed it and said: "I'm goins
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back to the cabin."
Q So, vou started walking down the road from Cabin

No. 2, down towards Cabin No. 1°?

A Yes, sir, I did.

0 And how far did vou get down that road?

A Just a little bit further than where your stick
is, Jjust about right there, I guess. (Indicating.)

Q Okay.

A That was after I came back out of the cabin.

Q Oh, after you came back out of the cabin?

):3 Yes, sir.

Q Okay, you missed that point. Yocu were all three

standing here together, now, vou and 0Odom and Pizzuto and as I
said, you've got the rifle in your hand now, Odom has got the
money in his pocket and your standing there, and so what did
you do next?

A That's when I started walking back to the cabin

and I got about right in there and that's when I started hearind

what was in the cabin.

Q Okay, so you ran over to the cabin, right?

A T walked over to the cabin, right,.

Q Okay, what did you do?

A That's when I went in the cabin. I heard a noise

and that's when I went into the cabin.

Q Okay, and I think you said you saw Mr. Herndon
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laving on his back and vou saw Mrs. Herndon laying on her face?

A Yes.
Q And you saw that Mr. Herndon was still alive?
A I didn't say that.

)

What did you say?
A I said what brought me to the cabin was I heard
some snoring and scuffling. Once I got inside the cabin the

snort was gone but his feet were still moving.

Q He only snorted once?

A I only heard him once, yes.

Q You didn't hear any long snoring-tyme noises?

A No, sir.

Q Just heard one snort?

A Yes, sir.

Q And when you got there he was still kicking, as
they say?

A Yes,

Q And what did you dc?

A That's when I shot him.

Q Would you demorstrate for us how you shot him?

A I stood at his feet and I pointed the gun at his

head and I pulled the trigger.
Q So the bullet, then, if you were standing at his
feet and you pointed the gun at him, did you see where he was

hit?
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A With the bullet?

0 Yes.

A Yes, sir.

Q Where was he hit?

A Between the eyes, just above his eyebrows.

Q Okay, did he move?

A When I shot him?

Q When you shot him?

A No, sir.

Q Okay, now, if vou were standing at his feet and

pointing a rifle at him, if I was to act like vou and I'm
standing at his feet, you would be pointing the rifle about
like I'm pointing the stick at about a fortv-five degree angle
to the ground, right?

A Yes.

Q How do you think the bullet would have -- if it
entered his forehead right between his eyes, where do you think
it would have hit the back of his skull?

MR. BOOMER: Objection, Your Honor, that calls for a
conclusion of an expert witness regarding possible deflections
and so forth of bullets and I don't think this witness 1is
gualified to answer.

THE COURT: Sustained.

Q (Mr. Chenoweth:) If you were to pick a line

from the barrel of the gun and you were to point it straight

SECOND DISTRICT COURTY
IDAFHO COLINTY

1828 DEF/CRX/RICE

App. 137




(8]

10

11

13

14

15

16

17

19

R R B R

thraugh the head of Mr. irerndon, and if you hit him right

between thc eves, isn't it true that the kbullet would end up

at a high roint in the back of his head?

MR. BOOMER: Objection, Your Honor; same objection.

THE CQURT: Sustaineg.

0

(Mr. Chenoweth:) Would you agree with me that

the angle that you were holding the rifle, if you were standing

at his feet,

would be about as I have described, about a

forty-five degree angle?

A O SR A ©

Q

face, I think

A

Yes, sir.

And you hit him right between the eves?

Yes, sir.

Didn't move after that, did he?

He wasn't moving before that, Jjust his feet were.
Did you notice Mrs. Hexrndon?

Yeé.

Discuss the position of her body; she was on her
you said earlier?

She was laying on her face, her head was -- her

head was looking to the right, tc the right-hand side of the

cabin wall and her hands were at her side and there was blood

on the back of her head.

Q

A

She wasn't tied up?

No, I diédn't see her tied un. I didn't see

either one of those people tied up.
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0 Okay, her hands were at her side?

A As far as I can remember, yes, they were.

Q Okay. Now, what did you do next?

A That's when I went out of the cabin and started

walking back towards Cabin No. 1.
Q All right, before you leave the cabin, will you
describe how Del Herndon was lying when you left  the cabin?

Describe the position of his body?

A He was laying on his back.

0 Were his hands at his side?

A I believe they were away from his body, to his
side. .

Q You mean if I could demonstrate for you, vou

mean thev were out like this? (Iﬁdicating.)

A Not so far, no, I would say about, maybe --

Q All right, please, if you would stand, Mr. Rice,
and pretend vourself to be Del Herndon laying on your back,
would you please describe what you saw of the body by showing
the jury the position he was in laying on his back? You don't

have to lay down, I'll just ask you to stand up.

A His arms were like this. (Indicating.)
o] Okay. ©Now, did you roll him over?

A I never touched him.

Q You never touched any of the bodies?
A No.
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Q Okav.
A I refused to touch him.

Q rzcept you did help unload the body of Mr.

Herndon later at the gravesite?

A Yes, I did.

Q Was that the only time vou touched him?

A Yes.

Q Was there any blood dripping out of the tarp

that was holding the body of Mr. Herndcen?

A Not to my recollection, no.

Q Was there any blood on the tailgate of the
plckup or on the pickup bed belonging to the Herndons?

A Not that I can remember, no.

Q Okay, you came out of the cabin, you threw up

and you started walking back towards Cabin No. 12

A Yes, sir.

Q Now, what was Bill Odom or Jerry Pizzuto doing

at this time?

A That's when I received the shovel from Jerry and

I was informed I was going to dig a grave.

Q So, what did -- was Bill Odom doing?

A I don't know.

Q So, you continued walking towards Cabin No. 1?

A Yes, sir.

Q And when you got to Cabin No. 1, what did yoﬁ do?
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A I told Lene Odom what had havpened and I put Mr.
Odom's rifle on the shelf inside the cabin and then I went back
to whexre I had

Q You had the rifle in your possession from the

time you tcok it until you went back to Cabin No. 17?

A That's true.
Q You had shells 1in the rifle?
A Yes, sir, I would assume there was a full

magazine.

Q So, you had protecticn?

A Yes, sir.

o} It was an auvtomatic rifle?

A Yes, sir.

0 With that tvpe of protection, why were you

afraid of anyone?

A I have no -- I don't know, I know as I think
about it you can't turn a rifle on a hand gun and win, it takes
2 lot longer for a rifle to get on somebody than it does one

of those .9 millemeters.

Q What if you're some distance away from them?
A I would say in my opinion it would be the same.
Q It's not your ovinion, then, that a rifle at &

cistance is a better weavon than a pistol?
).\ I can't say nothing about that.

MR. BOOMER: Your Honor, I think that's ap argumentativV
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question and really irrelevant.

THE COURT: I'll let him answer the guestion.

A I don't have a very good eyesilght anvhow and it
derends on who 1s shooting the rifle and who's shooting a
pistol in my opinion, as to which is more accurate at any
distance.

Q (Mr. Chenoweth:) I think you said f£rom your
testimony on questions offered by Mr. Boomer, that Pizzuto
came out of the cabin at the time he came out of the cabin

with the rifle and the hammer and he had Mr. Herndon's boots

on?
A Yes, sir; he did.
Q Where were his shoes?
A I have no idea.
Q Did you see them in the cabin when vou went in

to shoot Mr. Herndon between the eyes?

A I don't believe I was looking for anv shoes when
I went intoc that cabin.

Q But you're certain that he had the boots on?

A Yes, sir. I know that Jerry had black boots with
zippers on the side, on the instep part of the ankel and he
wasn't wearing those when he came out of the cabin.

Q He was wearing those boots that you think would
be Mr. Herndon's?

A Yes, sir.
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Q What were you doing that day?

A “hat day I was wearing mv tree climbing boots that
I brought with me. The previous day when I got my mants wet
from walking in the creek alono with my tennris shoes that I
was wearing, I had oput them bv the fire and when I had went

to get them they were dry, but they were burned uv, the whole

top part of the shoes were gone so I threw them in the trash

pile right next to the cabin, Cabin No. 1.

Q What else were vou wearing?
A I was wearing Levi's. I don't remember the shirt
I was wearing, I think I was wearing a yellow Ferrari -- no,

I was wearing my loose shirt as a mater of fact, blue and

white one. And a belt, socks and boxers, that's 1it.

Q Were you wearing a hat?

A Yes, sir, I was, I'm sorry, I was wearing a hat.
Q What kind?

A It was a yellow, I think it was a Jet-Set hat,

yellow with the white advertising on the front with a jet

flying on it, as a matter of fact.

Q Were you wearing that pai; of jeans that had
what appeared to be tar-~like material, black material on them
that normally you find in roofing work?

A Yes, I think I wés. I can't be sure, but I
believe, -- well, all of my Levi's I roof in, my wife don't

like 1it, but every new pair of vants I get I roof in.
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Q Mr. Rice, I'm going to show you some clothes out
of State's Exhibit No. 65. Now, holding forth your observatio?
if vou would like to touch, vou may, a vair of jeans.

A They're mine.

Q Are these the jeans you were wearing on the day
the Herndon's died?

A I can't be sure, like I said, I got cuite a few
pants that have my working material on them.

Q Uh-huh.

A And I can't be honestly sure if these are the
pants I wore that day.

Q You took the rants you wore that day down to the
Orland Police Department, didn't you? A

A They came to the house, yes.

Q And you gave them a set of vants that looked
something like that, didn't you?

A Yes.

Q And I can affirm to you that it's been stipulated
by the prosecution and the defense in this case that these
clothes are the same clothes that were given to. the Orland
Police Department?

A Yes, okay, then, ves.

Q Then these are the pants you were wearing on the
day the Zerndon's died?

A If it’'s been stipulated saying thev were taken
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from my house, yes.
Q I think vou were asked if you got any blood on

these pants any time you were near this incidence and vou said

no.
A I believe I did.
Q You did say no or vou did have blood on them?
A Yes, I believe I 4id say, no.
Q Okay. Showing you now, 65-D, the pants were

65-A, I'm not showing you 65-D; is this the shirt vou took
down to the Orland Police Department and said you were wearing

on the day on the Herndon's deaths?

A Yes, I believe it's one they nicked un, ves.

Q This 1is not the one that says Moose shirt on it?

A No, it's not. That's the one they took from my
house.

0 Okay, well, my guestion is, is this the one vou

were wearing on the day the Herndon's died?

A I thought I was wearing the moose shirt, but it
could be that shirt, I don't know.

Q You're not sure about that, then?

A No. I thought it was my moose shirt because I
wore that guite often, but yet, that could be the shirt that
I wore.

Q Okay, but it could also have been the moose shirt

yYyou were wearing as well?
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A Yes.

Q S50, did the Orland Police Devmartment ask vou for

the clothes you had on the day the Herndon's died?

A Yes, sir,
Q And you gave them this shirt?
-\ I gave them that shirt and I believe I gave them

something else as well, that could be very well the shirt that

I wore that day.

0 Or it might not have been, either?

A Or it might not have bee, that's true.

0 So, you could have given them the wrong shirt?
A Yes, sir.

0 Now, calling your attention to 65-C, these are a

pair of white shorts. Are those the white shorts you had on

that day?
A Yes, I would say so.
Q You want to examine them closer?
A No, sir.
Q Now, hoclding unp what as been identified as 65-B;

what i1s this?

A It's one of my working shirts.

Q Okay, did you give this to the Orland Police
Department?

A Yes, I believe I d4id.

Q What did you tell them that you were doing with
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this?

A I may have szid I was wearing it.

Q On the day the Herndon's died?

A Yes.

Q S0, you're not sure --

A What I did, I believe I gave them most of my

t-shirts that I took up there with me and a pair of Levi's.

Q Okay, so you could have been wearing thils shirt,
this shirt or the moose shirt or any other shirt?

p:\ I think sb, I can't remember which shirt I was
wearing.

Q Now, what was Bill Odom wearing on the day the

Herndon's were killed?

A I don't know,
Q You had no recollection at all?
A He was wearing levi's and tennis shoes, I believe/

but as far as the shirt goes, I don't know.

Q Now, Mr. Rice, I'm going to call your attention
to State's Exhibit 66, and first, looking at a pair of jeans
that came out of 66-~A; do these look like the jeans that were

worn by Bill Odom on the day the Herndon's died?

A They could have been, ves.

Q What kind of shirt was Bill Odom wearing that
day?

A I don't remember.
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Was he wearing a nair of moccasins?
I don't know if he had any moccasins.

So, you don’'t remember?

> O ¥ 0O

I thought he was wearing tennis shoes, but I
could be wrong.

Q Could it have been moccasins?

A Yes, but I don't recall seeing any moccasins,
I don't recall him having a pair of moccasins.

Q What was Jerry Pizzuto wearing on that day?

A I believe he was wearing the same, I think he was
wearing levi's, and his black boots, but as far as the shirt

I have no idea.

Q Okay, was he wearing a t-shirt that day?

A I can't remember.,

Q It was a warm day, wasn't it?

A Yes,

Q In fact, it was a hot day?

A Yes, it was hot.

Q And were you all wearing t-shirts?

A I can't say if we a2ll were or not. I know the

shirt I had on was light that's why I thought it was my moose
shirt because it's a pretty aromatic shirt, and T don't know
if I wore my moose shirt or not.

Q Was anyone wearing a coat that day that the

Herndon's died, I mean, early in the day, during the time the

. _
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I Herndon's died?

- a I don't think so.

3 Q No one was wearing a coat?

4 A No, sir, I don't think so.

! Q No one was wearing a windbreaker or a long—sleevej
6 | zivpered front windhreaker of any kind either?

7 A I don't think so. Like I say, I can't be sure,

8 {'T. don't know.

9 Q Was it hot?
10 A Yes, sir.
11 Q Turning your attention to Exhibit 64, which I'1ll

12 | hold out to you to be in evidence as to clothes Jerry Pizzuto
13 | was wearing. Calling your attention to specifically 64-F,

4 | which I show to you as a blue, sometimes referred to as a

15 nylon windbreaker with a lining. Was Jerry Pizzuto wearing
16 ) this when the Herndon's died?

17 A I can't say for sure, I don't know. If he was,

I wouldn't know why because it was a hot day that day.

Q Think back real hard and I'll give you a minute
D to try to remember what Jerry had on?
21 -\ All I can remember is him wearing his black boots
2 [ and levi's, I believe, but as far as the shirt and jacket, I
2 | have no idea.
A Q Okay.
25 A I can't be sure, I wish I could, but I can't.

L
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day that more likely than not he wasn't wearing a coat?

speculation of the witness.

boots on that day that zipped up the side?

wearing, the shirt he was wearing, you have no idea?

but

hat

.22

you tell Lene?
A I told Lene what had happened.
Q Tell us what you told Lene?
A I told Lene that Jerry beat those people in the J

Q Is it fair to say this: This was a hot enough

MR. BOOMER: Objection, Your Honor, calls for a

THE COURT: Sustained.

Q (Mr. Chenoweth:) You said he had the black

A Yes.

Q Are yéu sure of that?

A I believe I am.

Q Okay, as far as the rest of the clothes he was

A No, sir.

o) Was he wearing a hat?

A I can't remember. I loaned him one of my hats,
he lost it. I can't remember if he was wearinag another
or not.

Q You just don't remember, huh?

A No, sir, I don't.

Q Now, you went back to Cabin No. 1, you had the

rifle and you said you started talking to Lene. What did
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head with a hammer and I told her I put the man out Of his
misery with the rifle, and that Jerry had given Bill some
monev, and I believe that's just about it.

Q Okay. What did you do next?

A That's when I put the rifle up and went back to

digging the hole.

) If you worried about your safety, why did you onut
the rifle up?

A I have no idea. My mind wasn't all the way clear
right there, neither was my nerves or anything as far as that
goes.

Q Were you alert enough to know the rifle allowed
you some protection?

A I suppose I could have been, yes. Why I put it
up, I don't know,

Q Okay, you put it up and where did you go?

A I went back up to where that peg tag is there on
board and started digging where the lady was buried.

Q Okay, where did you get the shovel?

A Jerry gave me a shovel befpre I even got back to
Cabin No. 1.

Q So, Jerry was coming down the road towards Cabin

No.

}—
*J

A That was just after I had walked out of Cabin

No. 2, and started going back to Cabin No. 1, and Jerry had

SECOND DISTRICT COURT
IDAHO COUNTY

1842 DEF/CRX/RICE

App. 151




A%

10

11

13
14
15
16

17

B

R O¥Y BB

given me a shovel and told me I was going to dig a hole.

Q Okay, as you are walking back, vyou had a rifle in
one hand and a shovel 1in the other?

a For about five maybe ten yards, then I threw the
shovel. We were a little further down than that, we were
almost down to where the red dot is. I would say just about
right there and that's right after that, that's where I threw
the shovel down to where I dug the grave, and Jerry asked me
why did I do that, and I told him: “Well, I've already got

a hole here, I might as well just dig it therxe.''

Q Now, Jerry walked with vou, then, down here?
A Yes, sir.
Q Now, I think earlier, didn't you say you walked

alone all the way down to Cabin No. 172

A No, I didn't say that.

Q You walked with Jerry to here?

A I didn't walk with Jerry, Jerry followed me.

Q Well, when you follow someone, how close do you

follow?

MR. BOOMER: Objection, Your Honor, it's argumentative
and calls for speculation. It's just improper cross-—-examina-
tion.

THE COURT: Sustained.

Q IMr. Chenoweth:) How close was he to you?

A When I notice him, he was maybe about twenty feef

L |
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behind me.
Q Was he running?

A No, he was walking at a faster pace than I was,

but he wasn't running.

0 So, you threw the shovel over the bank somewhere

where I'm pointing?

A Yes.
Q Somewhere --
A Well, if you would move the stick up a little bit,

right where I dug.
Q So, you're right here and you threw the shovel

over the bank? (Indicating.)

A Yes, sir.

Q Okay, then you continued on walking, you and Jerry:

A No, I continued walking, Jerrv, I guess, went back
up to Cabin No. 2, yes, sir. And what happened uo there at

that time, I have no idea.
Q . You went on back up to No. 1, you put up the
rifle, you talked to Lene and then you came back up here to

the red pin which 1s the indicated spot of the lady's grave?

A Yes, sir.
Q And you started digging?
A Yes, sir.

How long did you dig?

» 0o

About ten minutes, threw the shovel down and wentJ

—
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back un to the cabin.

Q 1l or 27

A Pardon me?

Q Cabin No. 1 or No. 2?

A Cabin No. 1.

Q Why did you decide to guit digging?

A Because I didn't want to dig it, I didn't want to

go nc further, and I just didn't want to do it.
Q Okay. So, you went back to Cabin No. 1l:; was Lene

still there?

A Yes, sir.
Q What did you tell her to do?
A I told Lene that we shouvld get out of here, I

told her to start packing whatever she can and I just started

grabbing things and putting them in Mr. Odom's pickup.

Q Were the keys in Mr. QOdom's pickup?
p:\ No, sir, I looked.
CQ Okav, did yocu ask Lene if she had a set of keys

to the pickup?
A No, sir, Lene didn't have a set to the pickup,
she had two sets to the car and that was it. Bill Odom hagd

the sets to the v»ickup.

0 So, you started loading things un at Cabin No. 17?
A Yes, sir.
Q Into the Odom pickup?

|
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Q
A

grave wa

Yes,

What
Bill

sn't near

sSir.

happened next?

and Jerry came back and told me that the

deep enough, they would never get the bodies

in the grave and they told me to go back and dig deener, so

I 4did.
Q

A

Q

A

he

>0 Py O >

foot or

to Cabin

Q

A
Q
A
Q

I dug the
Did
No,

So,

threw the shovel

Yes,
Wher
Him

Were

No,

grave deeper.
anybody walk back up there with you?
sir.
you took the shovel again and you -- or you

down there at the grave site, you just

walked back to the grave site and started digging again?

sir.

e did Jerry go?

and Bill Odom went back up to Cabin No. 2.
they driving or walking?

walking.

Okay. Then what happened next?

I went ahead and I dug a grave about maybe anothe)

eighteen

No. 1.
Digd
No,
Was

No,

inches, and then I went ahead and went back

you take the shovel with you?
sir, I left the shovel there.
Lene lcading gear when vou got back?

she was vacking.

Okay, did you speak to her?
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A I might have said something briefly, but I just

went ahead and continved to load the truck.

Q Okav. Continuing, what happened next?
a As I was locading the truck, Jerry and Bill drove
down in the Herndon's pickup down to Cabin No. 1. Bill said:

"There's nothing to worry about, everything is cleaned out in

the cabin." The lady'‘s grave, they buried the lady in the

grave that I dug and it can't be recognized.

Q Okay, continue?

A After that there, Jerry said I was going to go
with them and help them bury the man. And I told them, no,
no, I wasn't, I wasn't going tc touch no dead body. He told
me I was a couple of times, I told him I wasn't, that's when
I saw him reach for his back pocket and I knew that the man's

gun was there and that's why I put my head down, what he done

after that, I did not see, but Bill jumped up and said a coupld

of words and said: "I'll go with you and help vou bury him."
Q Did they leave?
A Not at that time, no. They were just getting
ready to leave and Bill Odom said: “"You're going to have to

come up here with us and help us set the man on the ground
because he's real heavy." So, then, I went ahead and went with

them and helped them set the man on the ground.

Q Okay, did you ride or walk?
A I walked.
_
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Q Who drove?

A Jerrv drove. Bill and I walked in front of the
pickup.

Q He backed the truck up, didn't he? Did he back
the truck up or did he drive it forward?

A He was backing the truck up until -- we were
walking behind the truck as a matter of fact, and he backed
the truck all the way up until he had room enough to turn the
truck around just up past to where, I believe, the lady’s
grave is and Jerry got the truck stuck. So Bill Odom had
gotten in the truck and turned it around and, then, if I'm
correct, Jerry and I walked in front of the truck and Bill
went ahead and drove the truck to where your pink peg is, 1if

I'm correct.

0 I.ike that? (Indicating.)
A Yes, sir.
Q Okay, did you back -- did someone back the truck

up to the gravesite?

p-\ Bill Odom backed it up in there, ves.

Q And then you rolled the body off?

A No, sir, we didn't roll it off, we just set it
down.

Q Okay, and you didn't see any blood around any-

where at that time?

A I wasn't looking for no bloed, there could have
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been blood, there could have been a lot of blood, I wasn't
looking for blood. I was looking to get out of there and

thet was it. There could have -- I could have gotten blood on
my neck and not noticed it.

Q Okay, d4id you help bury the body?

A No, sir; I did not. What I did was, I stood in
the back of the truck and while their backs were to me, I took
~—- that's when I took that barrel out and set it down beside
the pickup to where it was within five feet of the side of the
dirt where they were digging, where they were shoveling,
rather.

Q I'm going to hand you now what has been marked
as State's Exhibit No. 54, and ask you if this is the test

hole that later became the gravesite of the male victim?

A Yes, it is.

Q Where's the barrel?

A I do not see it, but it was right -- it was right
there.

o) You're sure you left it there?

A I'm positive I left it there.

Q " And if it was where it was originally located,

it would be in that photograph?
A Yes, sir.

Q Okay, you're unloading the male victim, you're

unlcading the barrel and they are covering up the body; then

L
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what habpened?

.Y After that there we went back to Cabin No. 1.

Q All in the same pickup?

A No, Jerry drove and Bill and I walked.

Q Okay. At any time during this nrrocess, did vou,
Jim Rice, ask anybody: "Why did you kill the woman, I wanted

to have sex with her?"
A No, sir, T never did. Sex was the furtherest
thing from my mind, I never asked any questions like that,

I never insinuated any gquestion like that.

Q Okay. If you thought the people were dead in
the cabin, why did youv go in there?

A Because I heard that noise, that's the only
reason I went in there. Jerry told me the veonle were dead
and, well, he told Bill and I that he put them to sleep and I
heard a noise and that's when I went in.

Q All right, so you get back to Cabin No. 1l; what
do you do?

MR. BOCMER: Your Honor, this has been asked and

answered.

THE COURT: Overruled, you can agswer.

A That's when we got back, we were standing back
behind the Herndon pickup and that's when Jerry started
fumbling around with that gun and started pointing it at me.

And after he done it, Bill Odom took it, took the clip out and
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started point it around my legs.

Q Why were you afraid of it if the clio was out?

A There was a bullet in the chamber.

Q How do you know?

A Because Jerry put one there.

Q How do you know that?

A Because, like I said earlier, Jerry made sure
there was a shell in the chamber. I didn't know 1f he was

playing or serious or what, but I know I was scared.

Q I think you said under direct testimony that you
did a dance for Mr. Odom?

A More or less a dance, yes. If you've ever been
chased by fifteen or twenty wasps, you can picture what I

was doing.

Q No, I can't, can you show us what you were doing?
MR. BOOMER: Object.
A No, I can't, but I can tell yuou that I was

moving my feet and arms.

Q (Mr. Chenoweth:) You were standing in one spot?
A No, sir.

Q Were you running arcund and arcungd?

A No, I was not running around, I was moving around

in about a three foot space back and forth.

Q And Odom was holding the pistol on your legs or

feet?

SECOND DISTRICT COURT
IDANO COUNTYY

1851 DEF/CRX/RICE

App. 160

—




10

11

13

14

15

[
I |

B ¥ B B B B b B

A He was pointing it at both of them after Jerry.

Q What was he saying to you?

A He was saying nothing, he was smiling.

Q Okay .

A Maybe he thought it was a joke, but it wasn't much

of a joke on my behalf; I don't know.

Q You said that you and Odom were friends?
A Yes, sir.

Q Afraid of your own friend?

A At that time, yes, I was.

What happened next?

» O

After that is when we put the chain saw in the
pickup and I still can't remember if it was a pump Or air
compressor that was going to be put into Mr. Odom's nickup,
but he changed his mind. I guess it was too much weight or
something, but in the process of that there, Jerry had taken
some tools and had put them inside my tool pouch. Well, I

had given my tools to Bill Cdom because I have quite a collec-
tion of tocls at home and I brought everything I had to spare,

so I went and gave Bill the tools and Jerry had filled the

pouch up.

Q You testified on direct that Pizzuto gave Odom
the pistol during scme of this time?

A At one time, yes.

Q And was Pizzuto then unarmegd?
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A Yes.

Q Where was the rifle?

A In the cabin.

Q Okay. Did ¢0dom keep the pistol?

A For about maybe a minute, then he gave it back to

Jerry, Jerry put the clip in it and put it in his waistband.
Q Was this about the time Lene was going through
Mrs. Herndon's purse?
A Yes, sir, I believe it was duxing the same time.
I didn't see her start going through the purse, but as we
went into the cabin when Bill started putting money out in
three piles is when I 3did see Lene looking through the lady's

purse.

Describe how Odom divided up the money?
Put it in three stacks of hundred dollar bills.

Were you in the cabin at the time?

rooO o 0O

Yes, sir, we all were.
Were all four of vou plus the children?
Yes.

Were you standing around in a group?

» 0O »p Q

No, sir; Jerry was the only cne standing. I was

sitting down, Bill was squatting down and Lene was still going
through the purse, and the children, I guess, were sitting on

my sleeping bag.

Q Did you take any money out of Mrs. Herndon's purse

SECOND DISTRICT COURT
IDAMO COUNYY

1853 DEF/CRX/RICE

App. 162




10

11

13

14

15

16

17

8 &

Ny
—

B R B R

at any time?

A No, sir, I never went through her purse, I don't
believe I even touched her purse.

Q Did you take any money from the lerndon's other
than this money that Bill Odom gave to you that day when he

divided up the money?

A No, sir, I did not.

Q Did you take any other things from the Herndon's
besides the money?

A No, I did not.

Q Did you load some of the stuff from the Herndon's
pickup onto the Odom's pickup?

A I put the chain saw in the back, yes.

Q Did youn tell Mr. Odom that he ought to have that
chain saw?

A No, sirx, I did not. Bill Odom said that that
chain saw would make a lot of money cutting wood, he said that
we could get fifty dollars a cord. In California, we get
a hundred and seventy-five to two hundred for a cord.

Q So, did Mr. Odom request you to put the chain saw

in his rig?

A No, sir, Jerry did.

Q I think that you said that during the divvying
up of the money, Lene said: "Where's my money?"?

A Lene said: "Where's mine."
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Q Did she mean —-- was she referring to the money

as you were dividing it?

A That's the way I toock it, ves.

Q Did you carry a knife that day?

A No, sir, I never had a knife. I had a knife in
my tool pbouch, it's my Buck knife. The tip is broke off and
I use it for adjusting chains on my chain saws. I thought I

had taken it ocut of my pouch, but I didn't and I brought it
with me, because I use it on rcoofs to cut tarpaper with.
Q Well, where was the Buck knife on the day the

Herndon's died?

A It was still in the pouch?
Q Where was the pouch?
A In Bill Odom's pickup, the knife should still be

in the pouch, wherever the pouch is at.

Q Is it true that Bill 0dom carried a knife on his
nip?

A Yes, it is.

Q Is it true that he had that knife that day?

A No, it's not.

Q Where was 1it?

A I believe, if I am correct, Bill lost that knife

the day before while we were hunting. I can't be sure, but he
may have had it that day, but I remember him saying that he

had lost it while we were hunting. I didn't see the knife and
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he carried the scabbard on his side, but for a lona time I
didn't see the knife. He said that he lost the knife,

Q Do you know whether or not Jerry Pizzuto had a

knife or not?

A Jerry never went no wheres without carrying a
knife.

Q What kind of a knife?

A He had a -- it wasn't a steak knife, it was a

kitchen knife, but it's the kind you cut meat with, it had a
real narrow blade on it, the blade was about seven inches
long and the handle was about three and a half or four inches
long. But he kept it in a -- he had a piece of cardboard cut
the shape c©f the blade and he kept it stuck inside to where

when he kept in the back of his belt or pocket, it wouldn't

stick him.

Q Did you ever see any rolls of twine in anyvone's
pickup, twine or what looked to be like a lace?

A We brought a roll of lace with us, it was very
strong lace and that's what we had used -- I brought a hundred
foot rope with us -- I'm sorry, I brought a fifty foot rope
with us and I tied the tarp on the back. We took the table
legs off their dinette set and we put them as side rails oOn
the pickup and used that lace to go around the table legs and

intertwined them over and back over like that and criss-crossed

most of it.
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Q Describe the lace to me?
A It would look just like shoestring, but 1t was on
a spool, is what it was on. And I guess we must have had a

hundred and fifty foot of it, anyway.

Qo Was it in Odom's pickup?
A Yes, it was.
Q And was it in the Odom's pickup the day the

Herndon's died?

A I don't know, I don't know.

Q Would it have been in the pickup or the cabin the
day the EBerndon's died?

A As a matter of fact, it would have been in the
cabin because I used some of it to string a partition up so

that Lene and Bill could have some privacy when they sleot.

Q Did you ever see Jerry Pizzuto with that roll of

twine in his hand?

A No, sir, I never had.
Q Have you ever seen Bill OCdom with 1it?
A When we were tying the truck up. As a matter of

fact, I've seen Jerry with it, too, when we were tying the
truck, tying the tarp on the truck. But as far as anything

else, no.

Q Okay. Now, you got the trucks loaded and you
started to leave the Ruby Meadows area?

A We got Odem's truck loaded, ves, and we started
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to leave.

Q Now, you and Bill and Lene and their children all
rode in the Odom's truck?

A Yes, sir.

Q And you started up out of Ruby Meadows?

A Yes, sir.

Q And I'm going to call your attention now to a
diagram that's been drawn by the State and admitted into
evidence as --

MR. BCCMER: 1-B, Counselor.

Q (Mr. Chenoweth:) Thank you; State's Exhibit 1-B.
Can you see this?

A Yes, I can.

Q Now, if this is the large pond in the Puby Meadows
area, and this is Cabin No. 1 and this is Cabin No. 2, and the
lady's gravesite would be about here? (Indicating.)

THE COURT: Before you keep going we have jurors who
can't see that, so why don't we have you back up a little
farther and we'll see how long you can hold that. Can all
the jurors see that exhibit? All right, you may proceed.

Q (Mr. Chenoweth:) Started here at Cabin No. 1 and
I'm going to quickly show you what I think to be the way out of
Ruby Meadows and you correct me if I'm wrong. You go towards
the big pond, you make a loop and you start up a hill, here?

(Indicating.)
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A That's right.
Q And you go on out and you follow this road as

I'm showing you here, to the bottom of this exhibit?

A Yes, it goes to the main highway.

Q What?

A It goes to the main highway.

Q Yeah. And the three of you adults are in the

vickup and vou've gone along this road and you turned here and
you started up the hill, is that right?
A That's right.
And Jerry's back here at the cabin?
That's correct.
By himself?
That's correct.
And he's got the Herndon's pickup?

That's correct.

ol S N o e

Now, did you suggest to the Odom's while you were
driving this distance here and starting up out, that they
-ougbt to just leave Jerry there?

A Yes, I did. T wasn't the one driving, Bill Odom
was driving.

Q What did you say to Bill Odom?

A I told him we should leave Jerry that go talk
to his friend, that police officer, and right when I said thatj

Jerry came running up the hill yelling.
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Q Which hill, was he coming up this way across
the --

A Yes, he interceovted us right ~-- it looked like it
was planned, he intercepted us just like this, where we both
met at the same time. VYou couldn't drive fast on that road
anyhow because of the ruts and evervthing else.

Q Where did turn out that the Herndon's pickup
was?

I don't follow you.

You went back to it, didn't vou?

Yes, sir.

Well, where was it when you went back to it?
It was right in front of Cabin No: 1.

Right here?

Yes, sir.

o ¥ o ¥y o ¥ O ¥

So, apparently from what you can gather, Jerry

ran down here somewhere up to the road above?

p: Yes, sir.

Q While you were driving around?

A Yes.

Q Now, during this drive were you the one doing

the talking to the Odoms?
A I don't --
Q About what to do? Were you saying: “"Let's get

out of herxre.”"?
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Yes, I said let's get out of here and go talk to

=] his friend, and right just about when I finished it, that's

Jerry had the gun?

Yes, sir, he did.

Where was it%

I believe it was still in his waistband.

You didn't know, though?

3| when Jerry popped up.
4 Q
3 A
6 Q
7 A
8 Q
9 A

No, sir; it was in his waistband before, so I

10 | assumed it was still in his waistband.

1 o)

12 | were there?
® . A

14 0

15 A

And you stopped -- that is Odom stopped and you

Yes, sir.
Did you turn arcund and go back?

Yes, sir, Jerry got in the front seat and we

16 | turned around and went back.

17 Q
18| front seat?
18 A

X Q

Now there is four adults and two children in the

Yes, sir.

And you turn around and you gc back; what did

21 { you do when you got back to the pickup?

A

Q

® )

% R BB

We gave Jerry a jump in the Herndon pickup and

then we all left.

Okay, are you in front again?

Yes, sir, we were.
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Q Are you talking as vou go on out and go up to the
main road, are you and the others talking about what to do>

A T can't recall the conversations that we did have
when we left, I can't remember the conversations we had when

we left or what they were about.
Q Did vou talk about this crime that just occurred?

I mentioned it -- I mentioned it several times

before I got in the truck with Jerry.

¢) Well, tell me what you d4id to mention it?
A You mean what I said or --
0 What you said?
A After we dropped Jerry off and started leaving,
I just asked the guestion, why, you know, and now what's goind

to happen, what are we going tc do? Just various guestiocns
like that, I believe, but I can't recall everything I said
and I can't recall most anything that was said after that.
But after we got on the road, like I said, is when Bill's
children, his oldest boy, Billy, had puked on me and my
clothes were smelling really bad, so I went ahead and hopped
in the pickup with Jerry Pizzuto.

Q Did Odom tell you to get out of his pickup and
ride with Jerry?

A Yes, he did tell me to get out after his son
puked on me. He said, well, I stink, I better get out and

ride with Jerry, and that's when I agreed, and went and rode
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with Jerry.

Q Well, we really want you to carefully think about
what conversations took place from the time you left Cabin
No. 1 and the time that vou got out of the Odom vnickup and
got in with Jerry in the Herndon's pickup. I want you to
recall as best you can whether or not you discussed this
crime with the Odoms and whether or not you discussed what to
do?

MR. BOOMER: Your Honor, I think that guestion has been
asked and answered just a few minutes ago.

THE COURT: Well, we'll let him answer it again.

A All I can answer you, sir, is what I Jjust answered
you about what we should do, I asked him what we should do and
-- vou want me to go on?

Q (Mr. Chenoweth:) Yeah.

A Just about asked him what we should do and I did
suggest we go talk to Bill's friend, Steve, he's a police
officer in McCall.

Q Did you see Steve when you pulled into that first

stop at McCall?

A No, sir, I did not.

Q Did you ever see Steve in McCall?

A I saw who I —--

Q I mean during this period of time, not the day

before or the day before that?
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A No, sir.

Q How many stops dié vou make in McCall?

A Just the one, if I'm correct. I think maybe we
might have got a hamburger or something, or Lene got some food
from a fast food place, but I don't know.

Q Did vou park alongside Odom's rig and wait for

Lene to go in and get food for all of vyou?

A I think so, I think we did, I'm pretty sure we
dig.

Q And did she come out and give you food?

A As a matter of fact, she cid because Bill had

ordered hamburgers with no mayonnaise on them or something

like that and she came up and brought uo some food, yes.

Q Did she give you food?

A Yes, sir, I didn't eat.

0 Did she give food to Jerry?

A Yes, sir, I think she gave him two hamburgers,

I can't be sure of the amount, but I'm pretty sure.

Q Did she take foocd into her truck with her husbands
A Yes, sir.
o] During that drive into MccCall, was there any

time when you were riding with Jerry Pizzuto in the Herndon
pickup that Odom's got out of sight from you?
A No, sir.

Q They were within your sight all the time?
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A

apart at the

T

>0

Q

We were no more than a car's length, two cars
very most all the way in.

All the way into Gold Fork, as well?

Pardon me?

All the way from McCall to Gold Fork, as well?

I don't know where Gold Forxk is.

If I tell you that that's where the hot springs -
Okay, yes, yes.

Okay, is it true that you and Jerry sat out in

the pickup, in the Herndon's pickup while Bill Odom sat in

his pickup with his children while Lene went into the

restavrant to get food for all of you and you drove out of

McCall?
A
Q

A

That's true.
Where was the rifle all this time?

Bill had the rifle in his pickup, I believe it

was 1n between the door and his feet.

Q
A

Q

Do you know whether or not it was loaded?

It was still loaded, as far as I know.

Now, ever since the murders occurred, were you

anx¥ious to contact the police?

A
there.

Q

Yes, sir, 1 was anxious to get the heck out of

Well, the guestion was not whether or not you

wanted to get out, it was whether or not you wanted to contact
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the police?

A Yes, sir.

Q Were you looking for the nolice when you were in
McCall?

A Was I looking for them -- yes, sir, I was, but

it wouldn't have done me no good if I did find one.

Q Why not?

A How would I have gotten to him?

Q Well, you could have walked to them?

A We were in the truck.

Q Okay, you went on from there to Gold Fork Hot
Springs?

A Yes, sir,.

Q And you spent some time there in the hot springs

that night?

A Yes, sir -- inside the springs, themselves?
Q Well, you camped there?

A Yes, sir.

Q And you also got in the water, didn't you?
A Yes, sir, we did.

Did you talk about the murders?
No, sir, we did not.

Why not?

rooo oo O

I don't know, I @didn't feel I should say another

word, Jerry was going to shoot me once and I didn't want him
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to try to shoot me again.

Q Were you still afraid of Bill, too?

A Just from the time Jerry gave Bill the money, I
was afraid of Bill, and from the time he mointed that gun at

me, I was even more afraid of him.

Q So, you spent the night sleeping in the truck?

A I sat in the truck ail night, yes.

0 Did you sleep?

A I don't believe I 3did, no.

Q Next day; who decided to get rid of the Herndon
pickup?

A Bill Odom.

Q Was there talk of driving it scmewhere else

other than leaving it near Gold Fork?
A Jerry wanted to keep the truck, he wanted to
drive the truck up to -- well, he said we could go to Reno,
or Washington or Montana.
. Q Whose idea was it to hide the truck?
A Bill Odom's, he said he knew a perfect spot where
they could put the truck and nobody would find it for years,

1f they found it if at all.

Q Did he direct the hiding of the pickup?
A Yes, sir, he 4did.
C Did he say anthing about coming back and getting

1t later?
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A I can’t recall, I don't think so. I could be

wrong, but I don't know,

Q Then you went on to Cascadge?

A Yes, sir.

Q You went to a motel and Lene rented a room?
A Yes, sir; 1 believe 1it's the Valley View.

Q You went into the motel with a couple of

bedrooms?

A One bedroom

Q There's only one bedroom in the motel?

A Yes, sir.

Q Was there a living room?

A Yes, living room was a combination bedroom and

there was a little small bedrcom and there was a bathroom.
Q Okay. Did you and Bill Odom stay there alone

some of the time?

A One time,
Q And that's when Jerry went downtown?
A Jerry and Lene and their youngest, Jacob, went

downtown, yes.
Q Did you go over to the office and talk to any

of the people in the motel office?

A Yes, -- did I?
Q Yes.
A No, after I made a ohone call that night, Jerry
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called his girlfriend in California and we both went there to
pay the lady for our tab, the operator called her and I guess

that's how they determine how much the nhone call was.

Q You and Jerrv went to the office; was he armed?
A Yes, sir, he was.

Q He went into the office wearing a gun?

A Jerry never let that gun out of his back nocket,

he never went nowhere without that gun and he even, most of
the time, he even carried his knife with him.

Q Okay. When you and Bill Odom were in the motel
alone, did you ever think about going to the phone and calling
the police?

A I thought about it, then I went to the bathrocom,
this is the first time I went into the bathroom to climb out
the bathroom window, but it was only four inches wide and
about eighteen inches high and that was out. So, I was never
-- I was never alone by myself, there was either Bill or Jerry

there. I didn't even want to give a hint of calling anybody.

Q Well, isn't it true the rifle was wrapped up in
a towel or a blanket and thrown behind the couch?

A Whether it was wravped up in a blanket I can't
remember, but it wasn't thrown behind the couch, it was sitting
behind the couch with the butt sticking up, yes.

Q Why didn't you reach over and get it?

A I don't know, suopose I would have done it and
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missed and he come up with the gqun?

Q Who was he?

2y Bill Odom.

Q You were there aslone with him for a while?

A Thirty minutes, yes.

Q Did he move around the apartment or motel room?
A No, sir.

Q Where --

A I was sitting cloest to the bathroom and he was

sitting on the bed closest to the door, and we were watchinag
t.v., 1 believe the program we were watching was Andy Griffith
on t. v.

o] S50, you got a bus ticket and you told everybody

you were leaving?

A Yes, sir.

Q And you got on a bus?

-y Yes, sir.

Q and Jerxry took a victure of you as you were

getting on the bus?

A Yes, sir.

Q And you wanted to go to the police?

A Yes, sir.

Q And the bus leaves Cascade and it ogoes south to

Boise, doesn't 1it?

A Yes, sir, we stovped -- there's a little
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restaurant on the other side of the Pavette Piver, that was
our first stop for twenty minutes.

Q Why didn't you call the police?

A Three reasons; I wanted to get home and I wanted
to get my family out of the house. Jerry had a friend of his
who supposedly had --

MR. CHENOWETH: Just a minute. I would ask the Court
to direct this witness to answer the gquestions.

MR. BOOMER: He's simply explaining his answer, Your
Honor.

THE COURT: He was answering your question. Do you
want to withdraw your guestion?

MR. CHENOWETH: I'll withdraw it.

THE COURT: Okay, you may proceed.

Q (Mr. Chenoweth:) You went on to Reno?

A Yes, sir.

Q You washed your clothes in Reno?

A Yes, sir.

Q You washed the clothes you were wearing on the

day of the murder?

A Yes, I believe I washed just about everything
except for maybe a couple of pair of socks, I guess.

Q When you say everything, you didn't stand there
without any clothes on while you washed, did you?

A No, sir, I had a pair of white Adidas shorts,
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tennis shorts
wasn't naked.

Q

A

Q
clothes?

A
shirt and pan
there's no ne
looking at me

0
time until vo

A

Q

PO

Q
A
guestions.

Q

A

, more oOr less, and 1 was wearing those, but I
But you washed nearly all the clothes you had?
Yes, sir.

And you were headed on: why did you wash your

Because I had puke on them, I had puke on my
ts and it scaked even through mv boxers. And
ed carrying my bag on the bus and having everybody
You didn't attempt to locate the police at any

u got to Crland, California?

I had very good reasons why I better not.

And so you got there and you called vour mothexr?
I got to Roosevelt, California, vyes.

And you told your mother what had hapnened?

Yes, sir.

Or a little bit about what had haprened?

Yes, sir, and I also asked her a counle of other

Did you tell her the truth about what had happened:
Yes, what I told her was the truth.

And the next day you called the vpolice?
The next morning, yes.

And vyou talked to Officer Bovles eventually,
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didn't you?

A Yes, sir.

Q And that's when you started giving Mr. Bovles somg
stories?

A Yes.

Q Vou also talked to an QOfficer Johnson, didn't you7

A Yes, sir, I aid.

Q Officer Johnson is the one that you told that

Bill Ocdom had held a .22 to your head and forced you to hit
the Herndons?

A Yes, sir.

MR. CHENOWETH: Your Honor, if we 4o intend to take
an afternoon break, I'm getting close to being finished, but
I would like an opportunity to check my notes before I finish.
Therefore, would a recess be appropriate?

THE COURT: We'll take a ten minute recess. Please
don't form or express any opinions about the case, ladies and
gentlemen. Don't talk about it.

We'll be in recess.

(Thereupon Court took a short recess, after

which the following vproceedings were had,

to-wit:)

THE COURT: Mr. Chenoweth, you may broceed.

CROSS-EXAMINATION (cont.)

BY MR. CHENOWETH:
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Q Mr. Rice, vou told us that you made a number of
statements that are untrue threoughout this case.

MR. BOOMER: Objection, Your Honor, that incorrectly
states his testimony.

MR. CHENOWETH: I think it does state 1t correctlv.

THE COURT: Go ahead and get your guestion out, Mr.
Chenoweth, please. 1Is that part of the qguestion or --

MR. CHENOWETH: ©No, I was getting ready to state the
guestion, I was stating facts I thought were in evidence.

THE COURT: Go ahead.

MR. CHENOWETH: May I restate what I just stated?

THE COURT: Sure.
Q (Mr. Chenoweth:) You've told us here today, and
told this jury that you've made a number of statements that

were untrue?

A Yes, sir, I did.
Q And you told us that those statements started by
you lying to various police officers in California. Did you

lie to Mr. Johnson?

A At the beginning, yes, sir! I did. As a matter
of fact, I don't believe —- Mr. Johnson's the one in Orland,
if I'm correct.

Q Well, there's Boyles and Johnson.

A There was another officer there, too, present

and I don't believe that he even has the truth, I &didn't tell
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the truth at all, I didn't tell the truth until I came up

here to Idaho.

Q Well, you told the truth when you got here to
Idaho?

A Pardon me?

Q You told the truth as soon as you got to Idaho?

A Not as soon as I got to Idaho, no.

Q In fact, you had an interview with Randy Baldwin

here in this building, didn't vou?

A Yes, six, I did.

Q And you told Randy a whole lot of things?

A I told him a whole lot of things, yes.

0 That would be the Sheriff of this county, wouldn'J
it?

A Yes, sir, it would.

Q Did you tell him that -- you just testified that
vou walked -- excuse me -- that you drove when you were

looking for Jerry, he had gone out hunting, he had gone toward
Cabin No. 2, you got in the ovickup with 0dom, you had driven
up, You turned around and you hollered fJerry“ as you drove
up?

A Drove up and as we turned arocund, ves.

Q Do you recall telling a different storv about
that trip to Randy Baldwin?

A If you can refresh my memory.
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Q Did you tell Randy that you walked un there, vou

and Bill?

MR. BOOMER: Your Honor -- strixe that, 1'll withdraw
it.

A Yes, sir, I believe I did.

Q And you heard a gunshot?

A Yes, sir, I believe I d4id tell him that.

Q And I think you told him you heard a gunshot and

you started walking up there?
A Ves, sir, I believe that both the statements I

made to Randy Baldwin is almost correctly as the one I made in

California.

Q Did you ever hear any of the victims make any
noises except the noise you've described to us, you said that
you heard a snoring-like noise and-went over there and shot
Mr. Herndon between the eyes. Did you ever hear them make
any other type of noise?

A No, sir, just the scuffling of his feet on the
wooden floor, and that's 1it.

Q You testified that you and Bill had walked back
up there the second time and that yov heard from —-- you were
ten or fifteen feet from the cabin, I think that's what you
sald, and you heard the noises like somebody tapping a
watermelon?

A I believe I said we ran up there and we did hear
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those nolises.

Q Did you hear anybody let out & scream or any

Xind of noises?

far

you

hit

the

you

A No, sir.

Q Did the Herndon's have gags in their mouths, as
&s you could tell?

A When I went in the cabin?

Q Yeah.

a2 No, sir.

Q You told Randy Baldwin a number of times that
didn't shoot Mr. Herndon, didn't you?

A Yes, sir, I did.

0 And although you told the California police you
the Herndon's, you told Randy Baldwin that you never hit
Herndon's nor shot them?

A Yes, sir, I did tell them that.

Q And you told Randy Baldwin that you saw them,

called them, put the hammer, the claw hammer that you

claimed to have killed the Herndon's, in the pickun truck:

do you remember telling them that?

A I can't remember saying that. Like I said, that

statement is basically the same as I told in California. I

can't remember everything I said. Bits and pieces and I can,

but

did

whether or not I told him that, I can't be positive if I

or not.
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Q Well, did you see them put the hammer in the

truck?
A No, sir, I did not.
Q Where is the hammer, to your knowledge?
A I don't have a knowledge of where that hammer is.
Q Throughout your iﬁterview with Rardy Baldwin

vou kept referring to the perpetrators of this crime as
"they." Do vou remember doing that, you kept sayina “they
did this" or "they did that"?

A It's == I believe I can remember saying that a
few times, vyes. -

Q In fact, you said it a lot of times, don't you

recall, I can remind you if you want me to?

A I may have said it all the way through the
statement T made, I can't be sure.

0 Who did you mean by "they"?

MR. BOOMER: Your Honor, that guestion is virtually
impossible to anéwer, it's improper impeachment.

THE COURT: 1I'll let him answer; you can answer.

A I was probably referring to Jerry, Bill, Lene.

0 (Mr. Chepoweth:) Okay, and you blame those

people for this killing?

A T blamed Jerry for this killing.
0 Why did you refer to it as "they,” all the way
through?
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A I don't know, I can't -- I can't answer that

guestion, I don't know.

Q Did you admit that vou did refer to -~ whenever
you referred to something happening, it was "they" who did it

and if you wish, I'll refresh your recollection.

A I can remember that.
Q Do you remember saying that they did the killingg?
A I could have said that, I'm not sure; if vou

can refresh myv memory, maybe I can remember, but as I saig,
I can't remember what I said all the way through, none of the

statements I made.

0] Have you read your statements recently?

A Yes, sir, as a matter of fact, I believe I read
every one of them. I read them I believe maybe Fridayv or
Thursday -- no, it was Friday, I believe. As a matter of

fact, I'm sorry, it was Thursday.
Q Okay, do you remember Bill telling you sometime
along this day the Herndon's died, "that that's the way they

do things here in Idaho."

A Yes, sir.

Q And that was Bill Odom who said that?

A Yes, sir.

Q What was he referring to?

A He said -- he repeated what he had heard from

two friends of his that we had met at the creek when they were
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staylng at Bill's uncle's house, he brought two of his
friends down and we met them, I can't remember their names, buf
they were talking about -~ they were talking about another guy
that had committed murder a few years back, ten vears or
something, I can't really recall, though, and that's how
that statement was brought wup first. But Bill Odom had
repeated it at that time.

Q Did you also say to Randy Baldwin that vou never
pointed the gun at Mr. Herndon, that you closed your eves and

pulled the trigger?

A Yes, sir, I 4id.

Q Is that what you really digdz

A No, sir; it is not.

Q What is it that you really did?

A I closed my eyes for a second, I wiped my eyes

and I shot him.

Q You looked down the site when vou shot him?

A Yes, sir, I did.

Q Have you been before this Court before?

A Yes, sir.

Q Have you entered a plea in this Court?

A Yes, sir, I did.

Q Do you understand the charges that you have pled
to?

A Yes, sir, 1 do.
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Q DO you recall whether or not on the 23rd day of
Janpuary, of this year, you were asked by this Court as to
how you plead to the crime of second deqree murder in the

death of Del Dean Herndon; how do you plead, guilty or not

guirlty?
A I pled guilty.
Q And the same as to the woman?
a Yes, sir.
Q You understand what second degree murder is?
A Yes, sir, I do.
Q Did you murder anybody?
A No, sir, I did not.
Q If you didn't murder anybody, why did you plead

guilty to two counts of second degree murcer?

A Because I was at the scene at the time, I did
shoot Mr. Herndon in the head and I owed it not only to myself
but to the Herncdons, to my family and to everyboecdy else to
tell the truth. And as it says in the law books, that was

read to me I was at the scene of the crime, I was there, there

is no getting around that.

0 50, you pled guilty to second degree murder
because you were there?

A No, sir.

Q Okay.

A That's not the only reason I pled guilty to that,

B
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} | I just explained to you how --

3

Q Did you tell the judge, Judge Relinhardt, sitting
3 | to your left, why you pled gquilty to two counts of second

4 | degree murder, and did vou tell him why on Januvary 27th, --

5| 23rd of this year?

8§ A Yes, sir, I believe I did.

1 0 Tell me the exact words that you told Judge

8 | Reinhardt the reason that you are pleading guilty to this

9 | charge.

10 A I believe I told him that I was vleading guilty
11 [ to the fact because I was there and wanted the truth to ccme
12 [ out and I can't remember exactly what I said, but I also said
13 ) that if I had been in a different state of mind, and acted
14 | different, it was possible that I could have possibly vrevented
13| the killings. It might have cost me a gun shot or something
18 ] 1ike that, but like I said, if I acted more calm, I could

17| have a way to stop Jerry instead of just doing nothing.

Q Did youitell this Court on the 23rd of January
that: "I plead the following sentence, I plead guilty to two

2 | counts of second degree murder so that 1 don't die."
21 A Yes, I did say that.
2 Q So, is that really the reason you are pleading to
B | two counts of second degree murder?
24 A No, sir, I didn't commit murder, and I 4did say
25| that. I have had it in my mind since I was charged with these

B
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crimes that I was going to die.

0 Well, that's the reason'you gave the Judge on
that day, isn't 1t?

A No, sir, it is not, I just explained to vou what
the reasons were.

Q Well, I'm asking you, did you tell the Judge tha
was your reason on that day?

A That was one of them, yes.

0 Was another one of the reasons that you nled
guilty to second degree murder because you were charged with
first degree murder nlus some other counts, and that you,
in consideration of being allowed to plead to second degree
murder, you have decided to come here and testify today; 1s
that your reason?

MR. BOOMER: Your Honor, that's kind of a multiple
question, could I ask the Court to direct Counsel to break
that up intoc segments?

THE COURT: Yes, that would be appropriate.

MR. BOOMER: Thank you.

Q (Mr. Chenoweth:) Ypu have, L been talking through
your attorney to the Prosecuting Attorney in this case, Henry
Boomer?

A I believe we've only conversed twice.

Q I didn't say you, I said your attorney has been

talking with Henry Boomer?

t

B

L
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A Yes, well, that's what I mean, through my
attornys, they speak for me. And I didn't mean to sound
different, but, yes.

Q And certain arrangements have been made between
your attornevs and the prosecution in exchange for vour

testimony here?

a I don't follow what you mean by arrangements?

Q Well, you --

A As far as having different charges drooned?

Q Yes, you're having charges drooved, are you not,

so that you'll testifv here?

A Yes, sir.

Q Or amended, I should say?

A Yes, sir.

Q And you were first charged with what, Mr. Rice?

™

I wis charged with four counts of first degree
murder, grand theft, consniracy to commit murder.

¢ Charged with robbery, too?

A And robbery, there was seven charges all together,

that I was charged with originally.

0 And now you're charged with two?
A Yes, sir.
Q And it's your understanding, is it not that

you're now charged with two crimes, second degree murder, and

that you've vled guilty to, that you would come here and
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testify 1in this Court against Jerry - Pizzuto?

A Yes, sir.

Q Does that fact that you have now had vour
charges reduced cause you to lie to this lury?

a No, sir. I haven't told one lie since I1've been
sitting in this chair.

Q You've told a lot of lies in this case, and now
you're telling the truth now, is that what yvou're telling us?

A That's exactly what I'm telling vou. I told a
lot of lies in the statements I've made, but since I've sworn
not only to the Court, but in the name of God himself, I
haven't told one lie since I sat in this chair.

MR. CHENOWETH: Thank you, Mr. Rice.

THE COURT: Re-direct.

MR. BOOMER: Thank vou, Your Honor.

RE-DIRECT EXAMINATION

'BY MR. BOOMER:

Q Mr. Rice, just a few cuick cuestions. First of

all you indicated in response to one of Counsel's guestions,

that you didn't have -- that you don't have very good eyesight?
A No, sir.
0 I notice you are wearing glasses, were Vvou

wearing glasses when you were un at Ruby Meadows?

A No, sir, I was not.

Q Remember that picture Mr. Chenoweth showed you of

|
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the test lole where Mr. Herndon's bodv was buried?
A Yes, sir.
Q And do vou remember that he pointed out to you

that there wasn't this drum or barrel in the photogravh?

A Yes, sir.

Q You don't know when that photograph was taken,
do vou?

A No, sir, I do not.

Q So, vou don't know whether or not that barrel

had been moved away, either, 4o vou?

A No, sir, I do not.

Q Okay. This motel you were staying in in Cascade,

bow far was it from the town itself?

A About a mile, I would think.

Q Was it across some railroad tracks?

A Yes, sir, it was.

Q Down the south end of town?

A Yes, sir.

Q. How far was it from this cafe that vou all keot

going to to get meals?

A It was right there in town.
Q The cafe was?
A Yes, sir. I would sav it was about a mile and a

guarter at the very most from the motel.

Q Okay. Now, when you saw Mr. Herndon's legs moving
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how were they moving?
A They were shaking.
Q They weren't moving in any controlled direction,

thev were just shaking?

A They were shaking sideways and up and down, back
and forth.
Q Okay, and did that remind vou of anything that

you had ever seen before, you know, not human necessarily, but
did it remind you of anything vou had seen before in your
exvneriences vou've hagd?

A Yes, sir; we used to go hunting for jack rabbits
all the time. One time, well, this jack rabbit was running
and me and my dad and buncle and my brother all four of us
shot at it with shotguns and I think only two of us hit it,
but the rabbit was lying down shaking on the ground and my
dad went over and hit it 1in the back of the head and it
died. That's how we used to slaughter rabbits that we raised.

Q In your own mind, &did vou think that Mr. Herndon

was still alive when vou fired that shot, or otherwise?

MR. CHENOWETH: Your Honor, object to that guestion,
he's already answered that once and he didn't know whether he
was alive or dead.

A I said that he was not breathing and that there
was no more sound and no more movement in his uppex bodyv, just

feet.
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Q (Mr. Boomer:) Mr. Rice, Mr. Chenoweth asked vyou
a great number of questions about your interview with Randv
Baldwin when vou got un here to the Idaho County Jail?

a Yes, sir.

Q And he asked you about various things that vou
had told Sheriff Baldwin that were not true?

A Yes, sir.

C I want to ask vou this: By the end of that
statement that you gave to Randy Baldwin, bv the time vou two
were done talking, from the evening of August 6th, 1985, other
than the fact that you told Sheriff Baldwin that you closed
your eves when you nulled the trigger -—-

A Yes, sir.

Q -— did you tell him essentiallv the same thing
that vou have teld this jurv here todayv?

A Yes, sir.

MR. BOOMER: Thank you, Mr. Rice.

THE COURT: Pe—cross.

MR. CHENOWETH: Thank you, no re-cross.

THE COURT: Thank you, Mr. PRice, you may be excused.

You have, as I understand it, one more nossible witness?

MR. BOOMER: That's correct, Your Honor.

THE COURT: All right, at this time, ladies and
gentlemen, there 1s a matter we need to take up outside your

presence. Please don't form or express any obinions about the
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Does it boil down to "let's blame Jerry,"? 1t's
vour job to figure that out. Were the opportur:ties there
to plan this story? Do you have any reasonable about Jerry
Pizzuto's quilt? We may never know the truth. Maybe one
of the reasons we wont know is because Jim Rice and Bill odom
will not be tried. They've already made their deal and
they are alresady going to the penitentiary at some time in
the future, I presume, although that's the decision of Judge
Reinhardt. I think that if you belive Odom and Rice vou
are going to convict this man so guick you can't believe 1it.
But if you find thecse two buffoons believable, I'll be
surprised. Two convicted felons, one who forged on his own
fathers account and one who robs and burglarizes and ther says
he earned everything he had. Says he's lied many times. "Oh,
I lied last time, but I'll tell you the truth this time," and
then he lies again and then he says it again. Odom, the man
that says: " you say whatever you have to say to cover it up.

Logic calls you to the conclusion, that in fairnes=x,
malice toward none, would lead you to look at the lesser
included offenses in this case when you try to balance all of
these lies one against the other. Think about that and give
Jerry a fa‘r trial.

THE CCURT: You may proceed Mr. Boomer.

MR. BOOMER: Thank-you, Your Honor. Ladies and

gentlemen of the jury, you just heard a very fine closing

SECOND DISTRICT COURT
IDAMO COUNTY

2159 CHENOWETH/ QS Fos




10

11

13

14

15

18

17

19

B ¥ B B

arguement by a very skilled defense attorney. Now, he did a
good job in highlightirg every single inconsistency Yyou have
seen come up in the trial, that's his job. He did a pretty
good job of it and I would submit to you, however, that your
memories concerning some of those inconsistencies are not
going to be the exact same as Mr. Chenoweth. I urge you to
find your own memories on that.

Mr. Chenoweth menticned something concerning the
lesser included offenses that I wanted to mention real quickly.
He suggested without saying so, and I don't know whether he
intended to say so or not, but in any event I got the impressig
that he was trying to encourage you to look at the lesser
included cffenses before you consider Jerry Pizzuto, that
man right over there, is guilty of as charged. Now, Judge
Reinhardt's instruction in forty-A, last paragraph, second
sentence: you should consider lesser included offenses in
regards to count 1 and 2 only in the event State has failed to
prove-—-excuse me--failed to convince you beyond a reasonable
doubt that the defendent is guilty of murder in the flrst
degree in violation of in the code sections. Please remember
that, please follow that instruction, it's very important.

It is also very important to this case that you con-
sider every count. Not only the two forms premeditated first
degree murder, but also the two counts of robbery murder,

felony murder as it has been referred to 1in this trial, as
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well as the robbery and the grand theft.

A word about the deals. Now Jim Rice pled quilty
to two counts of second degree murder, aiding and abetting
in these murders. I didn't belive every single word he said,
I think he shaded his testimony to some degree. I don'c %naw
whether Mr. Herndon was lying on the floor of the cabin, if
due to the nature of that cabin his head was tipped forward
at at forty-five degree angle. Jim Rice went up and shot him
right between the eyes, or if Jim Rice went up rolled him
over and shot him right between the eyes; I don't know. And
I submit to you that it doesn't make alot of difference.
When Jim Rice went to the volice and tc¢ld them -- when
the police came to his mother's place that was the first time
that he told anyone what had happened in detail. And he told
Sergeant Boyles lie number cne, no doubt about it. He didn't
tell the entire truth. What he did say contrary to what Mr.
Chenoweth would have you believe is that: "I came up to this

"

cabin and Jerry--" whose name he wasn't sure of. ~— was
beating on this man on the back of the head with a hammer."
He's certainly been consistent about that throughout all of
this case. When he gets up, though,--well, they drill him
down at Orland and he says well, no, that's not exactly true.
Odom stuck, you know, after Jerry was hitting the man in the

head with the hammer, Odom stuck the rifle under--not in--—

my right eye and told me: "if you don't, you won't." Then,
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I went ahead and hit him on the jaw with the hammer and he
was alrezdy dead and I left.” I'm summarizing. He gets

up here to Idaho County and Sheriff Baldwin says: "hey, vou
are not telling us the truth, this lying has got to stop."
Puts him on the spot and the story comes out and he told you
from that witness stand that other than for the fact that he
didn't close his eyes when he fired that shot, that what he
was telling was the truth, and what he was telligg you was the
same thing that he had told Sheriff Baldwin after Sheriff
Baldwin convinced him that he darned well tell the truth, at
least as best he could.

What does Angie Pizzuto add to this case? She adds
alot, she corroborates the other witnesses whose credibility
has been called into guestion. I don't blame Mr. Chenoweth
for doing that, it is perfectly right to question their
credibility. Angie said that her own brother, who she loves,
but will not cover for, told her that he killed a man and
a woﬁan in Idaho. Went con into some detail, told her he was a
highwayman. That's a common thread that runs through this casgq.
Told Odom and Rice that he was a highwayman, and that's how
he described himself when he got the drop on the Herndon's.
Told his own sister, bragged about it, he's a highwayman. And
then he tells Roger Bacon that he was a highwayman. Bacon
adds alot to this case, certainly does. Mr. Chenoweth didn't

talk too much abocut Mr. Bacon and that's bebause Mr. Bacon
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just like Del and Berta Herndon, Qas tied up with shoelaces.
His own shoes were removed and he was tied up with shoelaces
just like Del, just like Berta. Not in the exact same fashion
but very similar. It's inescapable, folks.

I'm not going to attempt to go through each and every
inconsistency that Mr. Chenoweth has cited to you. Some of
them you may not believe are true inconsistencies, others
you may think are. But let me talk for a minute about the
deals, I was going to do that a little ago and I kind of 1lost
my train of thought. Jim Rice pled guilty to two counts of
second degree murder. Judge Reinhardt has instructed you
that you are not to consider the guilt or innocence of anybody
else, but that's allready been called in to questions so /
we are going to have to talk about it some. Jim Rice expects,
and he told you from the witness stand, that he may spend the
rest of his natural life in prison. Got a great deal, didn't
he? That's after he went to the police. 1If Jim Rice hadn't
gone to the police we pfobably wouldn't be here today. I
don't know, maybe you think the prosecutor is an idiot for
making that sort of an arrangement, maybe. .I goofed up, I don't
know, but that's not for you to decide in this particular
case.

Bill odom: Mr. Chenoweth says he pled guilty to two

counts of manslaughter, ten years on each count of manslaughter.

And then he hurriedly told you that he also pled guilty to

3
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conspiracy and grand theft. What he didn't tell you is what
Mr. Odom said about the possible sentences that he could get.
Number one, the court is not bound by that ten years on each
count recommendation or recommendation not to exceed ten vears
on each count of voluntary manslaughter. Mr. Chenoweth didn't
tell vou that conspiracy to commit robbery, which is another
crime that Bill Odom pled guilty, carries five to life, fixed.
He didn't tell you that the crime of grand theft that he pled
gulilty and it's contained in one of the exibhits, the Agree-
ment as to the plea I believe is what is titled, but he could
stand up to fourteen years in the staté penitentiary and that
all of these sentences cauld be fixed and that all of these
could run concurrently and that he faces a potential sentence
of life plus fourty-four years:. It gets redundant after life
but in any event I think you will see that Bill Odom, although
his charges were reduced,and while you may or may not feel thaj
that was good, that that was a smart move by the prosecutor
it is over and done with. There is not anything that you can
do about that, not anything that I can do about that at this
point. But it's not as good deal as Mr. Chenoweth would have
you to believe.

Lene Odom, let's talk her deal for a moment. Lene
spent five and a half months in the Idaho County jail. Granteqd
she's no angel and I didn't try to tell you she was. Loock at

her here, she didn't think she did anything wrong, she's

f—

R

SECOND DISTRICT COURT
IDAHO CQUNTY

2164 BOOPRRI3LoSE




o

10

11

13

14

15

16

17

18

8

B ¥ B R

partving up and having a good time. But I'll tell vou one thing
about her, she wont lie for her husband. She was interviewed by
Sheriff Baldwin the morniny after her arrest and she told him
what had happened out there and she told him again, and she
told him again under ocath before she testified. Sheriff
Baldwin told you that she told essentially the same story each
and every time. Some details, you know, adding a few details
or responding slightly differently to a slightly different
question; that's understandable, that happens to all of us.
But she been consistent and as far as letting her walk, in the
words of Mr. Chenoweth, I don't know, maybe sometimes you've
got to let the little fish go to catch a shark.

Rice pled guilty to two counts of second degree murdel
and part of what he said was: "because I don't want to die."
The other part of what he said was: "because I'm guilty,
because I feel responsibility to those people, because I
could have étopped it, because I didn't." That's true.

I think that Rice,0dom knew where Jerry was going when he

took off up the road to go hunting, to go get some meat. That
was the first time 'ol Pizzuto had gone hunting, only he
wasn't hunting game, folks. And I think they knew that or
suspected that, in fact Odom eluded to that but he said he
wasn't worried because Pizzuto had been talking big, he
wanted to rob a truck that had a bunch of beer in it while

they were up there and so forth, but when the big show down
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came with the fisherman he didn't follow through so Odom
didn't take him serious. I don't know if that's true, but I
think the essence of what they told you was true, and I think
you know it.

Who was the leader? Well Odom really wasn't the
leader. That's pretty obvious from the testimony of Steven
Crawford. Pizzuto comes walking up there, he's not afraid,
he's a brave highwayman. Odom's walking along behind him
with the gun. Who captures the attention of Steven Crawford?
Not really Odom even though Odom had the gun; Pizzuto. Who
does most of the talking? Pizzuto. And I don't think Craw-
ford said that Pizzuto did all the talking, I think he said he
did meost of the talking and that is consistent with what Odom
told you. 1In any event, it's not that critical of a decision
in this case. .

Who got the loot? Well, I don't know who's going to
end up with that pickup, maybe they all thought they could
wind up with that pickup, or parts of it. But the point I was
making was; wHo took the trophies? Many of you hunt, I'm sure
all of you have had experiences, you know, you are either men
or have known men and you've known people who have hunted. I
think that you know the psychology of the man that we are
dealing with, the psychology of a man that would take the
trophies. That's the huanter, that's the killer; again, the

boots, the ring, the camera.
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Why would Pizzuto hand the money to Odom? I don't

think it's that big of a deal, but I submit to you, ladies

and gentlemen, it ties 1n with the trophies, it ties 1n with
him thinking: '"hey, I'm a big man, here you hold on to this.™"
That doesn't sound unreasonable to me.

Why didn't Rice call till he got to California? He to
you why, he was frightened so bad of erry Pizzuto. He moved
his wife and he moved his wife to a girlfriends place, he
moved himself into his mother's house, he called the police
the very next morning and he eventually asked and they agreed
to a protective custody arrangement for Jim Rice, because
he was scared. You would be too if somebody was pointing a
.380 caliber pistol at you. Granted, that's not a high caliber
weapon, but it will do damage.

Hamburger and fries: I don't know, these folks went
into town and on several occasions, I don't know if they
bought things to eat when they were in there or not, I think
that you could presume that they probably did. They ate alot
of meals in Cascade. I bet you folks couldn‘t tell what you
had three days ago, and I bet you couldn't lock over to the
person sitting next to you and say: “boy, I remember, John
Overton had a hamburger and fries." Can't do that, I don't
think it's that big of a deal, I don't think it's that big
of deal if we forget or if they misremember on such a simple

little point.
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I challenged you in my opening remarks to consider
all the evidence and take Odom and Rice out of the picture,
you still come up with the same picture. The evidence is
simply overwhelming, you've got the forensic from Ned Stuart
and from Ann Bradley, for that matter. You've got the medical

evidence, you've got the photographic evidence. Mr. Pizzuto's

family album here. I don't think that there can be any doubt |[n

vour mind. But one more word about the credibility of Jim
Rice and William Odom. Mr. Chenoweth would have believe they
concocted this story on the way out of Ruby Meadows and later
at the motel. There is no evidence of that, you really can't
consider but he's asking you to speculate and he's asking you
to consider that they concocted this story. Well, if they
concocted the story they gave in court, then why, when Rice
went to the authorities in California, why didn't he tell that
story? It doesn't make sense. ©Now, I think, we have Mr.

Chenoweth overlooking a detail. If they concocted a story

why didn't he stick with it? Why did he implicate Odom in this

situation? Why didn't they exonerate each other? Why did they
say ‘some incriminating things about each other? Why didn't
they say: "look, here's what we'll tell them, we both walked
up to the cabin together and saw Jerry beating these people

to death with a hammer.” That's not the way it came out, thougd

because Jim Rice at first, didn't want to admit that he had haxy

been around, he was just kind of a casual bystander and he

'h

dly
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jJust happened by. He was putting alot of distance between
himself and 0Odom and he was afraid of Odom, at that point,

and I submit to you ladies and gentlemen, if you look at these
photographs, granted, they are not conclusive, but the photo-
graphs and the actions and the attitude of Mr. Odom would

lead you to believe that he's starting to believe, "hey, I

can be a highwayman, tco." No evidence that they concocted
this stcry. Even if they did, what do you do about all of
this other evidence? The conclusion is just: inescapable,
ladies and gentlemen.

There has been alot of talk about the heavy burden
that the State of Idaho has in proving this case. That's
true, it's a heavy burden and I've felt it since the 30th
day of July of this year--or this last yeaf. What I ask you
toc do and what I submit that }ou will do is that you will go
back into that jury room, you will deliberate and you will hel
to lift that heavy burden, and you're going to put this
vicious cold blooded highwayman out of business. Thank-you.

TBE COURT: Well, Ladies and Gentlemen, you may now.
retire to the jury room and deliberate upon your verdict. We
need to swear the bailiff in. I'll have both bailiffs stand,
raise your riqght rands, face the clerk.

(There upon the court bailiff's were duly sworn in,
after which the following proceedings were had)

THE COURT: Now, ladies and gentlemen, of the jury
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THE COUR'T: For the record, this is 22075,

State of V1.'v4ho vs. Gervald Ross Pizzoto, Mpr. Pizzuco

ls present in courC with counsel, Mr., Chenoweth and Mr.

Wayman, the Stcace 1s present through Mr. Boomer,

Pruseculing /cctorney ovf Tdaho Cohuncy. HNow is the

and place set for pronouncement of senCence.

Firsc of all, let me mencion, Mr. Plezzuto, that

Neputy

Lime

perheos

vou've had sume Cime o counsider what veccured yesterday,

I will give you ovnme tasc uny rtunity co address me befoure

I impose a judgement. [f you'd fike to, vyou may,

if

you gon't want [u, youuw don't have to and your comnents

are fresh in my mind now. Do you have unything else

to say before 1 imposxe this judgemenc?

MR. PIZZUTO: Mo, sirtc.

THE COURT: Do you know of gnv legal cause

why Judgement shouvld not now H: pronvuace agdrnse

MR. PLLZ2UTO: lice,

THE COURT: A'Ll yight, gentlewen, as

you?

pre-—

liminary matter the recurd would reflect thar yesterday

after (he sentencing hexcing, in some ol the companiun

Cases it was ascertained [hat a quesciocuairre from whiuh

4 pre-sentence lnvesilgalion report is prepared was glven

tuo Lhe “ovurg with Ehe pre-sentence invesligabion. A
copy of that, however, has ~ort been delivered to the
delense. T have then cauvused a copy oOF thuel questivanguirce
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to be given tuDefendunt's covnsel this wurning and [

want to say fotr the vecocd that the Court has not con-
s1derted the 1nformation 1o that questionairece and will
noc. 1 simply want o make a record vt a tacc though

that I had receiva.!l it 2nd ol coasidered i¢ and | will

work it 3s a8 Coutrc exhibit and keep 1€ a8 2 pact of this

tecord.
Does thal accurately set forfth you uanderstanding Mr.

Chenovetn?

MR. CHENOWETH: Yes, 1€ doex.

TRE COURT: And do you have any objection co
that process?

MR. BOOMER: No, Youcr Honor.

MR. CHENOWETH: The wricing has lrrcle or no
signifigance to Che case.

THE COURT: Thank you. The fresc crime thac
1 need Lo sentente you on, 13y that or Grand Thehrt.
The reasons for che puaishmenc that 1'll impose on thia

Grand Theflt case are the same reasons that 1 imposed

the punishment that 1 will ympose the for murdev charges,

and hence, | will simply 3nnounce your sznteuce on Lhe
Grand Theift charge and *‘he reasons foc that sentence
Wwill be¢ contarned in the reasons for amy imposing (he
sentence on che murder cases, do you undexrst--d Lthat?

HR, Plzzuto: Yes, stc, [ chink,
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dealing wich the conviccluns or findings of guilt by
the jury of murder in che firsc degrex. Now, with r
toe cthe tirsc count, you are found guilty of murderin
Del Dean Herndon in vicolativn ol ldaho Code 18-4001
[ 1B-4003 (a).

In Count chree, you 2re found guilty alsuv uvf murde
ing Mc. Del Dean Herndon i1n vivlacion of ldohu Code
18-4001 and 18-2003 (b).

ln oCthexr words, to use scme “huocrthand phrasec, you
were fouvad guilty o) pre-medituced wucdec aad rcluay
murder. Whea [ use those rterms, Mr. Chenowesh, do vy
understand what 1 am calking sbout?

MR. CRENOWETR: Of couvrse.

THE COURT: Now, I c¢cannouC give you [WO Sen
for killiog Mr. Del Herndon. 1La ochec wocds, [ van'
impose une sencence for pre-medicated muocdec and the
anothec sentence for felony murder, because it's the
mucdec of the same persoa. Do you understand thac?

MR. PIZzUTO: (thercupun e sudible or des
answer. )

THE COURY: Pexhan: vieur JLLOTrNeys Can eXp
1€ to6 you somecime, but Chal's the best | can do Lo
that to you now. I'm going tuv sentence you €O (he e

sume sentence on both of those counts or Mc. -- Tlor

murder of Mr. Del Deanv Herndon . | will du rhe xume

L

efercace

g

and

r-

Oou

Cences
[ 4

n

cernable

taxwn
explain
Xuol!l

L he
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with treference to Count two, which you were found guilty
of murder 10 the iirst degree of Berta Louise Hernd 'n,

i violaction of Idaho Code 18-400! and 18-4003 (a).

And again, in Count four you were found guilty of murdering
Berta Louise Heindon in violation of Tdaho Code 18-4001
and 18-4003 (b), and I will vrefer o those again as che
pre—meditaced murder of Mrs. Hecrndon and the felony murder
of Mrs. Herndon. I can't 1mpose [wo seotences ior Che
murder of Mrs. Herndon, ¢ither. The sentence T impose

in Count twu, that 1s che pre-medivaced murder of Mrs.
Berndon will be the same as the sentence [ will impose

on Count foue, chat is the felony mucder fuc Mr. and

Mrs. Herndon.

The punishmenc that 1 impose fur the murdering of Mr.
Herndon, I'm going o impose a like senfence for che
murdecing of Mrs. Herndou. When [ give you the reasons
for why 1 {-poved the Jjudeement that I did impose for
killing Mr. Herndon, those are cthe same reasons for my
tmposing the judgement for your murdecing Mrs. Herndon.

Now, Mr. Chenoweth, do yuu uvunderscand those preliminary
commentcs?

MR. CHENOWETH: Yes.
THE COURT: As we'te well aware, the couct

is crevguired Eo 1ssue wriftten find:ings when the court

tonsiders imposing (he death penally. And because Che

SECOND DISTRICT CCQURT
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facts and circumscances surrovunding the kiliing of Mr.
Herndaon ave identical to the facrs and circumscances
surrounding the killing of Mrs. Hevndon. I will oot make
two sefs of findings for the reasons (hgt those findings
are i1dentical. 15 thact apprupriate and dcceplable (o

you, Mr. Chenoweth?

MR. CHENOWETR: Yes, Your Honur. |
THE COURT: I am going to read these findings
now and 1 have prepared written lindiags and c(hea 1 will
deliver copies of the same to you, Mr. Boomer and to
you, Mr. Chenowecth, tor delivery ce Mr. Pizzuto.
Uhereas Lhe above-named defendaont, rthat 15 Gerald Ross
Pizzutou, Jr., was found guilty on March 27,1986 by a

Jury of two councts of murdey in the firsc degree,

which under (be 1law authorizes cthe imposilion of the

death penalcy, and whereas the Court ordered a2 pre-senteace
lnvestigation to be coaductzd, and wvhereas a senCencing
hedaring was convened wovn.-May 2t, 1986 10c the pucpuse

of hearing all relevant e«vidence and atguments of cuunyel
lo aggravatioon and mitigaCion of the uffeases. And,
wheieas the covrt has ronsideced such evidente and srgument
as well as wl) of the =vidence admitted during the Cria)
bad herein. llow, thecefore, the Court makes the following
findings, l: Conviccion. The defendant being vreprexented

by counsel s found guilly by a jury o0f two concs af
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the offense of murder of the Fivse degree, ldaho Code
18-4001% (Y, 18-4003 (b).

2. Pre-xentence rteport. A Pre-sentence Investigation
Report was prepared by cthe fdaho Department of Probatciun
and Parola pursuant to Court and order and a3 copy thereot
was delivered to the defensant or his cauvnsel ac least
seven days pri1or €0 the sentencing hearing purswant o
Law.

3: Sentencing Hearing. A senfenving hearing was held
on May 21, 1986, pursuant to noctice [0 the defendant
and his counsel. At sa1d hearing in the presence of
the defendanc, the Toerrt heard relevant evidence and
argument in aggravation and in mitigation orf Che offenses.
4: Faccs and Arguments found in Mitigatiom. a: The
defendent is a velatively young man being chirly years
of age at the Cime of sentencing b:  The defendunt
comes from a broken family and was mis-Crealed as a child.
c: The defendant has a history v, abusing drugs. d:
Some members of the defendant's family have expressed
concern for hiys well being. =: Facts and srguments
found 1n aggravation. The defendanct has o criminal record,
he was convicted of thefr in 1973 and was convicied of
criminal sexual assaulc in the first depgree. The detendaut
was sentenced to serve frum twenty (o forty years for

the obove mentioned rape charge. The delfegndant was

SECOND DISTRICT COQURT
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11

14

4

lo

17

18

19| G: The Defendantis a manipuletive and deceitfu!l individual

seatenced fur the vape on October 17, 1975 whea be was
nineteen years old, and wns paroled on September 14,

1984, at the age of 28 years. The defendanc has shown

no remorse whatsoever for killing the Herndons.

C: That the defendanr has not coopereted with the
authoricies following his arrest and has intimidaced
and threatened his jotlers.

B: The possibility, 1f any, that the deiendant is
capable ot rehab:litatiun cvan be characlecized at bestc
a8 beirng remore. There is little chance that the defendant
will sver change for the better.

£ : The Dolendant is unintelligent, uneducated, unskilled
and totally lacking in discipltine and motivarion, such

that he will never be capable of securing and maintaining

glement of society.

disorder with evplosive ftreatures.

individual.
\ I: The Delendant is impulsive agnd bas extreme di‘f: ualty
in coatrolling bis emotions.
J: The Oefendant has litrtle or oo moutivation to change

! bis behaviuvr.

L

empioymear ov being anyrhing other than a counter-productive

F: The Defendant has an asntisocial-sociopathic persovnaiily

! H: The Defendant {s a violenc, Intimidating and dangerous

SECOND DISTRICT COURT
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H K: The Defendant is 2n aggressive and wreckless indivi-

2 diral

3 L: The Defendant has little ability to toleragne ambiguity.

4 M: The Defendant is an aotisvcial and predacory individoal

5] who has % the pa<i a»d ©ill in *pe future seek vul others

G and atfcemplt to dominate them through means of violence.

7 N: The Defendant has liccle empachy for ochers.

8 O: The Defendant has liccle ability co feel guilt.

E P The Defendant bas a need to demonsirate power and

10 control over other individuals.

t Q: The Defendant caznnot anticipate the consequences

a2 . . . . - . '

v of his behavior, e-.pecially in cCerms of other individuals

. 13 leelings.

L4 R: The Defendant has no close ov meaningful relaticnships,

2 plural, and bhas a low self esfeem. The Defendant's past

16 . . . . .

¥ pattern of living clearly indicates thdc he will continue

17 |
a Life of violent ecriminal activity. ‘

18 |

Statutory Aggravating circumstances found uader Idabo

19 Code 19-2515 (f), ldaho Code. This Court finds beyond ‘

20 ' o
any reasvnable doubt that the following Statutory aggravating|

21 . . . |
circimstcances exisc.

7

22 A At the time the defendant murdered Del Dean Herndoun,

|

23 .
he alsuv murdered Berta Louvise Herndon.

24 : .

I The murders af the Herndons were especilally heilnous
23

gttrocious, crusl, and manifesrted excepbivnest d-pravicy. /

. :
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The defendant approached his viccims art a remole cab
in Idaho County near McCall, ldaho. He pulled a gun

on them, he forted Mr. Herndon o droup his pants aod

crauwl intu Lhe cabin. He bound their arms and Lezs
and proceeded Lo smash in the back of thelr skully w
[ a2 hammer. The manner 1n which this unprovvoked and ¢
lated killing was sccomplished exhibits a depravity

! exceeds all comprehension, explanaction and humaa dec

C: By the wmurder and the circumscaances surroundin

it's cummission, defendant exhibited vttecr disregacd

ia

1th

alca-

which

ency.

c

| for humao life. The defendant approached the Herndons

|

| . .

i at gun point and tied them up for the purpuse of sce
|

pused no threat Co the Defendanct's safery or co his

from the scene of the robbery. The killing was not

murders were cold-bluvovded and pictiless. The killing
wirs commitced for the sake of killing.

0: The mucrders dre defined 2s muceder of the {irsc

degree by ldaho Cude Sectivn 18-4003 (sub 2) and 18-

(b}, The murders were accomplished wilh the specafi

incent to cause the death vf Mr. and Mrs. Herndon.
€. The Defendant by pcior conducC ond by conduct

tlie commissson vitbhe mucders 1n (his vase, has extib

| 3 propensity fu commic murder which will conscituce

L

aling

from them. The cictcumsCdances demonsirale that the Herndonos

escape

accomp-

lished out of rage, revenge or for pecsounal gain. The

40013

C

il!

ited

J
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continuing threat [0 So0cieCy. |
The reason why rthe penalty was imposed.
A: fThis Court finds beyond a reasonable doubt chat
the above listed mitigating circumstances do not ouc-

weigh the greavicty of the statutory aggravating circumscancer

listed above as would make the 1mposition of the death
penalcty unjusc.

2: This Court finds beyond a reasonable doubrt that
the mitigating circumsrances which were presented do
not ovat-welght any one che srcatulory dggravating circum-
stances lListed above as would make the imposictica of
the death penalty unjusc.

C: The jury in this case found che Defendant guilty
of two counts of murder of che firsc degree.

The evidence clearly demonstrates and this Court finds
beyond a reasovnable doubrt that the Defendant willfully,
deliberately, ivtenctionally and with pre-medication murdered
Mr. and Mrs. Herndon, and furthermore, Chatl such murders
were committed during the perpetrvation of a robbery
Prior to and subsequent to the killing vf the Heradons,
the Defendant bragged to his assvueiales abnur Killiag
other peocple. He joked and bragged abouct the killings
with his associntes. The Defendant paraded aond posed
for nhis friends who rtook Polaroids of the Defendant with

a gun stolen from the victim. The Defendant nid ovut
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IDARO COUNTY

375

App. 218

070T2 6¢




(J]]

ar-

10

11

A

13

14

24
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at his sister's home in Montana where he bragged to her

abouvt killing a number of individuals. Some of cthe objectives

of sentencing are, A: The proceclion Of s50ciely. ¥
Decerence, general and special for individual. C: Re-
habilitation. And D: Punishment or reltribution for

wrong doing.

The members of our society need (0 be protected trom

the Defendant. He is an vuncontrollable and vile individual.
He receives pleasure from killing people. He enjoys
infliccing pain uvpon the nelpless. Re schieves a sick

satisfaction from rieing people uvp and rLorturing them.

Be has no conscience whatsoever. The cireumsiances Sur-

rounding the offenses in quesciun as well as the Defendaonc's

past conducc demonstrates proclivity of the Decfendanc

to commit morder. Subsequenl Co bis arrest for the murders

of the Herndons, the Defendant admitted shooting another

individval on March 30, 1985, over o cocaine transacftlon.

The Defendanc states the shovting was an accident. The

NDefendant will continue LO engage in criminal activicy,

be inside o0r vucside of the walls of a prison.
Concerning the issue of deterrence, 1( 1s important

to nute that the murders of rthe Herndons wet# DOC 2§

a result of sudden impulse, psssion or psychotic behavivr.

The murdetrs wece planned and calculaced. The vitens-

1s chus cthe type of offense that may be deterred
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N

if proper punishment is imposed. The punishment imposed
hereunder wil!l serve as a general decerrent o murder,
Furthermore, the sentence impused berein 15 the only
sentence avallable that will deter the Defendant rfrom
killing other individuals.

The Defendant is not capable of beiag vehabilitated.
Im Michigan the Defendant was convicted ¢f rape and placed
upon parole in September ot 1984. Accemprts have been
made Co rehabilitate the Defendant and such efforts have
falled. The nature of the Defendantc’s personality 1s
such that no amount of therapy will ever lessen the menace
which the Defendant poses to Sociecry.

Concerning the issue of retrlbution, the sentence imposed
herein is the least =sentence [hat would nor unduly deprecate

the seriousness of the crimes ia question. Society's

respecl and concern for life as well as this Courr s
obligation to express Society's condemnation of the murdecs
in‘question dicrates, and chis Court does order rChat

the Defendant be sentenced to suffer the punishment of
death for the muvders of Mc. und Mrs. Herndon. The deathn
penalty should be imposed for the otfenses of which Che
Defendant was convicied. Daced chis 23rd day of May,

1986.

Do you undersctand the sentence I impoused, Mr.

Boomer ”?

SECOND DISTRICT COURT
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1 MR. BOOMER: Yes, Your Honour.

(V]

THE COURT: Mr. Chenowerth?

3 MR. CHENOQWETH: Yes.

4 THE COURT; Wlould you please cause a judgemeat
b to be prepared in this matter, proposed judgement?

6 MR. CHENOWETH: Yes.

i THE COURT: Do you understand and is it clear

8 the sentences that T have imposed herein?

<

MR. CHENOWETH: Crystal clear.

1) THE COURT: We have thus two death sentences,

! we have a fixed life term of incarceracion for the cobbery

12 charge and we have a fourteen fixed year term for thefr.

13 MR. CHENOWETH: Your Honor, was the deach penalty
. 14 on the two cases under the pre-meditation section or

15

the felony section?

16 THE COURT: Okay, with reference to Mr. Herndon,
17 the death sentence was imposnd for ‘the pre-meditaced

18 killing of Mr. Herndon. He was also sentenced for felony
19 murder, the death sentence i1s exactly the same. The

2 punishments are the same and noct overlapping a4nd they

21 don't aggragate each ocher. And the same would apply

2 to Mrs. Herndon. So, he has two death sentences and

B a fixed fourcteen years, a life fixed sentence.

% Is there anything further from the State?

25

MR. BOOMER: No, Your Honor.

SECOND DISTRICT COURT
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THE COURT:

From the Defense?

MR. CHENOWETH: No,

THE COURT:

We'll be

Your Honor.

in recess.

(Thereupon the day's proceedings concluded and the Court

stood in recess.)
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AFFIDAVIT OF JAMES M. RICE

STATE OF CALIFORNIA )
Ss

County of Solano )

James M. Rice, a person over eighteen years of age and competent to testify, being duly

sWorn, depose and say as follows:

& 1) My name is James M. Rice. I am currently an inmate at the California State

Prison, Solano.

ﬂ? 2.) I'was charged with the first degree murders of Del and Berta Herndon in Idaho

County, State of Idaho in 1985 along with co-defendants, William Odom and Gerald Pizzuto.

Q%.) I pled guilty to two counts of second degree murder in Idaho County Case No.
22089 on the 23d day of January, 1989. Judge George Reinhardt accepted my plea and sentenced
me to twenty years concurrent. I also testified against Gerald R. Pizzuto in his first degree

murder- case, Idaho County Case No. 22075. Judge Reinhardt sentenced Mr. Pizzuto to death.

Q?\4.) | My attorneys, William Dee and Wayne MacGregor, tgld me that they worked it
out with the prosecutor that if I pled guilty, I would get a sentence of twenty years concurrent on
each count. They told me I would serve fourteen years, eight months and sixteen days on the
twenty year sentence. I remember this cléaﬂy. As part of the deal, I had to testify against Gerald

Pizzuto.

App. 223



v

6\\ 5)  T'was also told by my attorneys that if I did not agree to the deal I could receive a

death sentence.

&\_\6.) I vaguély remember signing something regarding my plea and agreement to testify
against Pizzuto, but I don’t think it was a formal agreement where the prosecutor agreed to the
sentence. Rather, my attorneyé assured me that an agreemen‘ﬁ had been worked out and I reliedbon
their representations. They often talked about their closé relationships with the prosecuting

attorney and judge and they assured me that I could rely on their representations.

6\\\7 J) | T underwent a lot of questionigg at my plea about whether I had been promised
anything in return for a guilty plea, or had been told I would receive a certain sentence. I
answeréd "No," because that’s what my attorneys told me to say. I was asked whether I
understood I could get a life sentence. Isaid "Yes," but I knew I was not going to get a life
sentence and that I would get the twenty year sentence. 1 answered all of these questions the Way

my attorneys told me to answer them.

@\8.) I was asked at Mr. Pizzuto’s trial whether I understood that I could get a fixed life
sentence to which I said yes even though I knew I was going to get the promised twenty years.
At Mr. Pizzuto’s trial, I answered all of these questions by both the prosecuting attorney and

defense attorney in the way my attorneys told me to.

,;\)'&\9.) When I went to my sentencing hearing, I was a little Bit nervous that the
prosecutor and judge might not follow through with the deal. I made some small talk with the
prosecutor before the hearing where I told him I was nervous. He told me to relax and not to
worry about anything. Then I knew everything would go as planned and I stopped worrying.

2
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&10.) I was sentenced to twenty years on each count, to be served concurrently and
actually served a little less than fourteen years, eight months and sixteen days. I would not have
pled guilty or testified against Mr. Pizzuto if T did not believe a sentencing agreement had been

reached with the State and judge.

R 11.) I had only known Gerald Pizzuto for a very brief time when the crimes occurred. I
met him the day we left Orland. He didn’t seem to have any money or possessions, and just
needed a ride back up north where he was from. I don’t know why the other codefendant, Bill

Odom, agreed to bring him along.

@ 12.)  During the entire time I was with Jerry Pizzuto, he was extremely quiet,
withdrawn and reclusive. He seemed to have trouble socializing. When he did speak, it was
usually a mumble under his breath. I did not think he was normal. There seemed to be something

wrong with him.

&]3.) Bill Odom was the one of us who started all the talk about claim-jumping, robbing
and murdering people. He tried to get me to go along with this idea, and when I wouldn’t, he

talked to Gerald about it.

&14.) The sheriff’s department, court, and jail were all in the same building in Idaho
County. I saw and heard a lot from the jail. Based upon my observations it appeared to me that
Sheriff Randy Baldwin was involved in a close personal relationship with Annette Jones, the pre-

sentence investigator who interviewed me and submitted her report to the court for my

sentenci

£)QL\ L W\

15.) \jI as contacted once in the past by an investigator for the Capital Habeas Unit
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of the Federal Defénders of the Eastern District of Washington and Idaho while I was serving my
prison sentence on thé Second Degree murder conviction out of Idaho. I did not tell the
investigator about my deal because I did not want to jeopardize my parole. After I was released
from prison, 1 did not seek to tell anyone about the deal because I might need the Idaho
authorities to vouch for me one day. In fact, I was charged in a criminal case in California and
my attorney did ask the prosecutor, Henry Boomer, to help with my case. Now, I am in prison
for life because I was a three strikes defendant, and I have nothing to lose by coming forward

with the truth. T also don’t think Gerald Pizzuto should die because he was put up to the crime

by Bill Odom.

FURTHER YOUR AFFIANT SAYETH NOT.

DATED this &) _September, 2005.

xx\jg.\:\& J\(Q\\& e

s M. Rice
SUBSCRIBED AND SWORN before me this 6237 day of September, 2005.

l - v A. MOTSCHENBACHER [ /%ﬂ%
GUTRD  COMM. #1467574

) o conm Notary Pubhc in and for the State of California residing at

! W=7/ My Comm. Exp. Feb 3, 2008 ¢ (//46}4 IR CA therein.

ok G o il e o oo )

Hs3a

My commission expires: (<ggoary 7, ZLool
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AFFIDAVIT OF JULIE KASCHMITTER

STATE OF IDAHO )

County of Idaho _ )

L, Julie Kaschmitter, a person over eighteen years of age and competent to testify, being
duly sworn upon oath, deposes and states as follows:

1. Tam employed by the law office of MacGregor and MacGregor, formerly Dee and
MacGregor. I have been employed with them since the late 1970s.

.2. I can confirm that the documents attached are records from our former files. The first
document is a handwritten note by William Dee dated January 16, 1986 at 6:00 a.m., and I
recognize the_-, writing as William Dee’s. The second document is a four page billing statement to
the County of Idaho for services performed in January 1986 in the case of James Michael Rice in
the amount of $1,360.32. I recognize that to be one of our billing statements.

I declare under penalty of perjury that the foregoing is true and correct. Executed at
Grangeville, Idaho on October g\, 2005

FURTHER YOUR AFFIANT SAYETH NOT.

C i /\4@”&“»@\ ,

ﬁ;ASCHMITTER
SUBSCRIBED AND SWORN before me tth_ ay of October, 2005

o he Stateoh 'Lc aho

residing at nAztog, !'l;'& herei
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.ALL CLAIMS MUST BE FILED FIVE DAYS BEFORE
THE SECOND MONDAY IN EACH MONTH.

COUNTY OF IDAHO - STATE OF IDAHO

Claim No
WITIIAM J. DEE
DEE & MacGREEOR! Claimant)
. P.0O. BOX 463 )
Address
GRENGEB VR ant s be mae @Y

Amount $ l z 360. 32
Services rendered for James Michael Rice

For.

0.K.

Disallowed § ____Additional §

Reason

Allowed on . Fung

inthe sumof § this,

day of 19

Chairman of the Board.

VERIFICATION

The undersigned; belng duly sWworm, says
sé%},iyogrmo" 5. that this account s correct, é:stly due
( and that no part thereof has been pald.

" (Sign Here)

Fited

Clerk

8y. Depuly
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SERVICES PERFORMED FOR JBAMES MICHAEL RICE .

I DAHO COUNTY CASE No. 22089

DATE:®

1/2/86

1/2/86

1/3/86

1/6/86

/86

P .

1/8/86
1/8/86
1/9/86

1/9/86

1/13/86

> "3/86

WORK PEKFORMED:

- .
Began preliminary negotiations with
the prosecuting attorney on possible
plea bargaining agreement

Telephone call to Hank Boomer,
dictated Affidavit and Motion

Received and reviewed letter from
Idaho Supreme Court with attached
copies '

Telephone call with Doctor White,
psychiatrist, on his coming report

on the defendant; discuss said report
with Doctor White over the telephone

Telephone call from Court Clerk, took
pleadings and order up to court and
had conference with Hank Boomer

Received letter from Judge Reinhardt
with Dr. White's report; examined
and reviewed Dr. White's report

Received telphone call from Hank
Boomer and discussed certain aspects
of the Rice case,

Made telephone call to Hank Boomer,
returning to Hank certain information
requested the day before.

Telephone call from Judge Reinhardt
in reference to the Rice Case.

Serious consultations and
negotiations for plea-bargaining
conference with the prosecutor, with
both attorneys being present for one
hour, total time 2 hours

Telephone call from Court clerk

TIME:
" 3/4 hour
1/2 hour

1/4 hour

1/2 hour
1 hbur

1/4 hour

1/4 hour
1/4 -hour

1/4 hour

2 hours

CHARGE:
$ 30.00
. $ 20,00
S 10.00
s 20.00.
s 40.00
$ 10.00
s 10.00
S 10.00
s 10.00
$ 80.00

App. 230
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1/14/86

1/14/86

1/15/86

1/15/86

1/16/86

1/17/86

(
1/17/86

1/21/86

1/721/86
r1/21/86

1/22/86

1/23/86

requesting certain materials

Consultation with the defendant at
NezPerce on proposed plea bargains;
two attorneys necessary, time elapsed
1 and 1/2 hours, mileage covered &4
miles, total time 3 hours

Mileage to NezPerce, 64 miles at
21 per mile

Trip to NezPerce, for conference
with Jim Rice on plea bargain

arrangements, total time 3 1/4 hours

Mileage to NezPerce, 64 miles at
21 per mile

Conference at Crossroads with Judge
Reinhardt, prosecutor on plea
agreement, two attorneys necessary,
negotiations continued for 1 1/2
hours, total hours

Te lephone call from Attorney
Generalfs Office, call returned to
the Attorney General's Office

Telephone call from Jim Rice, the
de fendant, dictated letter and sent
the same

Trip to NezPerce for conference vith
James Rice on plea bargaining, two
attorneys 1-1/2 hours total

Mileage to NezPerce, 64 miles at
21 per mile

Telephone call from Hank Boomer, alsoc
one to Lewis County Sheriff's Office

Received Notice, Affidavit and Order
from Attorney General's office in
re ference to appezal :

Met at 9:00 a.m., with preliminary
negotiations wilth associate attorney,
two attorneys then going to court;
met with the prosecuting attorney,

. district judge on plea bargaining:

then met with the defendant-client,

1/4 hour

3 hours

3 1/3 hrs

3 hours
1/2 hour
1/2 hour

3 hours

1/4'hour

1/4 hour

$

wn

§

U

R

u

W

10.00

120,00

13.44

130.00

13.44 .

120,00
20.00
20.00

120.00
13.44

10.00

10.00

App. 231



on said plea bargaining; then pleas

entered at beginning about 12:15 and

concluding at 3:30 p.m; that a total

of 6 and 1/2 hours was used for each

attorney for a total of 13 hours 13 hours S 520.00

TOTAL BILLING TO 1/23/86ccscccccsoasnonescccssansaneseSl,360.32

App. 232



- ~ HENRY R. BOOMER :
Idaho County Prosecuting Attorney
Idaho County Courthouse

CFILED

AX 00 O'CCOCE.‘,_-P__'_ X,
FEB3 : 1985
5 oves
B N JOVCE ¢ pany
N \\ Clart of iDislricf Court
N\

R, (T X e
DISTRI Siand

Grangeville, Idaho 83530
(208) 983-0166

) By

IN THE DISTRIC‘I‘ COURT CF THE SECOND JUDICTIAT,

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHQ

STATE OF IDAHO,
Case No. 22075

THIRD SUPPLEMENTARY
DISCOVERY COMPLIANCE

Plaintiff,
vs.

GERALD ROSS PIZZUTO,

Defo_ndant.
TO: Nick Ch=noweth, Attoiney for Defendant Gefald Ross
Pizzuto;
( : _ In campliance with the discovery request filed in +he above
entitled case the State hereby sutmits the following copy of James
Michael Rice's transcript of entry of pleas of gﬁilty and sworn
statement, givan_ on Jahuary 23, 1986, with a copy to counsei.

DATED this gg ' day of February, 1986

7
-

s

77X

Ry BOMER S So =7
Proseé:ﬁ%?_}{\_tiqﬁezm.
/

THIRD SUPPLEMENTARY App. 233

DTYYRFERY A Wmr rase— -



MATLING CERTIFICATE

I the undersigned, do hereby certify that a copy of the foregoing Third
Supplementary Discovery Compliance was mailed by me by regular first
class mail deposited in the U. 8. Post Office at Grangeville, Idaho,
this 13th day of February, 1986, to: :

Nick Chencweth
Attorney at lLaw

P. O. Box 1422
Orofino, Idaho 83544

T - _ :
'C/\\J-«»x(., :\s.,\\\%
CHERYL ZEHNER | | .
Secretary for Idaho County Prosecuting Attorney's Office

TSTRD SUPPLEMENTARY 376 App. 234
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,
Plaintiff,

DISTRICT COURT
CASE NO. 22089

JAMES MICHAEL RICE,

)

)

)

)

)

)

Vs , )
’ )

)

)

)

)

Defendant. )

_ BEFORE
HONORABLE GEORGE R. REINHARDT, ITII.
DISTRICT JUDGE

TRANSCRIPT OF DEFENDANT'S ENTRY OF PLEAS OF GUILTY AND
SWORN STATEMENT

23RD DAY OF JANUARY, 1986

SECOND DISTRICT COURT

IDAHO COUNTY

277 V ' App. 235




TN

W

10

11

14
15
16

17

B

BpOR BB

‘Mr, Henry Boomer, Prosecuting Attorney'in and for the County

" of Idaho, Idaho County Courthouse, Grangeville, Idaho 83530.

~and Mr. Wayne C. MacGregor, Dee and MacGregor, Post Office

- Drawer 463, Grangeville, Idaho 83530.

"IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO, )
)
Plaintiff, )
)
)
) DISTRICT COURT
VS ) CASE NO. 22088
2)
)
)
JAMES MICHEAL RICE, )
)
Defendant. )

BE IT REMEMBERED That the above-entitled cause of
action came on for hearing commencing at 1:00 p.m., on
Thufsday, the 23rd of January, 1986, before the Honorable
George R, Reinhardt, III, District Judge, in the District
Courtroom.of the Idahc County Céurthouse, City of . .:
Grangeville, County of Idﬁho, State of Idaho.

The State appeared through its representative,

The defendant, James Michael Rice, appeared in

person and through his representatives, Mr. William J. Dee

SECOND DISTRICT COURT

IDARO TOUNTY

App. 236
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THE COURT: For the record, this is 22089, State of
1daho versus Jim Rice. The record would reflect that Mf} Rice
is present in Court with counsel, ﬁr. Dee and Mr. MacGregor
of the firm of Deeiand MacGregor of Grangeville;

| The record'wouldﬂalso reflect that Mr. Boomer, the
Prosecuting Attorney of Idaho County is present in Court at
this time. The record would reflect that now is the time and
place set for variops pre-trial hearings.

It's my understanding thét certain negotiations
have been.enﬁered into between the State and the defense in
this action and as a result of said negotiations, the State

is willing, at +his time, to Amend the Tnformation that has

been filed in this case and based upon those amendments,
it’s'the.intention of the defendant to enter pleas of guilty
to a numbér of offenses.

Is that your understanding, Mr. Boomer?

MR. BOOMER: It is, Your Honor,

THE COURT: And Mr. Dee?

MR; DEE: .Yes, Your Honor.

THE COURT: Perhaps for the.reccrd, Mr. éoomer,
you could advise the Court as to what hegotiations have
transpired and what you understand the arrangements to be.

MR. BOOMER: Your Honor, we've had numerous

discussions and of course this matter has been fully

investigated at this point. As the Court may be aware from

SECOND DISTRICT COURT
IDAHO COUNTY

App. 237
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a review of the preliminary hearing transcript, Mr. Rice did

phone the police shortly after this incident toock place. 1In

light of that consideration and in light of our investigation

and discussion with Mr. Rice and his attorney's and his
cooperation in this matter, I am moving to amend the |
Information as follows.

Oﬁ page one of the Information near the middle of
the page Qhere it charges the crimes of, and lists all the
crimes, I would like to strike the word ffifst," and insert
the word "second," so that it reads "second degree murder,
two counts."

I would then like to delete the first degree felony
murder, robbery, grand theft and conspiracy all felony's
language.

MR. MACGREGOR: Pre-meditation?

MR. BOOMER: Then, Your Honor, on Count One, the
third line of Coﬁnt One near the bottom of paée one where
it has the words "and with pre-meditation,", I would mdve to
strike those three words.

| And then add the words after the words "Del Dean
Herndon by," I would like to add the words "aiding and
abetting,” in the beating upon the head of Del. Herndon, and
so forth. | ﬁ |

And after the word "actions," strike the word "he,”

and insert the word "Del Dean Herndon."

SECOND DISTRICT COURT

IDAHOC COUNTY

4

KRN App. 238
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With reference to the Idaho Code Section, it should
be "Idaho Code Sections,” with a pluralV18-4001, 18—4603 G, |
and 1B-204, and for the benefit of the Court and so we don't
have a misunderstanding, I would propose to read Count One
in its entirety as amended just to make sure if that pleases
the Court. |

THE COURT: Yes.

MR. BOOMER: Count One: that the defendant, Jim
Rice, on or about the twenty-fifth day of July, 1385, in the
County of Idého, State of Idaho, did willfully, deliberately

and with malice aforethought, killed and murdered Del Dean

‘Herndon by aiding and abetting in the beating on the head of

Del Dean Herndon with a hammer and shooting him in the head
with a twenty—-two caliber rifle, from which actions Del Dean
Herndon died in violation of Idaho Code Sections 18-4001,

18-4003 G and 18-204.

Count Two would be a very similar amendment and

should read as follows: That the defendant, Jim Rice, on or

about the twenty-fifth day.of July, 1985, in the County of
Idaho; State of Idaho, did willfully, deliberately ahd then
strike the words "and with pre-meditation” -- dia willfully,
deliberately and with malice aforethought kill and mgrder
Alberta Louise Herndon by aiding and abetting in the beating

upon the head of Alberta Louise Herndon with a hammer, . from

which actions Alberta Louise Herndon died, in violation of

SECOND DISTRICT COURT

IDAHOC COUNTY

381

App. 239
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more testify truthfuily in the trials of any co~-defendants

~amended Information?

Idaho que Sections 18-4001, 18-4003 G and 18-204.
. THE COURT; You would then further amend the

cOmpiaint?

MR. BOOMER: Yes, I would have further amended
Complaint by dismissing Counts Three, Four, Five, Six and
Seven.

THE COURT: And what do you understand the defense
will do in the event that you éo move to amend the Complaints?

MR. BOOMER: It's my understanding that the

defendant will change his plea to guilty, and would further:

that may be tried here after.

THE COURT: When you say plead guilty, you mean
plead guilty to what?

'MR. BOOMER: Plead guilty to the charges as amenced|
I'm sorry. |

THE COURT: That would be Counts One and Two of the

MR. BOOMER: Yes, of second degree murder, yes.
THE COURT: What's your understanding of the

arrangement, Mr. Dee?

MR. DEE: May it please the Court, that's the

understanding of the defense counsel and we believe of the

g

defendant, Your Honor.

THE COURT: Do you understand, Mr. Rice, what has

SECOND DISTRICT COURT

IDARC COUNTY

19 'App. 240
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transpired here this morning?

MR.

THE

RICE: Yes, sir.

COURT: And what do you understand the

arrangement to be in this case?

MR.
second degree
~ THE

MR.

ocoath and tell

THE
consideration

two counts of

RICS: That I plead guilty to £wo counté of
murder so that I don't die.

COURT: And do you understand then that ==
RICE: And that I'll testify under truthful

the whole story what happenéd,
COURT: And do you understand that in

for that, the State will dismiss the count --

first degree murder, as well as all the other

counts that are in the Information?

MR.

THE

RICE: Yes, sir.

COURT: All right, thank you, be seated.

Well, Mr. Boomer, would you then formally move to

' amend the Information as indicated by you?

MR.
THE
MR.
THE

grdnted._

BOOMER: Yes, Your Hohor, I do so move.

COURT: Any objections to the Motion To Amend?
DEE: No objection from the defense.

COURT: Well, that Motion To Amend will be

Now, what I'm going to do, Mr. Rice, is in essence

arralgn you on

this new amended Information because we're

dealing with different statutes and different punishments,

SECOND DISTRICT COURT

IDAMO COUNTY.

383

App. 241

]
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and I want you to be aware of the meaning of the amencdment.

First of all, you have the right tovremain silent,

everything you say can and will be used against you.  You have

the right to have a lawyer with vou now and at each and every
stage of the case against you. If yoﬁ want a lawyer but
cannot afford to hire one, one will be appointed to represent
yod, as haé already been done in this.case. In the event
that you enter a plea of not guilty to the matters set forth
in the Tnformat101, you would then be entitled to a trlal by
ury on the Information, on the charges set forth in the
Information. At your trial, you are as now, presﬁmed to_be
innocent until proven guilty beyond any reasonable doubt. At
your trial, you have the right to confront and cfoss—
examinatién_witneéses against you. You havé the right to
present evidence on your own behalf. You have the right to
present- testimony in ydur own favor. 1In the event that you
do ha&e-witnesses who you wish to appear and testify for you,
I would order that they come to your trial by issuing
subpoenas to compel their attendance and that would be done
at no éosﬁ to yéu. At yéur trial, if you want to you can
testify on your own behalf, wﬁich means you can tell your
side of the.storyi If you don't want to testify, however,

you don't have to and you may if you choose, sit and remain

silent for the whole trial. In the event that you choose to

not testify at your trial and remain silent, no one will

Pl
. iy s A s o e g+ TS

SECOND DISTRICT COURT

_IDAKO COUNTY o 8

384

App. 242
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infer or presume that you are gﬁilty because of the fact that
you sat silent. If you are convicted yoﬁ have the right +to
appeal your conviction.

Now, if you plead guilty to. the chargés set forth
in the Information, then you're going to giﬁe up a number of
very valuable and important rights. You givé up your right
to rémain silent, you.give up your right to a trial by jury.
The right to a trial by jury is a very valuable and important
right. In esseﬁce, it's thg right to havé twelve individuals

selected at random from the community who will sit as fact-

- finders in the case. Ali twelve of them must be convinced

of your guilt beyond any reasonable doubt before you can be

convicted or found guilty. If you do decide to plead guilty,
you give up your right to confront and cross—examine'witnesses
against you. You give up your right to presépt evidence on
your own.behélf. Do you understand'that you're giving up a
number of very valuable and important rights if you do
decide to plead guilty? -

MR. RICE: Yes, I do.

THE COURT: Idaho Code 1B~4001 provides as follows:
Murder defined:. Murder is the unlawful killing of a human
being with malice aforethought, or the intentional application
of torture to a human béing which results in the death of a
human being.

Torture is the intentional infliction of

extreme and prolonged pain with the intent to cause suffering.

SECOND DISTRICT COURT
IDAHO COUNTY

389

App. 243
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it shall also be tortﬁre to inflict on a human being extreme‘
and proionged acts of brutality, irrespective of proof of
intent to cause éuffe:ing. The death of a human being caused

by such torture is murder irrespective of proof of specific

intent to kill. Torture causing death shall be deemed +the

equivalent of intent to kill.

Idaho Code 18-1402 provides as follows: Expressed
and implied malice; such malice may be expressed or implied.

It_is expressed when there is manifested a deliberate

intention unlawfully to take away the life of a fellow
creature. It is implied when no considerabie provocation
appears or when the ciréumstandes attending the killing show
an abandon and a malignant heart.

Idaho Code 18-4003 provides as follows: All murder
which is perpeftra*ed by means of poison or lying in wait or
torture when torture is inflicted-with the intent to causé
suffering to execute vengeance, to extort something from the
victim to satisfy some sadistic inclination or which is
pérpetrated by any.kind of willfpl, deliberafe and pre—
meditated killing is murder of the first degree. Any murder
of any peace office, executive officer, officéf of the Court,

fireman, judicial officer or prosecuting attorney who was

acting in the lawful discharge of an official duty and was
known = or should have been known by the perpetrator of the

murder to be an officer so actiﬁg shall be murder of the first

SECOND DISTRICT COURT
IDARO COUNTY

10

386

App. 244
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‘punished by death or by imprisonment for life. Every person

degreel C : Any murder commi;ted'by a persbn under a .sentencqd -
fbr murdef of the first or second degree, including such
persons on pafole or orobation from such offenses shall be
murder.of the first degree. D: Any muiaer.committed'in the
perpetration_oﬁ or attempt tO perpetrate arson, rape, robbery,
burglary, kidnapping or mayhem is murder of the first degree.
E: Any murder committed by a person incarcerated in a& penal
institution upon a person employed by the penal institution,
another inmate of the penal institution or a visitor to the
ﬁenal instifution shall be murder of the first degrge.
F: Any murder committed by a person while escaping or
attempting to eséape from a penal institution'is murder @f
the first degree. And G, which is the section the prosecutor
has charged you with, it says: All other kiﬁds of murder are
Qf the second degree.

Idaho Code 18-4004 definés the punishment for
mufder. Subjeét tb provisions‘of 19-2515 of the Idaho Code,

every person guilty of murder in the firét degree shall be

guilty of murder of the second degree is punishable by
imprisonment for not less than ten years and the imprisonment

may extend to life.
Now, Mr. Rice, the last section I want to read to
to you is Idaho Code Section 18-204, which section defines

principles, and you're being charged as a principle in the

‘J .

SECOND DISTRICT COURT

IDAHGC COUNTY

11

App. 245
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amended Information.

The principle section

is defined as

follows: All persons concerned in the commission of a crime,

whether it be felony or misdemeanor and whether they dlrectly

commit the act constituting the offense or aid and abet in

its commission, or not being present have advised and

encouraged its commission,

all persons counseling or advising

or'encouraging children under the age of fourteen years,

lunatics or idiots to commit any crime, or who by fraud,

contrivance or force occasions

for the purpose of causing him

the drunkenness»of another

to commit any crime, or who

by threats, menaces command or coercion, compel another to

commit any crime or principles in any crime

so committed.

Now, Mr. Rice, do you understand what murder is?

MF.. RICE:

THE COURT:
murder is?

MR. RICE:

THE COURT:

MR. RICE:

THE COURT:

Yes, sir; I do.

And do you understand

Yes, sir.-

And do you understand

Yes, sir.

And do you understand

punishment that may'be imposed in the event

convicted of murder in the second degree or

guilty to murder in the second degree?

MR. RICE:

Yes, sir.

what second degres

what a principle

the maximum
that you are

if you pleaded

SECOND DISTRICT COURT
: IDAHO COUNTY

12

388

App. 246
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‘THE COURT: Okay, why don't you tell me what vou
understand the punisﬁment for second'degree murder ig?

MR. RICE: Exceeding no less than ten years to life
imprisonment.: |

THE COURT: Right;_and that punishment could be
imposed, theoretically, fof both of the two offenses that I
haye-beén told you’re going to élead guilty to:; do you
understand that? | |

MR. RICE: Yes,'sir; I do.

THE‘COURT: In Idaho, let me advise you thét we have
a4 sentencing stétute which would permit me to impdse a figed
life sentence; db you know what a fixed life sentence is?

MR. RICE: No, sir, I don't. .

THE COURT: All right, have you'ever heard the
term "indeterminate?"

MR. kICE:' Yes, sir; I have.

THE COURT: And what do you understand that to be?

MR. RICE: There's such as inAyour mind hasn't
been made up as how long you'will sérve, I reckon.

THE COURT: 1If you are given an indeterminate 1life
sentence, according to the statutes, you would have to serve
a certain percentage of that ﬁerm.lIn other woras, if you
were given an indeterminate thirty year sentence, you would
have to serve a certain fraction of that séntence in jail and
you might Serve the entire sentence in jail depending on

L
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SECOND DISTRICT COURT
IDAHO COUNTY

13

389 . ‘. App. 247

PP SR H AL L) Rl 01 R4 N AME R R I Ml dbiavdnc Ay o ae

..,.,.
7.



[

10

11

13

14

16

17

8 B

N
ot

B ¥ B B

whether or not the Parole Board lets you out early. Ddlyou
undérstand,ﬁhat?
| MR. RICE: Yes, sir. |

THE COURT: So, it's indetérminate in that the
éxact amount of time would not be determined. Only the
minimum amount of time woula bevdetermined based upon the
peicentage that would apply. Do you understand that?

| MR. RICE: Yes, sir.

THE COURT: For instance, if you were sentenced to.
an indeterminate period of incarceration in the Idaho State
Penintentiary for thirty years, you may have_to.serve a
third of that, at least, and whether or not you épend thé
balance of the term would perhaps depend upon the Parcle
Board's analysis of your case with reference to whethef.or
not they felt you would be a good candidate for rarole. Do
you understand that?

| MR. RICE: Yes, sir.

THE COURT: But, certainly, an indéterminate
sentence does not mean adtomatically that you would be
released after serving a certain percentage. It simply means
that it's a possibility, however you may serve the entire
tefm.in.éhe penitentiary. Do you understand that?

MR. RICE: Yes, sir.

THE COURT: That's an indeterminate sentence. A

fixed sentence, on the cther hdnd, is a sentence that

Rk oide g 2L R L B P gy Py beisan A

SECOND DISTRICT COURT
IDANMO COUNTY
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regquires that you spend that entire amount of time in jail.
For instance, if I sentence you to a fixed term of twenty veard
you would have to spend twenty years in jail witﬁout any
possibility of parole. Do you understand that?

MR. RICE: Yes, sir, I do.

THE COURT: So,.we have to understand those two
tefms when we analyze or look at the possible-punishments‘you
may receive if you plead-guiltj to murder in the second degree;

Because the provision in the sentencing statute orovides that

you can be sentenced to life imprisonment, and because I have
the power to impose the fixed life sentence. That means,
when you read those two sections together, that I have tﬁe
aufhority to sehtence you to serve a period of incarceration
in the Idahb State Penitentiary until the day you die, with
no possibility of parole. Do you understand that?

MR. RICE: Yes, sir.

THE COURT: And do you:understand that if you plead
guilty to two counts of sec&nd degree murder that I cén
impose a fixed life sentence on the first charge, and a
fixed life sentence on the second term? |
| MR. RICE:V Yes, sir.

THE COURT: .And that simply means that when you
combine thqse together, that's the maximum punishment you can

receive if you plead guilty whould bé to spend the rest of

your natural life in the Idaho State Penitentiary. Or, to say

SECOND DISTRICT COURT
IDAHC COUNRTY

15

391 | " App. 249
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it a different way, I can sentence you to prison until such
ﬁime as you die. Do you understand that? - |

MR. RICE: Yes, éir.

THE"COURT: Now, do you feel you've had an adequ;te
opportunity to talk to your lawyers with reference to how yoﬁ
wish to proceed today?

MR. RICE:  Yes, sir; I have.

"THE COURT: And do you have any complaint whatsoeven
about the manner in which ﬁhe'lawyers have_represented.you?

MR. RICE: No, sir. |

THE COURT: Do you feel that they've paid attention
to you?

MR. RICE: Yes, sir.

THE COURT: Do yoﬁ feel they've looked out for your
best interest?

MR. RICE: Yés, sir.

THE COURT: Do you have-any complaints about them?

MR. RICE: No, sir.

THE COURT: Has anyone made you. any promiées? In
other words; has anyone told you that if you pleaa guilty
today, that you will or will not receive a certain éentence?

MR. RICE: No) sir.

. THE COURT:v‘Has anyone.told you that you will be
given any type of reward for pleading guilty today?

MR. RICE: No, sir.

SECOND DISTRICT COURT
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THE COURT: Has anyone told you that I would be
Aeasier on you if you pled guilty today?
| MR. RICE: No, sir.

THE COURT: Has anyone told you anything about what

I might do in this case?.
| MR. RICE: ©No, sir.

THE COURT: You understand that if I feel it would
be appropriate, that I can, in fact, sentence you to serve a
period of incarceration‘in the Idaho State Penitentiary until
the day you'die? |

MR. RICE: No, sir.

THE COURT: Okay, let me ask.you that questioﬁ
again. Do you understand -~

MR. RICE: ©Oh, yes, sir, I do. I'm sorry, I heard
you cough and then you broke off ~--

THE COURT: ALl right, let me ask you again. Do
you understand that if I feel it would be appropriate in |
your case, that I may sentence you. to serve -a period of
incarceration in the Idaho State Penitentiary unﬁil the day
you die? | |

MR. RICE: Yes, sir.

THE COURT: Has anyone told you that I would be
easier on you if you would pled guilty, as opposed to if you
were found guilty after going to trial?

MR. RICE: No, sir.

SECOND DISTRICT COURT
IDAHO COUNTY
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outlined it in writing, even, just what His Honor has gone

THE COURT: So, let me ask you finally: Has anyone
made you any promises, whatsoever, with reference to your
treatment as a result ofvyour pleading guilty to these two
counts of second degree murder?

MR. RICE: No, sir.

THE COURT: Have you had any drugs today?

MR. RICE: No, sir.

THE COURT: Any alcohol?

MR. RICE: No, sir.

THE COURT: Mr. Dee and Mr. MacGregor, do you feel
~- and it makes it difficult, so I;ll ask you Mr. Dee and if
you wanf to speakp Mr. MacGregor, you feel free to. Do you
feel that your client has a clear understand of what he is
doing toaay based upon your numerous diséussions with him
concerning this matter? ‘

MR. DEE: I believe so, Your Honor. We have

over as recently as an hour and a half ago.

MR. MACGREGOR: 1In that regard, Your Honor, there

is one guestion I have, because you asked Mr. Rice whether
he understood what the tefm "fixed term," meant. Now, we'vé
very carefully went over that with Mr: Rice not more - than
fijteen or twenty minutes ago and we thought he understood,
but we would like to have the Court again go into that

question because we explained to him the sentencing procedure

SECOND DISTRICT. COURT
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‘we explained the possible Punishments that may be involved.

~

We further explained what the term "indeterminate,” would

but I will go over it again.

mean, as well as fixed term. Since there possibly was some
confusion, I would like to have that straightened ocut.

THE COURT: All right, well, I though he understood,

With reference to -- let me give you an ekample:
an indeterminate life sentence means you would have to serve
a certain percentage of your life term and then yoﬁ would be
eligible for parole. But because no one knows how long you'rd
going to live, it's difficult to apply that percentage to
an unknown. So, what the Court has doné, is they have ;aid
that we will consider life term to be thirty yéars. Then}
they impose a percentage on that thirty year term. So, if
you are given an indeterminate life sentence, for example,
you would be required to spend one-third of.thirty years in
jail, after which time you would beébme eligible for parole;
do you understand that?

MR. RICE: Yes, sir.

THE COURT: Is-that ydur understanding, Mr. Dee?

MR. DEE: Yes, Your Honor.

THE COURT: And Mr. Boomer?

MR. BOOMER: Yes, sir.

THE COURT: I also have the authority to impose

instead of an indeterminate life term, a fixed life term,

SECOND DISTRICT COUWRT
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which would mean that you would stay in the penltentlary for
how long, Mr. Rlce°

MR. RICE: Until the day I die. |

‘THE COURT: Until the day you die, for the rest of
your natural life. So by pleading guilty today, you're

subjecting yourself to the possibility that you will go to

- thé penitentiary and stay there until the ‘day you die; do

you understand that?
MR. RICE: Yes, sir.
THE COURT: With no possibility for parole?
MR. RICE: Yes, sir.
THE COURT: Does that clarify that in your mind,
Mr. MécGregor? 4 ' .
MR. MACGREGOR: I beliéve that clarifies it. I
wanted to be sure he understood it.
| THE COURT: All right. Mr. Dee and Mr. MacGregor,
I assume you have discussed with Mr. Rice all 6f his options
with reference to his pleading not guilty and going to trial
and facing the possibility of conviction on the cbarges ﬁhat
he'is'confronting right now, is that correct?
| MR. DEE: That is correct, Your Honor.
THE COURT: And I further understand that you have

talked to him about his rights on appeal, and what effect

_pleading guilty would do to his present appeal that is pending

before the Court?

SECOND DISTRICT COURT
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-essence,vgiving_up his right to challenge the sufficiency of

MR. DEE: That is correct, Your Honor.

THE COURT: And to ﬁhat partiCular appeal concérns;
as I recall, whethér or not certain matters should be
excluded from the consideration of the jury, is that correct?

| MR. DEE: That is correct.

THE COURT: And by pleading guilty, he will, in

thé evidence, he will be giving up his right to challenge
various seizures and various cohfessions that may have been
taken by him, arguably, in violation of his constitutional
rights;_is that correct?

HR. DEE: That is correct, Your Honor.

THE COURT: Does he so understand that?

MR. DEE: He does understand.

THE COURT: Do‘you understand that, Mr. Rice?
MR. RICE: Yes, sir, I do.

THE COURT: In other words, to make it a Ilittle
more simpler, your atidrney's have alleged tﬁat statements
that you.méde to the police were taken from you in violation
of your constitutional'rights; do you understand ﬁhat?

MR. RICE: Yes, sir.

THE COURT: Ultimately, if a Court were to decide
that that fact was true, that is, that with your confession
or incriminating statements were taken in violéﬁion of vour

constitutional rights, then the State would be forced to

SECOND DISTRICT COURT
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charges you with, as a Principle, in the killing of Alberta

SECOND DISTRICT COURT’

exclude those_statements from the evidence'they_present to ’

the jury. Dpo you understand that?
MR. RICE: VYes, sir.
THE COURT: And do You understand that by pleading

guilty today, You are going to give Up your right to challengs

the alleged violation of Your constitutional rights with
reference to the taking of confessions, for example, and
statements and.any other type.of evidence that may have been
Seized in violation of your constitutional rights?

MR. RICE: Yes, sir.

THE COURT: I vwill ask you formally, then, at this
time with reference to Count One of the Information that
charges ¥You with, as avprinciple, in the crime of second
degree murder and the death of Del Dean Herndon in violation
of Idaho Code 18~1401, 18 -- €XCuse me -- 18-4001, 18-4003
Sub G, and 18-204; how do you plead, guilty or not guilty?

MR. RICE: Plead guilty, Your Honor.

THE COURT: 'With reference to County Two, which

Louise Herndon, murder in the second degree 'in vioclation of
Idaho Code 18-4001, 18-4003 sub G, and 18-204; how do you
plead, guilty or not guilty? |
' MR. RICE: I plead guilty, Your Honor.
THE COURT: Now, YOu may be seated. Let me ask

yYou; have you ever been charged with a crime before?

IDAHO CouNnTY
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MR.

THE

MR.

THE

MR.

burglary.

THE
cffenses?

MR.

. THE

counsel when you were convicted of those cffenses?

MR.
THE
MR.

THE

similar to this?

MR.

THE

THE
MR.
THE
MR.

THE

employment?

RICE: It was armed robbery and second degree

.RICE: In California.

RICE: I graduated from the eleventh grade.

RICE: Yes, sir; I have.
COURT: And what has that been?
RICE: Pardon me?

COURT: What has that been?

COURT: And you were convicted of those

RICE: Yes, sir.

COURT: And were you ever represented by

RICE: Yes, sir.
COURT: And did you go through ahcourt'hea;ing?
RICE: I didn't go through a jury trial, no.

COURT: Did you go through a hearing perhaps

RICE: Yes, sir; I did.
COURT: And were you sent to the penitentiary?
RICE: Yes, sir; I was,

COURT: And where was that?
COURT: And how much education do you have?

COURT: And have you ever held steady

SECOND DISTRICT COURT
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THE

MR.

THE

MR.

THE
of time?

MR.

MR.
roofing.
THE

this case has

fﬁll knowledge of the consequences that may follow, entered
a plea of guilty to murder in.the second degree, two counts.
Now, before I can accept your plea, I have to
ascertain whether or not there a factual basis for your
pleading guilty, and how do you gentlemen wish to proceed

with reference to that?

MR.

sworn in and testify?

MR.

would prefer to have the defendant under oath.

THE

this time?

RICE: Yes, sir.

RICE: Yes, sir.

COURT: Can you read?

RICE: Yes, sir.

COURT: Can you write?

COURT: How long have you worked at one period
RICE: Four years.

COURT: And what did you do?

RICE: Roofer, commercial and private industry

COURT: Well, I do find that the defendanﬁ in

knowingly, intelligently and voluntarily, with

DEE: Mr. Boomer, do you want to have him
BOOMER: I would prefer that, Your Honor, I

COURT: You wish to inquire of Mr. Rice at

SECONDO DISTRICT COURT
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MR. DEE: Yes, Your Honor.
THE COURT: Perhaps, if you can raise your fight
hand, you'll be sworn to testify. |

JAMES MICHAEL RICE,

Called as a witness on behalf of the State, after first being
duly sworn.upon his oath to tell the truth, the whole truth,
and nothing but the truth, testified as:follows, to-wit:

DIRECT EXAMINATION

BY MR. DEE:

o Would you state your}name, please, Mr. Rice?
a James Micﬁéei Rice. -

Q And where do you live?
.A. In Orland, California.

Q And what is your age?

A Twenty-seven.

Q What is your marital statué? I mean, are you

married?

A Yes, sir, I am.

Q And how many children do you have?

A We have three and one on the way.

Q Where is your wife, at the present time?

A She is in California, aﬁ ﬁome in Orland.

Q Now, to get into this situation as quickly as

we can, Mr. Rice, do you know of William Odom?

A YeSr Sir,'I dOo

SECOND DISTRICT CQURT
IDAHO COUNTY
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Q And where did you meet Mr. Odom?

A I have a treé service that I do on weekends
when I'm noﬁ roofing and I needed somebody td help me take
down two trees and I asked Bill Odom if he would want to
work for a day, and he' said yes, and this was last January
of '85. And I hired him for a day to Qork with me and that's
how I met him. I never let him work again, though. |

0 Well, now, where did Mr. Odom live at that
time? |

A Just around the bICCkvfromvwhere_I lived.

Q aAnd aftef that, what contact did you have with
Mr. Odom? .

A Not very much. He started doingisome drugs and
taking his wife's checks and my wife found out about it so
she told me to stay away from him. Occasionally, I would see
him walking around where I would just say hi to him or
something and we would talk for a little.bit, but that was
about it.

Q Did yoﬁ ultimately take a trip with Mr. Odom
up to the State of Idaho?

A Yes, sir; I did.

And when was this?
It was July sikteenth.

of what year?
1985.

»o0o oy 0O
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Q And what was the occasion of teklng this trlo>

A Bill odom was up here prior to g01ng back to’
California, he said he was up here working in the apples and
he was making ninety-nine dollars a day. When I saw him after
he came back to California, he had, I believe, a three
thousand nine hundred dpllar check that he wanted to know if
I could cash for him. I told him no, and he asked me if T
wanted to make some money, help him and his wife move up there
and he would pay me for drlv1ng the car up here. Plus, I
could work in the apples for a couple of weeks and make
ninety-nine dollars.a day and then I could go back home.

So, I called my -boss and I took two weeks off from

work and I volunteered to come up here and help him move.

Q How many vehicles did Mr. Odom have?

A After he got his check cashed, he bought a
1970 Ford pickup and I believe he bought a Oldsmobile -- or
Buick Skylark, rather.

Q So, that --

A He had two automobiles.

Q Now, approximately when did you leave on this
tfip? —

A We left July sixteenth.

Q And who all was in the party?

A It was William Odom, his wife, Lene, their two -

-children and Jerry Pizzuto.

SECOND DISTRICT COURT

IDAHO COUNTY . ’ 27

403

App. 261




o

10

11

14

15

R BB

8‘: .

I

Q Now, when did you meet Mr. Pizzuto?

A Just two days before we left.

Q And what was the occasion of méetiﬁg him?

A I went over to Bill odom’'s house asking what
all I should take, see if there was room, see jf I should

take more clothes than I Was going to, and he introduced me

Q Did he introduce him as Jérry Pizzuto?

A No, sir, he didn't.

0 What name did he ﬁse, if you recall?

A He introduced him to Me as Jerry, but later op
Jerry told me his last name was Gilbertson.

Q When you started out ffom California, where
did you go? '

A We went through Nevada ang then through
Oregon and then into here.

Q Now, when you say "here," you mean?

A Into Idaho. .

Q Where did you stop in Idaho?

A First stop.we Stopéed in Donnelly and we
rented a motel room for, I believe we stayed two nights there.

Q  And then What-did you do?

A Then we went over to Bill odom's aunt and

SECOND DISTRICT CQURT
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uncle's house. They 1live in between Donnelly and MccCall, apg

visited them. We never met his aunt ang uncle, Jerry or T

couple of nights.
Q What did you do after that?
" A After that, Bill had tried to find a house to

rent for his wife and him and he couldn't fing Oone, so0 he

go camping'fo: & couple of weeks, pan for some gold ang
rubies and blue sapphirés, I believe it was.

Q And did you do this>

A Yes.

0] Approximately when, if vou can recall? What

was the date?
A About the twenty-firse, 1 would say. Before

we went up to Ruby-Meadows, we went to a Sporting goods shop

Q What town was this jin-?

A This was in McCall. Bill Odom was going to
buy a rifle for hunting and he was purchasing a twenty-two
automatic rifie and a gentleman behind the counter asked him

if he had any I.D. William Odom didn't have any I.D., so

they lockeqd at ﬁe and he said I've got I.D., so we put the

Sun in my name and then we went on up to Ruby Meadows.

IDAKO CounTY
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Who paid for the gun?
Bill Odom.

And who kept the gun?

I o B B e

Bill Odom did.

Q And now, when approximately did you get up to
Ruby Meadows? |

A I believe it was about the twenty-first, but
it was evening time, just before dark around eight-thirty or -
nine, I believe. -

Q Who was in the party?

A Myself, William Odom, Lene, their two children
and Jerry Pizzuto. | »

Q All right. What did you do that first
evening? |

a William and I went fishing for some brook
trout and we built a fire ana we ate dinner and we went to
bed. |

Q What did you do the next morning?

A Next morning,vBill and I went up on the ridges

~and went hunting for some grouse and elk, and we hunted for

about five or six hours and we came into the back side of
Ruby Meadows, we had walked all the.back ridges jusﬁ about
and we came upon a cabin as you come into Ruby Meadows, you
take a hard left and the cabin~lays about two hundred and

fifty yards. We seen the cabih,_it was abandoned and we went

SECOND DISTRICT COURT
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back to the camp site and he told his wife abéut the cabin
and we told them we could sleep in the cabin, so we moved all
our things from the camp site into the cabin.

Q That was the second day you were there?

A Yes; sir. |

Q How long did it take you to move everything
into the cabin?

A About an hour.

Q What elsé'did you do, if anything, that déy?

A  Later on that evening, Bill and I went hunting
again. It was probably about three-thirty in the afternoon
when we left to §o hunting and we came baék abéut,six o'clock,
I believe, in between there. I didn't have a watch.

THE COURT: What was the date?

A That was the twenty-second, I believe.

%THE COURT: Of>? |

A July.

THE COURT: You may. proceed.

Q (By Mr. Dee); Then did aﬁything ever more‘happen
that night? |

A No.

Q Then what happened the next day?
A

The next day, Bill and I went to -- I believe
it's the back side of McCall.

Q When?

'SECOND DISTRICT COURT
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This‘was_the twenty-third of July.
In the mofning?

In the morning.

:What time did you go?

About eleven o'clock, I would think.
Did you drive?

We drove the pickﬁp.

All right, go ahead -- you and who now?

VIE'c BURE VRN o W VR o B VI o I ¥

Bill Odom. We went to lake side of McCall, I
don't know what part it's called. We went to get gas and some
supplies and we bought some beer and potatb chips and things
and the ﬁruck had stalled in betweén timé going to the store
and getting gas, so we crossed the street: and Biil seen a’
police officer he-knéw and was talking to the man,
introduced me to him and there was some people in the car
that.was'on their way to Alaska, I believe it was, and they
gave us a jump in their car. And after that there, we went
ahead and came back to the camp.

Q What time did you go back tb.the camp?

A It was probably about éix o'clock, it took a
while to get the truck'jumped and get back, but on our wéy
back to camp there was a truck parkéd in the -- just off the
road inside the drive, back end of it was full of beer and
Bill said we don't need to go to the store, here's a whole

keg here, and when we got back to the cabin, he told Jerry

SECOND DISTRICT COURT
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Pizzuto, if we run out of beer, we can go up to thée yellow
truck up there with beer in the back of it.

After that, we sat around the campfire and drank
some beer and about -- I'don't know what time it was; but.
went to bed, but the next day, I believe it was the twenty-~
fdurth, Bill and I again got up early in the morning and we
made our own breékfast and we went up on tﬁe ridges again.
This time we took our pané and shovels and rifle to go
hunting and panning. .Wé were gone three or four hours and
came back. 'After'we got back, we étill --

0 What time was it, approximately, when you got
back? |

b-% We left about five o'clock in the.morning,'éot
back about ten-thirty, I believe, I guess, éomewhere in there.

Q Go ahead.

A After we got back, Bill told Jerry to‘go down
and do some fishing and bring up some lunch. 8o, Jerry took
my pole and Bill went fishing with him, too, toock his pble
and they came back and brought back a few brook trout, I
believe it was brook trout, anyway, and’they skinned them,
fried them up and ate them aﬁd latér on that evening, Bill
told me that we could go up on War Eagle and take a claim
and claim it ours. I asked him if he meant jumping somebocy's

claim and he told me, yes, and I told him, "we can't do that.,”

l and he said, "if they don't find the bodies, they can't prove

SECCND DISTRICT COURT
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anything." And:I told him, "no,.we Can'ﬁ do that,” so we let
it go at that. |

I believe ﬁhat.was the twenty-fourth, but anyhow we
went hunting again that evening. When we got Back, we sat
around the fire again.talking, and again went to bed.

. Then, the morning of the twenty-fifth came around
and I believe iﬁ was -- me and Bill got up again_réal early
and there was froét out. We made a fire and we made
breakfast and went hunting again. We came back about near
the noon hour, close to it, anyway, and I went ahead and we
had a stream right by the cabin. In between these days, I

had two holes that I was getting sand and gravel out of and

I was panning for gold or whatever I could find.out of them.

One was up the road from the cabin and one was directl

behind, so I got a five gallon bucket, got the sand in it on

the north side of the stream, I believe, and I started

‘panning. Then, Bill asked me to go huhting again. I told

him after I finished this bucket, we'll go hunting and he

was wanting to go right then and there, and I said "Okay,

© I'1)1 finish later."” So, we started walking down the trail

towards the opening of Ruby Mgadows where there is a pond,
we came to the clearing Just before the clearing and there
was a yellow, what I thought was a Toyota pickup parked
outside —- right up on the outside of the bank and there

was one man standing near the edge of the water and another

SECOND DISTRICT COURT
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. standing near the front of the truck fishing. Bill told me
right then and there, "go back' to: the cabin and send Jerry
back, he's going to go hunting with me."

‘When I started tobdo that, Bill started following

‘me back to the cabin. I .told Jerry, "Bill wants you to gé
‘hunting with him,_I'll stay with the kids.” I went back.to
my bucket work, panning and Jerry andeill had left.the cabin
and were heéding down towards the opening of Ruby Meadows.
About twenty minutes later, Bill came back and he wasn't
carrying the gun this time. He went iﬁto ﬁhe cabin and got
his fish eggs, he had got some when he bought the rifle_and
I asked him "Where's Jerry at?" 'Talking tc the two fisﬁermenf

Right then, for some.reason, something in my

mind, Bill had never any othgr time let anybody else touch
the rifle, I wasn't going to ask him th, but I was just
curious, why, and I started getting suspicious that something
was going to get wrong. Bill left, went back down to where
Jerry.was and about fifteen minutes later I heard a truck |
coming ﬁp. So, I stopped my panning, got up and kept my pan
in my hand. I found fourteen rubies, what I thought were
rubies. They turned out to be garnets instead and I had them
in my'shirt pocket in a cellophane wrapper and_the pan in
my hand when the truck came up. It had a man and-womén
inside. They slowed down where it goes across the creek

crossing and I -- they stopped and I asked them how they were /|
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déing;i I started talking with the man, I could barely see
the lady because the rear of the.truck, the windows, it was
@ wrap around, I guess, ahd I started talking to him and
told him I had been panning for gold for a couDle of days
and I dldn 't know what I was looking for, and I showed hinm
my rubies we found. We started talking and we laughed a
little bit and this all took less than four maybe three
ﬁinutes and then they drove on.

- About, maybe no more than three minutes after they
had lef;, well, Jerry and Blll came up, they weren't at a
Tun or anything, but not at a walk either. T was back -at my
water hole panning and Bill ang Jerry came up. Jerry asked
who is that I was talking to and I. said it was just a mén
and a lady. They said "Where did they gq?" I told him they
went up the roéd. About five minutes later, I guess, Jerry
had taken the rifle again from Blll and Sald "I'm going to
go huntlng and get me some meat." At that time, nothing
kicked in my mind, I didn't fhink-anything was going to go
wrong and after about.-— I quit panning at that time and T
went over and sat with Bill on the porch and we started
drinking a beer and smoking a cigarette. After our first
beer, I guess, about ten or fifteen minutes afﬁer_that we
started talking abou£ Jerry -- or Bill brought ﬁﬁe subject up.
He said he was afraid of Jerry, he didn't trust him. I said:

"Yeah, if I had a face like Jerry, I woulén't %rust him
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either." No, he said, Jerry scares him, is what he said,vand
I said "If I had a face like Jerry, I would be scared too."
About another ten minutes went by and we drank another beer
and Bill said: "Let’s goAué and we'll get my gun,and.we’ll go
hunting -on the ridge."
| I said something and we got in Bill's truck and we_

drove past the place where the Herndon's had driven and there

. were more cabins up there and a couple of them that were

torn down, but in between our cabin and where the Hernddn's
were, I was'leaning_out of the truck yelling Jerry's name
hoping he would come out of the bushes or sometﬁing, ge# his
attention. .As we came up, I kept yelling‘and velling and
finally we came out of the clearing, I called 3errY's name
and we saw the Herndﬁn’s truck parked and there was no one
éround. We turned around and camé back and I was yelling
Jerry’s name again. Jerry stepped out of the cabin, there
Qas a cabin, the first cabin that you come in to after the

clearing is a small one. It's about ten feet across and

twelve feet wide and when we were driving down, Jerry came
out of the cabin, I told Bill, I said "There he is," and he
stood at the door and held up a gun in a holster and held it
up like that and I took a look at Bill and said "He's got
those people in the cébin." Jerry said "Give me a half hour
and come back."

We drove off, we parked the car and I told Bill
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"There's nb way we can-give that guy any time." We jumped
out of the truck, I didn't know what I was going for, we were
looking for something and Mrs. Odom, Lene, asked what was
lgoing oh and.Bill said "I think Jefry is going to kill those
.people." So we ran up there and right when we were getting
there, you can hear the people getting hit in the head with
the hammer, which at that time, I didn't know it was a hammer,
but after that there, Jerry came out of the cabin and had
the hammer in his hand, he was carrying the rifle . .
THE COURT: Why don't we let him take a moment.
MR. DEE: What'happeﬁed after that? |
A After that, Jerry came walking out of the cabin
and had the rifle in his hand and he had a bloody hammer'in
his hand. I didn't know wﬁat to do at that time, but I looked
at Jerry's feet And He also had the guy's boots on. He

came out of his pocket -- he handed Bill Odom the rifle and

he came out of his pocket and he pulled out a wad of hundred
doliar bills. He told Bill, he said; "There's nine hundred
dollars there.” And Bill asked -- I think Bill asked him:
"Where is his wallet?" And Jerry said it was in His back
pocket.

I didn't see the hand gun that Jerry had, I believe
it was in his back pocket or in his'wgistband. I took Bill
from the gun -- I mean, the.guh from Bill and I started

walking towards cur original cabin. Jerry said: “"Where are
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you going?" I told him: "I'm going back to the cabip."

He said you're going to dig a hole and you're going £o<help
bury those people. I told him I wasn't goipg to help nobody
and I was walking past the cabin and I heard some scuffling

inside the cabin. The man was in there, his feet ware

- shaking. I looked at the lady, she had a big 'ol blood spot

on the back of her head. I looked at him ahd he was laying
°n his back and had bloocd on his face and on the side of his
head and His legs were shaking like -- oh, well, reminded
mé'of when hy dad used to hit a rat with a hammer, the rat
would shake. I took ‘the .22 rifle and shot him
between the eyes, tried té put him out of his misery. I got
sick, I cried. As I was walking back down to the cabin,
Jerry said: "Hey." I turned around and this time he had the
.380 automatic in his hand; He gave me a shovel and told me
to dig a hole.

Q (By Mr. Dee.) .What happened to the rifle?

A I wént ahead and took -- after he gave me the

shovel, I went ahead and took the rifle down to the cabin

-and I came back up there and started to-dig the hole. I

didn't know what else to do.

0 Now, where did you dig the hole?

A I dug the hole approximately about, mavbe

sixty yards, seventy yards from the cabin where the people

were hit in the head. Down towards our cabin near -- heading
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towards the opening of the Ruby Meadows.

Q Go ahead, and then what happened?

A I asked Jerry if he was going to kill me. He
just told me to go ahead and dig. After I dug the hole, i
== I dug it about two feet, I threw the shovel down and i
ran back down to the cabin. Before I came back up there,
after T took the gun back, while I took the gun back, Lene
asked me what happened and I told her what had happened. I
told her: ”Wé got to get the heck out of here," and that's
when I went back up and dug the hole, but I dug it about
two feet. I guess I came to my senses and I threw that shovel
down and went back to the cabin.

About ten minutes later, in the meanﬁime, I was
loading the truck, gétting all of my stuff and all of their

stuff and putting it all in the truck. Jerry and Bill came

down. Jerry yelled at me a little bit and told me the hole
wasn't deep enough, go back up‘there and dig it deeper. Well,
I had done that. After I dug the hole deeper, I went back
down to the cabin. After T dug the hole, there was a rock
that was marking a trail that me and Bill used to take and

I moved the rock in line with the arave of where the wdman
was going to be buried. At the time, I dian't know who was
going to be buried there or if both were going to be buried
there, but ‘I moved the rock to where it would line up- w1th

the grave I went back down to the cabln, again, about
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‘and now we've got to go bury him." Jerry looked at me and

pile of dirt and we lifted the man out of the back of the

twenty minutes after that, Bill and Jerry came down driving
the Herndon truck. And Bill had said: "We buried the 1ady,

everything's okay, we got the man in the back of the truck

séid: "You're going to help us bury the man." I said: *"T'p
not going to help you bury nobody, I'm not touching the dead
body, I'm not going to do nothing." 'Jerry had taken the gun
out of his back pocket and T went ahead and I knelt my head
do&n to my knees and all at one time, Bill yYelled out: "No,"
he used a éouple of bad words and told him that he would help
him bury the man. ' And so aftér Jerry had agreed, he said:
"Well, you're going to comelwith_us anyway’and.hélp us 1ift
the guy out of the back of the truck,” because he was héavym
I didn't have any other words to say about it and I went with
them and just passed the cabin probably a hundred and fifty
yards, there's a little dirt road that goes off to the left

and I believe there's some old diggings that are there, a

truck and sat him on the ground. After that there, I
remembered the rdck that I had set there by the would be gravel
of whichever person was going to be buried, so I took -- I
thought at first it was fifty gallon drum, but later on I
realized it was a twenty-five gallon oil drum, I took it out
df the Herndon truck and I sat it right next -- just fifteen

feet from where the man was being buried.
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Q What wae the purpose of marking the graves?

A I had it in my mind already that was going to
the police and tell them what I know, and Idnever hed a
chance.

Q Okay, what occurred then?

A After the man Qas buried, Bill and I had
walked back down to the cabin and Jerry drove the Herndon
+ruck. I went ahead and started -— kept loading our ﬁhings
into the truck because Lene told Bill that everythlng was
wrong here and we should leave, and I agreed with her
probably too fast, but Jerry had told me, he told Bill and I
that we were taking the tools, the chain saw and there was
some kind of pump in the back of the Herndon truck, and we
were taking those with us. He told me to gef the chain saw
out of the beok-of the truck, so I did. And just before that
there, we were all in the cabin and Bill"had knelt down and
he put out thfee piles of hundred»dollar bills and I told
Bill: "I don't need no money." I mean, because he was
supposed to pay me for driving their car up here in the first
place, I told him I didn't need any money, and I looked at
Lene's face and I looked at Bill and Jerry was behind me, and
I knew that Jerry had to have something in his hand by the
look on Lene's face, and Bill said: "vyeah, you need the
money.” And it was three hundred and forty dollars, so I

went ahead and took-it. I didn't know until later that JerriJ
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had ﬁhe gun at the back of hy head.

So, after that, after we started loading the truck
and Jerry told me to go ahead and pu£ the chain saw in and I
wentbahead and did it. And then he asked -- he told.ﬁs to
put the pump in the back of the truck and Bill yelled out:
"No, we're not taking it. It's too big, we don't need it, we
don't want it." |

So, about another twenty minutes of loadihg went
by. Lene had gone through the lady's purse, Bill had told
her to go through it, see if there was any money in it. 'She
done so. We burned the credit cards. I saw Jerry, I seen hig
hand and I said: "Man, Jerry's kind of si;k; he'é got the
guy's booﬁs on and he's got his ring on." I don'é know'if
Jerry heard me, but hé‘made a scowling remark at my face with
his eyes and Bill told me to hush, so I did.

As we were gétting ready to leave, I asked what
they were goihg to do with the Herndon truck and Jerxry said:
"I'm taking the truck, I'm keeping it." I told Bill: "I'm
riding with you." Bill tald me to ride with Jerry and'i
said:. “No, I ain't ridihg with Jerry; I'll wiﬁd up falling
out of the truck somehow." So, we got in the truck of Bili
Odom's, except Jerry, he was in the Herndon truck. As we
were leaving, I was holding William's oldest son, Billy'--
his youngest son, Jacob, and as we_Weré leaving his son had

puked on me, so I just shrugqed that off. At that time, I
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wasn't going to get in tﬁe truck with Jerry,:there wars fivE'
of us all together in Bill's truck, counting thgse two
children. When we hit the road heading back towards McCall
and his son puked on me again and the smell was getting kind
of bad and I went aheéd and teld Bill: "I'll go ahead and
ride with Jerry, but we'll either stay.in front of you or
real close behind you." So, I went ahead and started to -- I
got out of the truck and I rode with Jerry towards-McCall.‘
He was trying te talk me into going with him to Washington,
Montana and Florida with him. He said all I would have to do
is drive the vehicle and he would rob and_take whatever he
could-ffom people, and I said: "No, I couldn't do that.”

So, we went to a hamburger joint jusﬁ inside McCall,
I don't remember the name of it.' I believe we bought almost
a dozen hamburgers, aﬁyhow, and we got the hamburgers, divided
them up. I went ahéad and gave mine to Jerry and we drove to
the Hot Springs just inside of Donnelly, I don't remember the
name of them, but we got there and it was about eight;tﬁirty

at night. At this time, we got there and we covered the

Herndon truck and the Odom's truck with a blue tarp that I

had brought with me to cover their furniture and stuff; it
was a robfing tar? I used on people's homes. We covered the
trucks and Jerry told me I was going to sleep -- telling me

that I was to sleep inside the truck and he would sleep in

front of it and Bill would sleep on the side of it. So, I
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went ahead and laid in the truck, I didn't sleep much, but
the next day., this would be the twenty-sixth, the next day we

went to -- we took the back road to Cascade and after about

_thirty minutes of driving the back road, Jerry Pizzuto and

Bill had gotten into the Herndon truck and drove it into +*he

»woods somewhere 1n there and they left it there.

And then, we went ahead and went on intoc Cascade
where Bill had rented a motel room -- I don't remember the
name of it -- rentea a motel room énd we were going to spend
the night there. Well, after we got the room and stuff, we
all went into town»and Bill bought everybody‘breékfast. I'g
asked the lady at the motel just before that if. there was anyb'
bus transportétion that goes;_like;Greyhdund or'anything‘like
that, and she told me that there was one that gdes through -
Cascade. She told me the northbound goes at six-thirty and

the southbound goes at six, or something like that. But --

- excuse me -- when we got to the restaurant, we went ahead and

got our meal and tock it back to the motel room. And so after|
we had eaten, I just stayed as farvaway from Jerry as I éould,
but there was no where I could get from him anyway, but I was
laying on the bed, this was in the evening time, for some
reason I woke up, but when I-woke up Jerry was just putting
the nine millimeter frém thé HerndOn's, he was just putting
it away. I kind of looked at him and Bill was looking at me

and said if he wouid'have done that, it would have brought
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the police thefe,‘it would have been too much noise. ‘Right
then and there I knew the gun was pointed at ﬁy face when T
was asleep.

| So,vthe next morning I went into_town and we got
breakfast, and that's -- Jerry and I had went into town on
this day, this was abou£ the twenty~seventh; We were in the
restaurant and we had ordered breakfast and the lady had told
me that, at the motel, that I could get my ticket at a drug |

store that was right across from the restaurant. So, I told

Jerry: "I'm going to go across to the drug store and buy
some postcards for my wife." He told me: "Okay, Jjust hurry
up." So I started»going across the street and I got inside

there and I asked the girl that was working if I could buy a

bus ticket to California and when the next bus came. She

~sold me a bus ticket and as I was putting it away, Jerry

walked into the store. He asked me: "What -- what's that
in your hand?" I told him that's a money order, and I looked
at the girl and I give her kind of a shy eye, I guess, and

she understood I didn't want him to know. So, I told him it

was a money order because I remember in California, anyway,
money orders are green a lot. So, I put it in my wallet and

went ahead and paid for the postcard. Jerry bought -- in

between the time that I was in the restaurant, he had bought

a box of nine millimeter shells for the handgun he had. And

he had about a roll of film in the drug store, so we went
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back to the restaurant.and-got the food. The lady inside

' the drug store told me what time the bus was coming, so we

went to the restaurant and got the food and took it‘back'to
the motel room.

When Qe got back, I told Bill, I said: "Yoﬁ guys
might not like this, Bill, but I've got me a bus ticket and

I'm going back home tonight." Bill said: "“Good thing you

‘are, because I couldn't have stopped Jerry again."” And I

knew Qhat he meantbby that,'aﬁd I had»talked Bill into
letting me.drive the truck into town with Lene and-Jerry,
because if I went with just Jerry, I knew I probably wopldn't
have made it to the bus station. So, the three of us went to
the restaurant and_we ordered dinner for themsélves and "the
bus was a little bit late, but I got on it about a quarter to

seven, and I started my homeward destination, I guess. And

‘there was a couple of times when I thought I should get off

the bus and call the police, but Jérry had menticned to me
that hé's got a friend of his down in Calif;rnia that I had
ﬁeard ~-- before we left there was a Corvette that was blown
up in Chico, Célifornia'and Jerry told me .that his friend |
had déne that for him. He tdld'me-that he had called his
friend and he was going to meet me at the bus station in
Orland. Well, right ﬁhen, I thought maybe Jerry's friend

was going to take me for a longer ride than the bus was so I g

off from the bus a hundred miles from my -house and I hitch-
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hiked the rest of the way home in order not to see the guy
at the bus station.

Before I got home, I called my Mom. I told her,
I saia: "Mom, I've got some news that I've seen and I don't

know how to tell it to anybody." And I told her, I said:

"Mom, I've witnessed -- I didn't actually see it, but I heard
two people get killed." She told me to come home right away,
I hitchhiked home -~ I hitchhiked to my house, mine and my

wife. I told my wife that Bill and Lene and Jerry and I had
all been camping together and I told her -- I didn't tell
her what happened, I Jjust told her +wo people wére killgd.'
The next morning, I believe this was probably the twenty-
eighth, maybe the twehty—ninth, I'm not sure, Eut I had-
called the Chief of Poliée in Orland, Califdfhia who was on
vacation. Aand so, IAwas referred to another éuy, Sergeant
Bob Boyles who was a pretty good friend of the family. I
told him, I said: "Bob, I witnessed a double murder in
Idaho." And we went to the police station and I don't know
what came over my mind, but I'gavé them a statement that was
virtually all false. And so I took a pdlygraph'test aﬁd it
came up to where -- when the guy had asked me if the last --
was the cabin the last place that I had seen the man and
lady? Without thinking, I said: "Yes," which it wasn't.
The last place I seen them together was in the cabin.  The

last place I seen them together was in the cabin, but when I
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saw the man, the man, the lady was already buried, so I
didn't pass that guestion.

He also asked me if I inflicted any pain on either

of the victims, and I told him: "No." Well, both guestions

came up.wrong and we were sitting there and he showed me
where they had come up wrong and I knew I d lied, I knew
darn- well I'd lied. He.told me: "Well, let me tell you what
I think happened." BHe said: "What I think happened, isbthat
after this guy Jerry hit the people in the head with the
hammer, he gave you the hammer and told you that if you don t
do 1;, he'll kill you." So, I agreed with him, which wasn't
what happened. I was more or less afraid.of telliﬁg him I

shot the man in the head and I agreed with him on that. And
that's -- that would really set things off on the wrong

side of the track, and so I asked télbe put into protective
custody, and they did. And then, later on, I guess, a couple
of days later, I siqned.eitradition papers to come'up here.

Q I think that pretty well covers the -- do you
wént to géiahy further of the events up here or is that far
enough for you, Your Honor.

THE COURT: No, I don't necessarily need to inquire
of anything further. Based.upon that story, as I understand

it, Mr. Dee, you had conversations with Mr. Boomer to attemnt

to see what portions, if not all, of his particular story

coincided with the evidence that Mr. Boomer intended to
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Present at the triagl? : _

el i e e A

MR. DEE: Yes, that's correct, Your Honor.

TH:»COURT. And based upon your analysis of Mr.
Boomer s lnformatlon and the 1nformatlon glven to you by Mr.
Rice, did you believe that there would be a possibility, then,
that Mr. Rice could be found guilty of first degree murder?

MR. DEE: Yes, Your Honor.

THE COURT: Aand based upon the ev1d°nce that Mr.
Boomer -advised you that what he was aware of and based upon
the various statements given by the defendant to varlous law
enforcement agencies, I must conclude that therefore you felt
that it would be wise for the defendant to enter 1nto the
Plea bargain as has been set out for the Court?

MR. DEE: That's right, Your Honor.

MR. RICE: Your Honor, if I may, another reason why
I have pled guilty is I feel if I acted different, I could
have Probably stopped them.

THE COURT: Mr. Dee, do yoﬁ have anything further
to say?’ ’ |

MR. DEE: I don't believe we have, Your Honor.

THE COURT: Mr. Boomer?

MR. BOOMER: If I could have Just & moment, Your
Honor, I need to clear my head for a moment. 1 may have a .
question or two, but I doubt it,

THE COURT: Based uponbthé information YOou gave to
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Mr. Dee, do you believe that you have a case that could
convict the defendant on first degree murder?
| MR. BOOMER: Yes, Your Honor.

THE COURT: And what's that based upon?

MR. BOOMER: That's based upon statements of other
co-defendants and facts and circumstances surrounding the
incident. The geographical location of the Ruby Meadows area,
being at the end of a dead-end road, prior knowledgevof this
man that Jerry Pizzuto was a bad guy and was up to no good,
some of whiéh has been outlined in his own testimony here
today. The fact that-Jerry Pizzuto going huntiﬁg in the
middle of a hot July day did not striké me as being reasonable
with he‘and Mr. Odom deciding some few minutes‘later to 'go
off.and find Mr. Pizzuto, get the gun from him and go hunting
themselves; did not ringvtrue to me. |

Also, the circumstances of death of the people, and
furthermore, the fact that Mr. Rice and Mr. Odom saw Mr.
Pizzutd in the cabin, at the door of the cabin holding the
victim's:gun, with the victims no where in sight, knowing at
that time that something bad, robbery and or killing was about
to take place. Also, the evidence, Your Honor, that Mr; Odom
and Mr. Pizzuto were upget that a truck had interrupted them
and I believe that's from prior conversation.

THE COURT: That -- I'm sorry.

MR. BOOMER: Perhaps, I should ask Mr. Rice
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concerning that.

CROSS-EXAMINATION

'BY MR. BOOMER:

Q Mr._Rice, was there any.convgrsation - we’ye
talked about this before. --

A When they came back, as I gathered at the
preliminary, the man's name was Crawford, as they came back
from the truck -=

Q This is the yellow truck?
A  This was the yellow truck. And Jerry was

talking about he wanted that gun, and Bill said: "That's a

-44 Magnum, you'd never get it off the guy's shoulder

holster." Bill had also said that if that truck hadn't -
come by when it did, he said: "It's a goed thing that that
truck came by when it did, because I had a bead on that man."

THE COURT: What truckvcame by?

A The Herndon's.

THE COURT: Bead on what man?

A Mr. Crawford.

THE COURT: The man in the yellow pickup, or by the
yellow pickup?

A Yeah, right, that's why they came up to the

cabin so fast is because the Herndon'’s had scared them off

from doing what they were going to do. The Herndon's don't

know it, but they saved those people's lives.
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'conducted by the Idaho Department of Probation and Parole

defense would like to make a motion pursuant to Sectlon

¥ B R

THE COURT: Is there énYthing further from the
State?

MR. BOOMER: No, Your Honor.

VTHB COURT: Well, after having'considered all the
matters set forth today, I do believe there is a factual
basis for the entry of the plea of gullty to the Counts of
fl;s; degr e murder --

MR. DEE: First degree?

- THE COURT: I'm SOorry, two counts of second degree
murder. I Qill accept those pleas and direct the clerk to
Tecord the guilty Pleas.

I will order that a pre-sentence 1nvestlcatlon be

before sentencing. Whnn that report is complete, we'll set
a date for sentencing.
Mr. Dee?

MR. DEE' Yes, Your Honor, at thls time, the

19-2515 of the Idaho Code, that we be permitted to present

evidence at a hearing on the sentencing in the way of
mitigating circumstances and the like. It's our understanding
that such a hearing is mandatory for a capital offense, but
it's only discretionafy with the Court in reference to other
than a capitél offense, and we feel that there are certain

circumstances and backgrounds of this man. The fact that he
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wasted no time whatsoever upon his return to report this
crime to the proper authorities, his aSsistance).particularly
the marking of the graves, which we can show was at least
pértially acted upon by the authorities. We wish to make
that -- would like to make that type of presentation either
at the time of sentencing or just prior-théreto, Your Honor.

MR. BOOMER: I would have no objection to such a
motion, Yéur Honor.

THE COURT: 'Well{ we will have such a formal
hearing conducted prior to sentencing.

MR. DEE: Thank you; Your Honor.

THE COURT: Let me advise you, Mr. Rice, that
before I do sentence you, I'1li afford you an opportunity to
present evidence and information in support of your position,
that is in mitigation of pﬁnishment. You may have witnesses
called or subpoened to the hearing to testify on your own
behalf and you can present any and all relevant evidence
in mitigation of punishment. Do you understand that?

 MR. RICE: Yes; sir; I do.

THE COURT: You can present evidénce, testimony.of
otheis, you can testify yourself, counsel can speak for you
or'any combination of the same; ao you understand that?

MR. RICE: VYes, sir.

THE COURT: Is there anything further from the

State?
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MR. BOOMER: No, Your Honor.

THE COURT: From the defense?

MR. DEE: No, Your Honor.

THE COURT: With that, gentlemen,
recess. |

(Thereupon the day's proceedings concluded.)

we'll be in
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"STATE OF IDAHOD

REPORTER'S CERTIFICATE

)
v - ) ss.
County of Idaho )

I, Jeffrey J. Elliott Certified Shorthand Reporter
and Notary, do héreby certify:

That the hearings of the above~entitled action.were
taken down by me in machine shorthand and thereafter-reduced
to typewritten form under my direction, and that the same
was held before the Honorabile George R. Reinhardt, III,
District Judge, in the Idaho County Cburthouse, Grangéville,
Idaho. |

| I further certify that this is a true and correct
record of all on-the-record proceedings had thereat, to the
best of my ability.
' I further certify that I am not an attorney for nor

a relative of any said parties or otherwise interested in

the action.

IN WITNESS WHEREOF, I have hereunto set my hand

this “ day of , 1986.

JEFFREY J. ELLIOTT
Official Court Reporter
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IN THE DISTRICT COURT OF THE SECOND JUDIG;AL DI%EFICT OF
CLEEY nF LEoney

THE STATE OF IDAHO IN AND FOR THE &5% g T5ARG

STATE OF IDAHO ) Case No. 22089
Plaintiff, ) JUDGMENT OF CONVICTION
-vs— )
JAMES MICHAEL .RICE, }

Defendant. )

The above entitled matter came on to be heard before the

0 6¢

Honorable George Reinhardt, Judge of the above entitled court on =¥
Friday, the 23rd day of May, 1986, pursuant to earlier orders OE;§
the Court. The State was represented by Henry R. Boomer, Deputy
Prosecuting Attorney in and for Idaho Céunty, Idaho, and the def-
endant was personally present in cdurt, and was represented by

nis attorneys of record, William J. Dee and Wayne C. MacGregor,
Jr., of Grangeville, Idaho. Whereupon the pre-sentencé ;eport,//
previously ordered having been filed herein, and the defendant
through his attorneys having filed written objections thereto,

and the Court having inquired of the defendant concerning the
same, and the defendant having been given full opportunity to
explain portions thereof, as well as having heard testimbny and
argument by both the defendant and his attorneys in mitiga-
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tion and aggravation, pursuant to the Idaho Code, and the Court
having been advised by the defendant that there is no legal cause
why judgment should not now be pronounced against him, the Court
proceeded to announce sentence.

With respect to the charges stated in the Amendéd Informa—
tion, and vursuant to the pleas of guilty of the defendant
entered thereto, on the 23rd day of January, 1986.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that you, JAMES
MICHAEL RICE, are quilty of two crimes of murder in the second
degree as charged in the Amended Information, as yéu have plead

gullty thereto; and

w

IT IS PURTHER ORDERED BY THE COURT, that based upon the cirep
cumstances and testimony produced in this matter, that the <o
-3

defendant is sentenced to an indeterminate period of e

incarceration within the Idaho State Department of Corrections Eg
not to exceed twenty (20) years on each count, the said sentences
to run con-currently.

The defendant should be given credit for the time served for
the period of July 31, 1985 through August 5, 1985 and August 6,
1985 through May 30, 1986, during which he was incarcerated in
orland California, Idaho County and NezPerce County Jjails, that
being 305 days.

IT IS FURTHER ORDERED, that the said defendant is hereby
remanded to the custody of the Sheriff of Idaho County, Idaho,
until such time as demand is made for delivery to the duly
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authorized traveling guard of the Idaho State Department 6f

Corrections for transportation to the Idaho State Penitentiary.

{f‘
ENTERED this day of

INHARDT
DISTRICT JUDGE

9L6L40 6¢
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TO THE HONORABLE COURT AND TO COUNSEL OF RECORD:

Petitioner-Applicant Gerald Ross Pizzuto, Jr., pursuant to 28 U.S.C

§2244(b)(3)(A) submits the following application for an Order authorizing the

United States District Court for the District of Idaho to consider petitioner’s

petition for federal habeas corpus relief.

MOTION TO FILE PETITION FOR HABEAS
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A)

Pizzuto v. Blades
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I. INTRODUCTION

Petitioner, Gerald Pizzuto, was convicted and sentenced to death in 1986
based upon the testimony of his sister and two co-defendants. His sister testified
to purported admissions by Mr. Pizzuto. One of the co-defendants, James Rice,
testified that Petitioner tied up and beat with a ping hammer two victims, one of
whom died, in a remote cabin in Idaho County, Idaho. Mr. Rice also testified that
he, Mr. Rice, shot the other victim because he begged Mr. Rice to put him out of
the misery he was suffering from wounds inflicted by Mr. Pizzuto. The other co-
defendant, William Odom, said he came upon the victims after they were dead and
helped to bury them. His wife, Lene Odom, and a potential co-defendant
corroborated Mr. Odom’s version of events. Neither Mr. Rice nor Mr. Odom
testified consistent to their pre-trial statements. Despite immediate scrutiny and
crime scene processing when the bodies were found, no physical evidence
connecting the cabin in which Mr. Rice said the murders took place was found
until months after the discovery of the bodies and shortly following a plea
agreement between the state and Mr. Rice. Mr. Pizzuto did not make any pre-trial
statements to law enforcement or testify at trial.
//

//

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 2
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Newly discovered evidence shows:

u The testimony of James Rice was negotiated very shortly before the trial
was to begin in an ex parte undisclosed meeting with the prosecutor, Henry
R. Boomer, the trial and sentencing judge, Judge George R. Reinhardt and
the appointed counsel of Mr. Rice, William Dee and Wayne MacGregor.

u The testimony of James Rice regarding the promises made in exchange for
his testimony was perjured;

u The prosecutor and the trial and sentencing judge knew Rice’s testimony
was perjured testimony and did nothing to correct or prevent it;

u Physical evidence to corroborate the version of events to which Mr. Rice
testified was coordinated by the trial and sentencing judge and the county
sheriff, Randy Baldwin;

u The judge and sheriff maintained an unethical and corrupt relationship
which likely resulted in the coordination of fabricated physical evidence to
support the version of events to which Mr. Rice testified, specifically, the
presence of blood and a shell casing in the cabin in which Mr. Rice claimed
the murder took place, notwithstanding numerous prior searches of the

cabin which failed to reveal any such physical evidence.

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 3
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A.  Summary of the Claims to Be Presented

Petitioner now brings a habeas corpus petition consisting of 7 claims. A
copy of the Petition with Supporting Documents is filed herewith and are
incorporated hereto as if fully set forth herein. See Appendix A, Petition for Writ
of Habeas Corpus Asserting Newly Discovered Evidence of Judicial Bias and
Misconduct and Prosecutorial Misconduct; Appendix B, Exhibits 1- 41 Filed in
Support hereof and in Support of the Petition for Writ of Habeas Corpus.

Claims 1 and 2 allege prosecutorial misconduct in violation of Brady v.
Maryland, 373 U.S. 83 (1963) and Napue v. lllinois, 360 U.S. 264 (1959) in which
the State with the trial judge entered into negotiations with co-defendant’s counsel
and promised a sentence of twenty years which was significantly more lenient than
the potential of life without possibility of parole ultimately disclosed to defense
counsel and to which the co-defendant testified. Claims 3 and 4 addresses the
outrageous and unethical conduct of the trial and sentencing judge, Hon. George
R. Reinhardt I11, against whom Mr. Pizzuto consistently alleged bias. That
conduct included: a) active participation in negotiations with the co-defendant’s
counsel outside Petitioner’s and or his counsel’s presence, b) the coordination with
the county sheriff, Randy Baldwin, of physical evidence consistent with the

version of events agreed upon by the judge, prosecutor and co-defendant’s

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 4
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counsel; ¢) the silence of the judge when the co-defendant falsely testified to
promises made; and ex parte communications by the judge with State’s witnesses
and jurors reflecting a pre-disposition to sentence Mr. Pizzuto to death. Claim 5
alleges the actual innocence of Petitioner which, but for the false testimony and
the judicial and prosecutorial misconduct, no reasonable juror would have
convicted and/or sentenced to death. Claim 6 addresses the cumulative error in the
errors above and Claim 7 addresses Idaho’s constitutional failure in adequately
providing a post-conviction procedure which provides a means of adequately
reviewing constitutional claims in capital cases, specifically as applied to Mr.
Pizzuto.

B.  The Factual Bases for the Claims to Be Presented

The principal damning evidence against Petitioner was the testimony of
James Rice, who testified he had been offered nothing other than the promise not
to seek death. Rice maintained that in a subsequent post-conviction interview
with an investigator for Mr. Pizzuto’s federal appellate counsel, the Federal
Defenders of the Eastern District of Washington and Idaho Capital Habeas Unit,

Richard Hays. Appendix B, Exhibit 40. It was not until any hope of further

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 5
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prosecutorial assistance was lost, in September, 2005 ' that Rice told Petitioner’s
investigator that his testimony about the promise made to secure the plea was
false. Appendix B, Exhibit 1. All five claims came to light as a result of the co-
defendant’s admissions made in September, 2005 and were immediately and
diligently pursued resulting in corroboration by Rice’s ex-wife, Joy Tara October
14, 2005. Mr. Rice swore that his attorneys told him the judge was aware of the
promises and that the prosecutor had assured him the promised sentence of twenty
years (served in fourteen years eight months plus) would be imposed. Appendix
B, Exhibit 1. ?

The assertions made by Rice and his ex-wife led to a complete review of
any and all documentation available to support the claims then made by Mr. Rice,
including records and files of the co-defendant’s counsels files, trial counsel files
and offense reports secured throughout the nineteen prior years of litigation. After

meeting with the custodian of the files of Mr. Rice’s counsel’s defense files and

" Mr. Rice’s secondary motivation for coming forward when he did was

because he did not think “Jerry Pizzuto should die for because he was put up to the
crime by Bill Odom.” Appendix B, Exhibit 1 at 4.

*William Odom, the other primary co-defendant who testified against Mr.
Pizzuto and also received a twenty-year sentence, later confirmed that his attorney
had advised him prior to Mr. Rice’s plea that Mr. Rice was going to receive twenty
(20) years. Appendix B, Exhibit 41.

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 6
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reviewing the same, billing documents within the files revealed negotiations
between Mr. Rice’s counsel and the judge and prosecutor at a local restaurant at
6:00 a.m. Appendix B, Exhibit 3. An undated report by then Idaho County
Sheriff, Randy Baldwin revealed direct communication between the judge and the
sheriff shortly thereafter concerning Mr. Baldwin’s preparation of the cabin in
which Mr. Rice claimed the murder occurred. Appendix B, Exhibit. Despite
searches at or near the time of the discovery of the bodies by a state criminalist, a
deputy sheriff and the coroner which revealed no blood present in the cabin,
following the overnight expedition arranged between Judge Reinhardt and Sheriff
Baldwin, visual observation showed significant blood present, confirmed by
luminol testing. See and compare, Appendix B, Exhibit 21 with Appendix B,
Exhibits 5, 19, 20, 34. The sheriff also claimed to have found a shell casing at the
scene. Appendix B, Exhibit 16 (Undated Report by Sheriff Baldwin), 16A
(undated and unsigned supplementary offense report by Deputy Travis Breckon); .
But see, Exhibit 17 (Declaration of Deputy Sheriff Travis Breckon)

Shortly after upon securing Mr. Rice’s (September 28, 2005) and his ex-
wife’s (October 14, 2005) affidavit, and confirming the notes and billings
reflecting the judge’s knowledge of the negotiations as true and correct copies

(October 21, 2005), Mr. Pizzuto filed a state petition for post-conviction petition
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in the state courts of Idaho consistent with the procedural requirements of the state
courts on November 25, 2005. Despite the above-described additional
investigation and evidence of misconduct, corruption and ultimately the pre-
judgment of the ultimate sentence of death by the trial judge, the petition was
rejected by the Idaho Supreme Court on March 19, 2010, rehearing denied, June
10, 2010. Pizzuto v. State, 233 P. 3d 86 (Idaho, 2010), cert denied, ___S. Ct.__,
(Jan 18, 2011).

Mr. Pizzuto alleged ineffective assistance of trial counsel, prosecutorial
misconduct and judicial bias in his first petition for a writ of habeas corpus in the
district court. Pizzuto v. Arave, 280 F. 3d 949, 954 (9™ Cir 2002).> A chief
component of this claim was that trial counsel had failed to adequately investigate
and impeach James Rice and William Odom. The district court recognized that
the State’s case in both the guilt and penalty phases depended in large measure on
the testimony of Rice and Odom. However, the court also found that Petitioner’s
failure to adequately explain what additional investigation would have uncovered
undermined the claim. “Further and most importantly, petitioner fails to point out

anything which would have been revealed by a more thorough investigation.”

3 See also, Pizzuto v. Arave, USDC Idaho, Case No. 92-0241-S-AAM.
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Order Denying Petition For Writ of Habeas Corpus at p. 74. Evident from this
Court’s recitation of the facts of the case is the heavy reliance by the state courts
and consequently this Court on the testimony of James Rice. Pizzuto v. Arave, 280
F. 3d 949, 954 (9™ Cir 2002)

What Pizzuto and his counsel did not know when he made his prior claims
of bias and misconduct and what neither the United States District Court nor this
Court knew when their respective decisions were rendered is that both the trial and
sentencing judge and the prosecutor concealed from Pizzuto’s trial attorneys
critical evidence of the judge’s pre-disposition to Mr. Pizzuto’s fate, a pre-
disposition to sentence Mr. Pizzuto to death, which the judge, Hon. George R.
Reinhardt, 111, actively promoted by directly participating in plea negotiations with
the co-defendant’s attorneys and the prosecutor. Those negotiations included
discussions of the facts as Mr. Rice would present them and investigatory
development corroborating those facts and included an hour and half 6:00 a.m.
meeting away from the courthouse with Mr. Rice’s counsel and the prosecuting
attorney, now magistrate, Hon. Henry R. Boomer, none of which was disclosed to
Mr. Pizzuto’s defense counsel. See Appendix B, Exhibit 4.

Nor did defense counsel know that the judge had attended a dinner with the

prosecutor and a number of state’s witnesses including the sheriff Randy Baldwin,
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a Washington state law enforcement official, Earl Davis, and the sister of Mr.
Pizzuto, Angellina Pizzuto Rawson, who after years of hiding, swore in a
declaration that at the dinner, Judge Reinhardt told her he was going to “hang” her
brother.* Appendix B, Exhibit 30.

Because of the seriousness of the allegations, Petitioner did all that he could
to corroborate and confirm the veracity of the co-defendant which ultimately led to
the discovery of numerous ex parte pre-trial and pre-sentencing contacts by the
judge, inconsistencies in the “discovery” of blood in the small cabin where Mr.
Rice claimed the murder. See Exhibits cited above. Petitioner also secured
significant corroborative evidence of a pattern and practice of unethical and illegal
behavior by the judge and sheriff which make the veracity of the acts alleged
herein more likely. See generally, Appendix B, Exhibits 17 (former Idaho County
Deputy Travis Breckon), 32 (former Idaho County Deputy Buck Kelty), 35
(former Idaho County Deputy David Riley), 36 (former United States Attorney

Ron Howen), 39 (former Idaho County Court Reporter, Gloria McDougall).

* The intent to “hang” language reportedly used by the judge is reiterated in
the Affidavit of court reporter, Gloria McDougal. See Appendix B, Exhibit 39 at 3.
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II. STATEMENT OF THE CASE

A. RELEVANT FACTUAL BACKGROUND

On July 25, 1985 Del and Berta Herndon were murdered at Ruby Meadows,
a remote location outside of McCall, Idaho and their bodies buried in shallow
graves. The crimes did not come to light until July 29, 1985, when James Rice
contacted the police in Orland, California and made statements implicating
himself, William Odom, Odom’s wife, Lene, and Gerald Pizzuto. See State v.
Pizzuto, 119 Idaho 742, 810 P.2d 680 (1991).

Autopsies of the Herndons revealed that both had been struck in the head
with a blunt object. See State v. Pizzuto, 810 P.2d 680 at 687. Del Herndon had
also been shot in the head with a rifle. No murder weapon was discovered nor was
there any forensic evidence linking any of the three men arrested to the crimes.
Mr. Rice told the police that the Herndons were shot in the small cabin but
examinations of the cabin by law enforcement and two different state criminalists
conducted in August and October of 1985, respectively, revealed no blood in the
cabin. Exhibits 5, 19, 20, 34.

Eventually Rice, the Odoms, and Pizzuto were arrested and charged in
Idaho County with first degree murder. See State v. Pizzuto, 810 P.2d 680 at 687.

All initially entered pleas of not guilty. Shortly before the trial, deals were made
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with the three California co-defendants, all of whom testified against Mr. Pizzuto,
the most critical of whom was James Rice. Petitioner was convicted of two counts
of first degree murder by a jury and sentenced to death by the trial judge, Judge
Reinhardt.

1. Events Leading to James Rice’s Guilty Plea.

From the time of their arrests until late January, 1986, none of the persons
charged entered guilty pleas or agreed to cooperate with the State. Mr. Rice’s
status as a co-defendant to be tried with Mr. Pizzuto’s trial was especially
problematic because of the statements Rice had already made. In Rice’s initial
statement to the police, he denied any involvement in the killings. After taking a
polygraph, Rice gave another statement to the police in California in which he
admitted to hitting both of the Herndons in the head with a hammer, at the
direction, not of Mr. Pizzuto, but of Mr. Odom.” Mr. Rice gave yet another
version of the offense when he was interviewed by Idaho County Sheriff Randy
Baldwin and attributed primary responsibility for the murders to Pizzuto, although

admitting it was he who shot Mr. Herndon in the head. He claimed he had done so

> In his 2005 affidavit, Rice again intimates Odom, not Petitioner, was the
main culprit. Appendix B, Exhibit 1 at 3 13, 4 915.
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only in an attempt to end Mr. Herndon’s sufferings. No physical evidence
corroborated any of Rice’s versions of events. Appendix B, Exhibits 19, 20, 34.

Unbeknownst to Pizzuto’s counsel, while awaiting trial in Idaho, Rice
continued to give conflicting accounts of the crimes to his lawyer. Rice’s inability
to tell a consistent story and his generally bizarre behavior aroused such concern
with his own attorneys that they moved for a mental examination. The attorneys’
request was supported by sworn testimony of counsel in which they averred Rice
answered questions “without any connection to reality or the facts” and was a
“compulsive answerer” who could neither tell a consistent story nor assist in his
defense. Appendix B, Exhibit 10. Rice was both an admitted poly-substance
abuser and a felon, those convictions included an armed robbery conviction.
Appendix B, Exhibit 11 [SEALED].

By January of 1986, neither of the Odoms nor Rice had agreed to plead
guilty. Without cooperation, the prosecutor faced going to trial without any
witness who would accuse Pizzuto, or any one of the other participants, of being
the actual killer. Without Mr. Pizzuto’s knowledge, the plea which was eventually
struck on Rice’s behalf was the result of the active and considerable participation
of the trial judge in plea negotiations. In exchange for pleas of guilty to two

counts of second degree murder, Rice would testify that he “expect[ed] life in
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prison” but this was coupled with an off-the-record and undisclosed promise that
Rice would, subject to his cooperation, be guaranteed a 20-year sentence, which
with good time credits, would insure that he would actually serve only 14 years, 8
months, and 16 days. Mr. Pizzuto’s jury was led to believe that Rice expected to
receive the most severe punishment short of death,® while at the same time Rice
was in fact testifying against Pizzuto in exchange for the certain knowledge that
awaiting him was a sentence far less than life.’

2. New Facts Supporting Existence of Undisclosed Plea
Bargain

In 2005, long after Mr. Pizzuto’s conviction was final and despite a prior
interview of Mr. Rice during a continuous and on-going investigation by
Petitioner, Mr. Rice stated for the first time known to Petitioner that his attorneys
told him that he would receive a sentence of 20 years in exchange for his

testimony against Pizzuto and that he would actually serve only 14 years, 8

° Appendix B, Exhibits 14, 15.

7 Shortly after Mr. Rice pleaded guilty, Mr. Odom did so as well. He entered
pleas of guilty to conspiracy to commit robbery, theft, and two counts of voluntary
manslaughter with an on the record agreement that the prosecutor would not ask for
more than 10 years apiece on the manslaughter counts but that the prosecution was
otherwise not bound to recommend any sentence and the judge not bound to impose
any particular sentence. Mr. Odom received a 20 year sentence—the same as he had
been advised by his attorney Mr. Rice would receive. Appendix B, Exhibit 41.
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months and 16 days. Appendix B, Exhibit 1. This is, in fact, the sentence that Mr.
Rice received. Following Rice’s disclosure, his ex-wife corroborated his affidavit,
swearing under oath that Mr. Rice told her prior to his sentencing that he would
get 20 years. Appendix B, Exhibit 3.

Searching for further corroboration of Rice’s and his ex-wife’s affidavits,
Pizzuto’s counsel searched files of Mr. Rice’s counsel in which notes and billing
records of defense counsel shed further light on how the deal was reached and
then concealed. According to the co-defendant’s trial counsel’s notes, the
prosecutor, Hank Boomer, called Rice’s attorney and “discussed certain aspects of
the Rice case[]” on January 8, 1986. The following day, Rice’s counsel called

b

Boomer and gave him “certain information requested the day before.” That same
day, Rice’s counsel received a telephone call from “Judge Reinhardt in reference
to the Rice case.” On January 13, 1986 Rice’s counsel’s billing records reflect
two hours of “serious consultations and negotiations for plea- bargaining” with
“the prosecutor.” Appendix B, Exhibit 4.

The culmination of the negotiations was a meeting which took place at the

Crossroads [a local restaurant] on January 16, 1986. Handwritten notes from one

of Mr. Rice’s counsel show that the meeting took place at 6:00 a.m. and that the
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attorneys for Rice, the prosecutor, and Judge Reinhardt “discussed negotiations for
Rice to enter a plea to reduced charges” which included “certain questions raised
by the judge.” The notes also state that counsel “would interview Rice before next
Thursday—Jan. 23.” Exhibit 4.

Based on the affidavits and counsel notes, Petitioner sought post-conviction
relief including discovery, depositions and an evidentiary hearing to show that it
was at this meeting that the prosecutor promised and the judge agreed that if Rice
pleaded guilty and testified against Pizzuto, he would receive a 20 year sentence
but only serve 14 years, 8 months, and 16 days.

3. Rice’s Guilty Plea
a. The Plea Hearing

Prior to Pizzuto’s trial, Rice entered a plea of guilty. At the hearing, the
judge, the prosecutor, and Rice’s defense counsel failed to disclose how the
agreement had been reached and exactly what the agreement was. See Appendix
B, Exhibit 12. The questions posed by Judge Reinhardt and the answers given by
the prosecutor created the impression that the agreement had been reached
between Rice’s defense and the prosecution, omitting any reference to the judge’s
presence at and participation in the plea bargaining process. Id. The judge

stressed to Rice that the court could impose a fixed life sentence for each of the
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second degree murder counts and that Rice was not being promised any sentence,”
when the judge knew full well that he was a party to an agreement that assured
Rice a 20-year sentence and an even shorter amount of time that would actually be
served. The judge specifically asked Rice if any promises had been made in
exchange for his guilty plea. Rice answered “no.” However, a promise of a 20-
year sentence had been made -- a promise to which the judge was a party.
b. The Concealment of the Agreement

The prosecution deliberately concealed the plea negotiations and the
promised sentence from the defense. On February 18, 1986 the prosecution filed
its “Third Compliance with Discovery” and provided Pizzuto’s counsel with the
transcript of Rice’s plea and sworn statement. However, the discovery did not
mention the negotiations between Rice, his counsel, and the judge, nor did it
mention that Rice had been promised a sentence of 20 years and was not facing a
possible fixed life sentence. Following the plea agreement, evidence not
previously available became available. Most remarkably, the site where Rice then

claimed Petitioner killed the Herndons, which had previously showed no signs of

 Appendix B, Exhibit 12 at 15, 17, 19-20.
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blood, upon “re-examination” -- a re-examination directed by the trial judge and
the local sheriff — now revealed significant evidence of blood in the cabin.
4. Rice’s Testimony at Mr. Pizzuto’s Trial
At Pizzuto’s trial, the prosecution elicited testimony from Mr. Rice that he
was facing up to life imprisonment, and emphasized this fact in closing argument.
While conceding that Mr. Rice had many flaws, the prosecutor was still able to
assure the jury that Rice had not gotten away with anything and was looking at life
in prison. “Jim Rice expects, and he told you from the witness stand, that he may
spend the rest of his natural life in prison. Got a great deal, didn’t he?”
5. Rice’s Sentence
The day after Mr. Pizzuto was sentenced to death by Judge Reinhardt, Judge
Reinhardt sentenced Mr. Rice to 20 years, on each of the second degree murder
counts to be served consecutively. This was the same sentence received by
William Odom, who had entered pleas of guilty to the lesser charges of conspiracy
to commit robbery and voluntary manslaughter after being advised by his attorney
that Rice was going to plead guilty and get twenty years and that the plea would

result in dismissal of charges against his wife, also charged.” Exhibit 41.

® Mr. Odom later filed a post-conviction petition claiming the plea was

(continued...)
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Without knowing of the matters surrounding the plea agreement now
known, the jury in petitioner’s case returned verdicts of guilty on two counts of
murder in the first degree and two counts of first degree felony murder under
instructions which permitted Mr. Pizzuto to be found guilty as a party to the
offense. Following a sentencing hearing before the judge alone, as then provided
by Idaho Code § 19-2515, the judge made findings of fact in aggravation and
mitigation and sentenced Mr. Pizzuto to death on two counts of first degree
premeditated murder and felony murder on May 23, 1986. The Judgment and
Sentences of death were filed on May 27, 1986, and it is from these convictions
and sentences that relief is sought.

B. PROCEDURAL HISTORY

1. Direct Appeal and Section 19-2719 Post-Conviction

Petitioner, represented by the same counsel as at trial, appealed to the Idaho
Supreme Court from the Judgment and Conviction, the imposition of sentence, and
the denial of postconviction relief. The conviction and sentence of death were

affirmed. State v. Pizzuto, 119 Idaho 742, 810 P.2d 680 (1991), cert. denied,

’(...continued)
coerced, which resulted in a modification of the sentences to be served concurrently
rather than consecutively. Appendix B, Exhibit 41.
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March 2, 1992. In that appeal he specifically raised the issue of Judge Reinhardt’s
bias and prejudice, based upon the judges knowledge of the co-defendant
proceedings. Id. at 776, and at 714.

As required by statute, trial counsel filed a petition for postconviction relief
within forty-two days of imposition of judgment. Idaho Code §19-2719. In the
post-conviction proceedings trial counsel moved for the disqualification of Judge
Reinhardt because he “may have become a witness in this matter concerning what
information he received prior to sentencing which was not disclosed to the
defense.” The Motion was summarily denied.

On consolidated appeal, the Idaho Supreme Court affirmed the conviction
and sentence and denial of postconviction relief. State v. Pizzuto, 810 P. 2d 680
(Idaho 1991) cert. denied, 503 U.S. 908, (1992) (hereinafter Pizzuto I). On the
issue of disqualification of the judge, the Idaho Supreme Court said:

Pizzuto does not provide this Court with any insight as to what information

Judge Reinhardt may have received while presiding over the prosecutions of

Rice and Odom. If in fact Judge Reinhardt had been exposed to prejudicial

information, “[t]hat judges are capable of disregarding that which should be

disregarded is a well accepted precept in our judicial system.” [Citations

omitted].

State v. Pizzuto, 810 P.2d 680, 715 (1991) (hereinafter, Pizzuto I).
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2. Federal Habeas Corpus Proceeding

On June 22, 1992, Petitioner sought relief in federal court and new counsel
was appointed. A petition for writ of habeas corpus was filed on September 18,
1992 and amended on September 18, 1992. Pizzuto v. Arave, 280 F.3d at 954.

The petition was stayed pending Mr. Pizzuto’s exhaustion of a claim of ineffective
assistance of counsel. No evidentiary hearing was held on the issue of ineffective
assistance of counsel and the i1ssue was defaulted under Idaho Code §19-2719 and
the petition dismissed, a ruling affirmed by the Idaho Supreme Court in Pizzuto v.
State, 127 Idaho 469, 903 P.2d 58 (1995).

The Ninth Circuit Court of Appeals denied Petitioner relief but stayed the
mandate in that case pending this Court’s decision in Ring v. Arizona,536 U.S. 584
(2002), Pizzuto v. Arave ,280 F. 3d 1217 (2002), and later stayed the time for
filing a petition for rehearing and/or rehearing en banc pending the final
disposition of Schriro v. Summerlin, 542 U.S. 348 (2003). Pizzuto v. Arave, 345
F.3d 1119 (2003).

On the issue of the judicial bias, the Court summarized the issue as follows:

Pizzuto relies on unrebutted affidavits from his mother, father and sister

averring that, at the start of the trial, Judge Reinhardt told Mrs. Pizzuto “[y]our

son is a murderer-get it through your head-we're going to burn his ass” to argue

that he should have an evidentiary hearing on his claims of judicial bias.
Pizzuto asserts that one of his trial lawyers, Nick Chenoweth, who also
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represented him at sentencing, on appeal, and in consolidated post-conviction
relief proceedings, was present when the comments were made. Pizzuto first
raised the claim of judicial bias in his second and third petitions for post-
conviction relief; in them, he explained that he had not done so earlier because
he was unaware of the claims, and his lawyer's relationship with the trial judge
created an actual conflict of interest sufficient to excuse the default. In both
instances, the trial court and Idaho Supreme Court held that the claims were
procedurally defaulted because they were known or reasonably should have
been known at the time Pizzuto brought his first petition. Pizzuto 11, 903 P.2d
at 60; Pizzuto 111, 10 P.3d at 744-45.

280 F. 3d at 974-75. In the original federal habeas corpus proceedings, there were
no claims of prosecutorial misconduct."
3. Other Post-Conviction Proceedings
During the pendency of the federal proceedings and thereafter, successive

petitions for state post-conviction relief, all of which save one sought to disqualify

' Attempts to expand the habeas petition and record to include the Brady
claims raised in the third state post-conviction and an application to file a successor
petition were denied by this Court. Pizzuto v. Arave, 280 F. 3d at 954 n.1.
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the trial judge,'' were routinely and summarily dismissed."” See Pizzuto v. State,
127 Idaho 469, 903 P. 2d 58, 60-61 (1995) (Pizzuto II) (finding that I.C. §19-2719
precluded further proceedings in state courts, rejecting Petitioner’s claim of the
denial of ineffective assistance of trial counsel who had represented Petitioner in
his first expedited, consolidated post-conviction proceeding under I.C. §19-2719,
because “[trial] counsel was aware of the possible existence of claims of [their
own] ineffective assistance” of counsel.); Pizzuto v. State, 134 1daho 793, 10 P. 3d
742, 747-48 (2000) (Pizzuto 111) (rejecting Petitioner’s claims of violations of
Brady v. Maryland by the State’s failure to disclose information regarding co-
defendants, including Rice’s mental condition rendering him “unable to tell the
truth” and Odom’s work history, his experience as a police informant, his past

fabrication of events, and his violation of probation for an earlier offense, because

""" The only post-conviction proceeding in which disqualification of Judge
Reinhardt was not sought was the post-conviction seeking relief under Ring v.
Arizona, 536 U.S. 584 (2002) which raised a purely legal question of retroactivity of
the right to jury fact-finding in a capital case. See Pizzuto v. State, Idaho Supreme
Court Case No. 32677/32678, Order, December 28, 2006, cert granted,552 U.S.
1227,128 S.Ct. 1441, 170 L.Ed.2d 271 (2008) (Judgment vacated and remanded for
further proceedings in light of Danforth v. Minnesota, 552 U.S. 264, 128 S. Ct. 1029,
169 L.Ed. 2d 859 (2008) (Pizzuto 1V).

"> Despite efforts by Petitioner to secure sufficient notice from the Idaho
Supreme Court that further state efforts were futile, the uncertainty of the application
of the capital post-conviction statute made continued efforts to exhaust necessary to
federal review.
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they were known, or should have been known, at time of first petition for post-
conviction relief by defendant who was sentenced to death, where the information
was in the co-defendant's case file and the file was a public record, and thus,
defendant waived his claims regarding state's alleged due process violation in
failing to disclose the information).

Following the United States Supreme Court’s opinion in Ring v. Arizona,
supra, Petitioner filed a post-conviction proceeding in state court seeking
retroactive application, which was rejected under Summerlin v. Schriro, 542 U.S.
at 358. See Pizzuto v. State, Idaho Supreme Court Case No. 32677/32678, Order,
December 28, 2006, cert granted, 552 U.S. 1227, 128 S. Ct. 1441, 170 L. Ed.2d
271 (2008) (Judgment vacated and remanded for further proceedings in light of
Danforth v. Minnesota, 552 U.S. 264, 128 S. Ct. 1029, 169 L. Ed. 2d 859 (2008).
On remand from the U.S. Supreme Court, the State of Idaho again rejected
Petitioner’s argument that Ring should be retroactively applied under state law. In
re Rhoades, McKinney, Pizzuto, Card, Hairston, and Stuart v. State, 149 1daho
130, 233 P. 3d 61 (March 17, 2010).

On June 19, 2003, Petitioner filed a petition for post-conviction relief under
Atkins v. Virginia, 536 U.S. 304 (2002). Pizzuto v. State,146 Idaho 720, 202 P. 3d

642, 646 (2008) (Pizzuto I). The Idaho Supreme Court affirmed the sentencing
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judge’s denial of relief under Atkins v. Virginia without an evidentiary hearing, in
part because Mr. Pizzuto failed to produce evidence showing that his IQ was 70 or
below prior to his eighteenth birthday. Pizzuto v. State, 146 1daho at 734, 202 P.
3d at 656 . The Atkins claims are now pending an evidentiary hearing in the
United States District Court, District of Idaho, in a successive petition for writ of
habeas corpus. Pizzuto v. Hardison, CV-05-00516-S-BLW, 2009 WL 2905537
(Sept. 4, 2009), Winmill, J., presiding.

4. The Instant Proceedings.

The state post-conviction petition giving rise to these proceedings was filed
November 25, 2005, less than sixty days after securing Mr. Rice’s admission that
he had been promised far more than he admitted at Petitioner’s trial. Petitioner
alleged that the prosecutor wilfully withheld information as to the true content of
the plea agreement, and similarly alleged that the trial judge had numerous ex
parte contacts with the prosecutor, co-defense counsel and witnesses, including
participating in plea negotiations and coordinating evidence to be marshaled
against Mr. Pizzuto, all in violation of the Due Process and Equal Protection
Clauses of the Fifth and Fourteenth Amendment and the Eighth Amendment right

to be free from cruel and unusual punishment.
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The petition was supported by numerous sworn affidavits by witnesses to
the judge’s ex parte activities, including a dinner with witnesses during the trial at
which the judge declared he was going to “hang” Petitioner. Appendix B, Exhibit
30.

The judges in the Second Judicial District, where Judge Reinhardt is a
retired senior judge, recused themselves. The Idaho Supreme Court assigned the
case to the Fourth Judicial District in Ada County, Boise, Idaho.

The first out-of district judge assigned granted the State’s motion to dismiss
pursuant to Idaho Code 19-2719, in part. Specifically, the district court judge
issued an opinion which included dismissal of the claim relating to the blood
evidence as “categorically cumulative and/or irrelevant”; claims relating to the
recently disclosed plea bargain because “the plea bargain evidence is not material
under the standards set forth in Napue, Hayes, and Sivak”, and of the judicial
misconduct claims regarding Judge Reinhardt’s participation in and his silence
when perjury was committed and his interaction with the jurors during the trial and
after the verdict was rendered.

The court did, however, order an evidentiary hearing on the allegations of
judicial bias and misconduct regarding a dinner conversation with the prosecutor

and State’s witnesses. While moving toward the evidentiary hearing for which the
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Judge Reinhardt and former prosecutor, Henry Boomer, had been subpoenaed, "
the district court judge recused herself.

After supplemental briefing and argument, a newly assigned judge, without
addressing the original judge’s order, granted the State’s Motion for Summary
Dismissal on the single remaining issue of judicial misconduct and vacated the
evidentiary hearing order.

On appeal, the Idaho Supreme Court held the claims were barred under
Idaho Code §19-2719(5) because the claims were known or should have been
known within forty-two (42) days of the Judgment and Sentence entered on May
27, 1986 (plea bargain), Petitioner failed to make a prima facie case. Pizzuto v.
State, 233 P. 3d 86, 92-94 (Idaho 2010). The Idaho Supreme Court’s opinion also
addressed constitutional issues now raised below. The state supreme court
specifically found that “I.C.§19-2719 does not violate the Equal Protection Clause,
State v. Beam, 115 Idaho 208, 213, 766 P.2d 678, 683 (1989), and it does not
violate the Due Process Clause. Rhoades, 120 Idaho at 806, 820 P. 2d 676”). 233

P. 3d at 95-96. The decision was factually and legally unprecedented and

" Attempts to subpoena the former sheriff were unsuccessful.
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unconstitutional. The United States Supreme Court denied Mr. Pizzuto’s petition
for writ of certiorari thereon. Pizzuto v. Idaho, USSC No. 10-6377 (January 18,
2011).

III. REASONS AUTHORIZATION TO FILE A SUCCESSIVE PETITION
FOR WRIT OF HABEAS CORPUS SHOULD BE GRANTED

A. The Law Governing Successive Habeas Corpus Applications.
As amended by the Anti-Terrorism and Effective Death Penalty Act
(“AEDPA”), 28 U.S.C. §2244 (b)(2)(B)(1)-(i1) provides:

A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a prior
application shall be dismissed unless . . . the factual predicate for the
claim could not have been discovered earlier through the exercise of
due diligence; and the facts underlying the claim, if proven and
viewed in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that, but for constitutional

error, no reasonable factfinder would have found the applicant guilty
of the underlying offense.

28 U.S.C.§2244 (b)(2)(B)(1)-(i1).
1. Petitioner has Made a Prima Facie Case of Judicial
Misconduct and Bias.
The unrefuted allegations that Judge Reinhardt expressed hostility toward
Mr. Pizzuto, directed and orchestrated the plea negotiation and blood evidence

investigation, and decided to impose the death penalty in advance of the
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sentencing hearing, compel the conclusion that Mr. Pizzuto was not tried by an
impartial judge, in violation of due process. The allegations, if proved at an
evidentiary hearing, entitle Mr. Pizzuto to a new trial. Porter v. Singletary, 49
F.3d 1483, 1489-90 (11th Cir. 1995). The state courts erred in finding the claim
procedurally barred, Where as here, the allegations of judicial misconduct are
supported by declarations of reputable credible persons and documentation, Mr.
Pizzuto is, at the very least, entitled to an evidentiary hearing on the critical issue
of judicial misconduct, i.e., did Judge Reinhardt in fact pre-judge both the guilt of
Petitioner and the appropriate penalty to impose.

The evidence before this Court certainly presents an unquestionable prima
facie case on that issue. Judge Reinhardt participated and orchestrated an
arrangement to assure the State had a witness to testify that Mr. Pizzuto was the
killer; Judge Reinhardt repeatedly advised the family of Petitioner, both those who
were in contact with Petitioner and those who were testifying for the State and
estranged from Petitioner (Angelina Rawson) of his intent to impose the death
penalty in words not unlike those he used in the Lankford case as testified to by
the Court reporter, Gloria McDougall. Appendix B, Exhibit 39. Judge
Reinhardt’s pre-judgment on the penalty is confirmed by his conversations with

the jury following the verdict. Appendix b, Exhibits 26, 27, 28, 29, 31. Judge
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Reinhardt served as judge in Pizzuto’s trial, sentence and postconviction
proceedings without giving notice to Petitioner’s counsel of his activities in
relation to the plea negotiations. In what would have been perjurious for a
witness, the judge’s silence during Mr. Pizzuto’s trial regarding his pre-trial
actions is unquestionably unconstitutional.'"* Neither the Constitution of the
United States of America, nor the decisions of the United States Supreme Court
can possibly permit an execution ordered solely on the fact-finding of a judge so
decidedly partial. U.S. Const. 5, 8, 14.

2. Petitioner Has Been Consistently Diligent in Pursuing His
Judicial Misconduct Claim

In prior post-convictions, Mr. Pizzuto has raised claims of judicial
misconduct, offering affidavits to support the same. Petitioner has alleged and the
State has not refuted that Judge Reinhardt had made comments suggesting he was
going to “burn” Petitioner’s “ass”, and that his attorney Nick Chenoweth was a
close personal friend of Judge Reinhardt. Appendix C, D. Mr. Pizzuto also
moved to disqualify Judge Reinhardt and requested discovery and an evidentiary

hearing. Appendix C at 27. Judge Reinhardt dismissed the petition without ruling

' Judge Reinhardt’s silence has previously resulted in constitutional error.

See Lankford v. Idaho, 500 Idaho 110, 120 (1991).
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on the disqualification motion. This Court affirmed, holding that all of the issues,
including those relating to the egregious judicial misconduct, should have been
raised in Mr. Pizzuto’s first post-conviction proceeding, within forty-two days of
the Judgment and Sentence. Pizzuto 11, 903 P.2d at 60.

In the federal courts, Petitioner again raised the issue of judicial misconduct.
See Pizzuto v. Arave, USDC Case No. CV-92-0241-S-AAM, specification of non-
frivolous issues to be raised in Petition for Habeas Corpus, (Dkt. 4), and First
Amended Petition for Writ of Habeas Corpus, Dkt. 29. The federal district court
refused to reach the merits of the claim. Acknowledging that Mr. Pizzuto had
provided affidavits substantiating Judge Reinhardt’s off-the-record remarks, the
district court nevertheless found that because Mr. Pizzuto had not explained how
the hostile remarks to his family members had affected the trial, he could not show
“actual prejudice.” See Pizzuto v. Arave, USDC Case No. CV-92-0241-S-AAM,
Order Resolving Procedural Issues, Dkt. 78 at 77-80. (emphasis in original). On
appeal, this Court of Appeals found that Petitioner failed to establish “cause” to
avoid the finding of procedural default in the state courts. Pizzuto v. Arave, 280 F.
3d 949, 975 (9™ Cir. 2002). The additional evidence now adduced showing

extraordinary bias and misconduct on the part of the trial and sentencing judge
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compels consideration of the issue and reversal of the conviction and sentence
imposed by that judge.
B. HAD THE NEWLY DISCOVERED EVIDENCE BEEN
PRESENTED AT TRIAL, NO REASONABLE FACTFINDER
WOULD HAVE FOUND PETITIONER GUILTY OF THE
UNDERLYING OFFENSES OR SENTENCED HIM TO
DEATH.
1. Judicial Bias and Misconduct
The state postconviction court did not conduct an evidentiary hearing.
Though Judge Williamson initially was sufficiently concerned by the allegations
to permit a limited hearing on the assertion that Judge Reinhardt made comments
to a state’s witness during the trial which illustrated a pre-determination of the trial
and sentencing results, that Order was ultimately vacated by Judge Owen. 34845
CR at 637-647. There was never been a meaningful opportunity for the state
district court to assess the credibility of the affiants who submitted affidavits or to
determine whether the court’s actions at trial sentencing were so adversarial and
pre-judgmental as to render the sentencing trial fundamentally unfair.
This is not a case involving merely an uncorroborated news report or rumor.
Nor does this case involve a conclusory proffer of judicial misconduct. The

proffer is that there is now evidence that the judge actively participated and

directed the plea negotiations with the co-defendant’s counsel and the prosecutor

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 32

App. 334



Case: 11-70623, 03/02/2011, ID: 7665963, DktEntry: 1-1, Page 41 of 64

to secure testimony against Mr. Pizzuto, outside the presence or knowledge of
Petitioner or his counsel; that the judge participated in arranging and directing the
acquisition of evidence at or near the same time as the plea negotiations; that the
trial and sentencing judge made an affirmative statement of pre-judgement pre-
trial to a state’s witness (Angelina Rawson) and made affirmative statements
relevant to sentencing to members of the jury prior to the sentencing hearing that
demonstrated animosity towards Petitioner.

Add to that the proffer of the three persons who had previously come
forward with specific and reliable evidence that the judge had a fixed
predisposition to sentence this particular defendant to death before he was
convicted by the jury. See Appendix B, Exhibit 43 (Affidavit of James R. Siebe
with attached Affidavits of Gerald R. Pizzuto, Sr., Pamela Pizzuto; Toni King.)
Those declarations now take on additional credibility as a result of the declarations
of both Angelina Rawson, the state’s witness and the court reporter, Gloria
McDougall, who revealed similar statements made by this judge about another
defendant who he sentenced to death. Appendix B, Exhibit 39.

The extra-judicial expressions of actual bias, and prosecutorial actions of
the judge create a presumption that the activity was prejudicial. The burden was

on the prosecution to prove that there was no prejudice. At the very least, due
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process demands that the Petitioner 1s entitled to an evidentiary hearing to permit
complete inquiry. More importantly, however, denial of the evidentiary hearing
regarding the ex parte meeting on Rice’s plea, the judge’s silence during Rice’s
false testimony and the false “resurrection” of corroborating physical evidence to
support Rice’s testimonial version of events demands a court hearing, somewhere
in these United States of America. Without a hearing, the execution of Jerry
Pizzuto on the word of James Rice and the factfinding of a biased and overly
intrusive sentencing judge is an outright injustice and constitutionally intolerable.
2. Prosecutorial Misconduct

In the state courts, Mr. Pizzuto submitted affidavits that have been neither
challenged nor refuted; the record plainly shows the prosecutor withheld critical
information regarding the gathering of physical evidence, withheld evidence of the
plea agreement with the co-defendant, James Rice, and stood by silently or may
have actively promoted the co-defendant’s false testimony. As argued above, Mr.
Pizzuto is entitled to relief on the Brady and Napue errors alleged. Alternatively,
he is at a minimum entitled to a full evidentiary hearing on the acts of the
prosecutor, state agents and trial and sentencing court in failing to disclose the ex

parte proceedings and standing by while false testimony was given to the jury.
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Rice and Odom potentially faced the death penalty themselves. By adroit
finger-pointing toward Mr. Pizzuto, they were able to avoid a death sentence. See
Odom v. State, 121 Idaho 625, 627, 826 P.2d 1337, 1339 (Idaho App. 1992).
Their life-saving deals, however, came at a price to Mr. Pizzuto when the deals
were closed by bargains made with direct input from the same judge who would
sentence Mr. Pizzuto. Petitioner’s defense counsel at trial was deprived of
essential information that should have been disclosed because the only interested
party not present or represented at those proceedings was Mr. Pizzuto. He is
entitled to know what assertions and representations were made to the judge to
persuade him to accept the plea recommendations and from which the judge
concluded Mr. Pizzuto deserved a death sentence while the co-defendants did not.
See Gardner v. Florida, 430 U.S. 349 (1977); see also, Sivak v. State, 112 Idaho
197, 205, 731 P.2d 192, 200 (Idaho 1986).

The newly discovered evidence is so damaging that confidence can no
longer be maintained in the trial’s reliability. The evidence against Pizzuto in this
case came directly from James Rice, whose credibility is utterly devastated by the
new evidence. Though the evidence is impeaching, it is so clear and convincing
that a jury’s reliance upon the trial testimony of Rice. = The unrefuted

allegations that Judge Reinhardt expressed hostility toward Mr. Pizzuto, directed
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and orchestrated the plea negotiation and blood evidence investigation, and
decided to impose the death penalty in advance of the sentencing hearing outside
the presence of the defense, compel the conclusion that Mr. Pizzuto was not tried
by an impartial judge, in violation of due process. The allegations, if proved at an
evidentiary hearing, entitle Mr. Pizzuto to a new trial. Porter v. Singletary, 49
F.3d 1483, 1489-90 (11th Cir. 1995).

It 1s respectfully submitted that the evidence in support of the Petition
sought to be filed and now before this Court is overwhelmingly. Judge Reinhardt
participated and orchestrated an arrangement to assure the State had a witness to
testify that Mr. Pizzuto was the killer; Judge Reinhardt repeatedly advised the
family of Petitioner, both those who were in contact with Petitioner and those who
were testifying for the State and estranged from Petitioner (Angelina Rawson) of
his intent to impose the death penalty in words not unlike those he used in the
Lankford case as testified to by the court reporter, Gloria McDougall. Appendix B,
Exhibit His pre-judgment as to penalty is confirmed by his conversations with the
jury following the verdict. Appendix B, Exhibits 26 at 3916. Judge Reinhardt
participated in Pizzuto’s trial, sentence and postconviction proceedings without
giving notice to Petitioner’s counsel of his activities in relation to the plea

negotiations and the acquisition of blood evidence prior to Mr. Pizzuto’s trial. In
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what would have been perjurious for a witness, the judge’s silence during Mr.
Pizzuto’s trial regarding his pre-trial actions is unquestionably unconstitutional."
The Constitution of the United States of America cannot possibly permit an
execution ordered by a judge so decidedly partial. U.S. Const. 5, 8, 14. The
prosecution and trial judge knew of significant exculpatory and impeachment
material (“Brady material”) regarding both Rice and the coordination of additional
evidence to corroborate the Rice version adopted pursuant to the plea agreement
was not disclosed. Petitioner suffered substantial prejudice which infected his trial
and totally undermines confidence in the verdict and sentence because he was not
aware of the undisclosed benefits promised to Rice and the judge’s active
participation in those promises. The Brady/Napue material includes: the
admission by Rice that he was promised twenty years, not the possible life without
parole to which he testified, the corroboration by Rice’s ex-wife of the promise
made in exchange for the plea, the active participation and agreement by the trial
and sentencing judge with the plea bargain, the billings of Rice’s lawyers

corroborating the judge’s participation, the ex parte communications by the judge

'* Judge Reinhardt’s silence has previously resulted in constitutional error.

See Lankford v. Idaho, 500 Idaho 110, 120 (1991).
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with state’s witnesses and jurors prior to the sentencing, in which the judge was
the sole fact finder.

Mr. Pizzuto’s trial was infected by the egregious misconduct of the
prosecutor and the trial judge. Without notice to the defense, the judge and
prosecutor reached an undisclosed deal with James Rice that he would receive a
20 year sentence and serve even less actual time. The judge and prosecutor then
conducted a public plea hearing at which this deal was not disclosed, but instead a
false impression was created that Mr. Rice could expect a sentence of up to fixed
life in prison. At Mr. Pizzuto’s trial this deception continued. The prosecution
elicited knowingly false testimony from Mr. Rice about his plea deal and the
judge, knowing this testimony was false, allowed it to stand uncorrected.

The undisclosed plea deal constitutes material impeachment entitling Mr.
Pizzuto to relief under Brady v. Maryland, 373 U.S. 83 (1963) and United States v.
Bagley, 473 U.S. 667 (1985). The eliciting of knowingly false testimony entitles
Mr. Pizzuto to relief as well. Giglio v. United States, 405 U.S. 150 (1972); Napue
v. lllinois, 360 U.S. 264 (1959); Hayes v. Brown, 399 F.3d 972 (9" Cir. 2005)
(granting habeas relief because of undisclosed plea deal for State’s star witness).

The legitimacy of our criminal justice system depends on the “special role

played by the American prosecutor in the search for truth in criminal trials.”
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Banks v. Dretke, 540 U.S. 668, 696 (2004) (quoting Strickler v. Greene, 527 U.S.
263, 281 (1999)). The same principle extends to the police and their investigatory
work in supporting the prosecution. Full disclosure, competency in the
investigation, and confidence in the evidence is expected. The obligation of the
prosecutor to disclose evidence favorable to the defense serves to “justify trust in
the prosecutor as ‘the representative ... of a sovereignty ... whose interest ... in a
criminal prosecution is not that it shall win a case, but that justice shall be done.””
Kyles, 514 U.S. at 439, (quoting Berger v. United States, 295 U.S. 78, 88 (1935)).

Napue holds that the knowing use of false evidence by the state, or the
failure to correct false evidence, violates due process. Napue v. Illinois, 360 U.S.
264, 269 (1959). To prevail on a Napue claim, the petitioner must show that “(1)
the testimony (or evidence) was actually false, (2) the prosecution knew or should
have known that the testimony was actually false, and (3) ... the false testimony
was material.” Hayes v. Brown, 399 F.3d 972, 984 (9th Cir. 2005) (en banc)
(omission in original) (internal quotation marks omitted). For the purpose of
Napue claims, materiality is determined by whether “there is ‘any reasonable
likelihood that the false testimony could have affected the judgment of the jury,””
in which case the conviction must be set aside. Belmontes v. Brown, 414 F.3d

1094, 1115 (2005) (quoting United States v. Agurs, 427 U.S. 97, 103 (1976)).
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“Under this materiality standard, [t]he question is not whether the defendant would
more likely than not have received a different verdict with the evidence, but
whether in its absence he received a fair trial, understood as a trial resulting in a
verdict worthy of confidence.” Hayes, 399 F.3d at 984 (alteration in original)
(internal quotation marks omitted).

The prosecution failed to disclose certain evidence regarding favorable
treatment of Rice that was potentially impeaching or exculpatory. The district
court found that the prosecution's failure to disclose that Rice received lenient
treatment, in the form of an agreed upon twenty year sentence, despite his
admission that he killed at least one of the victims in exchange for his testimony
against Pizzuto, did not “represent[] anything beyond impeachment and
cumulative evidence.” 34845 CR at 507. Even if that characterization were true,
the evidence nonetheless is material and requires reversal. There is no question
this evidence could have been useful to Pizzuto, as the defense attempted to
portray Rice as an unmitigated liar motivated by self-interest to fabricate evidence.
Although the jury was aware of Rice's receiving less than death in exchange for
testifying against Pizzuto, the fact that he did receive lenient treatment and
testified falsely to the degree of leniency agreed upon for his testimony at

Pizzuto's trial could have given the jury an additional reason to distrust Rice's
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testimony -- and indeed the entire circumstantial case presented by the State. As a
result of the State's non-disclosure of this evidence, the development of a more
comprehensive theory of the co-defendants’ incentives in testifying was hindered.
See Banks, 540 U.S. at 691 (“Corresponding to the second Brady component
(evidence suppressed by the State), a petitioner shows ‘cause’ when the reason for
his failure to develop facts in state-court proceedings was the State's suppression
of the relevant evidence.”).

The prosecution violated Napue by failing to correct and indeed relying
upon Rice’s testimony that he expected to get life in exchange for his cooperation
in the State's case against Pizzuto. The trial judge’s and State's failure to correct
false testimony on this issue violated due process. The undisclosed evidence
regarding the lenient treatment Rice received, Rice’s misleading testimony that he
faced “and expected” a life sentence in exchange for his cooperation in the State's
case against Pizzuto, and Rice’s false testimony as to the place of the murder and
actual plea agreement is material for both Brady and Napue purposes.

Notwithstanding the prosecutor’s protestations otherwise, Rice and Odom
provided the only “direct” evidence that connected Pizzuto to the actual
commission of the murders. 16489 TR at 2113-2120. Odom’s testimony was

effectively dismissed because under it, he was not guilty of any offense, something
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the State admitted was totally incredible. The state thus relied solely on Rice’s
testimony, and for corroboration of that testimony presented the purported “blood
evidence.” Without the co-defendants’ testimonies, which were not consistent
with each other, the prosecution's case against Pizzuto was entirely circumstantial.
No fingerprints, DNA evidence, or eyewitness testimony placed Pizzuto at the
scene. See Hayes v. Brown, 399 F.3d 972, 985-988 (9th Cir. 2005) (en banc)
(holding that evidence of an undisclosed deal with a witness was material where
the witness's testimony regarding the defendant's confession was undoubtedly the
centerpiece of the prosecution's case and almost all of the other evidence against
the defendant was circumstantial).

Contrary to the state district court’s conclusion, which was not addressed by
the Idaho Supreme Court, the non-disclosure of Rice’s lenient treatment was
material. The failure to disclose this evidence may well have altered the outcome
of the trial. The prosecution's suppression of evidence and failure to correct the
false testimony was material, resulting in a due process violation under Brady and
Napue. Thus, not merely was questioning of the prosecution’s case impeded, but
the manifest falsity of that case was never revealed to the jury.

No reasonable juror, however, would have found Rice credible, had the

newly discovered evidence been available and presented at trial. Indeed, had the
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defense known of the ex parte communications including participation by the
judge with the co-defendant’s counsel and prosecutor outside the presence of the
defense, they would have removed the judge from the case which, at the very least,
undermines any confidence in the sentence. Beyond that, had Rice not received
the twenty year promise, it is unlikely he would have testified at all, making
conviction and certainly, death, extraordinarily unlikely. He had struck a deal
with the State which gave him a motivation to shift the blame to someone else and
he had told the district court at the time of his guilty plea that “I plead guilty to
two counts of second degree murder so that I don’t die.” Trial Transcript (“Tr”)
1882. Moreover, while Rice denied either planning or participating in the
murders, his own testimony included not only the admission that he had shot Mr.
Herndon, Tr 1827, but also his admission that prior to the Herndons being
murdered, he had dug a hole which turned out to be Berta Herndon’s grave. Tr
1810.

Under these circumstances, there can be no doubt of the significance of the
newly discovered evidence. No reasonable juror would have convicted Pizzuto of
the underlying offenses, if this evidence had been discovered and presented at

trial.

MOTION TO FILE PETITION FOR HABEAS Pizzuto v. Blades
CORPUS UNDER 28 U.S.C. §2244(b)(3)(A) 43

App. 345



Case: 11-70623, 03/02/2011, ID: 7665963, DktEntry: 1-1, Page 52 of 64

C. THE APPLICATION FOR HABEAS CORPUS RELIEF IS
TIMELY PETITIONER’S RIGHT TO PROCEED IN THIS
SUCCESSIVE PETITION FOR WRIT OF HABEAS CORPUS

As required by 28 U.S.C. §2254(B), “the factual predicate for the claims
could not have been discovered previously through the exercise of due diligence
and the facts underlying the claim, if proven and viewed in light of the evidence as
a whole, would be sufficient to establish by clear and convincing evidence that but
for the constitutional errors, no reasonable factfinder would have found applicant
guilty of the underlying offense” of capital murder.

The statute of limitations for filing a petition for writ of habeas corpus is set
out in 28 U.S.C. §2244(d) (1). The relevant provisions of that statute are:

(1) A 1-year period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of —

(B) The date on which the impediment to filing an
application created by State action in violation of
the Constitution or law of the United States is
removed, if the applicant was prevented from
filing by such State action.

(2) The time during which a properly filed application for State
post-conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be count toward any period of
limitation under this subsection.

28 U.S.C. §2244(d)(1), (2) “[W]hen external forces, rather than a petitioner's lack

of diligence, account for the failure to file a timely claim, equitable tolling may be
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appropriate.” Lott v. Mueller, 304 F.3d 918, 922 (9th Cir.2002) (quoting Miles v.
Prunty, 187 F.3d 1104,1107 (9th Cir. 1999)). Because Mr. Pizzuto has diligently
pursued his rights throughout and the state courts’ failure to diligently apply and
enforce its own capital postconviction statute in a constitutional manner was a
factor outside of Mr. Pizzuto’s control, he 1s entitled to equitable tolling during the
time in which the petition was pending in the state courts.

The claims now raised by Petitioner allege his actual innocence of his
commission of the murder. The allegations raise a substantial doubt about the
findings of both guilt of first degree murder and of the death penalty.'® The
“actual innocence” of Petitioner permits the filing of a successive federal habeas
corpus petition and precludes summary dismissal. 28 U.S.C. §2244(b)(2)(B)(ii)."”
See Sanders v. United States, 373 U.S. 1, 198 (1963); see also, Sawyer v. Whitley,

505 U.S. 333, 340 (1992).

'* Because a capital sentencing hearing is akin to a trial on guilt or innocence,
the imposition of the death penalty is also akin to a verdict on the “guilt or innocence”
of death penalty eligibility. See Bullington v. Missouri, 451 U.S. 430 (1981).

"7 Idaho law is similar though broader in its scope, notwithstanding the Idaho
Supreme Court’s failure to apply the well-settled law in Idaho in this case. See, e.g.,
Idaho Code §19-4901(b); Sivak v. State, 134 1daho at 649, 8 P.3d at 644 (2000); see
also, Sargent v. Henderson, 926 F.2d 706 (8th Cir. 1991), cert. denied, 112 S.Ct. 915
(1992), vacated and remanded on other grounds.
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Notwithstanding its holding in the underlying case on appeal, under the
Idaho Supreme Court’s consistent interpretation of Idaho Code §19-2719, the
petition was properly filed in the state courts and thus the time pending therein
(November 25, 2005 through January 18, 2011) was tolled, making the filing
herein within one (1) year of the date in which Petitioner was reasonably aware of
the factual bases of the claims raised here. 28 U.S.C. §2244(d)(1)(D).

The mere finding by the Idaho Supreme Court that the petition is barred by
its application of Idaho’s Special Capital Appellate and Post-Conviction Statute
does not bar this federal court review. See e.g., Cooper v. Woodford, 358 F.3d
1117 (9™ Cir. 2004). Any time spent in the state court was tolled because the state
petition was properly filed. Even if because of the Idaho Supreme Court’s finding
of untimeliness prevails and the state petition is not found to be “properly filed”,
the actions of the state compels an equitable tolling of the statute of limitations in
this case. In any case, the “ends of justice” require that claims of judicial and
prosecutorial misconduct, individually and cumulatively, be determined
notwithstanding raised here

If the State of Idaho had a statutory mechanism that provided Petitioner with
the ability to develop the claim that he repeatedly raised, but never had heard, this

case would not be before the Court and Petitioner would not be on death row.
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While there 1s no constitutional requirement that the states provide a post-
conviction remedy, like an appeal, where one is provided, it must comport with
due process. See Evitts v. Lucey, 496 U.S. 387, 400-401 (1985). As exemplified
in Petitioner’s case, Idaho’s death penalty post-conviction statute, I[daho Code §
19-2719, has been no more than empty promises, failing to satisfy even minimum
notions of fairness and due process. It is, however, the state’s illusory right to file
which necessarily compelled the state proceedings under 28 U.S.C. § 2254(B)(1).
In Mr. Pizzuto’s case, the statutory right to a post-conviction challenge
provided no avenue to relief because it was, unlike any prosecutorial misconduct
claim before it, subjected to a 42-day pre-appeal statute of limitations at a time
when appointed trial counsel served as post-conviction counsel and was
necessarily presented to the very judge whose conduct was at issue.'® Mr.
Pizzuto’s ability to secure relief was dependent on his ability to fully investigate
and develop his fact-based concerns and present them to a neutral judicial fact-
finder, neither of which was possible within the draconian 42-day statute of
limitations, particularly under the circumstances of same counsel, same prosecutor

and same judge. The state supreme court’s opinion makes clear that because

' In 2001, this Court noted that the forty-two day statute of limitations is the
shortest in the nation. Hoffman v. Arave, 236 F.3d 523, 532-533 (9" Cir. 2001)
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Petitioner had “some reason” to believe the judge was biased, namely, statements
by the judge to Petitioner’s family members of the judge’s pre-disposition to
conviction and sentence which triggered the 42-day statute of limitations, nothing
Mr. Pizzuto has later found can lift the procedural bar. See Pizzuto v. State, 233 P.
3d 86, 92-95 (Idaho 2010). The long and torturous procedural history of this case
makes two things clear: Mr. Pizzuto rightly and consistently believed and asserted
that the sentencing judge was biased, and Mr. Pizzuto was, and has consistently
been, denied the opportunity to fairly litigate the extent of that bias by Idaho’s
unconstitutional Special Appellate and Expedited Post-Conviction Death Penalty
statute, Idaho Code Section 19-2719, though presumably required to do so under
both state and federal standards. See 28 U.S.C. §2254(c) and State v. Rhoades,
822 P.2d 960, 969 (Idaho 1991) (“There is no absolute bar on successive petitions
for relief.”)

The question presented here is whether Idaho’s post-conviction procedures
as applied to Mr. Pizzuto created a “meaningless ritual”, ultimately inflicting
unnecessary delay and depriving him of any realistic opportunity to litigate the
serious constitutional issues of undisclosed judicial and prosecutorial misconduct

which rendered his trial and sentencing a farce, and review of the same a nullity.
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In September, 2005 Mr. Pizzuto, through the cooperation of Mr. Rice for
the first time Petitioner was advised of crucial evidence that totally discredited the
prosecution and the judge ultimately undermining any resemblance of the state
proceedings to a fair trial. This information was known to the prosecutor and the
judge since before the trial, was known to be relevant and material to Petitioner’s
claims of innocence and yet remained undisclosed -- despite the prosecution’s
pious claims otherwise.

The State denied Pizzuto throughout the state proceedings the opportunity
to be tried on all of the available evidence, including exculpatory and
impeachment information. The delay 1s directly attributable to the State’s
shocking and illegal actions followed by the state supreme court’s inexplicable
indifference. The Supreme Court of the United States has held that the
prosecution bears the risk of nondisclosure of material exculpatory and
impeaching information. Kyles v. Whitley, 514 U.S. 419, 437-38 (1995).
Moreover, when a prosecution informs the defense that it has an open file policy
and that all exculpatory and impeaching information has been disclosed, the
defense has a right to rely upon that representation. Strickler v. Greene, 119 S. Ct.
1936, 1947 n.18, 1949-51 (1999). Pizzuto’s right to rely on the State’s assertions

of full disclosure was confirmed in open court by the prosecution. Pizzuto cannot
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be faulted for failing to uncover the evidence until 2005, given his efforts to
secure the information earlier and justifiable reliance upon the prosecution’s claim
of full and complete disclosure, any more than he can be faulted for relying on the
Idaho Supreme Court’s assurances of the right to be heard on newly discovered
information. Pizzuto’s reliance upon the State’s material nondisclosures provides
an excuse for that delay and precludes a finding of any lack of diligence on
Pizzuto’s behalf. See Carriger v. Stewart, 132 F. 3d 463, 479 (9" Cir 1998)
(“[C]riminals who are rewarded by the government for their testimony are
inherently untrustworthy and their use triggers an obligation to protect the
defendant from being a victim of a perfidious bargain between the state and its
witnesses.”) Paradis v. Arave, 130 F.3d 385, 393-94 (9" Cir. 1997) (“Even when
cause and prejudice cannot be established, procedurally defaulted, successive or
otherwise abusive claims brought in a repeat habeas petition will be addressed on
their merits when necessary to serve the ends of justice.”).

Because the evidence here raises a substantial doubt as to Petitioner’s guilt
and wholly undermines the verdict of death returned by the sole factfinder, the
trial judge, the claims should have been heard in the state courts. See Idaho Code
§19-4901(b); see also, Sivak v. State, 8 P.3d 636, 642 (Idaho 2000). Because they

were not, this Court should permit the filing of a successive petition for writ of
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habeas corpus to ensure the constitutional integrity of the state of Idaho’s decision
to kill Mr. Pizzuto.

The record, with newly discovered evidence, now reveals the likelihood that
no reasonable juror would have convicted Petitioner of first degree murder or
sentenced him to death. The execution of an innocent individual is
constitutionally prohibited under both the state and federal constitutions and in
any event, compels consideration of the constitutional claims now raised
notwithstanding any procedural bar to the same. Idaho Code § 19-4901 ef seq.,
See Schlup v. Delo, 513 U.S. 298 (1995); Sivak v. State, 8 P.3d at 642." It was to
that end that the state postconviction which was only recently denied by the Idaho
Supreme Court was properly filed and the Idaho Courts’ rejection of the same

constitutionally erroneous. Idaho Code §§19-2719(5), 19-4901 et seq.

19

In Sivak, the Idaho Supreme Court said, We reject the State's theory that
Sivak has waived this claim for relief merely because he raised the issue in his first
post-conviction petition. As Sivak concedes, this petition presents not a new claim
but new evidence supporting an old claim. Applying this rule as the State requests
would result in Idaho courts being unable to entertain evidence of actual innocence
in successive post-conviction petitions, even where the evidence was clearly material
or had been suppressed by prosecutorial misconduct. We must be vigilant against
imposing a rule of law that will work injustice in the name of judicial efficiency.
134 Idaho at 647, 8 P.3d at 642.
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Under any circumstances, the conviction and sentence of death imposed
here is the result of a manifest injustice and the ends of justice require this Court
to permit the claims to be reviewed by the district court. See Sanders v. United
States, 373 U.S. 1, 18 (1963). Petitioner’s claims raise significant allegations of a
total collapse of the adversary system, denial of a fair trial and the probability that
Petitioner 1s actually innocent of the offenses charged including the death-
eligibility determination made by Judge Reinhardt, matters which because of the
failure of the trial judge and prosecutor to disclose the conduct and facts giving
rise to these claims cannot be procedurally defaulted under Idaho’s 42-day rule,
Idaho Code 19-2719, notwithstanding the Idaho Supreme Court’s recent decision
holding otherwise. See Pizzuto v. State, 233 P. 3d at 92-94.

Because the timing of the current petition results from the misconduct of the
state and judge in their failure to reveal the fact of the judge’s participation in plea
negotiations and ex parte witness and juror communications as well as the state
supreme court’s erroneous and unconstitutional application of Idaho Code §19-
2719(5) 42-day rule which would have effectively terminated any right by Mr.
Pizzuto to challenge his convictions and sentences on undiscovered and
undisclosed constitutionally defective misconduct which undermined the integrity

of the proceedings leading to his sentence of death at any time subsequent to July
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8, 1987 and pursuit of a federal habeas containing the same claim to one April 24,
1997, years before Mr. Rice willingly admitted the benefits of his testimony and
counsel’s notes were available to corroborate and expose the manner in plea was
negotiated and entered.

Mr. Pizzuto has filed his successive petition for writ of habeas corpus well
within one-year of the discovery of the claims based on the statutory tolling of the
properly-filed petition for post-conviction relief or any time beyond the statute of
limitations 1s necessarily equitably tolled by the unforeseen and unconstitutional
actions of the state courts in precluding consideration of the claims in state court.
See Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005) (A habeas petitioner must
show “(1) that he has been pursuing his rights diligently, and (2) that some
extraordinary circumstance has stood in his way.”); Pliler v. Ford, 542 U.S. 225,
234 (2004) (remanding for consideration of equitable tolling where respondent
may have been “affirmatively misled by the district court”); see also id. at 235
((O’Connor, J., concurring ) (“Nevertheless, if the petitioner is affirmatively
misled, either by the court or by the State, equitable tooling might well be
appropriate). In Harris v. Carter, 515 F. 3d 1051, 1057 (9™ Cir 2008) this Court
held that “[e]quitable principles dictate that we toll AEDPA’s statute of limitations

in the rare case where a petitioner relies on our legally erroneous holding in
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determining when to file a federal habeas petition.” The same principle applies
when the state courts reject a “properly filed” petition on “timeliness” grounds

under an unconstitutional interpretation of the state postconviction statute.

IV. CONCLUSION

Petitioner’s Application for Authorization to file a Successive Petition for
Writ of Habeas Corpus and proceed with additional proceedings in the district
court on the issues alleged therein should be granted.

DATED: February 23, 2011.

Respectfully submitted,

/s/ Joan M. Fisher
JOAN M. FISHER
Assistant Federal Defender
Federal Defenders of Eastern
District of California
801 “I” St., 4™ Floor
Sacramento, CA 95818

Attorney for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that on the 24™ day of February, 2011, I caused to be served
a true and correct copy of the foregoing by the methods indicated below, postage
prepaid where applicable, and addressed to:

Lawrence G. Wasden
Idaho Attorney General

Stephen Bywater
Deputy Attorney General
Chief, Criminal Law Division

L. LaMont Anderson U.S. Mail

Deputy Attorney General Hand Delivery

Chief, Capital Litigation unit Facsimile (208-334-
2942)

Statehouse Mail, Room 10 Overnight Mail

700 W. Jefferson Street
P.O. Box 83720
Boise, ID 83720-0010

/s/ Dianna Oglethorpe
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HENRY R. BOOMER o
Idaho County Prosecuting Attorney BY e s
Idaho County Courthouse © Uy
Grangeville, Idaho 83530

(208) 983-01l66

IN THE DISTRICT COURT OF THE SECOUD JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF -ID.AHO

STATE OF IDAHO, )
)
Plaintiff, ) Case Nos. 22039, 22076,
) 22077, 22075
vs. )
=n ‘ ANICT
J-{:i .IP\ICE, g DISCOVJ.AL\Y COIIPLI. ._J ‘.‘T
WILLIAYY 000, )
LETE CDOM, )
GERALD PIZZUTO, !
3

Defendants.

Comes now the plaintiff and submits the following response

29622 6

to the Requests for Discovery by the attornev's for the above-
named defendants: the Idaho County Sheriff's Office has in its
possession a three ring binder containing copies of all officers
reports; potentially exculpétory material or informacion; ‘
any relevant written or recotded statements made by the defendants;
the substance of any oral relevant statements made by the defendants
to any peace officers or prosecuting officials or agents thereof;
any written or recorded statements of co-defendants and the
substance oflany other relevant oral, statements made by co-
defendants; copies of a2all defendants' prior criminal records

and prior criminal records of any of the witnesses that have
criminal records who may be called by us in the prosecution in

this matter; lists or covies of all booits, napers, documents,
photographs, tangible objects that are in tae possession, custody

or control of the plainitff or its agents which may be used as

evidence at trial; copies of all results or reports of physical
DISCOVERY COMPLIANCLE - 1 -

24

App. 359
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or mental examinations that have scientific tests and experiments
made in connection with these cases; a copy of the list of all
persons having knowledge of relevant facts and that may be called
as witnesses.

In addition, there are documents, reports, photographs and
tangible objects in the possession of the court that were offered
as evidence in the preliminary hearings of defendant's Lene
Ndom and William Odom on August 23, 1985, and that may presumably
be viewed and copied upon request.

Furthermore, the afore-mentioned binder with materials
and information is constantly being updated by the Idaho Councy
Sheriff's Office as new material arrives, and counsel will of
course be permitt¥ed to view any new material as it arrives. In
addition, one copy of such material is being made and is being
furnisned to the Office of Prosecuting Attorney. Both binders

may be viewed and copies made by defendants counsel upon request.

DATED this Zgg} dav of August, 1935. e
) D

U/ . ,fgbffrhf/l 22

HEIRY TR, Prosecutlno At tored
@UUT o4

*»

Certificate of Mailing Rt

I, the undersigned, do hereby certify that a cony of the
foregoing Discovery Compliance was mailed by me by regular
first class mail deposited in the U. S. Post Office at
Grangeville, Idaho, this F/ day of August, 1935, to;

Wilfrid W. Longeteig, Attorney at Law, 201 W. lain,
Craigmont, Idahe 83523 (attorney for Lene Odom);

Gregory FitzMaurice, Attorney at Law, 200 S. College,
Grangeville, Idaho 83530 (attorney for William Odom)

William Dee, Attorney at Law, 416 W. Main, Grangeville,
Ldaho 83530 (attorney for Jim Rice);

Wick Chenoweth, Attorney at Law, P. 0. Box 1422, Orofino,
Idaho 3544 (attorney for Gerald Pizzucro) ;

11/‘14, /74) L— ST TN

HE!IRY R. ooz ﬂn Prosecuting Attorney
DISCO\’ERY COMPLI«N"E -2 o5
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HENRY R. BOCMER cen VE L i
Idaho County Prosecuting Attorney vEL
Icaho County Courthouse T
Grangeville, Idaho 83530 CLiA A
(208) 983-0166 B A

IN THE DISTRICT CCURT COF THE SECOND JUDICIAL DISTRICT COF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,

Case No. 22075
Plaintiff,
FOURTH SUPPLEMENTARY

Vs, DISCOVERY COMPLIANCE

GERALD ROSS PIZZUTO,

Defendant.

TO: Nick Chenoweth, Attorney for Gerald Ross Pizzuto;
In campliance with the discovery request filed in the above
entitled case the State hereby submits the following copy of the
transcript of statement under cath of Iene Odom and a copy of the

transcript of wWilliam Odam, Jr., entry of pleas of guilty and sworm

15en~ "°

statement, given on February 6, 1986, and a copy of notes of Daniel

Willey concerning his testimony in State of Idaho vs. William

Odam, with a copies to counsel.

DATED this Zi of February, 1986.

J]
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MATLING CERTIFICATE

I the undersigned, do hereby certify that a copy of the foregoing
Fourth Supplementary Discovery Campliance was mailed by me by reqular
first class mail deposited in the U. S. Post Office at Grangeville,
Idzho, this !ﬂ day of February, 1986, to:

Nick Chenoweth

Attorney at law

P. C. Box 1422
Orofino, Idaho 83544
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FOURTH SUPPLEMENTARY _
DISCOVERY COMPLIANCE 2 4 3 A App. 362
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Case #B8507056
Report of Randy D, Baldwin
Attempted Evidence Recovery

In February 1986, a plea bargain agreement was made with Bill Odom, a
suspect in the Herndon homicide which occurred in July 1985 in the Ruby
Mesdows area. Pursuant to this plea bargain agreement, Odom agreed to
show law enforcement officers where he had disposed of a .22 callber
rifle that had been used during the Herndon homicide.

Odom described the area where he threw the rifle away as being on the
Gold Forks Road, leading towards the hot springs, approximately two or
three turns past the rock outcropping, which is on the right hand side of
the road as you proceed toward the Gold Fork Hot Springs from the Donnelly
area, (0dom stated that he was enroute back to Donnelly when he decided
to dispose of the rifle. He stated that he came to an inside turn with
brush along the east side of the road towards the river. He advised that
he pulled over towards the edge of the road, took the rifle by the fore-
arm stock and reached out the window and threw it approximately ten to
twelve feet against the brush. At that time, it fell down to the bottom
of the brush. He also advised that he got out of his pick-up, remembering
that the road was fairly level at that spot, because his pick-up was not-
equipped with an emergency brake and would not start again if you turned
it off. Odom stated that he got out of the vehicle after he threw the gun
over the bank and walked to the edge of the road, where he did observe the
rifle laying on the ground at the base of the brush. '

64992 6¢€

Cn February 15, 1986, Deputies Oliver, Crosland, McKenzie, and myself
took Bill Odom to the Gold Fork area that he had described. At that -loca-
tion, we met two Valley County Deputies and began searching for the area
where the gun was supposedly located. Bill Odom did locate the area where
he believed he threw the rifle. At that location, we used a metal detector
to try to locate any metal objects. We were unable to locate anything. We
then dug down around the base of the brush, removing the snow, used the
metal detector again, and were still unable to locate the rifle. Bill Odom
stated that he was positive that the location where we removed the snow was
the area where the rifle was. Photos were taken of the area where the rifle
was believed to be. We checked other locations to see if possibly 8ill
Odom was mistaken and we were unable to locate any other area similar to the
descrigtrion he had given earlier of where he had thrown the rifle. lt's a
possibility that somecne walking along the road could have easily seen the
rifle along the rocadway. According to Bill Odom, the rifle was located
approximately ten feet from the edge of the road, which was consistant with
the location we searched. This area was approximately 3.6 miles from the
main highway leading to the Gold Forks Hot Springs. It is also approximately
.09 of a mile from the bridge that crosses the Gold forks River on the road
leading to Gold Forks Hot Springs.

After completing the search of that area, | phoned Prosecutor Hank Boomer
to see if he requested anything further, and | also contacted Assistant
Defense Attorney Scott Wayman to ascertain if he requested any further search
of the area. Both the prosecutor and defense advised that they could not
think of anything else that needed to be done in the area at that time. We
then returned to Grangeville with Bill Odom, and Odom was returned to the

ldaho County Jdail. //,>
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT COF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,
Case No. 22075
Plaintiff,
SECOND SUPPLEMENTARY
vs. DISCOVERY COMPLIANCE

GERALD ROSS PIZ2ZUTO,

Defendant.

TO: Nick Chenoweth, Attorney for Defendant Gerald Ross
Pizzuto;

In compliance with the discovery request filed in the above
entitled case the State hereby submits the following, with copies to
counsel:

1. One page report of Ned Stuart Re: Luminol testing on 1972
Ford pickup.

2. One page report of Ned Stuart Re: Luminol testing of cabin,

3. Two page report of Ned Stuart Re: James Ricg polygraph.

4. Three page repart of Ned Stuart Re: blood testing on
clothing.

5. Two page report of Ned Stuart Re: re-examination of cabin

site.
6. One page report of Med Stuart Re: supplemental report on
clothing.
235
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7.
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Letter from Cascade County, Meontana, County Attomrey's Office;

copies of Return of Search Warrant, Search Warrant; Application for

Search Warrant and related documents plus police reports as follows:

Report of Sgt. John Vami, dated April 7, 1985;

b. Teletype;

c. Report of Keith Kercher, dated April 7, 1985;

d. Teletypes;

e. Report of Jim L. Carpenter, dated August 10, 1985;

f. Report of Don McCaffrey, dated Anqust 10, 1985;

g. Report of John M. Erickson, dated August 10, 1985;

h. Report»of Ken C, Garrison, dated Augqust 10, 1985;

i. Report of Richard Johnson, dated Auvgust 10, 1985;

j. Report of Cloyd Grove, dated August 9, 1985;

k. Report of Sgt. D. Goyette, dated 2August 9, 1985;

1. éeport of Det. Sgt. Warrington, dated August 10, 1985;

m. Statement of Rights, dated August 9, 1985;

n. Report of Det. L. Renman, dated Auqust 10, 1985;

o. Sketch of trailer;

p. Photo of Gerald Ross Pizzuto;

g. Numerous teletypes;

r. State of Montana Corrections Division Documents’

s. Sketch of Trailer;

t. Report of Det. Edward J. Sinnott, dated August 12, 1985;

u. Report of Det. McQuire, dated August 10, 1985;

V. Report of Det. McQuire, dated August 18, 1985;

w. Report of Det. McQuire, dated Augqust 16, 1985;

X. Report of Det. McQuire, dated August 14, 1985;
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. Y. Photo of remington cartridge box;

2. Receipt for property;
aa. Report of Det. McQuire, dated September 5, 1985;

bb. Teletypes;
cc. Cleaning bill for Angie Pizzuto's trailer:

dd. Dispatch report and short report Re: Betty Jay Noakes.

DATED this 7th day of February, 1986.

)@ syl

MATTL.ING CERTIFICATE

. I the undersigned, do hereby certify that a copy of the foregoing
Second Supplementary Discovery Carpliance was mailed by me by reqular
first class mail deposited in the U. S. Post Office at Grangeville,

Idaho, this 7th day of February, 1986, to:

Nick Chenoweth
Attorney at Law
P, O, Box 1422
Orofino, Idaho 83544

P, ) e,

HENYRY™ R.
Prosecuthtome Y

SECOND SUPPLEMENTARY 237
DISCOVERY COMPI.TANCF 1 App. 366

CLT92 6¢




D‘)uu 1!
Vi
o T 07 PR DAKETED
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Idaho County Prosecuting Attorney LT

Idaho County Courthouse A

Grangeville, Idaho 83530 Q;L;Zﬁ;éi;:;f;;'“‘

(208) 983-0166 SO

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDARO
STATE OF IDAHO,
Plaintiff, Case No. 22075

SEVENTH SUPPLEMENTARY
DISCOVERY COMPLIANCE

vs.

GERALD ROSS PIZZUTO,

N e Nl e e e e s

Defendant.

TO: Nick Chenoweth, Attorney for Gerald Ross Pizzuto the
above-named defendant;

In compliance with the discovery request filed in the above

entitled case the State hereby submits the following:

; 1. Statement of Sheriff, Randy Baldwin, concerning pre-
polygraph interview of Jim Rice.

2. Statement of Sheriff, Randy Baldwin, concerning pre-
polygraph interview of William Odom.

3. Statement of Sheriff, Randy Baldwin, concerning in-
| terview of Lene Odom.

4., Statement of Sheriff, Randy Baldwin, concerning evi-
dence search at Ruby Meadows and search for rifle.

DATED this % day of March, 1986.
/= ;?%%47

Idaho (o xty Prosecuting Attorney

HENRY '1

i SEVENTH SUPPLEMENTARY
DISCOVSRY COMPLIANCE - 1 -

678
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Certificate of Service

correct copy of the foregoing Seventh Supplementary Discovery Comnliance

I I, the undersigned, do hereby certify that I delivered a true and

to Nick Chenoweth), Attorney at Law, P. 0. Box 1422, Orofino, Idaho

this 3 day of March, 1986.

/P «ﬁ%i;%nuﬂ%
HENRY R. T ———s
Idaho Caé%%?gigsgggaling Attorney

Certificate of Mailing

I, the undersigneqd, Henry R. Boomer, do hereby certify that a copy
of the foregoing Seventh Supplementary Discovery Compliance was mailed
by me by regular first class mail deposited in the U.S. Post Office

at Grangeville, Idaho, this 25 day of March, 1986, to:

Gregory FitzMaurice
Attorney at Law

200 South College
Grangeville, Idaho 83530

Wilfrid W. Longeteig
Attorney at Law

P. O. Box 155
. Craigmont, Idaho 83523
William J. Dee
Attorney at Law

P. O. Drawer 463
Grangeville, Idaho 83530

QM/ LZ(;) % W/ ALLVR

(%
ENRY R. IER T~ ¥~
daho C Prosecuting Attorney

SEVENTH SUPPLEMENTARY
DISCOVERY COMPLINACE - 2 6'7U

95998 6¢

App. 368 e o



	Appendix A
	Appendix B
	Appendix C
	Appendix D
	Appendix E
	Appendix F
	Appendix G
	Appendix H
	Appendix I
	Appendix J
	Appendix K
	Appendix L
	Appendix M
	Appendix N



