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Maricopa County 
Commission on Trial Court 

Appointments News Release
FOR IMMEDIATE RELEASE

August 2, 2021

Contact: Blanca Moreno Calles 
(602) 452-3308

Applications Being Accepted for a Vacancy 
on the Maricopa County Superior Court

Applications are being accepted for a vacancy on the Superior Court in Maricopa County 
created by the retirement of Judge Sherry K. Stephens.

The Maricopa County Commission on Trial Court Appointments will review applications, 
interview selected applicants, and recommend at least three nominees for the vacancy to 
Governor Doug Ducey, who will appoint the new judge.

The most current judicial application form can be downloaded at the Judicial Department 
website: www.azcourts.gov/inc. Applications may also be obtained from the Administrative Office 
of the Courts, Human Resources Department, 1501 W. Washington, Suite 221, Phoenix, by 
calling (602) 452-3311, or by sending an electronic mail request to inc@courts.az.qov.

Applicants must be at least 30 years of age, of good moral character, admitted to the 
practice of law in, and a resident of Arizona for the past five years, and a resident of Maricopa 
County for the past year.

A signed original application with all attachments, and a searchable .pdf version of 
the application and attachments must be submitted to the Administrative Office of the Courts, 
Human Resources Department, 1501 W. Washington, Suite 221, Phoenix, AZ, 85007, by 
3:00 p.m. on August 30, 2021.

Applicants for the recent vacancies in Maricopa County 
DO NOT need to reapply to be considered for the new vacancy.

The Commission may, at its discretion, use the applications filed for this vacancy to 
nominate candidates for any additional vacancies known to the Commission before the screening 
meeting for this vacancy is held.

All meetings of the Maricopa County Commission on Trial Court Appointments are open 
to the public. Meeting dates will be announced.

The new judge will be paid $149,382.60 annually.

1501 West Washington Street, Suite 221 
Phoenix, AZ 85007

(602) 452-3311 
Fax: (602)452-3652

http://www.azcourts.gov/inc
mailto:inc@courts.az.qov
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COMPREHENSIVE ANNUAL FINANCIAL REPORTI
FOR THE FISCAL YEAR ENDED JUNE 30, 2020

PUBLIC SAFETY PERSONNEL RETIREMENT SYSTEM 

ELECTED OFFICIALS’ RETIREMENT PLAN 

CORRECTIONS OFFICER RETIREMENT PLAN
(ADMINISTRATIVE OFFICES OF THE COURTS)

A COMPONENT UNIT OF THE STATE OF ARIZONA

k PUBLI PEI EL ELI TFIC
RETI LTSYi RETHIISNT PIi

mm

5*

ISm

•*?:

s«BSP
wmmmJjl&flif

m JP®r
8

PRR'HP IMMlflS l-.-r.,.



FTSfc Russell Publications

ESMA Compliance Quarterly Membership Weights
Russetl 3000© Weightffc) Cotin try Russetl 3000© Welght(%) Country Russell 3000® Weight(%) Country
Comfort Systems Usa Inc Concrete Pumping Copan inc0 007 United States 0.000 United States 0 OSS United Slates

Commerce Bartcshares Inc Confluent Inc Corbus Pharmaceuticals0 020 United States 0.003 United States 0.000 united States

Commercial Metals Co Conmed Corp Corcepi Therapeutics Inc0009 United States 0.009 Untied Slates 0.006 united Slates

Comm scope Hohfing Co Connect one Bancorp Inc Core Mark Hotdtng Co IncUnited States0 007 0.002 United States C.004 United Suites

Community Bank Systems Conns Inc Ccsecivec tnc *nn-n tinned Staley 0.001 united States C 003 United States

Community Bankers Trust Conocophiitips Corctogic tnc0000 Unwed States 0178 Unded States 0.014 United States

Community Fmi Corp Md Consol Energy Inc Corenergy tntrastruct0 Of/; ! initofl Slates 0.001 United States 0 000 united States

Communrry Health Sysrenvs C'/isol-dauxl Comm Cwepoint Lodging* inc~ -~i C.OC1 United StJtCt I Ini-.fy) Slatesn <YV

Community Healthcare It Consotni.ji**a Faison Itu- Realty co-rp0 ut::? n»itKi Stales 0.064 United States ooi? united Slates

Community Trust Bancorp Consolidated Watet Co Cutrnedix Inc01»2 tinned States 0.000 United States 0 001 United Slates

Cf}tv,U‘!(a!i;.r BrandsCommvauli Systurts inc t !i r.-.c Slates 0.091 United States u.002 united States

Compass Minerals !n« Constetiatiun Pharma LytneiMort;; CrxJtsnutid;; ot:~ Unitoc States 0.002 Unlied States 0 00? united States

t,oi iSiniUn<i' i'ill ii m;< iL'i'.-'-v: .it.-jt.-s n 00?. Uniteri StaiffS -inji <jn>*ed Slates

Compx International Inc Contango OH & Gas Co Corporate Oilice Pptys0.000 United Slates O.OOi United Slates 0.007 Untied Slates

Comscore Inc Commentni Resources Corsair Gamingn 005 United States °0n? unned States

Comstock Resotffces inc Conti atect Corp Godova0.000 * it tiled Slates 0.000 United Stales 0.087 United Slates

Contei-h Teiecomm Cuuyof C-—::5p.-i !r.cJrr.'.'.ij S(JU;s 0.046 United States uUOi united States

Conagra Brands tnc Cooper Sfd Hides tnc Carve! Corp0 0<5 • mend states 0 001 united States n 00? i mired States

Concentnx Cooper Ttro f. Rubber Co Cov.arri.ite i. (*.•••'ted Slates 0.007 united Slates 0 001 United Stales

Concert Ptiadnaceiiiicais Cujm Huklmgs Sd Cusiat uiuup inc0 000 Unfied Slates 0.006 United Slates 0.079 United Slates

March 21. 2C21 P-.q<: 13 of 53



- : BE Russell Publications

ESMA Compliance Quarterly Membership Weights
Russell 3000© WeigW(%) -County -Russell 3000S Weighl(%) -Country -Russell-3000© -Weigttt(%) Country

Gannet Co inc •Genmark Diagnostics Inc Global Net Lease inc0 00? United States 0.004 United States 0004 United States

Gap inc Genpaa ltd Global Payments inc0.013 United States 0.020 United States 0.149 United States

Garmtn Ltd Genprex inc Giobnl Water Resources0049 United Slates United Stales0 000 0 001 united States

Gartner me Centex Corp Gtobant So0 039 United States 0.022 United States 0.020 united States

Cates Industrial Corp Gentherm Inc Globe Lite me0 !X53 United States 0 006 United Stales United States

Catos Silver Genuine Pans Co Globus Medical me0 001 United States United States0.040 0 012 United States

Grt’x Corp Genworth financial me r.iu Mcibi'e inc0 ■''Si jnimd Suites United State'.0 004 f;AC>b United Stales

*i.*uj Mppfteu Tt.i.lUKjujyK/'.» Ci-.l GlOjf. If*,
0 003 : inimf*. st.-ue** 0.002 Unied Stales ■j uoo united Stales

tCenasys inc German American Bancorp Cms iitcI mii-'-d Stasesr: 0 003 United Stater. (■■ 004 I insiprt

Genco Shipping & Iraomy Geron Corp Csoflaody meoooo United States United Suites0 001 i; ai? united States

• >* industries ln»- •~i>tiy uf|i G.-«y, }i,-
0.002 I -mind Slrtl*-'.

«’«M(V*ac ‘•♦•jldingv !»*.- QibiaXa: li«du>lnis ir^•: suit:-. Unked Stale?0 007 ^ nni unnerj stmos

r ienerai Dynamics Corp Gilead Sciences ire CoUn Lnij ;.iu Ltermixla0 :14 Unt-ec r»U'»tc - 0 2C1 United States •'if' - unieo State*

General Electric Co Giaaor Bancorp inc Cold Resource Corp0 28 3 unned States 0.013 United States j (XX) > tinted States

'..<-r,era'. I mance Corp Gladstone Commercial G'*v.'!:!t t'H'bltfii'utvnt j?v.u uuo uwm States 0 002 United States 0.1X31 united States

Genera! Miffs Inc Gladstone Land me Goldman Sachs Group me') nq? U"fled States United States0 001 t! ?fifi Untied States

General Mtrs Co Gtattetier Corporation CuodnUi Petr oleum Corp0 17ft united Slates United States0.002 ?! ixX) united States

Generation Bio Glaukos Corporation Goodyear : b KuoberC.003 tinned States 0.009 United States u 0 i 0 United States

Genesco Inc Global Blood Thera GnOs«;lK*;id InvJfbiV.f;0 CO 2 Unr.oc Stales 0 006 united Stales 0 003 tjnnnd States

Gente Energy ud Global Medical Ren Inc Oopro me0.900 Untied States 0.001 united States 0.004 linned Slates

March 31. 2021 i-'-ige 21 o‘ S3



investment section

ANNUALIZED RATES OF RETURN*
JUNE 30, 2020

Description TRUST 
10 Years

TRUST 
5 Years

TRUST 
1 Year

TRUST 
3 Years

Arizona PSPRS Trust - Total Fund 
Target Fund Benchmark

0.91%
2.99%

4.45%
5.67%

5.10%

5.93%

6.88%

7.56%

U.S. Public Equity 
Russell3000

7.06%

6.53%

9.97%

10.04%

9.38%

10.03%

12.32%

13.72%

International Public Equity 
MSCIACWlexUS IMINet

-4.29%
-4.74%

1.67% 2.62% 
2.30%

5.15%
5.11%0.96%

Global Private Equity 
Russell3000 + 100bps

-1.70%
7.53%

3.09%
11.04%

'5.09%
11.04%

6.01%

14.73%

Other Assets (Capital Appreciation) 4.35% 3.96% 6.30% 9.40%

Core Bonds
Bloomberg Barclays U.S. Aggregate Bond Index

4.67%
8.74%

4.31%
5.32%

3.46% 
4.30%

3.81% 
3.82%

7
Private Credit 
PRIVATE CREDIT BMK

3.26%
-2.11%

7.35%
2.31%

8.11%
3.33%

10.03%
4.55%

Other Assets (Contractual Income) 7.94% 5.85% 7.02% 6.12%

Diversifying Strategies 
DIVERSIFYING STRTG/ES UBOR 4

-1.20% 3.35% 
5.97%

2.71% 4.67%
5.65% 5.47% 4.89%

2.75% V 
0.89%

Cash - Mellon -: /
ICE UBOR USD 3 Month Index ~

2.09% 2.86% 2.55%
1.47%1.65% 1.97%

'Time weighted rate of return based on the market rate of return (net of feesL

Target Fund Benchmarks (Effective Dates)
July 1,2019 to Present 20% Russell 3000 Index, 18% MSCIACWI Ex-US IMI Net Index, 23% Russell 3000 + 100 bps, 3% Bloomberg Barclays US Aggregate Index, 

22% BofA-ML US HY BB-B Constrained Index (50%) & CSFB Leveraged Loan Index (50%), 12% LIBOR +400 bps and 2% LIBOR.
July 1,2017 to June 30, 2019:16% Russell 3000,14% MSCI World Ex-US Net, 12% Russell 3000 + 100 bps, 5% Fixed Income Blended Benchmark, 16% Private 

Credit (fka Credit Opportunities) Benchmark,12% 3-Month LIBOR + 300 bps, 9% CPI + 200 bps, 10% NCREIF NPI, 4% Risk Parity Benchmark and 2% BofA 
ML 3-Month T-Bill.

July 1,2016 to June 30, 2017:16% Russell 3000,14% MSCI World Ex-US Net, 11% Russell 3000 + 100 bps, 5% Fixed Income Blended Benchmark,
15% Credit Opportunities Benchmark, 5% BofA ML 3-Month T-Bill + 200 bps, 10% 3-Month LIBOR + 300 bps, 8% CPI + 200 bps. 10% NCREIF NPI,
4% Risk Parity Benchmark and 2% BofA ML 3-Month T-Bill.

July 1,2015 - June 30, 2016:16% Russell 3000,14% MSCI World Ex-US Net 11% Russell 3000 + 100 bps, 7% Fixed Income Biended Benchmark,
13% Credit Opportunities Benchmark, 5% BofA ML 3-Month T-Bill + 200 bps, 10% 3-Month LIBOR + 300 bps, 8% CPI + 200 bps, 10% NCREIF NPI,
4% Risk Parity Benchmark and 2% BofA ML 3-Month T-Bill.

July 1,2014 - June 30, 2015:16% Russell 3000,14% MSCI World Ex-US Net, 11% Russell 3000 + 100 bps, 7% Fixed Income Blended Benchmark,
13% Credit Opportunities Benchmark, 4% BofA ML 3-Month T-Bill + 200 bps, 10% 3-Month LIBOR + 300 bps, 8% CPI + 200 bps, 11% NCREIF NPI,
4% Risk Parity Benchmark and 2% BofA ML 3-Month T-Bill.

July 1,2013 - June 30, 2014:17% Russell 3000,14% MSCI ACWI Ex-US Net. 10% Russell 3000 + 100 bps. 8% Fixed Income Blended Benchmark,
12% Credit Opportunities Benchmark, 4% BofA ML 3-Month T-Bill + 200 bps, 10% 3-Month LIBOR + 300 bps, 8% CPI + 200 bps, 11% NCREIF NPI,
4% Risk Parity Benchmark and 2% BofA ML 3-Month T-Bill.

July 1,2012 - June 30, 2013:18% Russell 3000,14% MSCI World Ex-US Net, 9% Russell 3000 + 100 bps, 12% Fixed Income Blended Benchmark,
12% Credit Opportunities Benchmark,4% BofA ML 3-Month T-Bill + 200 bps, 8% 3-Month LIBOR + 300 bps, 7% CPI + 200 bps. 10% NCREIF NPI,
4% Risk Parity Benchmark and 2% BofA ML 3-Month T-Bill.

.Inly 1.2010- June 30, 2012' 20% Russell 3000, 15% MSCI World Ex-US Net, 8% 3-Mnnlh IIRDR + 300 hns 20% Fixed Income Blended Rp.nnhmark.
4% BofA ML 3-Month T-Bill a 200 bps,9% BofA ML US High Yield BB-B Constrained, 8% Russell 3000 + 100 bps, 6% CPI + 200 bps, 8% NCREIF NPI 
and 2% BofA ML 3-Month T-Bill.

April 1,2009 - June 30, 2010: 30% Russell 3000, 20% MSCI World Ex-US Net, 20% Fixed Income Blended Benchmark. 8% NCREIF NPI, 8% Russell 3000 + 100 bps, 
8% BofA ML US High Yield BB-B Constrained, 5% CPI + 200 bps and 1% BofA ML 3-Month T-Bill.

71Comp^^iK^r?,uaJuFinancial Report



STATISTICAL SECTION

OPERATING INFORMATION

EORP PARTICIPATING EMPLOYERS

STATE OF ARIZONA 
APACHE COUNTY 
COCHISE COUNTY 
COCONINO COUNTY 
GILA COUNTY 
GRAHAM COUNTY 
GREENLEE COUNTY 
LA PAZ COUNTY

CITY OF APACHE JUNCTION 
CITY OF AVONDALE 
CITY OF CHANDLER 
CITY OF FLAGSTAFF 
CITY OF GLENDALE 

CITY OF GLOBE 
CITY OF MESA 

CITY OF PEORIA 
CITY OF PHOENIX 
CITY OF SAFFORD 
CITY OF SAN LUIS 

CITY OF SCOTTSDALE 
CITY OF SOUTH TUCSON • 

CITY OF SURPRISE 
CITY OF TEMPE. 

CITYOFTOLLESON 
CITY OF TUCSON

TOWN .OF GILBERT ' 
TOWN OF MARANA 

TOWN OF SAHUARITA 
TOWN OF THATCHER

MARICOPA COUNTY

MOHAVE COUNTY

NAVAJO COUNTY

PIMA COUNTV'
iPINAL COUNTY

SANTA CRUZ COUNTY

YAVAPAI COUNTY

YUMA COUNTY

CITY OF YUMA

CORP PARTICIPATING EMPLOYERS

DEPARTMENT OF CORRECTIONS 
DEPT. OF JUVENILE CORRECTIONS 
APACHE COUNTY - AOC 
COCHISE COUNTY-AOC 
COCONINO COUNTY - AOC 
GILA COUNTY -AOC 
GRAHAM COUNTY - AOC 
GREENLEE COUNTY-AOC 
LA PAZ COUNTY - AOC 
MARICOPA COUNTY-AOC 
MOHAVE COUNTY - AOC 
NAVAJO COUNTY - AOC 
PIMA COUNTY - AOC 
PINAL COUNTY-AOC 
SANTA CRUZ COUNTY - AOC 
YAVAPAI COUNTY - AOC

-DEPT. OF PUBLIC SAFETY - DETENTION OFFICERS 
APACHE COUNTY - DETENTION OFFICERS 
COCHISE COUNTY - DETENTION OFFICERS 

COCONINO COUNTY - DETENTION OFFICERS 
GILA COUNTY - DETENTION OFFICERS 

GRAHAM COUNTY - DETENTION OFFICERS 
LA PAZ COUNTY - DETENTION OFFICERS 

MARICOPA COUNTY - DETENTION OFFICERS 
MOHAVE COUNTY - DETENTION OFFICERS 
NAVAJO COUNTY - DETENTION OFFICERS 

PIMA COUNTY - DETENTION OFFICERS 
PINAL COUNTY - DETENTION OFFICERS 

SANTA CRUZ COUNTY - DETENTION OFFICERS 
YAVAPAI COUNTY - DETENTION OFFICERS 

YUMA COUNTY - DETENTION OFFICERS 
CITY OF AVONDALE - DETENTION OFFICERS

DEPT OF PUBLIC SAFETY - DISPATCHERS 
GILA COUNTY - DISPATCHERS 

GRAHAM COUNTY - DISPATCHERS 
PINAL COUNTY - DISPATCHERS 

YAVAPAI COUNTY - DISPATCHERS 
CITY OF SOMERTON - DISPATCHERS 
TOWN OF MARANA - DISPATCHERS 

TOWN OF ORO VALLEY - DISPATCHERS 
TOWN OF WICKENBURG - DISPATCHERS

YUMA COUNTY - AOC

ComP^W^r?^lli!lancial ReP°rt 151
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FINANCIAL DISCLOSURE STATEMENT
1

Name of Public Officer or Candidate:

Sherry Stephens

Address: (Please not: this address is public information and not subject to redaction)

101 W. Jefferson Suite 712 Phoenix AZ 85003

Public Office Held or Sought:

Superior Court Judge

District / Division Number (if applicable):

3

Please check the appropriate box that reflects your service for this filing year:

I am a public officer filing this Financial Disclosure Statement covering the 12 months of calendar year 2019.

I have been appointed to fill a vacancy in a public office withing the last 60 days and am filing this Financial Disclosure Statement covering the 12 
month period ending with the last full month prior to the date I took office.

I am a public officer who has served in the last full year of my final term, which expires less than thirty-one days into calendar year 2020.
This is my final Financial Disclosure Statement covering the last 12 months plus the final days of my term for the current year.

I am a candidate for a public office, and am filing this Financial Disclosure Statement covering the 12 months preceding the date of this-statement, 
from the month of January, 2019, to the month of January, 2020.

□
□

VERIFICATION
|^| I verify under penalty of perjury that the information provided in this Financial Disclosure Statement is true and correct.

ISI Sherry Stephens 1/9/2020
Signature of Public Officer or Candidate

Secretary of State Revision December 2019 -Page 1 of 18



A. PERSONAL FINANCIAL INTERESTS
This section requires disclosure of your financial interests and/or the financial interests of the member(s) of your household.

1. Identification of Household Members and Business Interests

□ [ | No yf N/A (If not married/widowed, select N/A)YesWhat to disclose: If you are married, is your spouse a member of your household?

@ N°[ ] Yes {if yes, disclose how many)Are any minor children members of your household?

For the remaining questions in this Financial Disclosure Statement, the term "member of your household" or "household member" will be defined as the person 
(s) who correspond to your "yes" answers above.

Page 2 of 18Secretary of State Revision December 2019



2. Sources of Personal Compensation

What to disclose in subsection (2)(a): Provide the name and address of each employer who paid you or any member of your household more than $1,000 in 
salary, wages, commissions, tips or other forms of compensation (other than "gifts") during the period covered by this report. Describe the nature of each 
employer's business and the type of services for which you or a member of your household were compensated.

What to disclose in in subsection (2)(b): List anything of value that any other person (outside your household) received for your or a member of your 
household's use or benefit. For example, if a person was paid by a third-party to be your personal housekeeper, identify that person, describe the nature of that 
person's services that benefited you, and provide information about the third-party who paid for the services on your behalf.

You need not disclose income of a business, including money you or any member of your household received that constitutes income paid to a business that 
you or your household member owns or does business as. This type of business income will be disclosed in Question 12.

Subsection (2)(a):

NATURE OF SERVICES PROVIDED 
BY PUBLIC OFFICER OR 

HOUSEHOLD MEMBER FOR 
EMPLOYER

NAME AND ADDRESS OF 
EMPLOYER WHO PROVIDED 

COMPENSATION > $1,000
NATURE OF EMPLOYER’S 

BUSINESS
PUBLIC OFFICER OR HOUSEHOLD 

MEMBER BENEFITED

Maricopa County Superior Court/ 
State of Arizona
101 W. Jefferson Phoenix, Arizona 
85003

Legal/JudicialCourt/LegalSherry Stephens

Subsection (2)(b) (if applicable):

NAME AND ADDRESS OF PERSON 
WHO PROVIDED SERVICES 

VALUED OVER $1,000 FOR YOUR 
OR YOUR HOUSEHOLD 

MEMBER'S USE OR BENEFIT

NAME AND ADDRESS OF THIRD 
PARTY WHO PAID FOR PERSON'S 

SERVICES ON YOUR OR YOUR 
HOUSEHOLD MEMBER'S BEHALF

NATURE OF SERVICES PROVIDED 
BY PERSON FOR YOUR OR YOUR 
HOUSEHOLD MEMBER'S USE OR 

BENEFIT

PUBLIC OFFICER OR HOUSEHOLD 
MEMBER BENEFITED

N/AN/A N/AN/A

Page 3 of 18Secretary of State Revision December 2019



3. Professional, Occupational and Business Licenses

What to disclose: List all professional, occupational or business licenses held by you or any member of your household at any time during the period covered 
by this Financial Disclosure Statement.

This includes licenses in which you or a member of your household had an "interest," which includes (but is not limited to) any business license held by a 
"controlled" or "dependent" business as defined in Question 12.

JURISDICTION OR ENTITY THAT 
ISSUED LICENSE

PERSON OR ENTITY HOLDING 
THE LICENSE

PUBLIC OFFICER OR HOUSEHOLD 
MEMBER TYPE OF LICENSE

State of ArizonaSherry StephensSherry Stephens Law

-Page 4 of 18Secretary of State Revision December 2019



8. Ownership or Financial Interests in Businesses, Trusts or Investment Funds

What to disclose: The name and address of each business, trust, or investment fund in which you or any member of your household had an ownership or 
beneficial interest of over $1,000 during the period covered by this Financial Disclosure Statement. This includes stocks, annuities, mutual funds, or retirement 
funds. It also includes any financial interest in a limited liability company, partnership, joint venture, or sole proprietorship. Also, check the box to indicate the 
value of the interest.

NAME AND ADDRESS OF 
BUSINESS, TRUST OR 

INVESTMENT FUND

APPROXIMATE EQUITY VALUE OF 
THE INTEREST

DESCRIPTION OF THE BUSINESS, 
TRUST OR INVESTMENT FUND

PUBLIC OFFICER OR HOUSEHOLD 
MEMBER HAVING THE INTEREST

Arizona State Retirement System 
3300 N. Central Avenue Phoenix, 
Arizona

$100,001 +retirement accountSherry Stephens

Elected Official Retirement Plan 
Phoenix, Arizona

$100,001 +Retirement accountSherry Stephens

Nationwide Retirement Solutions 
P O Box 182797 Columbus, Ohio 
43218

$100,001 +Deferred compensation accountSherry Stephens

TIAA CREF Life
P o Box 1258 Charlotte, NC 28201

$100,001 +life insuranceSherry Stephens

AVIVA Life
P O Box 59060 Minneapolis, MN 
55459

$25,001 -$100,000annuitySherry Stephens

American Fund
P O Box 7157 Indianapolis IN 46207

$1,000-$25,000IRASherry Stephens

Allianz
P O Box 59060 Minneapois, MN 
55459

$100,001 +annuitySherry Stephens

Chase Bank 
Phoenix, Arizona

$100,001 +savings accountsSherry Stephens

Goldman Sachs
P O Box 1978 Cranberry Twp., PA 
16066

$25,001 -$100,000Sherry Stephens savings account

Ally Bank
P O Box 2554 Cranberry Twp., PA 
16066

$100,001 +Sherry Stephens savings account

Page 9 of 18Secretary of State Revision December 2019
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Clerk of the Superior Court
Electronically Filed 

07/15/2021 8:00 AM
SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY

07/12/2021CR2017-001324-001 DT

CLERK OF THE COURT 
N. Pallas 
Deputy

HONORABLE KATHERINE COOPER

JOHN NELSON SCHNEIDER 
ALLISTER R ADEL

STATE OF ARIZONA

v.

JEREMY HUSSPATRICK JAY SANFORD (001)

JUDGE COOPER

ERIC AIKEN

RULING RE: MOTION TO DISMISS

The Court has reviewed Defendant’s Motion to Dismiss filed 3/19/2021, the State’s 
Response filed 4/16/2021, the Reply filed 5/7/2021, the State’s Motion to Strike Defendant’s 
Reply filed 5/17/2021, pertinent portions of the record, and additional pleadings referenced. The 
Court also considers counsels’oral argument on 5/28/2021.

•
Defendant moves to dismiss the indictment pursuant to the Double Jeopardy Clause of 

the Fifth Amendment and the Arizona Constitution based on prosecutorial misconduct on the 
following grounds: 1) the State obtained the indictment with perjured testimony; 2) the State 
failed to disclose Brady impeachment evidence regarding its lead witness, Det. Cristie 
Eisentraut; and 3) the State presented false expert testimony at trial.

Evidence Presented at Trial

This case arises from the 2011 death of Denise Smith. On April 16, 2011, Smith’s ex- 
husband Brian Smith found her dead in her second floor bedroom with a gunshot to her chest, the 
gun beside her. Denise had a several-year history of medical and mental health issues. At the 
time of her death, she suffered from depression, anxiety, chronic pain, and suicidal ideation. She 
and Brian had divorced after a long marriage. They had two adult sons.

o

Docket Code 019 Form R000A Page 1



SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY

07/12/2021CR2017-001324-001 DT

On April 6,2011, ten days before her ex-husband found her dead, Smith attempted 
suicide. She went to a pawnshop to buy a gun. A mandatory wait period prevented her from 
buying it that day. She returned to her home and took a large quantity (50 pills) of her pain 
medication. She left a suicide note for her sons with information about her bank accounts. Her 
son Aaron found her, and she was admitted to St. Luke’s Hospital from April 6 to April 12, 
2011.

On April 12, 2011, St. Luke’s released her to ex-husband Brian’s care. In the car leaving 
the hospital with Brian she said that she was angry that she was still alive. Two days later, on 
April 14,-2011, she returned to the pawnshop and bought the gun. She told Brian that she had 
the gun but would not use it on herself because she had test-fired it and it was loud. Between 
April 12 and April 14, 2011, she talked about committing suicide by electricity with her ex- 
husband and expressed suicidal thoughts to her counselor.

Smith and Sanford met online in the year before her death. They dated and lived together 
at her two-story town home from approximately November 2010 to March 2011 when the 
relationship ended. On April 15, 2011, she contacted Defendant. She told a friend she was 
excited to see him. Sanford told police that he picked her up, they went to his residence where 
they spent the night, and he dropped her off at her town home around 10:30 a.m. the next 
morning on April 16, 2011. 1 Later that day Smith did not return her sons’ calls or texts. They 
and Brian became concerned that Smith had harmed herself, so Brian went to her home where he 
found Smith deceased. He called 911 and reported that his ex-wife had committed suicide. City 
of Phoenix police treated the death as a suicide.

Det. Eisentraut responded to the call at Smith’s home that night and undertook an 
investigation. She ordered forensic testing, talked to Smith’s friends and family, interviewed 
Sanford, and enlisted experts. In 2012, forensic testing revealed Smith’s DNA and the Y-STR 
DNA of four males, including Defendant, on the gun. Following those lab results, Eisentraut sent 
evolving summaries of her investigation to the Phoenix Crime Lab and MCAO. Two months 
before trial, Eisentraut took a leave of absence. The Police Department removed her as the case 
agent and sent a letter to defense counsel stating that her leave was not “related to any 
misconduct investigation or integrity issue.” (Exh. J to Motion to Dismiss.)

In 2017, six years after Smith’s death, the State charged Defendant with Second Degree 
Murder on the theory that Defendant killed Denise because he was upset about their break-up.

1 Defendant's presence in Smith's home on April 16, 2011 was a material issue. The State asserted that Smith and 
Sanford spent the night at her residence on April 15 and therefore he was in Smith's home on April 16.
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Eisentraut testified as the State’s sole witness at the grand jury proceeding. Trial began 
November 2019 and with a mistrial after the jury deadlocked. Re-trial is set for August 2021.

Double Jeopardy and Prosecutorial Misconduct

Defendant contends that the State’s misconduct in this case bars re-prosecution under the 
Double Jeopardy Clause of the Fifth Amendment and Arizona Constitution, Art. 2, Section 10. 
Whether double jeopardy bars a retrial is a question of law for the court. State v. Moody, 208 
Ariz. 424, 94 P.3d 1119(2004)'

The Double Jeopardy Clause protects a defendant from multiple prosecutions for the 
same offense. Article 2, Section 10 of the Arizona Constitution states that no person shall be 
“twice put in jeopardy for the same offense.” The Clause also “protects a defendant from 
multiple attempts by the government, with its vast resources, ‘to convict an individual for an 
alleged offense, thereby subjecting him to embarrassment, expense and ordeal and compelling 
him to live in a continuing state of anxiety and insecurity’...” State v. Minnitt, 203 Ariz. 431, 
437, 55 P.3d 774, 780 (2002) (quoting Green v. United States, 355 U.S. 184, 187 (1957)).

The Clause bars re-prosecution when there is “[ijntentional and pervasive misconduct on 
the part of the prosecution to the extent that the trial is structurally impaired.” Minnitt, 203 Ariz. 
at 438. The misconduct need not result in a mistrial, but must be “so egregious that it raises 
concerns over the integrity and fundamental fairness of the trial itself.” Id. Instances of 
prosecutorial misconduct may be viewed cumulatively in determining the overall fairness of the 
trial and whether reversal is required. State v. Roque, 213 Ariz. 193, 230, 141 P.3d 368, 405 
(2006); State v. Vargas, 249 Ariz. 186, 468 P.3d 739 (2020).

Prosecutorial misconduct is not, as the State alleges,2 limited to acts or omissions by the 
prosecutor. It includes misconduct by law enforcement personnel who are part of the 
prosecution team.3 In Milke v. Mroz, 236 Ariz. 276, 339 P.3d 659, the Court of Appeals rejected 
the State’s argument that prosecutorial misconduct had not occurred because the prosecutor did 
not know about the police misconduct, stating:

2 State's Response to Motion to Dismiss, 4/16/21, p. 2.
3 The State also argues a witness' inconsistent statements do not constitute perjury citing State v. Patterson, 4 Ariz. 
App. 265, 266 (1966). Response at p. 3. Patterson is inopposite because Defendant does not claim Eisentraut gave 
inconsistent statement. He contends that Eisentraut presented false information regarding Defendant's 
statement, a witness statement, and other evidence discussed herein.
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The extent of any individual prosecutor’s knowledge of the misconduct is immaterial. 
Though in some cases an individual may be the focus of the inquiry, it is the duty of the 
State as a whole to conduct prosecutions honorably and in compliance with the law.

Id. at 283.

The prosecution is one team. Information known to the law enforcement agency on 
which the case relies is imputed to the prosecutor. Milke, 236 Ariz. at 282 (internal citation 
omitted). The prosecutor’s office cannot “keeping] itself in ignorance by compartmentalizing 
information about different aspects of a case.” State v. Lukezic, 143 Ariz. 60, 67, 691 P.2d 1088, 
1096 (1984). As the Minnitt court stated, the focus of the inquiry is the “[ijntentional and 
pervasive misconduct on the part of the prosecution.” Minnitt, 203 at 438 (emphasis added).

The Misconduct at the Grand Jury

Defendant contends that the State obtained an indictment with false information in four 
respects: 1) Eisentraut falsely stated that Defendant said he went inside Smith’s home for half an 
hour on April 16, 2011 (the day she died), 2) Eisentraut falsely told the grand jury that Defendant 
had pushed Smith down the stairs, 3) Eisentraut and the prosecutor presented false testimony 
about DNA transfer, a forensic issue, and 4) Eisentraut falsely stated that the toilet seat was up in 
the master bathroom on April 16, 2011 to show that Defendant had been upstairs in the home 
where Smith was found.

The trial court may dismiss an indictment based in part on evidence that the State knew 
or should have known was not true. In State v. Moody, 208 Ariz. 424, 440 (2004), the Arizona 
Supreme Court stated:

In Basurto, the Ninth Circuit held that due process is violated if the government bases an 
indictment “partially on perjured testimony, when the perjured testimony is material, and 
when jeopardy has not attached.”

Moody at 440, citing United States v. Basurto, 497 F.2d 781 (9th Cir. 1974). Perjury is a ‘“false 
sworn statement [a witness makes regarding] a material issue, believing [the statement] to be 
false.” Id. citing A.R.S. §14-2702(A)(1). A statement is material if it could have affected the 
course or outcome of a proceeding. Id.

The defendant in Moody, like Defendant Sanford here, faced a re-trial. He filed a motion 
to dismiss based in part on a claim that the State knowingly obtained the indictment with false 
evidence. The trial court denied the motion, and Moody appealed directly to the Arizona 
Supreme Court. It held the court may review an indictment post-trial as to perjured, material 
testimony “when a defendant has had to stand trial on an indictment which the government knew
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was based partially on perjured, material testimony “ Id. (citations omitted). In addressing 
Moody’s motion, the Moody court then evaluated each alleged perjured statement to determine 
whether to dismiss the indictment.

The State contends that Defendant waived arguments related to the grand jury proceeding 
because Defendant did not file a motion to remand the indictment or special action before trial. 
The Moody court addressed this issue. Pursuant to Moody, Sanford’s claim is timely. Jeopardy 
has not attached. Therefore, this court may review the indictment for perjured, material 
testimony at grand jury.

1. Defendant’s Recorded Statement - Never entered the home.
Defendant’s first claim is that Eisentraut told the grand jury that Defendant told her that he 

entered Smith’s home for “a half an hour or so” on April 16, 2011. That testimony was false. In 
fact, Sanford told Eisentraut unequivocally, and multiple times, that he did not enter the home 
that day.

On March 2, 2017, a member of the grand jury asked Eisentraut:

GJ: Did [Mr. Sanford] say that he went into Denise’s residence that morning when he 
dropped her off?

A: Yes.

GJ: And how long did he stay?

A: Whenever I asked him, he couldn’t give me anything more than approximately a 
half an hour or so. Enough to drop her off, give her a kiss goodbye, tell her he was 
going to see her that night.

(GJ Transcript, Exh. A to Motion to Dismiss, p. 59,11 1-6, emphasis added.)

However, Sanford repeatedly told Eisentraut that he did not go in Smith’s home that 
morning. In a recorded interview on April 14, 2014, Defendant told Eisentraut:

Eisentraut: Okay and then you said you didn’t even go inside?

Sanford: Her house, no, huh-uh. Huh-uh.

Eisentraut: Ok. So didn’t even go inside...

Sanford: No.

Eisentraut: .. .her house that morning?
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Sanford: Got in my car and she came over and kissed me in the door and I backed out.. .It 
was just a matter of dropping her off, getting in my car, and coming home and no, I did
not go inside the house.

(Transcript of 4/14/2014 Interview, Exh. B to Motion, p. 22,11. 959-971 emphasis added.)

Later in the same interview, Kyle Eisentraut, Det. Eisentraut’s husband, also a City of 
Phoenix police officer, questioned Defendant who stated:

K. Eisentraut: Why did you tie her up?4

Sanford: I didn’t. I wasn’t in the house, don’t even know what you’re talking about.

K. Eisentraut: Yes you were.

Sanford: No.

K. Eisentraut: Your DNA tells me you were in the house.

Sanford: That’s impossible.

{Id. at 2014 Int. Tr., Exh. B, p. 63,11. 2801-2812.)

K. Eisentraut: Why do you keep with this story of I didn’t go in the house when we can 
prove you did? You bet.. .need to come up with a better lie.

Sanford: It was the night before I did, on Friday night. Saturday morning, no Sir.

{Id. at 2014 Int.Tr., Exh. B, p. 63,11. 2839-2842, emphasis added.)

Eisentraut knew that her statement was false. First, Defendant told her and her officer 
husband four times that he did not enter the home that morning. Second, her language was 
intentional. She did not say “he went inside” by mistake. She specifically attributed a statement 
to Sanford, stating, “he couldn’t give me anything more than approximately a half an hour 
or so.”

Eisentraut’s statement was material. The grand juror’s question itself establishes that 
whether or not Defendant entered the home on April 16 was a determinative issue for the grand 
jury. The physical evidence showed that the gun fired and Denise died in the upstairs bedroom 
on April 16, 2011. Therefore, whether Defendant entered the home that day was an important 
and disputed fact in the case. As case agent, Eisentraut knew that police had no direct evidence 
that Sanford entered the home that day. By placing him in the home that day, Eisentraut filled

4 Smith was not tied up when found nor was there any evidence presented at trial that she was ever tied up.
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that gap in the State’s case and made it more likely that the grand jury would find probable cause 
that Defendant murdered her by shooting her. By stating the false fact as Defendant’s words (“he 
couldn’t give me...”), Eisentraut made her false testimony more persuasive.

The State does not dispute that Eisentraut’s testimony was the exact opposite of what 
Sanford actually stated to her. Instead, the State blames Defendant, arguing Defendant 
contradicted himself in a prior interview.5 The State’s explanation is flatly contradicted by the 
record. According to the State, Eisentraut drew a “reasonable inference” that he was in Smith’s 
home on April 16 from his statement, “we hung out there for about an hour.” (Appendix D to 
State’s Response.) Defendant said:

... she called me up oh, Friday the -1 believe it’s the 15th - just said she wanted to see 
me and I took a shower and took about two hours and went over and picked her up. She, 
uh, we hung out there for about an hour and we came back here and talked to my mom 
for about hours and - excuse me, I’m getting a cigarette, and we went to bed about 10:30

Sanford’s statement relates to April 15, not April 16 (the day of Smith’s death), and spending the 
night at his residence where he lives with his mother. Defendant says nothing about “half an 
hour.” And, as stated, when asked directly in a later interview, he specifically denied going in 
the home. The record does not support the State’s argument about a “reasonable inference” nor 
does it justify Eisentraut’s misrepresentation to the grand jury.

The State also attacks defense counsel stating he failed to cite accurately Eisentraut’s 
testimony. The Court has considered the text as cited in the State’s Response, page 11, and finds 
no merit to the State’s claim.

The Court finds that Eisentraut statement that Defendant said that he entered Smith’s 
home on April 16 was false and material and that Eisentraut knew that it was false.

2. An Act of Violence
Defendant’s second issue is Eisentraut’s testimony that one of Smith’s co-workers stated 

Defendant pushed her down the stairs. This was material untrue testimony that alleged a specific 
act of physical violence between Defendant and Smith for the purpose of leading the grand jury 
to believe that Defendant had been violent toward Smith.

On March 2, 2017, Eisentraut told the grand jury:

A: [Denise] even relayed to one of her co-workers that [Mr. Sanford] had been physical 
with her and had pushed her down the stairs.

5 Eisentraut interviewed Sanford three times.
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(GJ Transcript, Exh. A, p. 13,11. 15-17, emphasis added.)

She repeated this allegation in discussing an item on Defendant’s Facebook page:

A: And I thought that was odd, since I have been given information that Denise had told
one of her friends or at least one of her co-workers that he had pushed her down the
stairs of her two-story town home.

(Id., Exh. A, p. 25,11. 14-17, emphasis added.)

The record supports Defendant’s position that the statement was knowingly false. There 
was no evidence presented at trial that Smith made this statement to anyone. The State called 
several of Smith’s co-workers at trial. Guadalupe Alvarez- Shaw testified that she overheard a 
loud argument between Smith and Defendant. Yolanda Martinez testified that Smith was 
“stressed out” and mentioned problems in her relationship with Defendant. Christine Bartley 
Zimiga stated Smith said she was afraid at one time but Zimiga also testified that Smith was 
excited to see Defendant on April 15. None of these witnesses testified that Defendant pushed 
her let alone pushed her “down stairs.”

The State contends that Eisentraut did not commit perjury at the grand jury because 
Eisentraut testified as to what she was told. In Moody, the Court found that the detective’s 
testimony as to what police informant Logan told him may have been false but relaying Logan’s 
statement did not constitute perjury. Moody, 208 Ariz. at 440. The State sources Eisentraut’s 
testimony to her 12/29/2012 lab request where she wrote that “one of Denises [sic] told me 
Denise had confided to her that Patrick often grabbed her and pushed her down.” (Exh. E to 
Motion to Dismiss, emphasis added.)

However, what she told the grand jury is not what she wrote. She testified that a co­
worker said that Defendant pushed Smith “down the stairs” and “down the stairs of her two-story 
home.” Pushing someone down a flight of stairs is distinctly different conduct than a push. A 
push down stairs conveys an intent to hurt or even kill someone. Before the grand jury she first 
said “down the stairs.” Then she changed it to “down the stairs of her two-story town home,” 
conveying an even greater danger and risk of harm. Eisentraut did not relay at all what a witness 
purportedly told her. And there is no support in Exhibit E, her other reports, or the record for her 
testimony.

Eisentraut’s false statement was material. She intentionally falsified her testimony to bias 
the grand jury against Sanford. The State charged Defendant with murder, the most serious 
crime. Eisentraut’s statement told the grand jury that Defendant had a propensity for violence by 
describing a past instance of violent behavior without any factual support.
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The Court finds that Eisentraut falsely testified that a coworker said that Sanford pushed 
Smith down the stairs, knowing that her statement was false and that her testimony likely 
influenced the outcome of the grand jury proceeding.

3. The Toilet Seat
Next, Defendant asserts that Eisentraut falsely told the grand jury that the toilet seat was up 

in the master bathroom on April 16, 2011 to lead the jury to believe that Defendant was upstairs 
in the master bedroom area where Smith was found. She testified:

Q. [D]id you notice if the toilet seat was up or down in the house?

A. Yes, and it’s one of those things you go back through and you go back through and 
sometimes you will notice something that you might not have noticed the first time 
around. One of the things I notice while reviewing these photographs and 
conducting.. .looking for more of an analysis of everything in the scene, I noticed the 
toilet seat in the master bedroom was up. And, Denise didn’t seem to be the type of 
woman that would move it up.

(Exh. A, p. 35,11. 1-10.)

The statement was false. It is undisputed that, on April 16, 2011, the toilet seat in the 
master bath was not up when police arrived and took photographs. The issue is whether 
Eisentraut knew or should have known that the statement was false. The State contends that 
Eisentraut did not intend to misstate the evidence. Scene photographs depict the toilet seat up in 
the guest bath. The State claims that Eisentraut inadvertently confused the master bath with the 
guest bath and that her error had no impact on the grand jury.

The record does not support the State’s position. Eisentraut reported the same false 
information at least twice in two reports dated February 7, 2013 and January 9, 2014. (Exhs. F 
and G to Motion.) She used that “mistake” to support her request to MCAO to charge Defendant 
with murder. Exh. G. Her testimony was not an innocent error.

Nor was it harmless. It furthered the State’s theory that Defendant was in the home on 
April 16, 2011. It placed Defendant upstairs in the home near Smith and the firearm and 
corroborated Eisentraut’s false statement that Defendant said he went inside the home on April 
16, 2011.6

The State asserts that the statement was immaterial because any raised toilet seat (master 
or guest bath) in Smith’s home is evidence that Defendant was there. The grand jury did not

6 In Exhs. F and G, Eisentraut also referenced the toilet seat in the master bath in connection with a shell casing 
found in the master bath trash can. However, she did not testify about the casing at grand jury.
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know about the guest bath. The State did not present any evidence regarding the guest bath.
They heard only Eisentraut’s false testimony about the master bath area next to the bedroom 
where Denise and gun lay.

The Court finds that Eisentrauf s statement regarding the toilet seat in the master 
bathroom was false and material.

Transfer DNA

Finally, Defendant contends that Eisentraut and the prosecutor presented false information to 
the grand jury regarding transfer DNA, the process whereby DNA is deposited on an item 
indirectly through a third person or object. In this case, transfer DNA presented a difficulty for 
the State’s theory because it provided a scientific explanation for Defendant’s DNA found on the 
gun. Because of transfer DNA, Smith could have easily transferred Defendant’s DNA from her 
hand to the gun.

At the grand jury, Eisentraut testified:

Q (Grand Juror): Is it possible for that DNA that is under the fingernails to transfer to the 
gun if she used it?

Q (Prosecutor): Is it fair so say when it comes to DNA and things like this, anything is 
possible?

A (Eisentraut): Uh-huh.

Q (Prosecutor): And another question you can look at is this probable, and in a case like 
this, is it probable to have DNA transfer of that type of nature in this case?

A (Eisentraut): No. And as previously stated, her fingernails were extremely short during 
the scene investigation... And so that cellular material was found very deeply up 
underneath, not in a way where it would be easily transferable.

Q (Prosecutor): So, is it fair to say possible, but most likely not probable.

A (Eisentraut): Yes, fair to say.

(GJ Transcript, Exh. A, pp. 56-57,11 25; 1-19.)

Eisentraut’s testimony raises several issues. First, it was incorrect. Transfer DNA is as 
common as DNA deposited by direct touch and just as likely to occur. At trial, the State’s DNA 
expert, Dana Chapman, called transfer DNA the “first principle of forensic DNA:”
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The first principle of forensic DNA is that DNA is transferring from both items. So if 
I’m coming in contact with a cup, I’m leaving my DNA behind. If there was DNA on the 
cup, I’m also potentially picking up some of that DNA.

(Chapman Transcript, Exh. C to Motion, p. 81,11. 5-10.) She went on to testify in detail about 
the concept of transfer. She stated that there is no way to distinguish between DNA from direct 
or primary contact and DNA found due to secondary transfer.

Q. Is there any way for you to tell if any of those individual people had actually touched 
that item?

A. There isn’t a way currently to determine whether someone physically came in contact 
with the item themselves.

(Id., p. 69,1. 25 - p. 70,1. 4.) (See also p. 71,11. 1-10; p. 74,11. 8-15, 16-25; pp. 75,11. 1-25; p.
77,11. 4-5.) Eisentraut’s testimony that it was “not probable” that Smith could not have 
transferred Defendant’s DNA to the gun was deceptive.

Second, the prosecutor manipulated the juror’s question to elicit a favorable answer for 
his case. A juror asked a clear question: “Is it possible for that DNA that is under the fingernails 
to transfer to the gun if she used it?” Before Eisentraut could answer, the prosecutor interjected 
and re-phrased the question, adding the phrase “anything is possible.” Then he re-phrased again 
to suggest that DNA transfer was not “probable” “in a case like this.” Finally, he re-stated the 
question as a conclusion, “So, is it fair to say possible, but most likely not probable.” In short, he 
did not allow an answer to the juror’s question. He re-phrased the juror’s question to elicit an 
answer favorable to the State.

In considering Defendant’s Motion to Dismiss, the Court is limited to a review of 
perjured testimony. Despite the misleading questioning by Rademacher, the Court finds that 
Eisentraut’s DNA testimony falls more within realm of opinion than fact. The questions and 
answers related to the possibility and probability of DNA transfer, and the testimony on this 
issue at grand jury was not sufficiently detailed for the Court to conclude that Eisentraut 
committed perjury on this issue.

Conclusion

The State prosecuted Defendant on an indictment marred by multiple instances of 
perjury, violating his right to due process. Eisentraut knew from her investigation that Defendant 
denied entering the home on April 16, 2011, that no one reported that Smith had been pushed 
down the stairs at her home, and that Defendant did not leave the toilet seat up in the master • 
bath. This testimony tainted the case with false information for the sole purpose of obtaining an
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indictment. Her gratuitous personal opinions and commentary further manipulated the 
proceeding so that her false statements would have greater influence over the grand jury. When a 
juror asked if police canvassed the neighborhood, she stated yes but no one reported “anything 
suspicious” and “that’s a very common scenario in those types of neighbors,” suggesting that 
something suspicious had occurred. (Exh. A, p. 58,11. 4-9.) Her statements undoubtedly 
affected the grand jury’s decision. They were the voice of a police detective who essentially told 
them that Defendant is a violent person capable of murder.

Failure to Disclose Impeachment Evidence

The second area of alleged misconduct is the State’s failure to disclose impeachment 
material regarding Eisentraut. The State had a duty to disclose the information under Criminal 
Rule 15.1 and Brady v. Maryland, 373 U.S. 83 (1963). The information pertained to a formal 
inquiry within MCAO regarding Eisentraut’s grand jury testimony in another matter. The 
information could have been used to impeach Eisentraut in this trial. The State’s failure to 
produce it constitutes egregious misconduct because Eisentraut’s credibility was central to the 
State’s case and the information may have had “an important effect on the jury’s determination.” 
Milke, 236 Ariz. 276 at 280 (2014) (internal citation omitted). In addition, the information was 
known to the prosecution months before trial. Post-trial, even after the prosecutor knew about it, 
he failed to disclose it.

The Impeachment Evidence

In February, 2019 (9 months before this case went to trial in November 2019), an MCAO 
prosecutor, Jason Kalish, initiated an inquiry regarding Eisentraut’s grand jury testimony in an 
unrelated matter, State v. Schroeder, CR2017-132477-001. Kalish expressed concern that 
Eisentraut misrepresented the victim’s statement to the grand jury. Eisentraut testified that the 
witness said that Schroeder pointed a knife at him. In the interview, the witness said that 
Schroeder was holding a knife and giving him directions but he did not say that Schroeder 
pointed it at him. MCAO relied on the Eisentraut version in charging Schroeder with kidnapping 
that witness and child abuse in addition to murder.

Kalish referred the matter to MCAO’s Rule 15 Discovery Database Committee, an 
internal committee that investigates integrity violations by law enforcement officers. MCAO 
requested Eisentraut explain the basis for her testimony.7 She responded by email. Then, from 
February 2019 to February 2020, Eisentraut remained “pending review” by the Rule 15

7 The Court relies on documents produced in camera by the State and that the Court then ordered disclosed on 
April 19, 2021. The documents include an email from Kalish to other MCAO prosecutors dated February 21, 2019 
referencing subject "Issue with homicide detective" and Eisentraut's written response, a photograph of the victim 
in a police interview room, and a CD of the victim's statement.
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Committee. According to the State’s pleadings, in February 2020, MCAO elected not to include 
Eisentraut on the MCAO Rule 15 Database (“Database” aka “Brady list).

State’s Response to Defendant’s Requests for Information

In approximately March 2021, Defendant’s investigator obtained a copy of a document 
generated by MCAO titled “Brady Report” dated December 23, 2019. Eisentraut’s name 
appears on the document. (Exh. K to Motion to Dismiss.) Defense counsel contacted the 
prosecutor requesting information about Eisentraut and the report. (Exhs. L, M, N to Motion.) 
The State provided no substantive information until Defendant filed his Motion to Dismiss 
asserting this claim for prosecutorial misconduct and dismissal based on the State’s failure to 
disclose the information.

The State responded that it had no obligation to produce the information. 
Notwithstanding the objection, the State did produce some materials to the Court for an in 
camera review.8 The Court found the materials relevant to Eisentraut’s credibility and ordered 
the State to produce these and any other “materials and information related to a Brady inquiry 
and/or investigation regarding Det. Eisentraut.” Ruling 4/19/2021. More litigation ensued. 
Defendant requested additional materials referenced in the disclosed documents. The State 
refused. Defendant filed a Motion to Compel. Ultimately, the State produced and the Court 
reviewed more documents in camera and ordered them disclosed with redactions.9

Duty to Disclose

The State claims that it was not obligated to produce information regarding the Kalish 
referral because MCAO did not place Eisentraut’s name in the Database. It maintains that under 
Brady it is required to disclose related to an officer’s truthfulness if only if the officer is in the 
Database.

That is not correct. The State had a duty to disclose the information. Period.

To comply with Brady/Giglio, the prosecution is required unilaterally to disclose 
any impeachment or exculpatory evidence that is favorable to the defendant

8 Kalish's 2/21/2019 email, Eisentraut's response, an excerpt of Eisentraut's grand jury testimony, and a 
photograph and a CD of the victim's interview.
9 MCAO's Civil Department got involved and submitted the additional materials related to Eisentraut's Rule 15 
inquiry with proposed redactions and a privilege log. The Court approved the proposed redactions except for one 
sentence that referred to another case and contained no work product or other protected information. Ruling 
6/25/2021.
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and which may create a reasonable doubt in jurors' minds regarding the 
defendant's guilt.

Milke, 236 at 280. “Favorable evidence includes both exculpatory and impeachment material that 
is relevant either to guilt or punishment.” Milke v. Ryan, 711 F.3d 998, 1012 (9th Cir. 2013) 
(Milke’s habeas corpus case). Furthermore,

Regardless of good or bad faith, a state's failure to adhere to Brady/Giglio by 
willfully or inadvertently suppressing favorable evidence violates a defendant's 
due process rights.

Milke at 280.

The State’s disclosure obligation is not limited to information from a database. Nor is it 
confined to officers that have been through some internal MCAO process. Not only are the 
dangers of this interpretation obvious (think foxes and henhouses), but nowhere does the case 
law support that position. Moreover, the State’s duty includes any information known to the 
prosecutor or law enforcement. It is the prosecutor’s “duty to learn of any favorable evidence 
known to the others acting on the government’s behalf in the case including the police.” Id. at 
283 (citation omitted.). “[T]he prosecution is deemed to have knowledge of and access to 
anything in the possession, custody or control of any [federal] agency participating in the same 
investigation of the defendant.” United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989).

Therefore, while MCAO’s internal process may provide one mechanism for identifying 
information about officers, the scope of the State’s obligation to disclose impeachment evidence 
does not stop there.

The State also argues that it had no duty to disclose because the information was not 
relevant or admissible. Again, that is not the law. The duty extends to any evidence that might 
affect credibility or be used for impeachment. “When, as here, “the ‘reliability of a given 
witness may well be determinative of guilt or innocence,’ nondisclosure of evidence affecting 
credibility falls within this general rule [of mandatory disclosure].” Milke, 236 Ariz. 276 citing 
Giglio v. United States, 405 U.S. at 154 (1972) (internal citation omitted). Admissibility is a 
separate issue. 10

Furthermore, the information about Eisentraut was relevant and material. “Due process 
imposes an “inescapable” duty on the prosecutor “to disclose known, favorable evidence rising

10 The State's argument contradicts MCAO's own policy which instructs DCAs: "Material that must be disclosed is 
not always admissible evidence in trial." MCAO Prosecution Policies and Procedures, 6.4(B)(3). Disclosure and 
admissibility of impeachment material are separate issues.
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to a material level of importance.” Milke, 711 F.3d 998, 1012 (9th Cir. 2013)(intemal citation 
omitted). The prosecutor in Schroeder (Kalish) initiated MCAO’s integrity review process of an 
officer. His concern involved the same officer (Eisentraut) engaging in the same type of 
misconduct alleged here - presenting false sworn testimony to the grand jury. Eisentraut was and 
is the primary law enforcement witness for the State in the Sanford matter. She put the case 
together and literally touched every aspect of it. Her credibility was a significant issue for the 
State at trial as Defendant’s cross-examination demonstrated. Defendant was entitled to impeach 
her with the information. Given the myriad of issues with Eisentraut’s truthfulness, there is no 
question that the information would have affected her credibility before the jury.

MCAO’s “pending review” of Eisentraut was ongoing months before and during the 
Sanford trial. It was never disclosed. Post-trial the State continued to withhold the information 
even as it prepared to re-try Sanford. The prosecutor knew about the Kalish referral by at least 
December 2020 - before defense counsel requested it. (State’s Notice to the Court, 5/28/2021.) 
Yet, when Mr. Huss asked for information in March 2021, the prosecutor stalled with non­
responses, such as “Once I have a response I will let you know.” It took a Motion to Dismiss, a 
Motion to Compel, and two Court orders for Defendant to obtain the information. Frankly, had it 
not been for Defendant’s investigator, the State never would have disclosed it.

Incredibly, the State claims Defendant is not prejudiced because Defendant can use the 
information in the re-trial. (Response, p. 20.) That argument underscores the intentional 
disregard for the misconduct that took place. Had the information been disclosed in 2019, there 
might be no re-trial because the information “may well [have been] determinative of guilt or 
innocence.” Id. at 282.

Conclusion

For these reasons, the Court finds that the prosecution engaged in egregious prosecutorial 
misconduct in failing to disclose impeachment evidence before and during the trial and for more 
than a year thereafter.

Garrett Testimony

Lee Garrett was the State’s firearms examiner who testified as an expert witness as to the 
distance between the gun and Smith when the gun fired. In pre-trial disclosures and defense 
interview, Garrett stated that he based his opinion in part on the gun powder pattern on Smith’s 
blouse. At trial, he stated that he did not rely on the blouse. On cross-examination Garrett refused 
to admit that he had said something entirely different in his pre-trial interview and report. 
Defendant asserts that Garrett’s “blatant dishonesty” constitutes prosecutorial misconduct.
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The Court does not find that Garrett’s trial testimony rises to the level of prosecutorial 
misconduct. The Court does not find that it affects the structural integrity of the case unlike 
Eisentraut’s grand jury testimony and the State’s failure to disclose impeachment evidence. The 
Court does find that the State failed to disclose what Garret said at trial about the blouse and that 
the lack of disclosure unfairly impacted the defense at the time. However, since the Court has 
precluded Garrett’s testimony on other grounds, the Court need not consider an appropriate 
sanction for non-disclosure. See Ruling 7/2/2021.

More

The Court is troubled by the State’s failure to acknowledge and take responsibility for 
Eisentraut’s misconduct as well as their own. Prosecutors have a responsibility to serve truth and 
justice first. United States v. Kojayan, 8 F.3d 1315, 1323 (9th Cir. 1993). In the State’s briefing, 
the Court cannot find an iota of appreciation for the seriousness of its misconduct in the briefs.

Instead, the prosecutor tries to shift blame by stating that, if defense counsel had 
interviewed Eisentraut a second time, he could have discovered information about her.
(Response to Motion to Dismiss, pp.20-21.) He blames the State’s lack of disclosure on 
Defendant’s discovery requests. (State’s Response to Motion to Compel.) He portrays the Kalish 
referral as a police matter until defense counsel refutes that portrayal. (State’s Motion to Correct 
Minute Entry with Van Dorn Affidavit 4/23/2021; State’s Supplemental Notice to the Court with 
Van Dorn Affidavit 6/8/2021.) He misstates the record. Dana Chapman did not testify that 
transfer DNA is a “phenomenon” or words to that effect.11 He makes legal arguments directly 
contradicted by the case law, including Brady and Milke,12 These tactics do not further justice 
and, with respect to record and legal citation, they ignore the ethical obligations of candor and 
honesty to the Court.

Conclusion

The State obtained this indictment using perjured testimony. Even after trial, the State 
persists in making arguments directly contrary to the most cherished principles of law and due 
process, including the protections that Brady and Milke emphasize are afforded to all 
defendants. Given the pre- and post-trial misconduct, the Court finds the appropriate remedy is 
dismissal with prejudice, as nothing short of that remedy will end this miscarriage of justice and 
deter the State from similar conduct going forward.

11 Counsel's use of the single quote (as if he is not citing a direct item of testimony) does not make his 
representation less misleading. (State's Response, p. 12; See Chapman testimony above.)
12 See also counsel argument that Defendant's claim for dismissal based on Eisentraut's perjured grand jury 
testimony refuted in Moody, supra.
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Therefore, based on the prosecution’s egregious misconduct in presenting material, false 
testimony to the grand jury and failing to disclose impeachment evidence before and during trial 
and for months thereafter,

IT IS ORDERED dismissing with prejudice the indictment and pending charges against
Sanford.

IT IS FURTHER ORDERED denying the State’s Motion to Strike Defendant’s Reply 
to Motion to Dismiss.

f-'" •
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