
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 

BCO-035
No. 19-3972; 20-1310 & 20-2564 

United States of America 

v.

Gregory Roberson, Appellant at 19-3972 
Charles Matthews, Appellant at 20-1310 
Dorothy Robinson, Appellant at 20-2564 

(M.D. Pa. No. 3-99-cr-00080-001; 1-08-cr-00124-003; 4-07-cr-00389-010)

Present:  AMBRO, SHWARTZ and PORTER, Circuit Judges 

1) Motion by Appellee in No. 19-3972 for Summary Affirmance;

2) Motion by Appellee in No. 20-1310 for Summary Affirmance;

3) Motion by Appellee in No. 20-2564 for Summary Affirmance;

4) Response by Appellants in Nos. 19-3972, 20-1310 and 20-2564 to Motion
for Summary Affirmance.

Respectfully,
Clerk/slc 

_________________________________ORDER________________________________
The foregoing motions by Appellee in Nos. 19-3972, 20-1310, 20-2564 for Summary 
Affirmance are granted. 

By the Court, 

s/Patty Shwartz 
Circuit Judge 

Dated:  February 4, 2021 
SLC/cc: Counsel of Record 

03/29/21
Certified as a true copy and issued in lieu
of a formal mandate on         

Teste:
Clerk, U.S. Court of Appeals for the Third Circuit
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA : No. 3:99cr80-1 
: 

v. :    (Judge Munley) 
:   

GREGORY L. ROBERSON : 
Defendant : 

:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

MEMORANDUM 

Presently before the court is Defendant Gregory L. Roberson’s motion 

seeking either a reduction of his sentence to time served or a resentencing 

hearing under § 404 of the First Step Act, Pub. L. No. 115-391, 132 Stat. 5194, 

5222 (2018).  (Doc. 236).  The government opposes the motion arguing that the 

defendant is not eligible for relief under the First Step Act because “the Fair 

Sentencing Act[, Pub. L. No. 111-220, 124 Stat. 2372, 2372 (2010),] did not 

change the statutory penalties applicable under 21 U.S.C. § 841(b)(1)(C), which 

the defendant was sentenced under.  (Doc. 240, at 6).  The matter is briefed and 

ripe for disposition. 

BACKGROUND 

On May 25, 1999, a grand jury in the United States District Court for the 

Middle District of Pennsylvania returned a twelve-count, superseding indictment 

against the defendant and others in the instant matter.  (Doc. 27).  The defendant 

was named in count one (1), conspiracy to distribute and possess with intent to 
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distribute in excess of fifty grams of cocaine base (crack) and cocaine in violation 

of 21 U.S.C. § 846, as well as counts four (4) and eleven (11), distribution and 

possession with intent to distribute cocaine base (crack), in violation of 21 U.S.C. 

§ 841(a)(1).  (Doc. 27).  At the end of a jury trial, on March 16, 2000, the 

defendant was found guilty as to counts one (1), four (4), and eleven (11) of the 

superseding indictment.1  (Doc. 103).  Then, on June 29, 2000, the defendant 

was sentenced to serve concurrent terms of imprisonment of 360 months 

followed by six (6) years of supervised release on each count.2  (Doc. 121).  The 

judgment was affirmed by the United States Court of Appeals for the Third Circuit 

on May 14, 2001.  (Doc. 144).  

                                      
1  Even though count one (1) of the superseding indictment charged the 
defendant with conspiracy to distribute and possess with intent to distribute in 
excess of fifty (50) grams of a controlled substance, no language or question 
regarding the weight of drugs was submitted to the jury, as it was not required at 
that time.   
 
2  Between the defendant’s conviction and sentencing, the United States 
Supreme Court issued a decision in Apprendi v. New Jersey, 530 U.S. 466, 490-
91 (2000), where the Court held that “[o]ther than the fact of a prior conviction, 
any fact that increases the penalty for a crime beyond the prescribed statutory 
maximum must be submitted to a jury, and proved beyond a reasonable doubt.”  

Thus, because the jury did not determine the amount of drugs applicable to 
the defendant’s offenses, a fact that could dramatically increase the penalty 
received, the defendant was sentenced under the penalty provisions of 21 U.S.C. 
§ 841(b)(1)(C), which apply regardless of the amount of drugs involved.  

The 240-month maximum sentence available under 21 U.S.C. § 
841(b)(1)(C) was increased to 360 months in this case because the defendant 
was previously convicted of a felony drug offense.  
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In December of 2007, the United States Sentencing Commission enacted 

an amendment to the sentencing guidelines, which retroactively reduced the 

offense level for distribution and conspiracy offenses involving cocaine base 

(crack).  U.S. SENTENCING GUIDELINES MANUAL (U.S. SENTENCING COMM’N 2007).  

Thereafter, the defendant filed a motion under 18 U.S.C. § 3582(c)(2) to reduce 

his sentence, which was denied.  (Doc. 201; Doc. 210).  After additional 

amendments to the sentencing guidelines, the defendant filed another motion 

under 18 U.S.C. § 3582(c)(2) to reduce his sentence.  (Doc. 230).  On December 

2, 2016, we reduced the defendant’s term of imprisonment on each count to 324 

months to be served concurrently.  (Doc. 234). 

On December 21, 2018, Congress enacted the First Step Act, Pub. L. No. 

115-391, 132 Stat. 5194, 5222 (2018), which “permits ‘a court that imposed a 

sentence for a covered offense’ to ‘impose a reduced sentence as if sections 2 

and 3 of the Fair Sentencing Act of 2010 (Public Law 111-220; 124 Stat. 2372) 

were in effect at the time the covered offense was committed.’”  U.S. v. 

Washington, No. 07-401, 2019 U.S. Dist. WL 4273862, at *1 (M.D. Pa. Sept. 10, 

2019) (quoting the First Step Act § 404, Pub. L. No. 115 -391, 132 Stat. 5194, 

5222 (2018).  

On August 14, 2019, the defendant filed the present motion under § 404 of 

the First Step Act (Doc. 236) and brief in support (Doc. 237).  The government 
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filed its brief in opposition to defendant’s motion on September 11, 2019.  (Doc. 

240). Then, on September 25, 2019, the defendant filed his reply brief (Doc. 241) 

bringing the case to its present posture. 

LEGAL STANDARD 

Under 18 U.S.C. § 3582(c)(1)(B), “the court may modify an imposed term of 

imprisonment to the extent otherwise expressly permitted by statute.” Here, the 

defendant relies on § 404 of the First Step Act, Pub. L. No. 115-391, 132 Stat. 

5194, 5222 (2018) in his quest for either a reduction of his sentence to time 

served or a resentencing hearing.  

To reduce the sentencing disparity between cocaine and cocaine base 

(crack) users, Congress, through § 2 of the Fair Sentencing Act, Pub. L. 111-220, 

124 Stat. 2372 (2010), increased the amount of cocaine base (crack) that 

subjects criminal defendants to the five-year and ten-year mandatory minimum 

sentences found within 21 U.S.C. § 841(b)(1)(A)(iii) and 21 U.S.C. § 

841(b)(1)(B)(iii).  See Fair Sentencing Act, Pub. L. 111-220, 124 Stat. 2372 

(2010) (changing “50 grams” to “280 grams” in 21 U.S.C. § 841(b)(1)(A)(iii), and 

“5 grams” to “28 grams” in 21 U.S.C. § 841(b)(1)(B)(iii)).  

Then, in 2018, Congress made § 2 of the Fair Sentencing Act retroactive 

through § 404 of the First Step Act.  First Step Act, Pub. L. No. 115-391, 132 

Stat. 5194, 5222 (2018) (allowing sentencing courts to “impose a reduced 
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sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 . . . were in 

effect at the time the covered offense (“a violation of a Federal criminal statute, 

the statutory penalties for which were modified by section 2 or 3 of the Fair 

Sentencing Act of 2010 . . . that was committed before August 3, 2010”) was 

committed).    

DISCUSSION 

The crux of the issue here is whether the defendant’s conviction, which 

subjected him to the penalty provision found in 21 U.S.C. § 841(b)(1)(C), 

qualifies as a “covered offense” as defined under § 404 of the First Step Act, 

Pub. L. No. 115-391, 132 Stat. 5194, 5222 (2018). The defendant argues that it 

does because § 2 of the Fair Sentencing Act modified all the statutory penalties 

under 21 U.S.C. § 841(b)(1), and he committed the offense before August 3, 

2010.3 The government argues that it does not because 21 U.S.C. § 841(b)(1)(C) 

was not modified by § 2 of the Fair Sentencing Act. We agree with the 

government.  

Anyone convicted of a drug crime under 21 U.S.C. § 841(a), as well as an 

attempt or conspiracy to commit such crime is subject to the penalties found 

under 21 U.S.C. § 841(b)(1).  See 21 U.S.C. § 846 (“Any person who attempts or 

                                      
3 The government does not dispute that the offense was committed before 
August 3, 2010. 
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conspires to commit any offense defined in this subchapter shall be subject to the 

same penalties as those prescribed for the offense, the commission of which was 

the object of the attempt or conspiracy.”).  With respect to cocaine base (crack) 

offenses, the penalties under 21 U.S.C. § 841(b)(1) are divided into three sub-

sections: (A)(iii), (B)(iii), and (C).  The sub-section applicable to a defendant 

depends on the amount of cocaine base (crack) included in the charges.   

Prior to the enactment of the Fair Sentencing Act, any defendant convicted 

of a crime under 21 U.S.C. § 841(a) was subject to the penalty provisions of 21 

U.S.C. § 841(b)(1)(A)(iii), if the crime involved fifty grams or more of cocaine 

base (crack), 21 U.S.C. § 841(b)(1)(B)(iii), if the crime involved five grams up to, 

but not including, fifty grams of cocaine base (crack), or 21 U.S.C. § 

841(b)(1)(C), if the crime did not involve a specific amount of cocaine base 

(crack) or it involved an amount up to, but not including, five grams.  21 U.S.C. § 

841(b) (2006) (current version 21 U.S.C. §841(b) (2018)).  

 Through § 2 of the Fair Sentencing Act, Congress increased the amount of 

cocaine base (crack) required to subject a defendant to the penalties under 21 

U.S.C. § 841(b)(1)(A)(iii) and 21 U.S.C. § 841(b)(1)(B)(iii).  See Fair Sentencing 

Act, Pub. L. 111-220, 124 Stat. 2372 (2010) (changing “50 grams” to “280 grams” 

in 21 U.S.C. § 841(b)(1)(A)(iii), and “5 grams” to “28 grams” in 21 U.S.C. § 

841(b)(1)(B)(iii)).  These changes did, in turn, increase the maximum amount of 
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cocaine base (crack) subject to penalty under 21 U.S.C. § 841(b)(1)(C), but that 

did not affect anyone originally sentenced under 21 U.S.C. § 841(b)(1)(C). Put 

simply, any defendant (including the defendant herein) sentenced under 21 

U.S.C. § 841(b)(1)(C) prior to the enactment of the Fair Sentencing Act would 

presently be subject to the exact same statutory penalty of up to 20 years (30 

years for defendants previously convicted of a felony drug offense) in prison.  

The defendant argues that anyone convicted of an offense involving 

cocaine base (crack), who was sentenced prior to the enactment of the Fair 

Sentencing Act, has committed a “covered offense” under the First Step Act.  

Under the defendant’s analysis, every defendant sentenced for the commission 

of a cocaine base (crack) offense before August 3, 2010, would be eligible for 

consideration of a reduction in their sentence.  We disagree.  The court finds that 

any defendant sentenced under 21 U.S.C. § 841(b)(1)(C) before August 3, 2010, 

for an offense involving cocaine base (crack) has not committed a “covered 

offense” under the First Step Act, and therefore, the court does not have 

jurisdiction to modify their sentence under 18 U.S.C. § 3582(c)(1)(B).  United 

States v. Duggan, 771 F. App’x 261 (4th Cir. 2019) (“The offense for which [the 

defendant] was convicted and sentenced . . . in violation of 21 U.S.C. § 

841(b)(1)(C) - was not modified by section 2 or 3 of the [Fair Sentencing Act of 
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2010]. The district court thus lacked jurisdiction to reduce [the defendant’s] 

sentence under [the First Step Act].” (internal citations omitted)). 

CONCLUSION 

Based on the preceding, the defendant’s motion (Doc. 236) seeking either 

a reduction of his sentence to time served or a resentencing hearing under § 404 

of the First Step Act, Pub. L. No. 115-391, 132 Stat. 5194, 5222 (2018) shall be 

denied.  An appropriate order shall issue. 

 

BY THE COURT: 

Date: December 9, 2019    s/ James M. Munley______ 
                                              JUDGE JAMES M. MUNLEY 
                                              United States District Court 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
UNITED STATES OF AMERICA  : No. 3:99cr80-1  
       :  
       : (Judge Munley) 
 v.      :    
       :    
GREGORY L. ROBERSON,    :        
   Defendant   : 
:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

ORDER 

AND NOW, to wit, this 9th day of December 2019, in accordance with the 

court’s memorandum issued this same day, IT IS HEREBY ORDERED that the 

defendant’s motion for a resentencing hearing under section 404 of the First Step 

Act (Doc. 236) is DENIED. 

 

BY THE COURT: 

      s/ James M. Munley______ 
                                              JUDGE JAMES M. MUNLEY 
                                              United States District Court 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 

UNITED STATES OF AMERICA  :    

      :  No. 1:08-cr-00124 

   v.   :    

      :  (Judge Kane) 

CHARLES LEWIS MATTHEWS,  :     

 Defendant    : 

 

ORDER 

 

THE BACKGROUND OF THIS ORDER IS AS FOLLOWS: 

 On April 6, 2009, Defendant Charles Lewis Matthews (“Defendant”) pled guilty to 

possession with intent to distribute crack cocaine in violation of 21 U.S.C. § 841(a).  (Doc. Nos. 

107, 110.)  The Court subsequently sentenced Defendant to a term of imprisonment of two 

hundred and ten (210) months.  (Doc. No. 121.)  Since his sentencing, Defendant has made 

multiple attempts to reduce or vacate the Court’s judgment, including: (1) a direct appeal to the 

Third Circuit Court of Appeals (Doc. No. 129); (2) a motion to vacate pursuant to 28 U.S.C. § 

2255 (Doc. No. 139); and (3) a motion for a sentence reduction pursuant to Amendment 750 to 

the United States Sentencing Guidelines (Doc. No. 162).  The Court’s judgment was affirmed by 

the Third Circuit on April 12, 2010.  (Doc. No. 137.)  The Court denied Defendant’s motion to 

vacate on January 18, 2011 (Doc. No. 158), and subsequently denied Defendant’s motion for a 

sentence reduction on March 23, 2012 (Doc. No. 166).  The Third Circuit affirmed the Court’s 

denial of Defendant’s motion for a sentence reduction.  (Doc. No. 169.)  Presently before the 

Court is Defendant’s motion for a resentencing hearing pursuant to Section 404 of the First Step 

Act.  (Doc. No. 179.)  Having been fully briefed (Doc. Nos. 180-182), the motion is ripe for 

disposition. 
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“[T]he [C]ourt may modify an imposed term of imprisonment to the extent otherwise 

expressly permitted by statute.” 18 U.S.C. § 3582(c)(1)(B).  The First Step Act is one such 

statute that permits the Court to impose a reduced sentence under limited circumstances.  See 

First Step Act of 2018, 115 Pub. L. 391 § 404(b), 132 Stat. 5194, 5222 (2018). “Specifically, 

section 404 of the First Step Act permits ‘a court that imposed a sentence for a covered offense’ 

to ‘impose a reduced sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 (Public 

Law 111-220; 124 Stat. 2372) were in effect at the time the covered offense was committed.’”  

United States v. Washington, No. 07-cr-0401, 2019 WL 4273862, at *1 (M.D. Pa. Sept. 10, 

2019) (citing First Step Act, § 404(b)).  In order to be eligible for relief under the First Step Act, 

a defendant must have been convicted of “a violation of a Federal criminal statute, the statutory 

penalties for which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 (Public 

Law 111-220; 124 Stat. 2372), that was committed before August 3, 2010.”  See First Step Act, § 

404(a).  “These specified sections modified the drug amounts required to trigger mandatory 

minimums for crack cocaine trafficking offenses . . . [and] eliminated the 5–year mandatory 

minimum for simple possession of crack.”  See Washington, 2019 WL 4273862, at *1 (citing 

Fair Sentencing Act, Pub. L. No. 111-220 §§ 2-3, 124 Stat. 2372; Dorsey v. United States, 567 

U.S. 260, 269 (2012)).  

 Defendant contends that he is eligible for a sentence reduction because he received a 

sentence for a covered offense.  (Doc. No. 180 at 4-8.)  In support of this position, he argues that 

Section 2(a) of the Fair Sentencing Act modified the weights covered by all three penalty 

provisions of Section 841(b)(1), including Section 841(b)(1)(C), under which he was sentenced.  

(Id. at 5-6.)  Defendant cites no case law to support his assertion that sentences imposed pursuant 

to Section 841(b)(1)(C) are eligible for reduction under the First Step Act.  (Id.)  The 
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Government argues that Defendant is not eligible for a sentence reduction under the First Step 

Act.  (Doc. No. 181 at 1.)  Specifically, the Government’s position is that the Fair Sentencing 

Act did not modify the statutory penalties pertaining to Section 841(b)(1)(C), and that, therefore, 

Defendant did not receive a sentence for a covered offense for purposes of the First Step Act.  

(Id. at 4-5.)   

This Court has previously concluded that convictions under the statutory penalty 

provisions of Section 841(b)(1)(C) are not covered offenses for purposes of the First Step Act.  

See United States v. Roberson, No. 99-cr-80, 2019 WL 6699912, at *3 (M.D. Pa. Dec. 9, 2019) 

(citing United States v. Duggan, 771 F. App’x 261 (4th Cir. 2019)) (“The court finds that any 

defendant sentenced under 21 U.S.C. § 841(b)(1)(C) before August 3, 2010, for an offense 

involving cocaine base (crack) has not committed a ‘covered offense’ under the First Step Act.”); 

see also Washington, 2019 WL 4273862, at *2 (“Because the Fair Sentencing Act did not 

modify § 841(b)(1)(C), [the defendant]’s conviction is not a ‘covered offense’ under the First 

Step Act.”).  Other district courts have reached the same conclusion.  See United States v. 

Pompey, No. 97-cr-0638, 2019 WL 3973131, at *1 (D.N.M. Aug. 22, 2019) (“As [the defendant] 

received a sentence for a violation of Section 841(b)(1)(C), he is ineligible for a sentence 

reduction under the First Step Act.”); United States v. Woodson, No. 09-cr-75, 2019 WL 

2503963, at *2 (N.D.W. Va. June 17, 2019) (“[T]he First Step Act has no effect on [the 

defendant]'s sentence because his conviction for violating § 841(b)(1)(C) is not a ‘covered 

offense.’”);  United States v. Hunter, No. 05-cr-54, 2019 WL 1220311, at *2 (D. Conn. Mar. 15, 

2019) (citing First Step Act of 2018, Pub. L. No. 115-391, 132 Stat. 5194) (“[T]he Court 

concludes that the Fair Sentencing Act did not modify the statutory penalties for a violation of § 

841(b)(1)(C), and by extension determines that [the defendant]’s crime of conviction is not a 
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covered offense under the First Step Act.”).  Further, although the Third Circuit has yet to rule on 

this issue, all of the circuit courts of appeals that have considered whether sentences imposed 

pursuant to Section 841(b)(1)(C) are eligible for reduction under the First Step Act have 

determined that such convictions are not covered offenses within the meaning of the statute.  See 

United States v. Martinez, 777 F. App’x 946, 947 (10th Cir. 2019) (citing First Step Act, § 

404(a)) (“The Fair Sentencing Act had no effect on § 841(b)(1)(C) and, thus, [the defendant]’s 

crime of conviction is not a ‘covered offense’ under the Act.”); United States v. Wiseman, 932 

F.3d 411, 417 (6th Cir. 2019) (“[T]he First Step Act did not alter the definition of ‘felony drug 

offense[s]’ that serve as qualifying convictions under 21 U.S.C. § 841(b)(1)(C).”); Duggan, 771 

F. App’x at 261 (“The offense for which [the defendant] was convicted and sentenced - 

possession with intent to distribute a quantity of cocaine base, in violation of 21 U.S.C. 

§ 841(b)(1)(C) - was not modified by section 2 or 3 of the 2010 FSA.”).  Therefore, this Court 

once more declines to find that a conviction under Section 841(b)(1)(C) is a covered offense 

under the First Step Act.  Accordingly, because Defendant was sentenced under 21 U.S.C. § 

841(b)(1)(C), he is not eligible for relief pursuant to Section 404 of the First Step Act.1 

 AND SO, on this 29th day of January 2020, IT IS ORDERED THAT Defendant’s 

motion for a resentencing hearing pursuant to Section 404 of the First Step Act is DENIED.       

 

s/ Yvette Kane 

       Yvette Kane, District Judge 

       United States District Court 

       Middle District of Pennsylvania      

                                                 
1 Because the Court concludes that Defendant is not eligible for relief pursuant to Section 404 of 

the First Step Act, it does not reach the parties’ arguments as to the necessity of a resentencing 

hearing. 
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