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Zrbtrb Otztrict Court of Zipped 
State of Florida 

Opinion filed August 12, 2020. 
Not final until disposition of timely filed motion for rehearing. 

No. 3D19-2462 
Lower Tribunal Nos. 17-160-A-K, 17-314-A-K, 17-164-A-K 

Jeffrey Ray Sundwall, 
Appellant, 

vs. 

The State of Florida, 
Appellee. 

.4^ 

An Appeal from the Circuit Court for Monroe County, Mark H. Jones, Judge. 

Jeffrey Ray Sundwall, in proper person. 

Ashley Moody, Attorney General, and Linda Katz, Assistant Attorney 
General, for appellee. 

Before SALTER, FERNANDEZ, and HENDON, JJ. 

HENDON, J. 



Jeffrey Sundwall appeals from the trial court's dismissal of his motion to 

withdraw his plea pursuant to Florida Rule of Criminal Procedure 3.170(1). The 

dismissal was without prejudice to allow Sundwall to seek relief through a timely 

rule 3.850 motion. A review of the record conclusively shows that Sundwall's 

motion to withdraw his plea was untimely filed. See Fla. R. Crim. P. 3.170(f) and 

(1). We therefore affirm the trial court's order. See McKnight v. State, 964 So. 2d 

803, 804 (Fla. 3d DCA 2007) (holding that failure to file a motion to withdraw the 

plea within 30 days of sentencing waives the issue for appellate review, and the 

defendant is limited to filing a motion pursuant to Florida Rule of Criminal 

Procedure 3.850) (citing Gafford v. State, 783 So. 2d 1191, 1192 (Fla. 1st DCA 

2001)). 

Affirmed. 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

SEPTEMBER 02, 2020 

JEFFREY SUNDWALL, CASE NO.: 3D19-2462 
Appellant(s)/Petitioner(s), 

L.T. NO.: 17-160, 
vs. 17-314, 

17-164 
THE STATE OF FLORIDA, 
Appellee(s)/Respondent(s), 

Upon consideration, the appellant's pro se "Motion to Reconsider 

August 12, 2020, Opinion Under Rule 9.330" is hereby denied. 

FERNANDEZ, LOGUE and HENDON, JJ., concur. 

cc: Linda Katz Office of Attorney General Jeffrey Sundwall 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

DECEMBER 20, 2019 

cc: 

im 

CASE NO.: 

L.T. NO.:  

3D19-247 JEFFREY SUNDWALL, 
Appellant, 

vs. 
17-160, 
17-164, 
17-314 

THE STATE OF FLORIDA, 
Appellee, 

Appellant is deemed insolvent and may proceed in forma pauperis for 

purposes of this cause. 

Office Of Attorney Monroe Clerk Jeffrey Sundwall 
General 
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IN THE IODIC:AL CIRCUIT 
FLORIDA cop 

Original 
My hare 
And it 

kumber: 2017-CF-160-A-K 
2017-CF-164-A-K 
2017-a-314-A-IC 

v. This 

A.D. 

`,170twilt41  D•PutY 
ORDER DISMSSDO MOTIQN TO WITHDRAW PI ..r%  • . . 

•• •- The Defendant, having moved to Withdriw his plea pursuant to Fla. %Um. P. 0470g2::::::*:. 
(D, and the Court having examined the record, the applicable law, and being *if 632  r. 
Informed in the premises, finds and orders as follows: 

A - • 

3 • • • 

On Ady 26, 2018, the Defendant entered nolo contendere pleas to rumen us cban4tont14  
the above case numbers pursuant to a negotiated plea bargain, and the Court Sentenced.  the 
Defendantto thirty years In Florida State Prison. The Defendant reserved the right to appeal 
the Court's denial of the motion to suppress on case number 17-CF-314-K, which the parties 
agreed was a &positive motion. The Defendant filed a direct appeal, and the Third District 
Court of Appeal, proceeding In the manner outlined and recommended by the Supreme Court of 
the United States In Anders v. allfornla, 386 U.S. 738 (1967), affirmed in a per Ciii8M  decision 
on June 5, 2019. The Mandate Issued on July 1, 2019. 

On June 19, 20191  the Defendant filed a pm se Motion to Withdraw Plea pursuant to Ha. 
R. Qim. P. 3.170 (I) (the Notion) alleging that the plea was Involuntary. The Court finds that 
the Motion is untimely. Ha. R. Crim. P. 3.1700) apples to all motions to withdraw the plea 
after sentencing and allows tier thirty days after rendition of the sentence to do so. The ride 

1 

339 

JEFFREY SUNDWALL, 
Defendant 

STATE OF FLORIDA, 
Plaintiff, 

ce. witness 

nd effect 



differentiates between guilty pleas and pleas of nolo contendere where defendants expressly 
reserve th6 right to appeal a legally dspositive Issue and those that do not. It deifies that 
when a defendant does not reserve the right to appeal a legally disposlthre issue, the motion to 
withdraw plea-may  only be made upon, the grounds spedfled in Rorida Rule of Appellate 
Procedure 9.140(b)(2)(A)(II)(a)-(e), except as provided by law. 

Here, the Defendant reserved his. right to appeal a legally diapositive issue, and he filed 
a direct appeal without MIN a:ffictiOn bi*thdiew the plea. However, once a notice of 

.".' 

appeal is filed, the- trial court does not have jurisdiction to dedde a subsequently filed motion to 
withdraw plea because the thirty-day time Omit under Rule 3.170 (I) Is jurisdictional. Smith V. 
Stst4 113 So. 3d 110, 111 (Ra. 5th DCA 2013). Therefore, the Motion is untimely and must be • 
dismissed without prejudice to any right the Defendant may have to seek postconvlctlon relief 
through a timely rule 3.850 motion. 

Wherefore, it Is hereby ORDERED and ADJUDGED that the Defendant's pro se Motion 
to Withdraw Plea Is DISMISSED as untimely. 

DONE AND ORDERED this  1441  day of  AlArS+ 
Monroe County, Florida. 

2019, In Key West, 

Copies furnished to: 

Jeffrey Sundwall 
DC #829113 
bdcson Cones tonal Institution 
556310th St. 
Malone, FL 32445 

The Office of the State Attorney 
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prune Court of Sloriba 
Office of the Clerk 

500 South Duval Street 
Tallahassee, Florida 32399-1927 

JOHN A. TOMASINO 
CLERK 

MARK CLAYTON 
CHIEF DEPUTY CLERK 

JULIA BREEDING 
STAFF ATTORNEY 

PHONE NUMBER: (850) 488-0125 
www.floridasupremecourtorg 

ACKNOWLEDGMENT OF NEW CASE  

October 1, 2020 

RE: JEFFREY RAY SUNDWALL vs. STATE OF FLORIDA 

CASE NUMBER: SC20-1430 
Lower Tribunal Case Number(s): 3D19-2462; 442017CF000314000AKW; 442017CF000164000AKW; 442017CF000160000AKW 
Lower Tribunal Filing Date: 9/24/2020 

The Florida Supreme Court has received the following documents reflecting a filing date of 9/29/2020. 

Notice to Invoke Discretionary Jurisdiction seeking review of opinion dated August 12, 2020, in which rehearing denied September 2, 2020. 

The Florida Supreme Court's case number must be utilized on all pleadings and correspondence filed in this cause. 

tr 
cc: 

LINDA S. KATZ 
JEFFREY RAY SUNDWALL 
HON. MERCEDES M. PRIETO, CLERK 



upreme court of I/m*0a 
TUESDAY, DECEMBER 1, 2020 

CASE NO.: SC20-1430 
Lower Tribunal No(s).: 3D19-2462; 442017CF000314000AKW; 442017CF000164000AKW; 

442017CF000160000AKW 

JEFFREY RAY SUNDWALL vs. STATE OF FLORIDA 

Petitioner(s) Respondent(s) 

This cause having heretofore been submitted to the Court on jurisdictional briefs and portions of the record deemed necessary to reflect jurisdiction under Article V, Section 3(b), Florida Constitution, and the Court having determined that it should decline to accept jurisdiction, it is ordered that the petition for review is denied. 
No mo„ion for rehearing will be entertained by the Court. See Fla. R. App. P. 9.330(d)(2). 

POLSTON, LABARGA, LAWSON, COURIEL, and GROSSHANS, JJ., concur. 

A True Copy 
Test: 

 

 

 

 

 

 

John A. Tomasino 
Clerk, SuprOne Court 

dl 
Served: 

MICHAEL W. MERVINE 
JEFFREY RAY SUNDWALL 
HON. MERCE,DES M. PRIETO, CLERK 
HON.'KEVIN MADOK, CLERK 
HON. MARK.: H. JONES, CHIEF JUDGE 
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IN THE DISTRICT COURT OF APPEAL 
OF FLORIDA THIRD DISTRICT 

DCA CASE NO. 3D19-2462 

JEFFREY SUNDWALL, 

Appellant, 

vs. 

STATE OF FLORIDA, 

Appellee. 

RESPONSE  

 

 

Appellee, THE STATE OF FLORIDA, by and through undersigned 

counsel, hereby files its Response to Defendant's appeal of the 

trial court's Order Dismissing Motion To Withdraw Plea and Order 

Denying Motion To Reconsider, and states as follows: 

PROCEDURAL HISTORY1  

On July 26, 2018, Defendant entered a global plea of nolo 

contendere in case nos. 17-160, 17-164, and 17-314. In case no. 

17-160, Defendant entered a no contest plea to one count of sexual 

battery, as a lesser included offense, which is a second degree 

felony. Defendant was sentenced to fifteen years in state prison. 

In case no. 17-164, Defendant entered a no contest plea to one 

count of possession of cocaine and one count of attempted tampering 

1 The State respectfully requests that the Court take judicial 
notice of the contents of its file in case no. 3D18-1763). 

1 



with evidence, which are both third degree felonies. Defendant was 

sentenced to five years in state prison, to run concurrent with 

case no. 17-160. In case no. 17-314, Defendant entered a no contest 

plea to twenty counts of possessing computer images depicting 

sexual performance by a child, which are second degree felonies, 

in violation of Fla. Stat, § 827.071(5) and § 775.0947(2). 

Defendant was sentenced to fifteen years on each count, with all 

counts in the case to run concurrently, but consecutive with the 

sentences imposed in case no. 17-160. (The representations as to 

each of the lower court cases are found in R. 24-32, 85-91, 100-

145, 270-300 of case no. 3D18-1763). 

Defendant reserved the right to appeal the denial of his 

Motion To Suppress in case no. 17-314, which was agreed to,be a 

dispositive motion. The Public Defender's Office filed a 

Memorandum Brief pursuant to Anders v. California, 386 U.S. 738 

(1967), case no. 3D18-1763. The Court entered a per curiam 

affirmance on June 5, 2019, and entered its Mandate on July 1, 

2019. Sundwall v. State, 275 So.3d 1234 (Fla. 3rd DCA 2019). 

On June 19, 2019, Defendant filed a pro se Motion To Withdraw 

Plea, pursuant to Fla.R.Crim.P. 3.170(1), in which he alleged that 

his plea was involuntary. On August 7, 2019, the trial court 

entered an Order Dismissing Motion To Withdraw Plea, based on a 

2 



finding that the motion was untimely. The dismissal was without 

prejudice to seek relief through a timely 3.850 motion. Defendant 

then filed a pro se Motion To Reconsider Motion To Withdraw Plea, 

which the trial court denied on September 10, 2019. Defendant then 

filed the subject appeal. 

ARGUMENT  

Defendant argues that his Motion To Withdraw Plea was not 

untimely because jurisdiction returned to the trial court after 

the conclusion of his appeal in case no. 3D18-1763. Defendant's 

argument is without merit. 

The trial court properly dismissed Defendant's Motion To 

Withdraw plea as untimely. As explained in the trial court's Order, 

Fla. R. Crim. P. 3.170(1) provides that a motion to withdraw plea 

after sentencing must be filed within thirty days after rendition 

of the sentence.2 The subject sentence was rendered on July 26, 

2 Florida Rule of Criminal Procedure 3.170(1) provides follows: 
(1) Motion to Withdraw the Plea after Sentencing. 

A defendant who pleads guilty or nolo contendere without 
expressly reserving the right to appeal a legally 
dispositive issue may file a motion to withdraw the plea 
within thirty days after rendition of the sentence, but 
only upon the grounds specified in Florida Rule of 
Appellate Procedure 9.140(b)(2)(A)(ii)(a)-(e) except as 
provided by law. 

3 



2018. However, Defendant did not file the subject Motion To 

Withdraw Plea until June 19, 2019, nearly eleven months after 

sentencing. 

Defendant is under the false belief that because he reserved 

a right to appeal a legally dispositive issue, it tolled the time 

in which to file the subject motion and jurisdiction to file the 

motion to withdraw plea returned to the trial court upon the 

Court's disposition of the appeal in case no. 3D18-1763. To the 

contrary, the thirty day time limit under 3.170(1) is 

jurisdictional. Gafford v. State, 783 So.2d 1191, 1192 (Fla. 1st 

DCA 2001). Once a notice of appeal is filed, the trial court no 

longer has jurisdiction to decide a subsequently filed motion to 

withdraw plea. Kearse v. State, 858 So.2d 1247,1248 (Fla. 5th DCA 

2003). Thus, Defendant is now limited to filing a motion pursuant 

to Florida Rule of Criminal Procedure 3.850. See also Smith v.  

State, 113 So. 3d 110, 111 (Fla. 5th DCA 2013) and Copeland v.  

State, 867 So.2d 643, 643 (Fla. 4th DCA 2004). 

Accordingly, the trial court properly dismissed the motion 

without prejudice for Defendant to seek postconviction relief 

through a timely filed rule 3.850 motion. 

4 



WHEREFORE, the State respectfully requests that the Court 

affirm the trial court's dismissal of the motion to withdraw plea 

and denial of the motion to reconsider. 

Respectfully submitted, 

ASHLEY MOODY 
Attorney General 
Tallahassee, Florida 

/s/  
LINDA KATZ 
Assistant Attorney General 
Florida Bar No. 0672378 
Department of Legal Affairs 
Office of Attorney General 
State Of Florida 
One S.E. 3rd  Ave., Suite 900 
Miami, Florida 33131 
(305) 377-5441 
CrimAppMIA@MyFloridaLegal.com  
Linda.Katz@myfloridalegal.com  

CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that a true and correct copy of the foregoing 

RESPONSE was furnished by mail to Jeffrey Sundwall, D.O.C. #829113, 

Jackson Correctional Institution, 5563 10th Street, Malone, 

Florida 32445, on this 3rd day of August, 2020. 

/s/ 
LINDA KATZ 
Assistant Attorney General 
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