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19-2137
United States of America v. Olmeda

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WiITH THE NOTATION
“SUMMARY ORDER”). A PARTY CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON

ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit,
held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of
New York, on the 14" day of December, two thousand twenty.

PRESENT:
GUIDO CALABRES]I,
ROBERT A. KATZMANN,
RICHARD J. SULLIVAN,
Circuit Judges.

United States of America,
Appellee,
V.
Antonio Olmeda,

Defendant-Appellant.

For Defendant-Appellant:

For Appellee:
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Antonio Olmeda, pro se, Elmira, NY.

Michael D. Maimin, Thomas McKay,
Assistant United States Attorneys, for
Audrey Strauss, Acting United States
Attorney for the Southermn District of New
York, New York, NY.
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Appeal from a judgment of the United States District Court for the Southern District of
New York (Berman, J.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgment of the district court is AFFIRMED IN PART and VACATED IN
PART.

Defendant-appellant Antonio Olmeda, proceeding pro se, appeals from a sentence imposed
following his conviction for being a felon in possession of firearms and for possessing unregistered
fircarms. We had previously affirmed most aspects of Mr. Olmeda’s sentence but remanded so
that the district court could more fully consider the impact of Sentencing Guideline § 5G1.3 in.
light of Mr. Olmeda’s subsequently imposed state court sentence. See United States v. Olmeda, .
894 F.3d 89 (2d Cir. 2018) (per curiam); United States v. Olmeda, 738 F. App’x 710 (2d Cir. 2018)
(summary order). On remand, the district considered § 5G1.3, but reimposed its original sentence
— 151 months’ incarceration — to run consecutive to Mr. Olmeda’s incarceration in state prison
for conduct related to the instant offense. We assume the parties’ familiarity with the underlying
facts, the procedural history of the case, and the issues on appeal.

We review a sentence for reasonableness under a “deferential abuse-of-discretion
standard.” United States v. Cavera, 550 F.3d 180, 189 (2d Cir. 2008) (en banc).! Procedu;al
review must “ensure that the district court committed no significant procedural error, such as
failing to calculate (or improperly calculating) the Guidelines range, treating the Guidelines as
mandatory, failing to consider the [18 U.S.C.] § 3553(a) factors, selecting a sentence based on

clearly erroneous facts, or failing to adequately explain the chosen sentence.” Gall v. United States,

! Unless otherwise indicated, in quoting cases, we omit all internal citations, quotation
marks, footnotes, and alterations.
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552 U.S. 38,51 (2007). A sentence is substantively unreasonable “only in exceptional cases where
the trial.court’s decision cannot be located within the range of permissible decisions, that is, when
sentences are so shockingly high, shockingly low, or otherwise unsupportable as a matter of law
that allowing them to stand would damage the administration of justice.” United States v. Aldeen,
792 F.3d 247, 255 (2d Cir. 2015). We review the district court’s interpretation of the Guidelines
de novo, and its findings of fact for clear error. United States v. Salim, 549 F.3d 67, 72 (2d Cir.
2008).
I.  Guidelines Calculation

Mr. Olmeda challenges various aspects of the district court’s Guidelines calculation.
However, we have already rejected these challenges during Mr. Olmeda’s prior appeal, and the
district court did not change its Guidelines calculation on remand. Under the law-of-the-case
doctrine, this Court will generally “adhere to its own decision at an earlier stage of the litigation,”
and will depart from this rule only for “compelling reasons,” such as “an intervening change of
controlling law, the availability of new evidence, or the need to correct a clear error or prevent
manifest injustice.” United States v. Plugh, 648 F.3d 118, 123-24 (2d Cir. 2011). We see no basis
to reconsider our prior decision here. Mr. Olmeda’s new argument that the enhancements were
improper because they are “substantially overlapping,” Appellant’s Br. at 9, is without merit since
it relies on the rule for grouping counts under the Guidelines;which does not have any bearing
on Guidelines enhancements, see U.S.S.G. § 3D1.2.

II.  Consecutive Sentence

The district court did not abuse its discretion in imposing Mr. Olmeda’s federal sentence

consecutive to his state sentence. First, the district court explicitly considered the Guidelines’

recommendation in U.S.S.G. § 5G1.3 that a federal sentence be imposed concurrently to an
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undischarged state sentence for an offense that is relevant conduct to the federal offense, and it
reasonably concluded that the factors listed in 18 U.S.C. § 3553(a) instead favored a consecutive
sentence. The district court reasonably emphasized public safety concerns, given Mr. Olmeda’s
history of unlawfully possessing and using weapons, and the circumstances of his offense. The
resentencing was consistent with this Court’s mandate on remand, which required only that the
district court consider the Guidelines regarding concurrence. See Olmeda, 894 F.3d at 94 & n.3;
see also United States v. Coppola; 671 F.3d 220, 253 n.30 (2d Cir. 2012) (“To the extent the
Guidelines are advisory, the district court would have the discretion not to follow § 5G1.3(b) even
where applicable.”).

Second, contrary to Mr. Olmeda’s argument, the district court did not extend the length of
his term of incarceration to promote his rehabilitation. The district court’s lengthy discussion of
the § 3553(a) factors makes clear that the sentence was imposed due to the seriousness of the
offense, the need for deterrence, and the need to protect the public. The mere mentioning of the
need for mental health treatment does not indicate that the disﬁict court lengthened the term of |
incarceration for rehabilitative aims. See United States v. Gilliard, 671 F.3d 255, 260 (2d Cir.
2012).

Third, there is no indication of vindictiveness by the district court in response to Mr.
Olmeda’s prior exercise of his legal right to appeal. A presumption of vindictivenéss arises when
a court imposes a harsher sentence on remand after a successful appeal. United States v. Singletary,
458 F.3d 72, 74 (2d Cir. 2006). But no such presumption attaches here. The district court did not
increase the federal sentence itself on remand, reimposing the same carceral term for the same
reasons. Moreover, the district court clarified that during the original sentencing, it “intended to

impose, and did impose, a sentence that was not concurrent to the state sentence.” Suppl. App’x
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70. In light of the district court’s explanation on remand that it was imposing the same sentence
that it had initially intended — once again denying Mr. Olmeda’s request for a concurrent sentence
— we cannot say that the district court imposed a harsher sentence such that a presumption of
vindictiveness applies. Without the benefit of the presumption, the burden is on Mr. Olmeda to
prove actual vindictiveness, see United States v. Weingarten, 713 F.3d 704, 715 (2d Cir. 2013),
and he has not done so. |
- Finally, as we previously held, Mr. Olmeda’s within-Guidelines term of 151 months’
incarceration is substantively reasonable given the seriousness of Mr. Olmeda’s offense. Olmeda
738 F. App’x at 715; see also United States v. Perez-Frias, 636 F.3d 39, 43 (2d Cir. 2011) (per
curiam) (a within-Guidelines sentence is substantively reasonable “in the overwhelming majority
- of cases”). On the facts of this case — including those concerning Mr. Olmeda’s dangerousness
that were not addressed in the state case — we cannot say that the decision to impose the sentence
consecutively to the undischarged state term results in a total sentence that “cannot be located
within the range of permissible decisions.” Cavera, 550 F.3d at 191.
III.  Conditions of Supervised Release
“The district court has broad authority pursuant to 18 US.C. § 3583(d) to impose any
condition of supervised release that it considers to be appropriate . . . .” United States v. Dupes,
513 F.3d 338, 343 (2d Cir. 2008). Conditions of supervised release must be “reasonably related”
to the statutory sentencing factors listed in 18 U.S.C. § 3553(a)(1) and (a)(2), must involve “no
greater deprivation of liberty than is reasonably necessary to implement the statutory purposes of
sentencing,” and must be “consistent with pertinent Sentencing Commission policy statements.”
Id. We review special conditions of supervised release “for plain error where, as here, the

defendant had advance notice of the challenged condition and failed to object during sentencing.”
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United States v. Bleau, 930 F.3d 35, 39 (2d Cir. 2019).

Mr. Olmeda’s argument that the district court imposed conditions of supervised release
based on false information in the presentence report (“PSR”) is not suppdrted by the record. Mr.
Olmeda’s only factual challenge to the PSR before the district court concerned the identity of his
high school and junior high school, and there is no basis to conclude that this information had any
effect on the sentence. Mr. Olmeda does not identify on appeal any other information in the PSR
that was not accurate.

We do agree with Mr. Olmeda that — as the government concedes — the condition
imposing substance abuse treatment only “if the probation officer determine(s] that it is necessary”
impermissibly delegates judicial authority to the prbbation officer. Suppl. App’x 116. Although
the district court may delegate authority over the details of supervised release to a probation officer,
it may not delegate “authority which would make a defendant’s liberty itself contingent on a
probation officer’s exercise of discretion.” United States v. Matta, 777 F.3d 116, 122 (2d Cir.
2015). Thus, the substance-abuse-treatment condition is stricken.?

By contrast, the condition that Mr. Olmeda participate in mental health treatment does not
raise delegation concerns because it is not contingent on a determination by the probation officer.
And, as we held on Mr. Olmeda’s prior appeal, this condition is reasonably related to his history
and characteristics. Olmeda, 738 F. App’x at 715-16.

Finally, in light of Mr. Olmeda’s conduct, including his possession of fake police
identification cards, we find no error in the imposition of the condition prohibiting him from

possessing “any clothing, badges, identification, or paraphernalia that indicates or appears to

2 The goverrim‘ent consents to striking this condition rather than remanding to the district
court.
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indicate that the wearer, user, or possessor is a member of law enforcement.” App’x 35.

IV. Remaining Issues

To the extent that Mr. Olmeda challenges his conviction or the state proceedings, they are
outside the scope of this appeal, which is limited to the resentencing. And to the extent that Mr.
Olmeda argues that he received ineffective assistance of counsel during resentencing, we decline
to consider that issue because, as in most cases, a motion brought under 28 U.S.C. § 2255 is
preferable to direct appeal for deciding claims of ineffective assistance. Massaro v. United States,
538 U.S. 500, 504 (2003); see also United States v. Doe, 365 F.3d 150, 154 (2d Cir. 2004).

We have considered all of Mr. Olmeda’s remaining arguments and find them to be without
merit. Accordingly, the judgment of the district court is VACATED IN PART and AFFIRMED.

IN PART.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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- » | ~ || POCUMENT
AQ 245B (Rev 04/19) ':I;uhde%xznfm in & Crimingl Case {form modified within District on &pnl ?9. 2019) TRONICALLY FILED

= e o Hpoc # . )
'UNITED STATES DISTRICT COURTl ;s1% riteD: 2 W9

—

Southern District of New York-
- ) .
UNITED STATES OF AMERICA ) JUDGMENT IN A CRIMINAL CASE
v. o ) .
Antonio Olmeda ; Case Number: 13 cr 626
; USM Number: 23097-056
) Neil Checkman
. ) Defendant's Antorney
- THE DEFENDANT:
7] pleaded guilty to count(s) one through six
(1 pleaded nolo contendere 1o count(s)
which was accepted by the count,
O was found guilty on cotin(s)
;ﬂcr aplea Qf not guilty.
The defendant is adjudicated guilty of these offenses:
Title & Section Natureof Offense L Offense Ended Count
18 USC 922(g)(1),. felon in possession of a firsarm - 1211822011~ one

18 ;Jsé: 924(a)(2)

The defendant is sentenced as provided in pages 2 through 8

of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984,

{3 The defendant has been found not guilty on count(s)

D-Count(;) ’ 015 [Dare dismissed on the motion of the United States.

... Yt is ordered that the defendant must notify the United States attorney for this district within 30 days
or mailing address unti 1 all fines, restitution, costs, and special assessments imposed by this}udgment are fully
the defendant must notify the court and United States attomey of material changes in ec i )

of any change of name, residence,

paid. If ordered 1 pay restitution,

onomic circumstances.
7/10/2018

Date of Imposition of Judgment

ICM S

Richard M. Berman, U.S.D.J., S.D.NY.,
- Name and Title of Judge

Sigrature of Judge

711112018
Date
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AQ 245B (Rev. D4/l Judgment in a Cnimunal Case
¢ % She%‘tn LA

b

s

DEFENDANT: Antonic Oimeda
CASE NUMBER: 13 cr 626

Title_ & Section
18 USC 922(g)(1),
18 USC 924(a)(2)

26 USC 5845(b),

5861(d), & 5871
18 USC 922(g)(1),
18 USC 925(a)(2)
26 USC 5845(b),
5861(d), & 5871

26 USC 5845(a)(2), -

- 5861(d), &5871

ADDITIONAL COUNTS OF CONVICTION

Nature of Offense

felon in possession of a frearm -

e reoe;pt of firearms not registered to the _daféhdan_t in

the national firearms registration and transfer recorg

- felon in possession of a firearm

receipt of firearms not registered to the dsfendant in -

the national firearms registration and transfer record

receipt of fireamms not registered to the defendant in -

the national firearms registration and transfer record

P
A

10A

121192011

waf |

Offense Ende(_i
- 1211972011,

P
2010

A0

Pg.31A

Judgment—Pege 5 of §

E‘\ﬁzr* o

Count

Ctwo L e

R

four

,ﬁve

s
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13-cr-De | be. 328

-

4 19} Jud; t in Cri natCase
AQ 2458 (Rev. 04 Y} Sﬁté‘{nﬂ—l—l?m mlnm

" Iudgment — Page 3 of 8

BEFENDANT: Antonio, Olmeda .
CASE NUMBER 13::;626

IMPMSOMNT

The defendant is hcreby commzttcd io the cusxody of the Federal Bureau of Pnsons to be xmpnsoned for a total

“term at‘

151 months as follows: 120 momhs on counts ong: thmugh five to run concurrenﬁy to-one anoiher followed by 31 months on
count six fo'run consewtrvely The: 151 month term of smpnsonment shan atso run consecutwely to the ‘defendant's state

term of unpnsonment

@: Théi cou’rt*r’hikés Lhe fotlowing ieoommendations o the an of Prisons:

ftis recomended that ths dafendant receive medical treatment whﬂe mcaroerated

@ The defendanz is remanded to the custody of the United States Marshai

D The defendam shai! surrender to the United - States Marshal for this; dnstrxcz -

{3 at S 0 am ['J pm. - on
D ‘as notified: bvthe United States Marshal o

. The defendam shall surrendcr for service of sentence at the:i institution. desx@ated bv the Bure_a'.ﬁ «of Prisons:

0. as nom‘ ed by thc Unned Staxcs Matshal

0 as nouf ied b_yvthe Probatv:q;fs‘_or Premal Services Office,

RETURN

I have cxccutcd this _gudgmem as foikcii)s”
Defendant delivered on 1o
at __ _ - » with a certified copy of&hi;jxidgmem. v
“UNTTED STATES MARSHAL™
By ..

DEPUTY UNITED STATES MARSHAL
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DEFENDANT Antonio Oimeda -
CASE NUMBER 13¢cr626 .

«

heat 3 Supemsed Release

Judgment—Page &  of .

SUPER.,!SED RELEASE

Upon release from xmpnsonmem vou wm beon supemsed rélease for a term of

1,
2':

,f))

You must: compl\ wztb the standard conditions that have been adopted by this court
page.

imprisonment and at least two penodxc drug tests thereatier, as determined by the court,

' MANDATORY CONDITIONS - e

You must not commit another federal, state or local crime. »

You must not uniawful}y possess a controfled substance. _
You must refeain from any unlawtul use of a controlled substance. You must submit to ohe drug test within |5 davs of reli

[J Theahove drug zestmg condmon is suspended, based on the court’s determmanon that vou
pose a low risk of future substance abuse. fcheck g/d,bk‘l}fabfe)

[J You must make restitution in accordance with 18 U
restitution. (check if applicablei

You must cooperate in the collecuon of DNA as directed by the probation officer. (check
You must compl» with the rcquxrements of the Sex Offender Reglstrauon and Notification Act (34 U S.C. § 20901, et seq.) as

. directed by the probation officer, the Bureau of Prisons, or any stie sex offender registration agency in the lonataon where you
reside, work, are a student, or were convicted of a qualifving offense. (c}:ecku’appbcabie)

SC.§§ 3663-aadi 3663A or any other statute authorizing a sentence of

zf applzmbio) G

a
O

[ You must participate in-an approved program fer domcstxc violence.. (check :fqppfmab(e;

as.well as with any other conditiohs on the attached

Pg.33A -
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AQ 245B (Rev. (04/19) Judgment in a Criminal C.
R Shee

st e - p—

— — "

- Judgment——Page -

DEFI’-beANT: Antonio Olmeda
_CASE NUMBER: 13 ¢r 626

- STANDARD CONDITIONS OF SUPERVISION

.because they establish the basic.expectations for your behavior while:on sapervision and identify the minimum tools needed by probation -

-officers:to-keep informed, repo ourt about, and bring about improvements in yourconduct and condition.

A}. part of your supervised release;. yqq:m}z_s'i comply with the following standard conditions of supervision.: These conditions are imposed

1. Youmust report to thgfpmbétién:dfﬁcc in the fedéral judicial district where you are authorized to reside within 72 hours of your

retease. from imprisonment, unfess the probation officer instructs you 1o report to a-different probation office or ‘within aidifferenttime
frame. . TR e e R S oo A
2. After initially reporting to the probation office, vou wilf receive instr tions from the court or the probation officer about howand:

» when you must report to the probation officer. and you must report & : :

ort 10 the probation officer as:instructed. - e L
+:You must not knowingly teave the federal judiciat district where you are authorized to reside-without first geuting permission from the
: the probation officer. B . CLoL e L R

bl

r anything about your living
days before the:change. If notifving:

thicer within 72

_ Ticer 10 3 ne or else e probation officer to:
- take any items prohibited by the conditions of your supervision that he or she obs S BTN
7.. . Youmust work full time (at least 30 hours per week) at a lawdul type of employment; unless:the probation officer excuses you from. *
= doing so. 1f you do not'have full-time employmient you must try to-find full-time employment; unless the probation officer excuses
: ifrom. 0.1t you plan to change where you work or anything about your work {such-as your position or your job o
responsibilities), you must notity the probation officer at least 10 daysbefore the change. If notifying the probation officer at least 10
days in advance is not possible due to unapticipated circumstances, you must notify the probation officer within 72 hours of

becoming aware of a change or expected change. : R o
.- 8 Youmust not communicate or interact with someone you know is engaged in criminal activity:"1f'vou know someone has been
o convicted of 2 felony, you must not knowingly communicaie of interact with that person without first getting the permission of the
i probation officer. - R = - o A Lo y . ' .
9. .. .If you'sre arrested or questioned by a law enforcement officer, you mustnotify the probation officer within 72 hoirs.
10 You must notiown, passess, or have access to a firearm, ammunition, destructive device, or dangerous weapon {i'e., anything that was
: designed, or was modified for, the: specific purpose of causing bodily injury o death to another person suchas nunchakus or tasers).
You must not act’or make any agreement with a law enforcement agency'to act as a confidential human Source or informant without
. first getting the permission of the court, -~ - e - T

. 32 If the probation cﬂ?cg;idetermineg:&ascd ot your criminal record, persohz:il:his;oxy

< pre n ofticer determines, based on your 0 ory or characteristics, that you pose a risk to another
person {mc?udmg_ag organization), the probation officer, with the prior approval of the Court, may require you10 notify the person
_about the risk and you must comply with:that instruction. The probation officer may contact the person and confitm that you have

".notified the person about the risk,

' .:--EEU.S.._ Probation Office Use Only

13 Youmust foltow the instructions of the probation officer related to the conditions of supervision.

A U};S,:-probaﬁq_n ;_q:fﬁc.er'has instructed me on the conditians specified by the court and has prox;ided»me with a written copy-of this
Judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and. Supervised
Release Conditions, available at: MWW USCOUTTS. GOV . . S

Défendg;jt‘s Sign_ature o . -Date
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(Rev ) Sbegtm;B—-Snpem'scd Release

Judgment—Page 6 of 8»
DEFENDANT: Antonio Olmeda ’
CASE NUMBER: 13¢r626

ADDITIONAL SUPERVISED RELEASE TERMS

1-Throughout the term of supervised release, defendant shall participate in weekly therapeutic individual counseling by a
licensed therapist. The defendant may be required to contribute to the costs of services rendered {copayment) in an
amount to be determined by the probation officer, based on ability to pay or availability of third party payment;
2- If deemed necessary, defendant shall participate in a program approved by the U.S. Probation Office for substance
abuse which program shall includs testing to determine whether the defendant has reverted to the use of drugs or alcohol.
The defendant may be required to contribute to the costs.of services rendered (copayment) in an amount to be determined
by the probation officer, based on ability to pay or availability of third party payment; : :
3- Defendant shali be supervised in his district of residence:
4- The defendant shall submit his person, residence, vehicie, place of business or any other premises:under his contro! 16
a search by any United States Probation Officer, and if needed, with the assistance of any law enforcement. The searchis
to be conducted when there is reasonable suspicion concerning violation of a condition of supervision or unlawful conduct
by the person being supervised. Failure to submit to a search may be-grounds for revocation of release. The defendant
shall warn any other accupants that the premises may be subject to searches pursuant to this condition. Any search shall
be conducted at a reasonable time and in a reasonable manner; ' -
5- Defendant may not possess any clothing, badges, identification, or paraphemalia that indicates or appears o indicate
that the wearer, user, or possessor is a member of law enforcement;
6- Defendant shali report to probation within 48 hours of release from custody; .

- 7- The terms of supervised releasa may not be modified without prior approval of the Court.
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e ' o Pg.
A0 2453 (Rev 04/19) Ju??“gx:x;n :—mcizgzgl‘%czst:w Penalties

W — - }udémcm—?age . ? of 8

CASENUMBER: 13¢r626

Assessment

R B_e_s_ﬂm'
TOTALS  § 600.00

$000 - $000

. An A:ﬁended Ju_c_!gmem;;iri a Criminal Case (40 2455 will be entered

lhe followmg payees in thc amount 1ste(f betow L

: If ¢ defcndant makes a partial payment, each payee shall receive anap mxxmatel} TO rtmned avmenz, uniess speuﬁed oxhenmse in
- the:priority order or pcrcgmagc ga))/ment oolum% ielow How&ver purs%am 10 18 UpS 80 $ 3664(%, aii nonfederal x_{ c_ums must: bc paxd
‘before ihe United Stazes is pa:d L o ,

Name of Paze , A ©:i o Total Loss** "iRestitntionEEO'ﬁdered5"-' Priority ot;?gfcgn@qge

TOTALS S s 0.00 s o Tpes

- Rcstitu;it}n amount ordered pursuan,t' 1o plea agreement §

[0 The defendant must pay interest on restitution anda f’mc of more rhan $2,500, unless the restitution or fine is pa;d in full before the

fificenth day-after the date of the judgment, pursuant to 18 LL.8.C.§ 3612(f). All of the payment options on Sheet:6:may- be subject -
‘ _zo penaltxes for delmquency and default, pursuanz to 38 U S.C.§ 3612(g). '

Ei the mterest requuremcnfis\&awed for the : D ﬁne {] resutunon 3

{];.;;zhe xmercst.rcqulremem forthe [ ﬁn.e . E1 restitution is modified as follows:

# Jusnce for Vnct;ms of Traffi ckn FAC! 0f2015, Pub, L \Io 114-22,

** Findings for the total amount of losses are uired d ters 1094,
afier Sept%?nber 5 1994 "t betore ApnI 73re§;9;9re under.Chapters 1094, 110, IIOA and HJA of Title 18 for Mfenscﬂ committed on or
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o L :Sheet 6 — Schedule of Payments

;DEFENDA\IT Antomo Olmed”av ,
CASE \IUMBER 13 cr 526

of Do

. Judgment — Pag

s not iatcr than

O Fbelowor

B O Pavment to begm :mmedxatciy (ma) bc cembmed wtth-- DC : E}D or OF beiow), or

Paymcnt in equal (e g mkg momldy qaarzeri}) mstaiimems of’ s

{e.g.. 30'0r 60 days) after release from
lmpnscmment The courz will set the pa»ment pian based on an assessment of the defendam s-ability 10 pay at ihat nme o

FoD . Specmf mstrucuons regardmg zhe paymem of cnmma} monetan pena]tm _ - .

_ Unlessthe court has expressi) ordered otherwise; if this 3udgpaent imposes imprisorunent, pa»menz of cnmmal monetary penalnes is due during

"~ :the period of i zmpnsonmem Al criminal monetary penaliies, excepl those pavment.s de {hrough the Federai Bureau of Prisons’ Inmatg
_--Fmancxal Responmb: ity Program aré made to thc clcrk of the court. _

The: defendant shaﬁ receive credn for all pavmcnts prewwsly made toward any é:i_mi’na! 'morjetary penafties imposed.

D Joint dnd Several

Defendant and Co-Defendant’ \ames and Case ?\umbers (mcludmg defendant number), Total Amount Jornt and Several Amouni.
- and corrcspondmg payee, if appropriate. - :

The defcndant shall pay t}u: costof pmsecunon '

O [3

I‘hc defendant shall pay the foﬂowmg court cost(s):

0

The defcndani shalt forfeit the defendant’s interest in the fotlowmg property to the United Sﬁ_é}':&cs:

Payments shall be applied in the fofiowmg ordcr (}) assessment,. (2) restitution prmczpal

{3} restitution mtef 4) fine principal, (5 fin
interest, (6) commumtv restitution. (7) JV’I‘A assessmem {81 pen e D apay 31 fine

alties. and {9) costs. mcludmg cost of pmsecunon and court costs
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15-3449
United States v. Qlmeda

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT.
CITATION TO A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS
PERMITTED AND IS GOVERNED BY FEDERAL RULE OF APPELLATE
PROCEDURE 32.1 AND THIS COURT'S LOCAL RULE 32.1.1. WHEN CITING A .
SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST
CITE EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH
THE NOTATION “SUMMARY ORDER”). A PARTY CITING TO A SUMMARY
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY
COUNSEL.

At a stated term of the United btates Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, -
on the 22" day of June, two thousand eighteen.

PRESENT:
ROBERT A. KATZMANN,
Chief Judge,
PIERRE N. LEVAL,
Circuit Judge,
ANDREW L. CARTER,*
District Judge.

UNITED STATES OF AMERICA,
Appellee,
v. | | 15-3449
ANTONIO OLMEDA, |

Defendant-Appellant.

* Judge Andrew L. Carter, of the Umted States sttmct Court for the Southern District of
New York, 51ttmg by desxgnatxon
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For Appellee: Shane T. Stansbury, Sarah K. Eddy,
Assistant United States Attorneys, for
- Geoffrey Berman, United States Attorney
for the Southern District of New York, New
York, NY. ‘

For Defendant-Appellant: : Antonio Olmeda, pro se, Dannemora, NY.

- Appeal from a judgment of the United States District Court for the Southern District of

New York (Berman, J.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the case is REMANDED with instructions to vacate the sentence and resentence
in a manner consistent with the accompanying opinion. |

- Defendant-Appellant Antonio Olmeda appeals from a judgment of the Southern District of -
New York (Berman, J.), entered October 15, 2015, sentencing him to 1 5‘[ months’ imprisonment.
Olmeda was arrested in possession of two firearms, live ammunition, and shell casings. Later
searches of his home and storage lock.er revealed a cache of more than 20 firearms, including
semiautomatic weapons and a sawed-off shot gun. ‘Olmeda elected to proceed pro se and pieaded.
guilty to a six-count indictment, which alleged three counts of being a felon in possession of a
ﬁr_earm, in violation of 18 U.S.C. § 922(g)(1), and three counts of possession of unregistered
firearms, in violation of 26 U.S.C. §§ 5845, 5861(d). Olmeda proceeds pro se on appeal. We
assume the parties’ familiarity with thg undérlying facts, the préccdural history of the case, and
© the issues on appeal.. Each of the arguments discussed herein are without -1ﬁerit; however, for the
reasons stated iﬁ an opinion issued éimultaneously with this summary order, we REMAND \&'ith

instructions to vacate the sentence and resentence in a manner consistent with the opinion.
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I Double Jeopardy

Olmeda argues that his convictions under both 26 U.S.C. §§ 5845, 5861(d) and 18 U.S.C.
§ 92.2(g)(1) violate the Double Jeopardy Clause. We review a double jeopardy challenge de novo.
See United States v. Basciano, 599 F.3d 184, 196 (2d Cir. 2010). Courts apply the Blockburger -
test to double jeopardy claims, and determine whether “each [charged] offense contains an element
not contained in the other [offenses].” United States v. Dixon, 509 U.S. 688, 696 (1993)
(reaffirming the Blockburger test). We have previously considered a claim that a conviction of
both 26 U.S.C. § 5861(d) and 18 U.S.C. § 922(g)(1) v1olates the Double Jeopardy Clause and
re)ected it, holding that:

There is no question that the offenses of possession of unregistered weapon, in

violation of 26 U.S.C. § 5861(d), and possession of a weapon as a previously’

convicted felon, in violation of 18 U.S.C. § 922(g)(1). are distinct offenses, each

including at least one element that the other does not, and there is no indication here

that Congress intended that a defendant convicted of both a § 922(g)(1) offense and

a § 5861(d) offense not be punished cumulatively for both. '

United States v. Concepcion, 983 F.2d 369, 391 (2d Cir. 1992) (internal citations omitted).

Because Olmeda was charged with these “distinct offenses,” his double jeopardy challenge fails.

- 1d.

II. Procedural Reasonableness of the Sentence

We review a sentence for procedural reasonableness under a “deferentialr abuse-of-
discretion standard.” United States v. Cavera, 556 F.3d 180, 189 (2d Cir. 2008) (en banc)
(q‘uéting Gall v. United Sz;ales, 552 U.S. 38, 41 (2007)). Procedural review rﬁust “ensure that the
' dist,;'i,ct court comlﬁitted noe sigpiﬁc—ant procedural error, such as failing to calculate (or improperly
calculating) the Guidc_linés range, treating the Guideliﬁes as mandatory, failing to consider the

§ 3553(a) factors, selecting a sentence based on clearly erroneous facts, or failing to adequately
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explain the chosen se_ntcnce.’” Gall, 552 U.S. at 51. We feview the district court’s interpfetation
of the Guidelines de novo, and its findings of fact (including those made after a Fatico hearing)
for clear error. United States v. Salim, 549 F.3d 67, 72-74 (2d Cir. 2008).
The district court properly calcﬁlated the Guidelines. First, the 4-level increase under
§ 2K2.1(b)(1)(B) for an offense involving 8 to 24 firearms was abpropriate because the indictment
listed the 22 ﬁrearms-OImeda possessed and he pleaded guilty to all counts in the indictment.
‘Second, the 4-level increase for an oblitérated serial number was appropriate because the
Government prov.ided a Bureau of Alcohol, Tobacco, Fireérms, and Explosives’s inventory report
that described thé evidence seize& ffom Olmeda’s storage .}Qcker, whiéh included a 45 caliber
semi-automatic pistol with an obliterated serial number. This satisfies the preponderance of the ‘
évidence standard.  See United States v. Carmona, 873 F.2d 569, 575 (2d Cir. 1989). Mqreover,
although this fact was not alleged in the indictment, it was permissible for the court to use it in
'calculating his sentence because it did not result in an increaselbeyond the statutory maximu‘ml.
See United States v. Sheikh, 43.3 F.3d 9‘05, 906 (2d Cir. 2006).
Additionally, Qe see no error, clear or otherwise, in the district. éourt’s ﬁ:lding that the
Fatico hearing supported a 4-level. enl}ancement for possessing a firearm in connection with
another felony offense. Witness and ballistic evidence supported the finding that Olmeda
attemptéd to assault two police officers and that he was later arrested with the same gun that he
had used in the attempt. Olmeda need not be.fo'und guilty of this offense for the enhanc,ement to
apply. -See U.S.S.G. § 2K2.1(b)(6)(B). |
Olmeda’s contention that the district court raised his offense level beyond a cap of 29 is
incorrect. Aslthe Guidelines require, his offense level for § ZKI.I(b)(I)\ ihrough (b)(4) was

- cappedat29. U.S.8.G. § 2K2.1(b)(4). The 4-level increase for possession of a weapon that was

4
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‘
used in anoiher félony was pursuant to § 2K2.1 (b)(6) and thus outside of rthe capped subsections.
Olmeda also argues that the district court erred by including a 1995 conviction in his

criminal history because the conviction preceded his December 2011 offense by more tha‘n 15
- years. However, U.S.5:G. § 4A1.2(e)(1) instructs distr.ict courts to “count any prior sentence of -
imprisonment exceeding one year and one month, whenever imposed, that resulted in the
defendant being incaféerated during any part of such fiftéen-year period.” Hefe, the district court’s
criminal history calculation was correct because Olmeda was inéarcerat¢d for a 1995 felony
, convicti.onzthough ‘1 998, within 15 yéafs of the offenses at issue here. ;A.nd his contention fhat the
district court erred by nc;t granting him a downward departure is not reviewable on appeal because
there is no indicatién that the district court believed it lacked the authority to depart. United States
V. Jacksdn, 658 F.3d 145;1 53-54(2d Cir.2011). To the contrary, the district court explicitly stated .
at sentencing that it had taken Olmeda’s argumeﬁts about a departire into consideration.

| Olmeda’s arguments that the district court did not adéquately explain its sentence and failed
to provide a written statement of reasons are equally unavailing. The district court’s explanatién
for the 151-month sentence—the seriousness of the érime and specific deterrence—was more than
adequate and ghe district court did provide a statement of reasons notwithstaﬁding the fact that it
was not required 'té do so in this case. See United States v. Sindima, 488 F.3d 81, 85 (2d Cir.
~2007): 18 U.S.C. § 3553(c). |
The district court did not err in its application of U.S.S.G. § 5G1.2(d) by imposing
~ Olmeda’s terms of imprisonment on five counts to run currently at the statutory maximum of ten
ye_arévand imposing the term of imprisénm;:ht on the sixth count to run consecutively. Olmeda
claims that.,his 151-month sentence exceeds the statutory maximum, but the statutory maximum

applies to an individual count and here the combined sentence was not greater than the total
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punishmgnt range calculated under the .Guidelines. United States v. Loeb, 45 F.3d 719, 723 (2d
Cir. 1995). And, because a defeﬁdant haé no right to concurrent sentences, the district court did
not err by ordering that the term of imprisonment on the sixth count run consecutively. Uhnited
States v. White, 240 F.3d 127, 135-36 (2d Cir. 2001).
II1. Substantive Reasonableness of the Sentence

A sentence will be set aside on substantive grounds “only in exceptional cases where the
trial court’s decision cannot be located within the range of permissible decisions, that is, when
sentences are so shockingly higil, shockingly low, or otherwise unsupportable as a matter of law
that allowing them to stand would damage the administration of justice.” United States v. Aldeen,
792 F.3d 247. 255 (2d Cir. 2015) (internal quotation rﬁarks omitted). Here, fas “in the
overwhelming majority of cases, [Olmeda’s] Guidelines sentence . . . fall[s] coqurtably within
the broad range of sentences that would be reasonable in the particular circumstances.” United
States v. Perez-Frias, 636 F.3d 39, 43 (2d Cir. 2011) (per curiém) (quoting. United States v.
| Fernandez, 446 F.3d 19, 27 (2d Cir. 2006)). Given the.seriousness of his offense, the _duratiori of
the sentence is not “shocking” and tﬁe district court’svfocus on specific deterrence in the sentence
was reasonable given Olmeda’s repeat offenses and the potential harm to the public.
IV.  Reasonableness of the Term of Supervised Release

We reviéw de novo questions of law related to the imposition of conditions of superviséd
release and ;‘the cqnditidns themselves” for abuse of discretion.  United States v. Reeves, 591 F.3d
77, 80 (2d Cir. 2010). “[R]elease conditions must . . . be ‘reasonably related’ to certain prescribed
sentencing faétors and ‘involve no greater deprivétion of liberty than is reasonably necessary’ to
achieve the purposes of sentencing.” Id. (alteration omifcted) (quoting 18 U.S.C. § 3583(d)). The

Guidelines state that “[i]f the court has reason to believe that the defendant is in need of
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psychological or ‘Psychiatric treatment,” it may impose a “condition requiring that the defendant
participate in a mental health program approved by the United ‘S'tates Probation Office.” U.S.S.G.
§ SD1.3(d)(5).

The record révealed that Olmeda had a long history with weapons: his 1995 conviction was
for possession of a flame thrower, 18 pipe bombs, 1,100 rounds of ammunition, an Uzi, a sawed-
off_ shotgun, and a silencer, and his 2002 was conviction for possession of more than 300 rounds
of ammunition. He continued to possess firearms despite these convictions. Cf. United States v.
Barajas, 331 F.3vd 1141, 1147 (10th Cir. 2003) (defendant’s “long record of violent incidents
supports the district court’s conclusion that [he] needed mental health counselling™). And the
district court stated that Olmeda’s sentence was deSigned to deter him and to protect the pubvlic _
from further crime, factors that are reasonably related to the counséiing condition. Additionallyg
the district court had ample opportunity t§ observe and interact with Olmeda during his case and
to reasonably determine that mental health services were warranted. See United ‘Szldtes v. Lopez,
258vF.3d 1053, 105.7 (9th Cir. 2001) (holding that the record and the court’s observatiéns supported
the imposition of mental health counseling). Thus, the imposed condition was reasonébly related
to Olmeda’s “history and characteristics.” 18 U.S.C. § 3553(a)(1). |
IV.  Right to Self-Representation

“A defendant’s right to self-representation plainly encompasses certain specific rights to
have his voice heard. The pro se defendant mﬁst be allowed to control the organization énd
content of his own defense, to make rﬁotions: to argue points of law, . .. and to address the court
...at appropfiate points . . ..” McKaskle v. Wiggins, 465 US. 168, 174 (1984)-. The record
‘shows that Olmeda was afforded these rights. He submitted numerous motions, objections, and

sentencing submissions; the district court acknowledged receipt them and reviewed them with -
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Olmeda at conferences. It also granted Olmeda additional time .for' responses and ample
opportunities to or’allyl address the court. The district court approved forensic and DN‘A )
consultants for the Fatico hearing and responded to his objections at the. sentencing hearing. In
sum, nothiﬁg in the record suggests that Olmeda was prevented from participating in the. sentencing
proceedings or denived- his right to represent himself, despite whatever difficulties he encéuntered
.as an incarcerated pro se litigant. |

Each of the aforementioned arguments is wfthout merit; however, for the reasons stated in
an accompanying opinibn, we REMAND with instructions to vacate the sentence and resentence
in a manner consistent with thé opinion. | |

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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" -AO 2453 (sz' 09/08) Judmm n Crunmal Casc
R ShotlZ-—-Impnsonmcnt

DEFENDANT. Antonio Olmeda

CASE NUMBER: 13.¢r626 S

IN[PRISONMENT

le‘hc defendant’ is hereby commmcd to the custody of t.he Umted Stalcs Burmu of Pnsons to be impnsoned for o ' e
- tomllcrmof ; .

120 months on counts one. through fve to run concurranlly to one another followed by 31 months on count sux to run
e consacutively fora total term of 151 months D .

d Thc court makm thc following rccommcndauons 10 lhc Burcau of Prisons

lt is recommended that 1he defendant recewe medlcal traatment while incarcerated and lhat he be placed In the Devens
: faclllly lowted in Massachusetts : B : S

Qf Thc defcndant is remnndcd to thc cuslody of lhc Umtcd Suncs Mnrshul

D Thc dcfcndanl shall surrcndcr to 1he Unned S!aus Mnrshal for th:s d:stncl.
Elal"" - Ela.m.rEIp.m'on
O as nouﬁcd by the United Statcs Marshal.

Cl The dcfendanl shali surrender for scmcc of senlcnce 8 the msutuuon deslgnatcd by the Burcau of Prxsons
a8 bcforc 2p. m on '

.

EI ¥:] nouﬁcd by the Unilcd States Marshal P
-0 s notll'icd by the- Probauon or Prcmal Servrces orr ce, :

1 have executed misjudgrncnt as follows:
Defendant delivered on - o _ _ to -
a - . . v ; with a ceruﬁed copy of misjudgmc'n_t.'
UNTTED STATES MARGAAL ™
By

DEPUTY UNITED STATES MARSHAL
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"'cuslody of the Bureau of Prisons R

' - thereafier, as determined by the cour.
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S AO 2458 (Rcv o9/ox) :udgmcm in o Crimina! Cnse
oo Shcel3 i Supervlsed Releasa

EFENDANT Antonlo Olmeda
CASENUMBER 13cr626

SUPERVISED RELEASE

L Upon n:lcase frorn lmpnsonment, the defcndanl shnll be on supemsed rclmse for a tcrm of
. three years : ' * ST

The dcfcndant must repor! to thc probauon oﬁ' ce m thc dismct 1o which the dcfendnnt is rclcased w:thm 72 hours of release from v.he:

‘ ';_Thc dcfendant shall not commn anothcr fcderal state: or local cnm

" “The defendant shall not unlnwﬁm{ ssess a oontmlled Substance; The dcfendnnt shall refram from uny un awﬁ.ll use of d controlled
- substance. The defendant shall submit to one drug test wlthin 15, days of rclcasc from im nsonment and at leust two penodnc drug twt

-E]_ “The above drug (esting condition is suspended based on the court’s dctcrmm:mon that the dcfendant posm a low rlsk of
. future substance abusc. (Chec& lf GPPllcabIg) S A o c SR

.".'The dcfendant shall not possess a ﬁrcann, ammumllon, dcstrucuve devnce. or any other dangcrous weapon (Check, (fappllcablr.) '
'“'l hé defendant shall cooperate m the collecuon of DNA as dlrectcd by thc probauon oﬂ' cer (c}m-lz. lfamllmb!e' M

The dcfendant shnll oomply with thc mqﬂiremems of the Sex Oﬂ‘cndcr Regnstralion and Notifcnuon Act (42 U s C § 16901 e seq ) ot
as directed L»robauon officer, the Bureau of Prisons, or any state sex offender registration ngency m whlch he or she nsldes. A

o a?.g:;“?..f:;

works, isa s uden or was convxcted of a qunhfymg offmsc (Check, (rappuaablr.)

a 'I’hc defcndant shall pamcipatc inan approvcd pmgram for domcsuc violence (Chaclr. !/app!lcable)

' If this Judgmcnt imposes 8 fine or restitution, itis a condntlon of supervnsed rcleesc thnt the dcf‘cndnnt pay m nccordance with the
: Schedu!e of Payments sheet of this Judgment. T

L The dcfcndant must comply with the slandard condltions that havc bccn adoptcd by (hls court as wcll es wnth any add:twnal conditlons ' ;‘_1 -
. on thc attached page ‘ : o

STANDARD CONDITIONS OF SUPERVISION

1) the defcndn.nt shall not lcave thejudicial dlstrict wuhout the pennission ofthc court or probalion oﬂ'icer' L o

. 2) the gcfcndﬁ’nt shall report to thc probatlon ofﬁcer and shall subrnit 8 truthful and completc writtcn report wuthm the first ﬁvc days of Lot
.. cachmonth; ~ - _

3) the dcfendnnt shall answer truthfully nll lnquiries by thc pmbation ofl‘ icerand foIIow the mstrucuons of thc probation ofﬁccr;
.4) the dcfcndant shall support his or her dependents nnd megt othcr famx[y respons1b|l|lm‘

5) the defendant shall work regularly ata lawﬁxl occupation, unlcss excused by the probauon oﬁ'lccr for. schoolmg, trammg, or other'.:
* * acceptable reasons; L

6) the defendant shall notify the probatlon officer at lmst tcn dnys pnor to any changc in residence or employmcm- '

7) thedefendant shall refrain from cxcessive use of alcchol and shall not purchase, PpOssess, use, dlstnbutc, or administer any
controlled substance or any paraphcmalia related to any controllcd substances, cxcept as prescribed by a physxcian,

8) the defendant shall not frequent places where controllcd substanccs arc illcgal ly sold, used, distributed, or administered;

E 9) the defendant shall not associate with any persons en agpd in crlminnl acuvnty and shall not associate wxlh any person convictcd of af : N
-" . felony, unless granlod permissnon to do so by the probation officer; - -

10) the defendant shall pcrml! a8 probauon officer to visit him or her at any time at homc or elsewhere and shull permu conﬁscutlon of any‘ o .
contraband cbserved in plain view of the probation officer; g

11}y the defendant shal} nottfy the probation officer within seventy-two hotirs of bemg an'ested or questioned by alaw cnforccmmt ofﬁccr; S
12) the defendany shall not cnter into any ngreement to act as an informer or a special agent ofa law enforcemcnt agcncy thhout tho B
i penmssnon of the court; and .

13) asdirected by the ?robauon oﬂ' jcer, the defendant shnll notify | thlrd pamcs of risks that may be occasioncd by the defendant's cnmmal .
record or personal history or characteristics and shall permnit the probation officer to make such notifications and to confirm the -
defcridant’s compliance with such notii'cauon requxrement. _
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' AO 2453 (Rev 09/08) Judgment in aCnmlnal Case
’ ) Shcct 3A—Supa'v|sed Relcase - ’

‘ DEFENDANT Antorio Olmede T D e ’“"g"“““‘"‘ﬁ" - ._5 o

CASENUMBER 13cr626 B L Lo R S
A])DITIONAL SUPERVISED RELEASE TERMS , LR
. ,'~1 Throughout the perlod of supeMsed release, defendant shall partlcipate in weekly therapeutlc c( unsehng by a licensed
-~ therapist.: The defendant may be’ required 16 conlributs to- the-costs of services rendered (copaym‘ nt) in an

- determined by the- probation ofﬁcer, baséed on abihty to.pay or avallabllity of thlrd party payment; -

-2: If deemied necessary by probation, ‘defendant sha) partlclpate In a program epproved by the U, Probatlon Oﬂ'ce for-
L subslance abuse -and which program shall include testing to. determine whther the defendant has reverted to.the. useof:
- -drugs or alcohol, The defendant may be required to-contribute o the costs of services rendered- (copayment) m an amount
. to be determined by the probatlon officer, based on-ability to pay or. availabmty of third party payment*; g

3- Defendant shall be supervlsed in his district of resldence; -
4-Defenant shall repon fo probation wzthin 48 hours of his release from custody
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A0 24'5'5. (Rev. 09/08) Judgment in a Crimindl Case. -
o . Shects--Cnmxnai Monemy Penalties

 DEFENDANT: Antonio Olmeda ‘“‘m‘“""gﬁ 8 o,

CASE NUMBER' 13er 626

RN - - 'Assessment
4‘_?QTPALS. R $ soo oo

lf lhe dcfcndant mnkes 2 pnnial paymem, mch pa cc shall reccive an npproximatcly d:roEomoned ymcnt, unlms Spcclt' ed Olhermsc In = f

lhe priority. order or percentage memco umn low. However, ursuantt 366 ed b
bcforc tht:y Umtcd Sla':cs is pa%d.‘,)é{ ; p : ol _.§ 4 ) all nonfederal vlcﬁms must epmd

z.;!iw:?'.gj LEE
R E R R

ToTALs . s 000 5. 000

0 Rcstltuuon amount ordcrcd pursuant to plea ggreement §

O The defcndant must pay interest on restituuon and afine of morc lhan $2,500 unless thc restitution or fine is pmd in fu!l bcf‘ore thc“ :
fifteenth day after the date of the judgment, pursuant to 18 U.S. C.§ 3612(f). All of the payment opt:ons on Shcet 6 may be subjcct' :
1o penaltm for dehnquency and default, pursuant to 18 U.S.C. § 3612(g) ' '

O The court dctermmed that the dcfendant docs not havc lhe nbxhty to pay mtercst nnd it is ordered thal;
01 the interest requirement is Walved for the C] f ine [:] restlluuon.

O - the interest requnrement_for the O fine O restitution is modtﬂedasfollows

-+ l‘mdmgs for the total amounl of losses are re%mrcd under Chupters IO9A 110, l IOA and 113A of Title 18 for offenses commmed onor after
September 13, 1994, but before April 23, 19

39 7 7 o . .
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 AO258  (Rev. oa/os).ludgmemmacnminalcm
L ShoctG--Schcdutect'Paymcnts

;‘DEFENDANT Antonlo Otmeda o MR
. CASE NUMBER. 13 cr626- -

SCHEDULE OF PAYMENTS

. , Havmg assessed thc defendant'a abllity to poy, payment of the total cnmma! monetary penaltlcs is due as follows‘
.A d Lump sum payment of $ 600 00 due lmmcd!atcly, balnnee due ' o

- D notlnterthan R L ,or '_ DR
C] maccordunce C] C' E} D, E] E,Or.“-.. ;e

S B l:] Paymenl to begin immedtately (may be combined with ['_'] C, L l:] D or D F below), or

.C [_j Payment in equal (eg. )vee&ly. monthly. quarterly) installments ot' s . - . overa penod of
CEe L (eg momhsor)ears),toeommence C (eg.300r60day:) at‘ter thedateo!' tlus judgment or ;

- : "D E{ Payment in equal o (eg. wceldy, monrhly. quarrerly) mstatlments of S : over a period of el
o LuE (e g .. months or year:), to commence m— (e g, 30 or 60 day:) attcr release from unpnsonmcnt to a-
tcrm of supervns:on, or L : VoL i~::. o v . : o

. E o Payment during thc term ol’ supewised rctease wull commence wnthin S (eg 30 or 60 day.r) aﬁer release fmm
s xmpnsonment. The court wrll set the payment pton based on an assessment of the dct' dant’s abxhty to pny at that tJmc, or

F El Specisal mstructtons regardmg the payment of cnminnl monetnry pennlttes'

imprisonment. All cnrnina{mone penalties; except those payments made throug ‘Federal Bureau of- Pnsons lnmate Financi

nlcss the courthas expnesst ordered otherwise,nt‘ thts Judg{nentxmposes impnsonment, En& ment of cnminal moneta:y Pﬁnaltus is due durm% = .
e il
Responmb:hty ngmm, are made to the clerk of the court. e .

- The defendant shall rece:vc crcdlt t'or att payments prevnously mude toward any crimmnl monetnry pennltxes 1mposcd.

| O * Joint and Several -

Defendant and Co-Defendant Nemes and Case Numbers (including dejendant number), Total Amount,. Joint and Several Amount,
and corresponding payee, if appropriate, '

" The defendant shall pay the cost of prosec'utton.

‘0

The defendant shall pay the following court cosi(s):

[0 The defendant shall forfeit the defendant’s interest in the following property to the United States:

ments shall be applied in the following ordcr (l? assessment, (2) restitution princlpal (3) restjtution interest, (4) fine princlpal
{t‘ ine interest, (6) communuy restitution, (7) penalties, and (8) costs, mcludmg cost of prosecution and oourt costs
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Additional material
from this filing is
‘available in the

Clerk’s Office.



