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QUESTION PRESENTED 
In 2006, Congress enacted the Edward Byrne 

Memorial Justice Assistance Grant (“Byrne JAG”) 
statute, requiring the Department of Justice to 
provide grants to state and local governments 
based on a statistical formula, provided that the 
governments use those funds for one of eight statu-
torily designated criminal justice purposes. For the 
2017 grant year, the DOJ administratively imposed 
three new substantive requirements conditioning 
state and local governments’ eligibility for the Byr-
ne JAG program on whether they would provide 
various forms of assistance to federal immigration 
enforcement over the term of the grant. Four courts 
of appeals have rejected the new conditions as be-
yond the DOJ’s authority in implementing the 
grant statute, whereas the Second Circuit upheld 
the conditions in the decision below.  

The question presented is: 

Do the three substantive conditions the DOJ 
has imposed on Byrne JAG program eligibil-
ity exceed its authority under the statute?  
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PARTIES TO THE PROCEEDING 
Petitioner here, plaintiff-appellee below, is the 

City of New York. The State of New York, the State 
of Connecticut, the State of Washington, the Com-
monwealth of Massachusetts, the Commonwealth 
of Virginia, and the State of Rhode Island were 
plaintiffs-appellees below and are separately peti-
tioning for certiorari. Respondents, defendants-
appellants below, are the United States Depart-
ment of Justice, and William P. Barr, in his official 
capacity as Attorney General of the United States.   
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In the Supreme Court of the United States 
   

   

CITY OF NEW YORK,  
 

Petitioner, 
 

v. 
 

UNITED STATES DEPARTMENT OF JUSTICE, et al., 
 

 Respondents.  
   

ON PETITION FOR A WRIT OF CERTIORARI TO THE  
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

   

PETITION FOR A WRIT OF CERTIORARI 
 

   

  This petition for certiorari is filed on behalf of 
the City of New York. The State of New York and 
six other States are separately petitioning for certi-
orari from the same consolidated judgment of the 
United States Court of Appeals for the Second Cir-
cuit.  

This case concerns the Executive’s attempt to 
legislate new substantive conditions for Byrne JAG 
eligibility that Congress did not enact. The Second 
Circuit, alone among the five courts of appeals to 
have ruled in this area, held that the Department 
of Justice has statutory authority to impose the 
challenged conditions. Absent a reversal in position 
by the Government, this clear and well-developed 
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split in authority on questions of nationwide signif-
icance can only be resolved by a grant of certiorari. 

Indeed, the DOJ itself has asked the Court to 
grant certiorari in one of the cases on the other side 
of the split. This case presents a better vehicle for 
review than that one, however, because it squarely 
presents questions about the validity of all three 
conditions. By contrast, in the other case, the court 
of appeals’ resolution as to one condition turned on 
its construction of a separate federal law and state-
specific reasons unrelated to the DOJ’s authority to 
impose the condition in the first place. 

Here, in breaking from its sister circuits and 
finding the three conditions to fall within the DOJ’s 
statutory authority, the Second Circuit misread the 
plain text of the Byrne JAG statute in two main 
ways. First, the court failed to honor Congress’s 
core textual choices (a) making grant awards man-
datory for state and local governments that commit 
to use the funds in one of the eight authorized crim-
inal justice categories, (b) allocating grant funds 
based on a strict statistical formula, and (c) author-
izing only minor deviations from that formula un-
der carefully enumerated circumstances. These 
core provisions foreclose DOJ’s assertion of broad 
substantive discretion to shape the grant program 
according to its own policy lights. 

Second, while minimizing the statute’s core 
terms, the Second Circuit refashioned peripheral 
and procedural provisions into significant delega-
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tions of substantive discretion. The court read the 
DOJ’s authority to determine the “form” of funding 
applications to confer power to set substantive cri-
teria for grant eligibility. It interpreted a require-
ment that grantees make annual reports about 
grant-funded programs as permitting the imposi-
tion of an ongoing requirement to share infor-
mation unrelated to those programs. It reshaped a 
required certification that an applicant has coordi-
nated with state and local agencies that may be af-
fected by the grant into an authorization for the 
DOJ to mandate on-demand post-grant coordina-
tion with federal officials. And it interpreted a pro-
vision requiring applicants to certify compliance 
with the grant statute’s provisions and all other 
applicable laws to empower the DOJ to impose a 
separate certification requirement as to any federal 
law of its choosing, even if not at all grant-related. 

The Second Circuit’s decision undermines Con-
gress’s textual commands, vitiates its historic def-
erence to state and local law enforcement, and im-
properly transfers its power of the purse to the Ex-
ecutive. Given the well-developed split in authority, 
and the Government’s agreement that issues pre-
sented here are cert-worthy, the Court should grant 
review. 
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OPINIONS BELOW 
The opinion of the Second Circuit (Pet. App. 1a–

73a) is reported at 951 F.3d 84. The opinion of the 
district court (Pet. App. 117a–170a) is reported at 
343 F. Supp. 3d 213. A further order of the district 
court is unreported (Pet. App. 171a–173a). The 
Second Circuit’s order denying rehearing en banc 
and associated opinions (Pet. App. 74a–116a) are 
reported at 964 F.3d 150.  

JURISDICTION 
The Second Circuit entered its judgment on 

February 26, 2020 and denied rehearing en banc on 
July 13, 2020 (see Pet. App. 1a, 74a). On March 19, 
2020, this Court entered an order automatically ex-
tending the time to file any petition for certiorari 
due on or after that day to 150 days from the date 
of the lower court judgment, order denying discre-
tionary review, or order denying a timely petition 
for rehearing. The effect of that order was to extend 
the deadline for filing a petition for certiorari to 
December 10, 2020. This Court has jurisdiction un-
der 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The following provisions are reproduced in the 
appendix accompanying the petition of the State of 
New York and six other States (see Pet. App. 171a–
192a): U.S. Const. amend. X; 34 U.S.C. §§ 10152–
58; 8 U.S.C. § 1373. 
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STATEMENT 
1. Congress created the Byrne JAG program in 

2006 to provide federal funding for state and local 
law enforcement. It is the largest federal grant pro-
gram supporting state and local criminal justice 
programs.  

In enacting the Byrne JAG statute, Congress 
put state and local autonomy front and center, af-
fording grantees the “flexibility to spend money for 
programs that work for them” rather than “im-
pos[ing] a ‘one size fits all’ solution.” H.R. Rep. No. 
109-233, at 89 (2005). The statute provides that 
“the Attorney General shall … allocate” the grant 
money based on a statutory formula. 34 U.S.C. 
§ 10156(a)(1). Grant recipients may put funds to-
ward one or more of eight enumerated areas, rang-
ing from crime prevention and education to mental 
health treatment. Id. § 10152(a)(1)(A)–(H). Immi-
gration enforcement is not among the listed catego-
ries.  

Given Byrne JAG’s nature as a mandatory for-
mula grant program, Congress defined who is enti-
tled to funds, how awards are to be calculated, and 
the narrow circumstances under which funds can 
be withheld. The DOJ, which administers the pro-
gram, is obligated to issue grants in “accordance 
with the [specified] formula,” id. § 10152(a)(1), 
which allocates 60% of funds to States and 40% to 
local governments, id. § 10156(b), and calculates 
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awards based on relative population and crime 
rates, id. § 10156(a)(1), (d)(2)(A).  

When Congress empowered the DOJ to withhold 
Byrne JAG funds to advance federal policy goals 
relating to state and local governments’ law en-
forcement practices, it said so explicitly and in de-
tail. Congress specified, for example, no more than 
4% of funds for failing to meet reporting require-
ments relating to firearms background checks, id. 
§ 40914(b)(1); no more than 10% for failing to com-
ply with “death-in-custody” reporting requirements, 
id. § 60105(c)(2); no more than 10% for failing to 
comply with sex offender notification and registra-
tion requirements, id. § 20927(a); and no more than 
5% for failing to comply with measures to eliminate 
prison rape, id. § 30307(e)(2). None of these provi-
sions affords the DOJ discretion to deny an appli-
cant Byrne JAG funds altogether.  

To seek Byrne JAG funds, a state or local gov-
ernment submits an application to the DOJ. Id. 
§ 10153(a). The applicant must provide a number of 
assurances and certifications in its application “in 
such form as the Attorney General may require.” 
Id. As relevant here, an applicant must (1) give an 
assurance that it will “maintain and report such 
data, records, and information (programmatic and 
financial) as the Attorney General may reasonably 
require” for “each fiscal year” of the grant, id. 
§ 10153(a)(4); (2) certify that “there has been ap-
propriate coordination with affected agencies” id. 
§ 10153(a)(5)(C); and (3) certify that it “will comply 
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with all provisions of this subpart and all other ap-
plicable Federal laws,” id. § 10153(a)(5)(D). 

The City of New York has received Byrne JAG 
funds since the statute’s enactment. It is a signifi-
cant funding source. In 2016, the last grant year 
before the present dispute, the City received nearly 
$4.3 million to support criminal justice programs 
that included everything from paying 911 emergen-
cy responders to funding school safety initiatives.  

2. Beginning with fiscal year 2017 grants, the 
DOJ sought to impose three new substantive condi-
tions on all Byrne JAG recipients. 

• The first—the access condition—would 
compel state and local governments to 
adopt a law or policy to “ensure that 
agents of the United States” have ac-
cess to every state and local “correc-
tional facility,” to “meet with individ-
uals who are (or are believed by such 
agents to be) aliens” (Joint App., 2d 
Cir. ECF No. 55 (“A”) 292).  

• The second—the notice condition—
would compel state and local govern-
ments to adopt a law or policy guaran-
teeing prompt compliance with any 
“formal written request” by Immigra-
tion and Customs Enforcement (ICE) 
or the Department of Homeland Secu-
rity (DHS) for “advance notice of the 
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scheduled release date and time for a 
particular alien” (id.).  

• The third—the § 1373 condition—
would compel a series of certifications 
about compliance with 8 U.S.C. 
§ 1373, which prohibits state and local 
governments from having any policy 
restricting their officials from trans-
mitting information about individual’s 
immigration status to federal immi-
gration authorities (A264, 266–67).  

3. The City did not enact either of the access or 
notice policies demanded by the DOJ. As to the 
§ 1373 condition, the DOJ made a “preliminary” de-
termination that the City did not comply with 
§ 1373 (SDNY ECF No. 41, Ex. B). Later, the DOJ 
distributed the bulk of Byrne JAG funds to jurisdic-
tions it deemed sufficiently committed to “keeping 
criminal aliens off our streets and our law abiding 
citizens safe” (A96). The City was not among them.1  

                                            
1 The City received its fiscal year 2017 and fiscal year 

2018 awards through an injunction in a separate litigation. 
City of Evanston v. Barr, 412 F. Supp. 3d 874, 889 (E.D. Ill. 
2019). The DOJ has appealed that decision to the Seventh 
Circuit, City of Evanston v. Barr (7th Cir. No. 19-3358), and) 
has represented that, if the litigation is resolved “in a manner 

(cont’d) 
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The DOJ’s dissatisfaction regarding § 1373 is 
directed at the City’s policies concerning the confi-
dentiality of sensitive information obtained from 
members of the public by City officials in the course 
of their duties. These policies trace back over three 
decades. See City of New York v. United States, 173 
F.3d 29, 31–32 (2d Cir. 1999). 

Their current incarnation covers an array of in-
formation beyond immigration status, including 
sexual orientation, receipt of public assistance, and 
status as a victim of domestic violence or sexual as-
sault. And they prohibit disclosure broadly, not just 
to immigration authorities. See Mayoral Exec. Or-
der No. 41 §§ 1–2 (Sept. 17, 2003), available at 
https://perma.cc/Y85B-3QEY. The City Council cod-
ified and broadened these restrictions in 2017. 2017 
N.Y.C. Local Law 245; 2017 N.Y.C. Local Law 247, 
codified at N.Y.C. Admin. Code §§ 23-1201–05.  

While the City’s confidentiality policies are ro-
bust, the City recognizes the importance of working 
with federal immigration authorities consistent 

                                                                                       
that would permit DOJ to use or enforce” the conditions for 
these awards, it intends to do so. Office of Justice Programs, 
FY 2017 and FY 2018 JAG Award Special Notices, 
https://perma.cc/X9SP-P48X; see also 2d Cir. ECF No. 169 at 
2–5. 
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with its laws. The confidentiality policies them-
selves allow for “cooperat[ion] with federal authori-
ties in investigating and apprehending aliens sus-
pected of criminal activity.” Mayoral Exec. Order 
No. 41 § 4(b). The City also responds to ICE detain-
er requests accompanied by judicial warrants for 
people who have been convicted of one of around 
170 violent or serious crimes or who are present in 
a terrorist screening database, so that ICE can as-
sume custody (A112). The City similarly cooperates 
with requests for release information accompanied 
by administrative warrants for people who meet 
the same criteria (id.). And the City allows ICE to 
interview inmates who consent (A113). 

4. In this suit, the City claims, among other 
things, that the DOJ has no statutory authority to 
impose the challenged conditions on the Byrne JAG 
program. The case was decided together with a sim-
ilar action brought by the State of New York and 
six other States. On the parties’ cross-motions, the 
district court granted summary judgment to the 
City and States and enjoined the DOJ from enforc-
ing the conditions as to fiscal year 2017 awards 
(Pet. App. 169a–170a). The court rejected the DOJ’s 
claim that it was empowered to impose new condi-
tions on grants based on various procedural or min-
isterial provisions within and without the Byrne 
JAG statute (Pet. App. 130a–141a). 

5. A panel of the Second Circuit reversed. The 
court began by rejecting the DOJ’s core statutory 
argument—that the challenged conditions are au-
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thorized by 34 U.S.C. § 10102(a)(6), a provision 
outside the Byrne JAG statute. That provision al-
lows the Assistant Attorney General for the Office 
of Justice Programs to exercise powers expressly 
vested in that office elsewhere or delegated by the 
Attorney General, “including placing special condi-
tions on all grants, and determining priority pur-
poses for formula grants.” 34 U.S.C. § 10102(a)(6). 
The court held that this provision does not confer a 
standalone power to engraft new substantive condi-
tions onto the Byrne JAG program, because the 
word “including” indicates “illustration rather than 
enlargement” and, therefore, any authority to im-
pose the conditions “must originate in other provi-
sions” (Pet. App. 29a). 

Nonetheless, the court went on to conclude that 
the Byrne JAG statute authorizes the challenged 
conditions, rejecting the contrary holdings of the 
Third, Seventh, and Ninth Circuits (Pet. App. 7a–
8a). The court first held that the § 1373 condition is 
authorized by the provision requiring grant appli-
cants to certify that they will comply with “all … 
applicable Federal laws.” 34 U.S.C. 
§ 10153(a)(5)(D). The court reasoned that the DOJ 
is authorized to determine which laws are “applica-
ble” because applications must be in a “form ac-
ceptable to the Attorney General” (Pet. App. 34a). 
The court concluded that “applicable laws” include 
any law “pertaining either to the State or locality 
seeking a Byrne grant or to the grant being sought” 
(Pet. App. 37a). According to the court, any federal 
laws that could pertain to a State or locality in any 
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capacity, such as “environmental laws,” are fair 
game (Pet. App. 40a–41a). The court also rejected 
the City’s challenge to the constitutionality of 8 
U.S.C. § 1373, reasoning that the statute could be 
construed as a spending requirement, even though 
it has no explicit or implicit nexus to spending, and 
upholding it on that limited basis (Pet. App. 54a–
58a).  

Next, the court held that the notice condition is 
authorized in three ways: (1) by a requirement that 
applicants “maintain and report such data, records, 
and information (programmatic and financial) as 
the Attorney General may reasonably require” for 
“each fiscal year” of the grant (Pet. App. 59a–61a); 
(2) by a requirement that applicants certify that 
there “has been appropriate coordination with af-
fected agencies” (Pet. App. 61a–67a); and (3) by a 
provision authorizing the Attorney General to “is-
sue rules to carry out this part,” although the DOJ 
never claimed (and has several times disclaimed) 
that it exercised that authority (Pet. App. 61a).  

The court went on to hold that the access condi-
tion, requiring States and localities to provide fed-
eral immigration authorities access to prisons and 
jails, is authorized by the “appropriate coordina-
tion” provision and by the Attorney General’s gen-
eral rulemaking authority (Pet. App. 67a–68a).  

6. The active judges of the Second Circuit denied 
rehearing en banc by a vote of 8 to 4, with two 
judges concurring in denial only because it would 
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be “faster” for this Court “to grant certiorari and 
reverse” (Pet. App. 87a (Lohier, J., concurring in 
the denial of rehearing en banc)). In all, four of the 
five opinions issued note the likelihood of this 
Court’s review, given the sharp split among the cir-
cuits (see id.; Pet. App. 81a (Cabranes, J., concur-
ring in the denial of rehearing en banc); Pet. App. 
108a (Pooler, J., dissenting from the denial of re-
hearing en banc); Pet. App. 116a (Katzmann, C.J., 
dissenting from the denial of rehearing en banc)). 
By the time of the en banc denial, the First Circuit 
had joined the Third, Seventh, and Ninth Circuits 
on the other side of the circuit split. 

REASONS TO GRANT THE PETITION 
A. There is a clear and well-developed split 

in authority on the question presented.  

The DOJ’s imposition of new substantive condi-
tions on Byrne JAG eligibility triggered a number 
of lawsuits from state and local governments 
around the country. As the Second Circuit 
acknowledged (Pet. App. 7a), its decision creates a 
split with every other court of appeals to have ad-
dressed such challenges, with all of those other cir-
cuits having unanimously concluded that the stat-
ute does not empower the DOJ to impose the chal-
lenged conditions. City of Chicago v. Barr, 961 F.3d 
882 (7th Cir. 2020); City of Los Angeles v. Barr, 941 
F.3d 931 (9th Cir. 2019); City of Philadelphia v. 
Att’y Gen. of U.S., 916 F.3d 276 (3d Cir. 2019). The 
split deepened with two additional court of appeals 
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decisions rendered after the decision below. City & 
Cnty. of San Francisco v. Barr, 965 F.3d 753 (9th 
Cir. 2020); City of Providence v. Barr, 954 F.3d 23 
(1st Cir. 2020); see also Colorado v. U.S. Dep’t of 
Justice, 455 F. Supp. 3d 1034 (D. Colo. 2020), ap-
peal docketed, No. 20-1256 (10th Cir. July 13, 
2020). 

To reach a different result from its sister cir-
cuits, the Second Circuit relied on various ministe-
rial provisions of the Byrne JAG statute, adopting 
“legal arguments that [the DOJ] either had not 
made, had abandoned, or had even expressly disa-
vowed” (Pet. App. 109a (Katzmann, C.J., dissenting 
from the denial of rehearing en banc)). In their re-
cent decisions, the First and Ninth Circuits con-
fronted and rejected the Second Circuit’s newly 
raised arguments, thereby cementing the split. See 
City of Providence, 954 F.3d at 32–33; City of Los 
Angeles, 941 F.3d at 944–45.  

The Second Circuit’s denial of rehearing en banc 
ensures that the split will not be remedied unless 
this Court intervenes or the DOJ voluntarily aban-
dons the challenged conditions. There is no alterna-
tive procedural path to harmonizing the circuits’ 
rulings. Moreover, given that five courts of appeals 
have had the opportunity to weigh in, two of them 
on multiple occasions, the split is well-developed 
and ripe for this Court’s resolution.  

The unresolved conflict between the courts of 
appeals is particularly problematic because of the 
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way the Byrne JAG statutory formula allocates 
funding. Money awarded to, or withheld from, cer-
tain jurisdictions has to the potential to affect the 
amount of money available for other jurisdictions, 
heightening the need for uniform rules. See City of 
Chicago, 961 F.3d at 921. Subjecting States and lo-
calities to different rules depending on which cir-
cuit they fall in creates an uneven playing field in 
program meant to have evenhanded application 
across the nation. 

The DOJ itself has sought certiorari in a similar 
case out of the Ninth Circuit, confirming that is-
sues raised here are cert-worthy. Petition for Writ 
of Certiorari, Barr v. City & Cnty. of San Francisco, 
No. 20-666 (U.S. Nov. 13, 2020). The DOJ agrees 
that the split among the circuits is unlikely to be 
resolved through further lower court proceedings, 
given the Second Circuit’s denial of en banc review. 
Id. at 16. The DOJ also recognizes that the deci-
sions of the courts of appeals reflect fundamental 
disagreements about the scope of its statutory au-
thority. Id. at 32.  

But this case presents a better vehicle for re-
view than the case out of the Ninth Circuit. The 
court of appeals there did not squarely address 
whether the § 1373 condition is statutorily author-
ized. Instead, it relied on its existing precedent 
holding that § 1373 does not require the disclosure 
of alien release information and, applying that un-
derstanding, held that the state and local laws at 
issue were consistent with the statute. City & Cnty. 
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of San Francisco, 965 F.3d at 763–64. By contrast, 
the Second Circuit confronted the DOJ’s power to 
impose the § 1373 condition head on, and the deci-
sion below thus directly presents the full sweep of 
legal questions related to the DOJ’s authority to 
adopt the challenged conditions (Pet. App. 33a–
58a). Certainly, if the Court is inclined to grant the 
DOJ’s petition in Barr v. City and County of San 
Francisco, it should grant the City’s and the States’ 
more comprehensive petitions in this case as well.  

B. The decision below departs from the plain 
statutory text in empowering the DOJ to 
wield substantive discretion over Byrne 
JAG program eligibility. 

1. The decision below is on the wrong side of the 
circuit split. It stands at odds with the core statuto-
ry text, clear structure, and essential nature of the 
Byrne JAG program. Recognizing that “crime is es-
sentially a local problem” and that law enforcement 
is a quintessentially local function, Congress has 
consistently legislated with the goal of “assist[ing] 
State and local governments” without dictating how 
they should operate. Omnibus Crime Control and 
Safe Streets Act of 1968, Pub. L. No. 90-351, 82 
Stat. 197, 197–98 & 208 (1968). Congress ap-
proached the Byrne JAG program guided by this 
strong historical tradition and the core precept that 
the police power belongs to state and local govern-
ments. The program’s entire purpose is to afford 
States and localities “flexibility to spend money for 
programs that work for them,” H.R. Rep. No. 109-
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233, at 89 (2005), giving them freedom to pursue 
their own criminal justices priorities in one of eight 
expansive categories, 34 U.S.C. § 10152(a)(1)(A)–
(H).  

To protect this flexibility, Congress sharply cab-
ined the DOJ’s discretion in administering the pro-
gram. On the most basic level, Congress opted for a 
mandatory formula grant structure. The statute 
mandates that “the Attorney General shall ... allo-
cate” the appropriated funds to States and locali-
ties. 34 U.S.C. § 10156(a)(1). And it provides an ex-
acting formula for distributing funds, setting forth 
amounts to be awarded based on population and 
crime statistics and providing “precise limits on the 
extent to which the Attorney General can deviate 
from that distribution.” City of Chicago, 961 F.3d at 
906; accord City of Providence, 954 F.3d at 34.  

When Congress authorized the DOJ to withhold 
funds to advance particular policy goals, it said so 
explicitly, defining with great care what can trigger 
the withholding of funds and, in each instance, 
placing strict limits on the amounts that can be 
withheld. See 34 U.S.C. §§ 20927(a), 30307(e)(2), 
40914(b), 60105(c)(2). If Congress gave the DOJ 
“sweeping authority to withhold all funds for any 
reason, it would have no need to delineate numer-
ous, specific circumstances under which [he] may 
withhold limited amounts of funds.” City of Phila-
delphia, 916 F.3d at 286; accord City of Providence, 
954 F.3d at 28. 
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The Byrne JAG statute contrasts sharply with 
those where Congress has vested administrators 
with substantive discretion over grant awards. 
Take, for example, certain state education grants 
under the American Recovery and Reinvestment 
Act, where the statute provides that the Secretary 
of Education “shall determine” grant recipients and 
amounts and permits the consideration of “such 
other criteria as the Secretary determines appro-
priate.” 20 U.S.C. § 10006(b).  

For another example, one need look no further 
than an exception included in the Byrne JAG stat-
ute itself, which provides that the DOJ “may re-
serve” up to 5% of Byrne JAG funds for discretion-
ary grants if it “determine[s]” they are “necessary” 
to combat enumerated concerns. 34 U.S.C. 
§ 10157(b). While even that discretion is rather lim-
ited, the statute permits nothing comparable as to 
the remaining 95% of Byrne JAG funds.  

The same contrast is reflected in the basic archi-
tecture of the subchapter governing Bureau of Jus-
tice Assistance grants, which is broken into Part A, 
titled the “Edward Byrne Memorial Justice Assis-
tance Grant Program,” and Part B, titled “Discre-
tionary Grants.” The provisions in the “Discretion-
ary Grants” part further confirm that Congress us-
es discretion-conferring language when it intends 
to vest administering agencies with a measure of 
substantive discretion. See, e.g., id. §§ 10171(a) 
(providing that the director of the National Insti-
tute of Corrections “may make” grants to public 
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agencies); 10191(a) (providing, that the “Attorney 
general may provide” certain grants to private 
crime prevention nonprofits). 

For all of these reasons, the Byrne JAG statute’s 
carefully calibrated text and structure make clear 
that the DOJ has no power to legislate grant condi-
tions to advance its own policy goals. Yet, by ignor-
ing the statute’s core textual features and exagger-
ating the import of peripheral and ministerial pro-
visions, the Second Circuit effectively transformed 
the statute from a mandatory formula grant into a 
broadly discretionary one. The marginal provisions 
relied on—many of which were mentioned only 
briefly, if at all, by the DOJ below—simply cannot 
bear the weight.  

2. For example, the Second Circuit recast 34 
U.S.C. § 10153(a)(4), a grant-auditing mechanism 
requiring applicants to report “programmatic and 
financial” information for “each fiscal year,” as an 
obligation to cooperate with federal immigration 
authorities in real time. The court reasoned that 
because some detainees will be “aliens subject to 
removal” and grant-funded programs in some juris-
dictions may relate to persons who may eventually 
be detained, then advance notice of a suspected re-
movable alien’s release date is “programmatic” 
(Pet. App. 60a).  

But the term “programmatic,” in context, plain-
ly refers simply to “the programs to which [the 
grant] funds are directed.” City of Philadelphia, 916 
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F.3d at 285; see also 34 U.S.C. § 10152(a) (listing 
the “programs” for which Byrne JAG funds may be 
used); 2 C.F.R. § 200.329 (requiring performance 
and financial reports comparing “actual accom-
plishments to the objectives of the Federal award”). 
The provision simply authorizes yearly reporting in 
service of grant administration—indeed, it is codi-
fied among other similarly ministerial provisions. 
The clause cannot fairly be read as obliquely con-
ferring upon the DOJ substantive grant-making 
discretion, contrary to the formula grant program’s 
fundamental design. 

Nor can the Second Circuit’s gloss on the pro-
grammatic reporting provision be reconciled with 
the expectation that a grantee report the infor-
mation “for each fiscal year covered by an applica-
tion.” 34 U.S.C. § 10153(a)(4). The provision obvi-
ously “contemplates yearly reporting,” City of Los 
Angeles, 941 F.3d at 945, requiring applicants to 
provide annual reports on how their chosen pro-
grams are unfolding. Indeed, the DOJ has else-
where spoken of this simply as an “annual pro-
grammatic report.” Edward Byrne Memorial Jus-
tice Assistance Grant (JAG) Program, Reporting 
Requirements, https://perma.cc/58CU-6VEC; see al-
so A202 (explaining that the Office of Justice Pro-
grams “will require each successful applicant to 
submit specific performance measures data as part 
of its reporting under the award”). The provision 
does not support on-demand reporting of whatever 
information DOJ may find to be of interest for the 
federal government’s own distinct activities.  
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3. No better founded is the Second Circuit’s con-
clusion that 34 U.S.C. § 10153(a)(5)(C) authorizes 
the notice and access conditions. While that provi-
sion merely requires an applicant to certify that 
“there has been appropriate coordination with af-
fected agencies” before applying for a grant, the 
Second Circuit read it as an ongoing requirement to 
honor any notice or access demands that may be 
made by DHS over the term of the grant. 

To reach that reading, the court posited a rela-
tionship between the Byrne JAG program and DHS 
that is so attenuated it takes four steps to describe: 
(1) some grant-funded programs in some jurisdic-
tions have some relationship to the “prosecution, 
incarceration, [and] release of persons”; (2) some of 
the persons prosecuted, incarcerated, and released 
might be aliens; (3) DHS handles alien removal 
proceedings; therefore, (4) DHS must be an “affect-
ed agency” within the meaning of the clause (Pet. 
App. 63a–66a). But far from imposing an ongoing 
duty to cooperate with all requests by DHS 
throughout the term of a grant, the Byrne JAG 
statute only requires the applicant to certify that, 
in the course of the application process, it has coor-
dinated with relevant state and local agencies af-
fected by the grant.  

That understanding is confirmed in at least 
three ways. First, the certification requirement is 
phrased in the present perfect tense, denoting that 
the certification covers “an act that has been com-
pleted,” not acts yet to come. Barrett v. United 
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States, 423 U.S. 212, 216 (1976). Second, the re-
quirement is found among others relating to ap-
provals and procedures involving only state and lo-
cal bodies, reflecting that it contemplates consulta-
tion with state and local agencies that might be af-
fected by the funded program. See 34 U.S.C. 
§ 10153(a)(2)–(3), (a)(6)(A). And third, the defini-
tion of “public agency” applicable to the Byrne JAG 
program is limited to state and local agencies, not 
federal ones. Id. § 10251(a)(6).  

Separately and together, these points confirm 
that the coordination requirement simply demands 
pre-application consultation with the state and lo-
cal agencies whose operations might be affected by 
the state or local program that the grant is intend-
ed to fund. Nothing more. 

4. The Second Circuit likewise misconstrued 34 
U.S.C. § 10153(a)(5)(D), which requires applicants 
to certify that they “will comply with all provisions 
of this subpart [comprising the Byrne JAG statute] 
and all other applicable Federal laws.” 

This provision requires applicants to certify that 
they comply with the entirety of the Byrne JAG 
statute’s provisions and all other applicable federal 
laws addressed to grant recipients. See, e.g., 42 
U.S.C. § 2000d (prohibiting federal grantees from 
engaging in discrimination on the basis of “race, 
color, or national origin,”); 31 U.S.C. § 1352 (pro-
hibiting federal grantees from engaging in certain 
kinds of lobbying). The “all other applicable Federal 
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laws” language thus refers to federal laws that per-
tain to state and local governments “as a grant ap-
plicant and not merely as a governmental entity.” 
City of Chicago, 961 F.3d at 899. 

The Second Circuit instead read the statute as 
authorizing the DOJ to hunt through the United 
States Code, select any law that could conceivably 
apply to a State or a locality, and require a sepa-
rate certification of compliance with that particular 
law as a precondition to receipt of Byrne JAG funds 
(Pet. App. 34a–36a). But that reimagining of the 
clause is fundamentally mistaken: nothing in the 
statute “even hints that Congress intended to make 
[Byrne JAG] grants dependent on the Attorney 
General’s whim as to which laws to apply.” City of 
Chicago, 961 F.3d at 905; accord City of Providence, 
954 F.3d at 38.  

Several statutory features reinforce this conclu-
sion. The certification provision opens by referring 
to all provisions of the Byrne JAG statute itself, 
which by definition pertain to the applicant’s re-
ceipt of a grant. It thus makes sense to read the en-
suing reference to “all other applicable Federal 
laws” to refer to applicable laws codified outside the 
Byrne JAG statute that likewise address grant re-
cipients. And the provision is part of a statutory 
grouping that otherwise includes requirements tied 
to grant administration, and so should be read to 
address the same subject matter. See Lagos v. 
United States, 138 S. Ct. 1684, 1688–89 (2018) (ex-
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plaining that “statutory words are often known by 
the company they keep”).2 

The point is driven home by the multiple statu-
tory provisions mandating specific reductions in 
Byrne JAG funding if grantees fail to meet certain 
clearly identified statutory requirements (Pet. App. 
39a–40a). Thus, where Congress sought to use the 
Byrne JAG program to incentivize state and local 
governments’ compliance with particular federal 
policies, it did so directly and explicitly. And in 
each case, it authorized a modest percentage reduc-
tion in funding. See, e.g., 34 U.S.C. §§ 30307(e)(2), 
60105(c)(2). These provisions undercut the Second 
Circuit’s interpretation of the “applicable law” lan-
guage as empowering the DOJ to fully deny fund-
ing based on a state or local government’s alleged 
noncompliance with an extrinsic law that Congress 

                                            
2 The canon of constitutional avoidance cuts against the 

Second Circuit’s ruling as well. See Clark v. Suarez Martinez, 
543 U.S. 371, 381–82 (2005). As the Second Circuit acknowl-
edged, its reading would authorize DOJ to require state and 
local governments to certify compliance with, for example, 
“environmental laws” as a condition of receiving Byrne JAG 
funding (Pet. App. 41a). But that would of course raise serious 
germaneness concerns. See South Dakota v. Dole, 483 U.S. 
203, 207–08 (1987). Congress should be presumed not to have 
empowered DOJ to wade into such a constitutional thicket.  
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never identified as a permissible basis for reducing 
funding. 

The problems with reading the applicable-laws 
provision to afford the DOJ unfettered discretion is 
underscored by examining the particular law that 
the DOJ selected as a funding condition: 8 U.S.C. 
§ 1373. That provision purports to prohibit state 
and local governments from “in any way” restrict-
ing their own officials from communicating with 
immigration authorities about the “citizenship or 
immigration status, lawful or unlawful, of any in-
dividual.” As this Court recently confirmed, stat-
utes that purport to restrict States and localities 
from enacting certain policies violate the sovereign-
ty reserved to them by the Tenth Amendment. 
Murphy v. NCAA, 138 S. Ct. 1461, 1478 (2018). 
Section 1373 does precisely what Murphy forbids—
it dictates that States and localities may not adopt 
particular policies governing how their officers 
handle personal information they acquire from in-
dividuals in the course of their duties. See 8 U.S.C. 
§ 1373(a)–(b).  

Because § 1373 is unconstitutional, it cannot 
constitute an “applicable law” even under the Sec-
ond Circuit’s overly broad understanding of that 
phrase. The court of appeals did not deny that 
§ 1373 raises Tenth Amendment concerns. The 
court instead sidestepped those problems by con-
struing § 1373 as if it were simply a spending con-
dition (Pet. App. 54a–58a). But § 1373 is no such 
thing. Indeed, Congress has rejected multiple pro-
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posals to condition state and local governments’ re-
ceipt of federal funding on compliance with § 1373.3 

The Second Circuit nonetheless suggested that 
severability principles support reading § 1373 as a 
spending condition, supposedly because Congress 
would have enacted language so framed if it had 
recognized the actual law’s unconstitutionality. But 
such judicial rewriting flies in the face of the sever-
ability doctrine’s key benefit, which is to “avoid ju-
dicial policymaking or de facto judicial legislation.” 
Barr v. Am. Ass’n of Political Consultants, 140 S. 
Ct. 2335, 2351 (2020) (plurality op.). Severability 
does not permit courts to “dissect an unconstitu-
tional measure and reframe a valid one out of it by 
inserting limitations it does not contain.” Hill v. 
Wallace, 259 U.S. 44, 70 (1922).  

In the end, the Second Circuit’s reasoning for 
upholding the § 1373 condition piled error upon er-

                                            
3 See, e.g., Stop Dangerous Sanctuary Cities Act, H.R. 

5654, 114th Cong. § 4 (2016); Stop Dangerous Sanctuary Cit-
ies Act, S. 3100, 114th Cong. § 4 (2016); Enforce the Law for 
Sanctuary Cities Act, H.R. 3009, 114th Cong. § 3 (2015); Mo-
bilizing Against Sanctuary Cities Act, H.R. 3002, 114th Cong. 
§ 2(2015); Stop Sanctuary Policies and Protect Americans Act, 
S. 2146, 114th Cong. § 3(a) (2015); Stop Sanctuary Cities Act, 
S. 1814, 114th Cong. § 2 (2015); Protecting American Lives 
Act, S. 1842, 114th Cong. § 3(d) (2015). 
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ror. The court first held the “all other applicable 
Federal laws” language to reach § 1373 by misread-
ing the language to extend to any statute that ap-
plies with the force of law, rather than reaching on-
ly statutes that impose requirements on grant re-
cipients. But when confronted with evidence that 
affording legal force to § 1373 would be unconstitu-
tional, the court’s response was to pretend as if the 
statute had been enacted as a grant requirement 
all along. At neither step did the court honor the 
statutory text.  

5. The Second Circuit found it “disquieting” that 
States and localities could accept federal funds on 
the one hand and limit their aid to federal immi-
gration enforcement on the other (Pet. App. 40a). 
But, while Congress could, if it so desired, encour-
age such state and local assistance by making it a 
condition of federal funding, the fact is that Con-
gress has declined to do so time and again. See su-
pra, n.3.  

The more disquieting prospect is that the Sec-
ond Circuit may have allowed its discomfort with 
state and local noncooperation with federal immi-
grant enforcement to cause it to set aside the allo-
cation of powers between Congress and the Execu-
tive. Congress alone holds the power of the purse, 
and its authority over federal spending is perhaps 
its “most complete and effectual weapon.” The Fed-
eralist No. 58, at 359 (C. Rossiter ed. 1961); see also 
Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 
548 U.S. 291, 296 (2006). But rather than enlist 
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States and localities in federal immigration en-
forcement, at every turn Congress structured the 
Byrne JAG program to safeguard state and local 
autonomy in law enforcement. See also 34 U.S.C. 
§ 10228(a) (prohibiting the use of grant-
administration authority to promote federal “direc-
tion, supervision, or control over any” state or local 
criminal justice agency). 

The Second Circuit’s discomfort was also mis-
placed. Echoing the judgment of law enforcement 
experts across the country, the City’s experience 
has shown that everyone benefits when all resi-
dents—regardless of personal attributes—feel safe 
reporting crimes, cooperating with police investiga-
tions, and engaging with local authorities. The 
simple fact is that in many cases undocumented 
immigrants will not report crimes or cooperate with 
the police if their personal information is not pro-
tected or if the City is seen as an adjunct of federal 
immigration enforcement. By maintaining good po-
lice–community relations, law enforcement solves 
crime more effectively and keeps residents safer. 

This experience finds parallels with the Gov-
ernment’s own. It too has used confidentiality 
guarantees to foster broader participation, includ-
ing by undocumented immigrants, in federal initia-
tives such as the census and federal taxes. See 13 
U.S.C. § 9(a); 26 U.S.C. § 6103. Even more recently, 
recognizing that undocumented immigrants are 
more likely to seek out “necessary medical treat-
ment or preventative services” for COVID-19 when 
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they do not fear reprisal for their immigration sta-
tus, the Government has exempted such treatment 
and services from “public charge” inadmissibility 
determinations. U.S. Citizenship & Immigration 
Services, Public Charge, https://perma.cc/UGF2-
Y96J.  

In the end, though, it does not matter whether 
the Second Circuit was correct in its criticisms of 
the City’s assessment that providing enhanced as-
sistance to immigration enforcement would harm 
public safety. While Congress could have enacted a 
law that conditioned federal funds on a commit-
ment to provide such assistance, it did not do so. 
There is nothing to suggest that Congress intended 
the Byrne JAG program to be the forum for dis-
putes about state and local law enforcement strate-
gy and immigration enforcement. The Second Cir-
cuit’s contrary ruling dishonors the statute’s plain 
text and upends the separation of powers, and in so 
doing has opened a sharp circuit split warranting 
the Court’s resolution. 
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CONCLUSION 
The petition for a writ of certiorari should be 

granted.  
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