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QUESTION PRESENTED FOR REVIEW

This case involves an important question of constitutional law which has never
been decided by this Court, and over which there is a conflict between the Eighth and
Eleventh Circuits, on one side, and the Second and Third Circuits, on the other, to
wit:

Does the constitutional holding of Packingham v. North Carolina, 137

S. Ct. 1730 (2017) — which recognized a First Amendment right to access

the Internet for sex offenders who had completed their sentences — apply

to offenders on supervised release?



PARTIES TO THE PROCEEDING
There are no parties to the proceeding other than those named in the caption

of the case.

RELATED PROECEDINGS
The following proceedings directly relate to the case before the Court:
United States v. Bobal, No. 19-10678, 981 F.3d 971 (11th Cir. 2020).

United States v. Bobal, 18-cr-60072-BB (S.D. Fla. Mar. 15, 2019).
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PETITION FOR A WRIT OF CERTIORARI

Peter Bobal respectfully petitions the Supreme Court of the United States for
a writ of certiorari to review the judgment of the United States Court of Appeals for
the Eleventh Circuit, rendered and entered in case number 19-10678, in that court on
November 30, 2020, United States v. Bobal, 981 F.3d 971 (11th Cir. 2020), which
affirmed the judgment of the United States District Court for the Southern District of
Florida.

OPINION BELOW

A copy of the decision of the United States Court of Appeals for the Eleventh
Circuit, United States v. Bobal, 981 F.3d 971 (11th Cir. 2020), is contained in the
Appendix (A-1).

STATEMENT OF JURISDICTION

The district court had jurisdiction over this case under 18 U.S.C. § 3231 because
the petitioner was charged with violating federal criminal laws. The court of appeals
had jurisdiction pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 3742.

Jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1) and Part III of
the Rules of the Supreme Court of the United States. The decision of the court of
appeals was entered on November 30, 2020. This petition is timely filed pursuant to
Sup. Ct. R. 13.1 and the Court’s March 19, 2020 Order, extending the deadline “to file
any petition for certiorari to ... to 150 days from the date of the lower court judgment,

order denying discretionary review, or order denying a timely petition for rehearing.”!

1 See https://www.supremecourt.gov/orders/courtorders/031920zr_d1o3.pdf (accessed
1



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. CONST. amend. I:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

Title 18 U.S.C. § 3583(d) (in relevant part):

The court may order, as a further condition of supervised release, to the
extent that such condition—

(1) is reasonably related to the factors set forth in section

3553(a)(1), ()(2)(B), (a)(2)(C), and (2)(2)(D);

(2) involves no greater deprivation of liberty than is reasonably
necessary for the purposes set forth in section 3553(a)(2)(B),
(2)(2)(C), and (a)(2)(D); and

(3) is consistent with any pertinent policy statements issued by
the Sentencing Commission pursuant to 28 U.S.C. 994(a);

any condition set forth as a discretionary condition of probation in section
3563(b) and any other condition it considers to be appropriate....

Apr. 27, 2021).



STATEMENT OF THE CASE
Statement of Facts and Course of Proceedings

Mr. Bobal was convicted, after a jury trial, of one count of attempting to use a
facility or means of commerce (i.e., a cellular phone), to persuade, induce, entice, and
coerce a minor to engage in sexual activity, in violation of 18 U.S.C. § 2422(b), and
one count of committing a felony offense involving a minor, after being required to
register as a sex offender, in violation of 18 U.S.C. § 2260A. (Docket Entry (“DE”) 5;
DE 48; DE 50). The facts of the case, as recounted by the opinion below, follow:

In October 2017, a 62-year-old woman living with her 18-year-old
daughter in Hallandale Beach, Florida, found a note on her door. The
note said something like “I think you're beautiful,” although it was
unclear whether the note was addressed to the woman or her daughter.
It included a phone number but no name. The woman suspected that
her neighbor, Peter Bobal, had left it. She asked her friend, a 60-year-
old man, to call the number. He did, and he reached Bobal's voicemail.
The friend hung up without leaving a message, but a short time later
he began receiving text messages from Bobal. Bobal wrote that he was
a single male, and he asked the caller to text him back. The friend did
not respond.

After continuing to ignore Bobal for a couple months, the friend decided
to reply and to pose as a 14-year-old girl to see how Bobal would react.
Bobal responded by asking if the girl's mother was single, and he said
that he could talk with either the girl or her mother about anything. He
continued texting the fictitious girl, and he eventually asked her to send
him a picture. The man posing as the girl offered the excuse that he was
at school, but he asked Bobal for a picture. Bobal responded by asking if
he should send one of his face or of him naked. The man never answered,
so Bobal sent a picture of his face. But after the man commented that
Bobal had sent a picture of his face “instead of the other,” Bobal sent the
fictitious girl a picture of his penis. The man posing as the girl then
contacted the Federal Bureau of Investigation and turned over copies of
his text messages with Bobal.

A special agent of the Bureau assumed the identity of the fictitious 14-
year-old girl. He exchanged numerous text messages with Bobal, many
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of which were sexual in nature. Eventually, Bobal and the special agent

arranged to meet. When Bobal arrived at the agreed-upon meeting

place, the special agent arrested him.

United States v. Bobal, 981 F.3d 971, 97374 (11th Cir. 2020).

Mr. Bobal stipulated, for purposes of the trial on Count 2, that he was a
registered sex offender. (DE 47).2 According to the Pre-Sentence Investigation Report
(‘PSI”), Mr. Bobal had previously pled no contest to a charge of computer child
exploitation which, like this case, involved an undercover detective posing as a 14-
year old girl. Unlike this case, Mr. Bobal’s prior offense did involve the Internet. See
PSI § 27.

Mr. Bobal’s advisory sentencing range in Count 1, pursuant to the United
States Sentencing Guidelines, was 324 to 405 months’ imprisonment, with a statutory
minimum sentence of 10 years. See 18 U.S.C. § 2422(b). The court was additionally
required to impose a consecutive 10-year term of imprisonment in Count 2. See 18
U.S.C. § 2260A.

Mr. Bobal moved the district court for a downward departure and/or variance
from the advisory guidelines range. (DE 84). Because of Mr. Bobal’s “extreme mental
1llness” as well as the fact that “in this case, there was no actual child who was in
danger [and] [t]here wasn’t a child that was in danger before,” the court agreed that

a variance or departure was “certainly warranted.” (DE 99:16-17). The court

sentenced Mr. Bobal to 120 months’ imprisonment as to Count 1 and a consecutive

2 The trial was bifurcated, so that the jury did not learn of Mr. Bobal’s status as a
registered sex offender until after it had returned a guilty verdict on Count 1.
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120 months’ imprisonment as to Count 2, for a total sentence of imprisonment of 240
months. (DE 87; DE 99:18). An amended judgment, correcting the date of sentencing,
was later entered. (DE 95).

The court also imposed a lifetime term of supervised release. (DE 87; DE 95;
DE 99:18). As special conditions of supervised release, the court ordered that Mr.
Bobal “shall not possess or use a computer that contains an internal, external or
wireless modem without the prior approval of the Court,” and “shall not possess or
use any computer; except that the defendant may, with the prior approval of the
Court, use a computer in connection with authorized employment.” (DE 87:4). Taken
together, these conditions mean that Mr. Bobal may never use any computer that
allows access to the Internet, unless such use is both for work purposes and with prior
court approval.3 No objection was lodged to either condition of supervised release.

The Opinion Below

Mr. Bobal appealed his conviction and sentence to the United States Court of
Appeals for the Eleventh Circuit. He argued, inter alia, that the special conditions
created a lifetime Internet ban, which was unconstitutional in light of Packingham v.
North Carolina, 137 S. Ct. 1730 (2017). He maintained that Packingham’s application
was not limited to offenders who had completed their sentences. In support of this
argument, Mr. Bobal noted the Court’s statement that “the troubling fact that the law

1mposes severe restrictions on persons who had already served their sentence and are

3 Even this limited exception is illusory, however. Mr. Bobal was seriously injured in
1997. He has been unemployed and receiving disability payments ever since. PSI 9
45, 53.

5



no longer subject to the supervision of the criminal justice system” was “not an issue
before the Court.” Packingham, 137 S. Ct. at 1737.
The Eleventh Circuit disagreed with Mr. Bobal’s assessment of Packingham’s
reach, finding that:
[t]he sentence in question clarified that the Supreme Court decided only
whether the North Carolina law violated the First Amendment, not
whether the law was unconstitutional for other reasons not raised in the
appeal. Nothing in Packingham undermines the settled principle that a
district court may “impose reasonable conditions that deprive the
offender of some freedoms enjoyed by law-abiding citizens” during
supervised release. United States v. Knights, 534 U.S. 112, 119, 122 S.Ct.
587, 151 L.Ed.2d 497 (2001).
Bobal, 981 F.3d at 977-78. The court concluded that “Packingham is distinguishable
because Bobal’s computer restriction does not extend beyond his term of supervised
release, it 1s tailored to his offense, and he can obtain the district court's approval to
use a computer for permissible reasons.” Bobal, 981 F.3d at 973. The Eleventh Circuit
thus affirmed Mr. Bobal’s sentence, and rejected the application of Packingham to

conditions of supervised release.

This petition follows.



REASONS FOR GRANTING THE PETITION

This Court Should Resolve The Circuit Conflict And Hold That
Individuals On Supervised Release Have A First Amendment

Right To Access The Internet.

I. Packingham recognized a First Amendment right to access

the Internet.

“A fundamental principle of the First Amendment is that all persons have
access to places where they can speak, listen, speak, and listen once more.”
Packingham v. North Carolina, 137 S. Ct. 1730, 1734 (2017). Today that place 1is
“cyberspace -- the ‘vast democratic forums of the Internet.” Id. (citation omitted).

In Packingham, the Court struck down a North Carolina law that made it a
crime for any registered sex offender “to access a commercial social networking Web
site where the sex offender knows that the site permits minor children to become
members” as violative of the First Amendment. Id. at 1734. The Court assumed the
restriction was content-neutral, and subjected it to intermediate scrutiny. Id. “In
order to survive intermediate scrutiny, a law must be ‘narrowly tailored to serve a
significant governmental interest.” Id. at 1736 (citation omitted). “In other words, the
law must not ‘burden substantially more speech than is necessary to further the
government's legitimate interests.” Id. (citation and internal quotation marks

omitted). North Carolina’s social networking ban failed this test.



By prohibiting sex offenders from using those websites, North Carolina

with one broad stroke bars access to what for many are the principal

sources for knowing current events, checking ads for employment,

speaking and listening in the modern public square, and otherwise
exploring the vast realms of human thought and knowledge. These
websites can provide perhaps the most powerful mechanisms available

to a private citizen to make his or her voice heard. They allow a person

with an Internet connection to ‘become a town crier with a voice that

resonates farther than it could from any soapbox.’

Id. “In sum, to foreclose access to social media altogether is to prevent the user from
engaging in the legitimate exercise of First Amendment rights.” Id. at 1737.

The Court noted that the North Carolina law was “unprecedented in the scope
of First Amendment speech it burdens,” and found it “instructive that no case or
holding of this Court has approved a statute as broad in its reach.” Id. at 1337-38.
Because the law restricted far more speech than was necessary to protect children, it
failed to survive intermediate scrutiny review. Id. at 1738.

II. The circuits are split over whether Packingham applies to

individuals on supervised release.

In the opinion below, the Eleventh Circuit joined the Eighth, Fifth, and D.C.
Circuits in holding that “that, even after Packingham, a district court does not commit
plain error by imposing a restriction on computer usage as a special condition of
supervised release.” Bobal, 981 F.3d at 977-78 (citing United States v. Perrin, 926 F.3d
1044, 1049-50 (8th Cir. 2019); United States v. Halverson, 897 F.3d 645, 658 (5th Cir.
2018); and United States v. Rock, 863 F.3d 827, 831 (D.C. Cir. 2017)). While decisions
in Halverson and Rock may fairly be read to turn on the standard of review, see

Halverson, 897 F.3d at 658; Rock, 863 F.3d at 831, the courts in both Perrin and Bobal
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ruled on substantive grounds. In doing so, the Eighth and Eleventh Circuits created
a direct split with published decisions of the Second and Third Circuits. See United
States v. Eaglin, 913 F.3d 88 (2d Cir. 2019); United States v. Holena, 906 F.3d 288 (3d
Cir. 2018).

Mr. Bobal argued that the computer restriction imposed in his case violated his
First Amendment rights under Packingham. Indeed, the restriction of liberty goes far
beyond the “unprecedented” restriction struck down by this Court in Packingham.
While the law at issue in Packingham was limited to social networking websites, the
restriction imposed here effects a complete ban on Internet access, absent prior court
approval. See Bobal, 981 F.3d at 975.

The Eleventh Circuit found, however, that “Packingham is distinguishable
because Bobal’'s computer restriction does not extend beyond his term of supervised
release, it 1s tailored to his offense, and he can obtain the district court’s approval to
use a computer for permissible reasons.” Bobal, 981 F.3d at 973. The court wrote:

Nothing in Packingham undermines the settled principle that a district

court may “impose reasonable conditions that deprive the offender of

some freedoms enjoyed by law-abiding citizens” during supervised

release. United States v. Knights, 534 U.S. 112, 119, 122 S.Ct. 587, 151

L.Ed.2d 497 (2001).

Bobal, 981 F.3d at 977-78.

The Eleventh Circuit expressly rejected the Third Circuit’s contrary ruling in
United States v. Holena, 906 F.3d 288 (3d Cir. 2018), which had been decided “under
an abuse-of-discretion standard.” Bobal, 981 F.3d at 978. According to the Eleventh

Circuit, “Holena read the opinions in Packingham too broadly.” Id.
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Both the majority opinion and the concurring opinion

in Packingham agreed that the North Carolina law infringed the First

Amendment rights of registered sex offenders, who would be committing

an entirely new felony if they accessed certain websites. But neither

opinion addressed whether the First Amendment is violated by a special

condition of supervised release for a sex offender who i1s serving a

sentence for an offense involving electronic communications sent to a

minor.

Bobal, 981 F.3d at 978. The Eleventh Circuit thus affirmed Mr. Bobal’s sentence, and
rejected the application of Packingham to conditions of supervised release.

The Eighth Circuit similarly found Packingham inapplicable to the case of a
defendant who had been sentenced to a 20-year term of supervised release, with the
special condition that he “not possess or use a computer or have access to any online
service without the prior approval of the U.S. Probation and Pretrial Services Office,”
in Perrin, 926 F.3d at 1048. “Packingham,” the court held, was “of no help to Perrin
for at least three reasons.” Id. 1045. First, the defendant in Perrin, unlike the
petitioner in Packingham, had used the internet to contact a minor. Id. at 1048.
“Second, the statute at issue in Packingham prohibited registered sex offenders from
accessing commercial social-networking sites, even after ‘hav[ing] completed their
sentences,” whereas the defendant in Perrin was still under a criminal justice
sanction. Id. at 1049. Third, the court found, implausibly, that the restriction in Mr.
Perrin’s case was less restrictive than the social media ban in Packingham, because

the defendant had the option of seeking permission from his probation officer to access

those websites. See id.4

4 As discussed infra, the Second Circuit correctly recognized that such a condition is,
in fact, far more onerous than the restriction struck down in Packingham.
10
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As in Bobal, the First Amendment challenge in Perrin was brought under plain
error review. The Eighth Circuit nonetheless resolved the substantive question and
held that “the special condition at issue does not involve a greater deprivation of
liberty than is reasonably necessary.” Perrin, 926 F.3d at 1050. “Accordingly, the
district court did not err, much less plainly err, in imposing the special condition.” Id.5

In contrast to these cases, as noted above, the Third Circuit has held that
Packingham’s constitutional holding does apply to individuals on supervised release.
Holena, 906 F.3d 288. The defendant in Holena “was convicted of using the internet
to try to entice a child into having sex. Id. at 290. In such a case, the Third Circuit
recognized that “a sentencing judge may restrict a convicted defendant’s use of
computers and the internet.” Holena, 906 F.3d at 290. “But to respect the defendant’s
constitutional liberties, the judge must tailor those restrictions to the danger posed
by the defendant.” Id.

The court noted that 18 U.S.C. § 3583 “places ‘real restrictions on the district
court’s freedom to impose conditions of supervised release.” Id. (alteration and
citation omitted). In language mirroring the intermediate scrutiny standard, §
3583(d)(2) requires that special conditions of supervised release not deprive a

defendant of “more liberty ‘than is reasonably necessary’ to deter crime, protect the

5 More recently, in United States v. Hamilton, 986 F.3d 413 (4th Cir. 2021), the Fourth
Circuit rejected a defendant’s challenge to a lifetime condition of supervised release,
which prohibited him from “access[ing] the Internet except for reasons approved in
advance by the probation officer.” Id. at 421. The court found that the condition was
permissible because the defendant had used the Internet as part of his offense. See
id. at 421-422. The court did not address Packingham.
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public, and rehabilitate the defendant.” Holena, 906 F.3d at 291 (citing 18 U.S.C. §
3583(d)(2)). This “tailoring requirement reflects constitutional concerns.” Id. at 294.
“Conditions that restrict fundamental rights must be ‘narrowly tailored and ... directly
related to deterring [the defendant] and protecting the public.” Id. (internal quotation
marks and citations omitted). “And a condition is ‘not ‘narrowly tailored’ if it restricts
First Amendment freedoms without any resulting benefit to public safety.” Id.
(citation omitted).

The Third Circuit agreed that restricting Mr. Holena’s access to the Internet
was “necessary to protect the public.” But the prohibition imposed in his case was
“not tailored to the danger he poses.” Id. Among other problems with Mr. Holena’s
supervised release conditions, the court found that the Internet ban “prevent[ed]
Holena from accessing anything on the internet — even websites that are unrelated to
his crime.” Id. at 293.

On this record, we see no justification for stopping Holena from accessing

websites where he will probably never encounter a child, like Google

Maps or Amazon. The same is true for websites where he cannot interact

with others or view explicit materials, like Dictionary.com or this Court’s

website.
Id. The court thus remanded the case for a more narrow tailoring of Mr. Holena’s
release conditions, and instructed the district court to “take care not to restrict
Holena’s First Amendment rights more than reasonably necessary or appropriate to
protect the public.” Id.

The Second Circuit similarly recognized Packingham’s application to

supervised release conditions in United States v. Eaglin, 913 F.3d 88 (2d Cir. 2019).
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There, the court reversed a supervised release condition banning a defendant’s access
to the Internet and adult pornography, because the record was insufficient to justify
the restriction. 913 F.3d at 95. Importantly, the Second Circuit rejected the
government’s position that “Eaglin has no constitutional right to access the Internet,”
finding it “outdated and in conflict with recent Supreme Court precedent.” Id. (“The
Supreme Court forcefully identified such a right in Packingham v. North Carolina, ...
and it suggested as much in Riley v. California, --- U.S. ---, 134 S. Ct. 2473, 2478, 189
L.Ed.2d 430 (2014).”).

Moreover, the Second Circuit, unlike the courts in Bobal and Perrin, recognized
that the special condition of supervised release imposed therein was “broader in its
terms, if not in its application, than that struck down in Packingham.” Id. at 96.
“Whereas the Packingham statute banned access only to certain social networking
sites where minors may be present, such as Facebook and Twitter, the condition

’”

1mposed on Eaglin prohibits his access to all websites.” Id. (emphasis in original).
“Because the District Court adopted the condition on the government’s
recommendation for a complete Internet ban and required specific permission from
the court for any desired instances of internet access,” the Second Circuit
“underst[oo]d the condition effectively to operate as a total Internet ban.” Eaglin, 913
F.3d at 95 n.7.

The Second Circuit recognized that “[t]he restriction in Packingham created a
permanent restriction in the form of a criminal statute applicable to all registered sex

offenders,” and noted that “[c]ertain severe restrictions may be unconstitutional when
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cast as a broadly-applicable criminal prohibition, but permissible when imposed on
an individual as a condition of supervised release.” Eaglin, 913 F.3d at 95-96. In the
court’s view, however, “Packingham nevertheless establishes that, in modern society,
citizens have a First Amendment right to access the Internet.” Id. at 96. The court
expressly held that “Eaglin has a First Amendment right to be able to email, blog, and
discuss the issues of the day on the Internet while he is on supervised release.” Id.

The court held that, “as emphasized by Packingham’s recognition of a First
Amendment right to access certain social networking websites, the imposition of a
total Internet ban as a condition of supervised release inflicts a severe deprivation of
liberty.” Eaglin, 913 F.3d at 97. The Second Circuit thus joined the Third in holding
that, “[iJn only highly unusual circumstances will a total Internet ban imposed as a
condition of supervised release be substantively reasonable and not amount to a
‘ereater deprivation of liberty than is reasonably necessary’ to implement the
statutory purposes of sentencing.” Id. (citations and internal quotation marks
omitted). See also Holena, 906 F.3d at 295 (“Under Packingham, blanket internet
restrictions will rarely be tailored enough to pass constitutional muster.”).

At least two state supreme courts have addressed the issue as well — and both
have held that Packingham applies to offenders serving a criminal justice sentence.
In Mutter v. Ross, the West Virginia Supreme Court vacated a parole condition that
prohibited the defendant from possessing or having contact with any computer that
had Internet access, and rejected the State’s attempt to distinguish Packingham
based on the defendant’s status as a parolee. 811 S.E. 866, 871, 873 (W.V. 2018). That
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court wrote: “Packingham is clear that a government restriction on internet access
must be narrowly tailored so as to not burden more speech than is necessary to further
the government’s legitimate interests. On this well-established rule, Packingham
made no exception for parolees.” Id. The court concluded that “generally, under
Packingham ..., a parole condition imposing a complete ban on a parolee’s use of the
internet impermissibly restricts lawful speech in violation of the First Amendment of
the United States Constitution.” Id.

The Illinois Supreme Court similarly held, in People v. Morger, 160 N.E.3d 53,
63 (Ill. 2019), that Packingham applied to conditions of probation. That court
criticized those courts “limiting the reach of Packingham” by finding “that the
principles of Packingham do not apply to those still serving their sentences—a group
the Packingham Court had no reason to address.” Id. at 68. “Applying the tenets of
Packingham,” the court held that a mandatory probation condition, which banned
access to all social media and applied to all sex offenders, was “overbroad and facially

unconstitutional.” 160 N.E.3d at 69.
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II1. The Court should hold that persons on supervised release

retain the First Amendment right to access the Internet, which

is “the principal source[] for knowing current events, checking

ads for employment, speaking and listening in the modern public

square, and otherwise exploring the vast realms of human

thought and knowledge,” in the modern world.

As the Court recognized in Packingham, the importance of the Internet to
individuals attempting to reintegrate into society cannot be overstated. “Even
convicted criminals—and in some instances especially convicted criminals—might
receive legitimate benefits from these means for access to the world of ideas, in
particular if they seek to reform and to pursue lawful and rewarding lives.”
Packingham, 137 S. Ct. at 1737.

In addressing Packingham’s application to supervised release, courts on both
sides of the divide have cited United States v. Knights, 534 U.S. 112 (2001), for the
proposition that district courts may “impose reasonable conditions that deprive the
offender of some freedoms enjoyed by law-abiding citizens” during supervised release.
See Bobal, 981 F.3dat 977. See also Rock, 863 F.3d at 831; Holena, 905 F.3d at 294.
But Knights — which turned on the “reasonableness” inquiry unique to the Fourth
Amendment — does not carry the weight these courts ascribe to it.

In Knights, the Court upheld a condition of probation allowing for warrantless
searches of the probationer’s home. In the particular search that reached the Court,
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the officers acted on reasonable suspicion. The Court concluded that the search “was
reasonable under our general Fourth Amendment approach of ‘examining the totality
of the circumstances, ... with the probation search condition being a salient
circumstance.” Knights, 534 U.S. at 118 (internal citation omitted). One aspect of that
“salient circumstance,” was that the probationer was informed of the search condition
and thus had a diminished expectation of privacy. See id. at 119-120. But Knights
does not hold that persons on probation — let alone supervised release — have a
diminished interest in their constitutional rights in general, or their First
Amendment rights in particular. Cf. United States v. Haymond, 139 S. Ct. 2369, 2383
(2019) (referring to individuals on supervised release as “persons out in the world who
retain the core attributes of liberty”).

There is no doubt that a court may impose narrowly tailored restrictions on an
offender’s First Amendment rights, in order to prevent the commission of future
crimes and safeguard the community. See Packingham, 137 S. Ct. at 1737 (“Though
the issue is not before the Court, it can be assumed that the First Amendment permits
a State to enact specific, narrowly tailored laws that prohibit a sex offender from
engaging in conduct that often presages a sexual crime, like contacting a minor or
using a website to gather information about a minor.”). But no circumstances justify
the lifetime ban on access to the Internet imposed in Mr. Bobal’s case.

The far-reaching restriction “precludes access to a large number of websites
that are most unlikely to facilitate the commission of a sex crime against a child,” and
cannot survive intermediate scrutiny. See Packingham, 137 S. Ct. at 1741 (Alito, J.,

17


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041886066&pubNum=0000708&originatingDoc=I21ba60f088cc11ea88b1e7c4c715acc6&refType=RP&fi=co_pp_sp_708_1741&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1741

concurring). It does not stop at restricting his access to social media and nationally
prominent websites such as Amazon.com, WebMd.com and Washingtonpost.com. See
Packingham, 137 S.Ct. at 1376. It will also prevent him from accessing the website
of his local municipality to learn essential information such as when the trash
collector is coming, whether public health measures are in effect, or where to obtain
needed benefits. Mr. Bobal will lack access to the most up-to-date weather alerts in
the event of an oncoming hurricane or other weather emergency. He will be unable to
look up a bus schedule, or learn about planned service outages. He will be unable to
access his own medical or financial information, or participate in remote medical care
through a smartphone or on-line portal. He will be precluded from participating in
online religious services. Mr. Bobal would not even be able to access the live broadcast
of a legal argument in his own case. The computer restriction thus burdens
substantially more speech than is necessary, and prevents Mr. Bobal from “engaging
in the legitimate exercise of First Amendment rights” Packingham, 137 S. Ct. at 1737.

IV. This is an excellent vehicle through which to resolve the

circuit split.

Though Mr. Bobal raised the issue for the first time on appeal, the Eleventh
Circuit resolved the constitutional issue presented herein. It expressly disagreed with
the Third Circuit’s holding that Packingham applied to supervised release conditions.
Bobal, 981 F.3d at 978 (“Holena read the opinions in Packingham too broadly.”). And
it concluded that Packingham is distinguishable, in part “because Bobal’s computer
restriction does not extend beyond his term of supervised release.” Bobal, 981 F.3d at
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973. The Court thus clearly held that Packingham’s constitutional rule does not apply
to persons on supervised release.

Moreover, there are no collateral issues which would prevent a clear
constitutional ruling in this case. While Mr. Bobal’s instant offense did not involve
the internet, his prior offense did. Therefore, he did not argue, and does not maintain,
that the supervised release condition was not “reasonably related the factors set forth
in section 3553(a)(1), (a)(2)(B), (a)(2)(C), and (a)(2)(D),” as required by 18 U.S.C. §
3583(d)(2). He maintains only that the lifetime prohibition of all access to the
Internet, other than for work purposes and with prior court approval, burdens
substantially more speech than is necessary to serve any legitimate interest, and
violates his First Amendment rights.

The Eleventh Circuit misinterpreted this Court’s precedents by failing to
recognize that the constitutional holding in Packingham applies even to individuals
who are on supervised release. Because there is a direct circuit split on this important

matter of constitutional law, Mr. Bobal respectfully asks the Court to grant review
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CONCLUSION
Based upon the foregoing petition, the Court should grant a writ of certiorari

to the United States Court of Appeals for the Eleventh Circuit.
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