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UNITED STATES COURT OF APPEALS
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(4:10-cr-00459)

UNITED STATES OF AMERICA, Plaintiff-Appellant
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WILMAR RENE DURAN GOMEZ, Defendant-
Appellee
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Appeal from the United States Distriet Court
for the Southern District of Texas
Kenneth M. Hoyt, District Judge

Before: Barksdale, Elrod, and Ho, Circuit Judges.
Elrod, Circuit Judge:

In July 2010, Wilmar Duran-Gomez was indicted on
capital charges stemming from a 2006 double homicide
in southern Texas. Over the subsequent years, Duran-
Gomez moved to continue his trial on numerous occa-
sions and never objected to his co-defendants’ or the
government’s requests for delay—until August 2019,
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when he claimed that his Sixth Amendment right to a
speedy trial had been violated. The district court
agreed, dismissed all charges with prejudice, and or-
dered Duran-Gomez released.

Our court granted the government’s emergency
motion to stay the district court’s order and expedited
this appeal. Under the Supreme Court’s balancing test
in Barker v. Wingo, 407 U.S. 514 (1972), we conclude
that Duran-Gomez’s speedy trial right was not violated
and therefore REVERSE and REMAND the case for a
prompt trial.

I.

In November 2006,! Wilmar Duran-Gomez illegally
smuggled aliens into the United States. Two Honduran
men attempted to escape the warehouse where Duran-
Gomez was holding them until he received their smug-
gling fees. As punishment, Duran-Gomez beat and tor-
tured the men over the course of a week. Duran-Gomez
also sodomized one of the men with several objects and
directed someone to set the man on fire.

On November 14, 2006, the two men—Abelardo Sa-
gastume and Hector (last name unknown)?>—succumbed
to their injuries and died. Duran-Gomez put their bodies
in the back of a pickup truck and drove to a field in
south Texas, where he unsuccessfully attempted to burn
the truck with the bodies inside. He then fled the scene.

1 We recount the factual history of the underlying crimes as
it is alleged in various records submitted on appeal, including the
indictments and the death-penalty recommendation materials sub-
mitted to the Attorney General of the United States.

2 We refer to him as Hector herein because his last name is
unknown.
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Sheriff’s deputies discovered the bodies the follow-
ing morning. A few days later, a confidential informant
told Immigration and Customs Enforcement (“ICE”)
that Duran-Gomez directed an international alien-
smuggling operation and that he had recently killed two
smuggled aliens. ICE soon learned that, after entering
the United States with a visa, Duran-Gomez committed
two crimes involving moral turpitude—rendering his
presence in the United States unlawful.® On November
21, 2006, Duran-Gomez was arrested for civil immigra-
tion violations.

A few days later, Duran-Gomez called his family
from the immigration detention center and asked them
to destroy evidence of his smuggling scheme. He was
subsequently charged with obstruction of justice, to
which he pleaded guilty in May 2007. In January 2011,
he was sentenced to 60 months of imprisonment for that
crime. Meanwhile, law enforcement officials continued
the homicide and smuggling investigations.

On July 1, 2010, the government indicted Duran-
Gomez and several co-defendants with conspiring to
smuggle aliens into the United States and harboring al-
lens resulting in the deaths of Abelardo and Hector. On
January 10, 2017, Duran-Gomez and a co-defendant,
Efrain Rodriguez-Mendoza, were charged in a supersed-
ing indietment with the additional eounts of kidnapping

3 Duran-Gomez’s two previous convictions involving crimes
of moral turpitude are a 1994 misdemeanor shoplifting conviction
and a 2002 felony conviction of aggravated assault with a deadly
weapon in which he beat, threatened with a knife, and later raped
the victim.
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and hostage-taking resulting in the deaths of the two
men.*

After a lengthy review process, the government in-
formed Duran-Gomez that it would seek his death. Ro-
driguez-Mendoza was a fugitive at the time of the 2010
indictment and was not arrested until April of 2013. Af-
ter capturing Rodriguez-Mendoza, the government ini-
tiated the death penalty review process, but it was pro-
tracted at least in part by Rodriguez-Mendoza’s at-
tempts to dissuade the government from seeking his
death based on an alleged intellectual disability. In Feb-
ruary 2017, the government filed its Notice of Intent to
seek Rodriguez-Mendoza’s death.

From when Duran-Gomez was indicted in July 2010
to when he moved to dismiss for speedy trial violations
in August 2019, he either moved or joined his co-
defendants in moving for continuances on seventeen dif-
ferent occasions:

(1)  On July 29, 2010, a co-defendant moved to con-
tinue the trial. Duran-Gomez was unopposed
to the motion.

(2) On November 15, 2010, a co-defendant moved
to continue the trial. Duran-Gomez was unop-
posed to the motion.

4 First, Duran-Gomez is accused of conspiring to smuggle
aliens into the United States in violation of 8 TU.S.C.
§ 1324(a)(1)(A)(v)(I). Second, he is accused of harboring aliens re-
sulting in the deaths of Abelardo and Hector in violation of 8 U.S.C.
§§ 1324(a)(1)(A)(ii), 1324(a)(1)(B)(), 1324(a)(1)(A)(v)(II), and 1324
(a)(1)(B)(iv). Third, he is accused of kidnapping resulting in the
deaths of Abelardo and Hector in violation of 18 U.S.C. § 1201(a)(1).
Finally, he is accused of taking Abelardo and Hector hostage, re-
sulting in their deaths, in violation of 18 U.S.C. § 1203.
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On March 22, 2011, Duran-Gomez moved to
extend the pre-trial motions deadline.

On March 29, 2011, a co-defendant moved to
continue the trial. Duran-Gomez was unop-
posed to the motion.

On August 3, 2011, the district court granted a
co-defendant’s motion to continue the trial.
Duran-Gomez was unopposed to the motion.

On November 7, 2011, Duran-Gomez moved to
extend the pre-trial motions deadline.

On November 22, 2011, a co-defendant moved
to continue the trial. Duran-Gomez was unop-
posed to the motion.

On January 17, 2012, the district court granted
a co-defendant’s motion to continue the trial.
Duran-Gomez was unopposed to the motion.

On February 21, 2012, a co-defendant moved
to continue the trial. Duran-Gomez was unop-
posed to the motion.

On October 10, 2012, Duran-Gomez moved to
continue the trial.

On March 18, 2013, Duran-Gomez moved to
continue the trial.

On October 31, 2013, Duran-Gomez moved to
continue the trial.

On February 20, 2015, Duran-Gomez moved to
continue the trial.

On January 19, 2016, Duran-Gomez moved to
continue the trial.

On September 7, 2016, Duran-Gomez moved to
continue the trial.
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(16) On May 30, 2017, Duran-Gomez moved to con-
tinue a pre-trial motion deadline.

(17) On February 4, 2019, Duran-Gomez moved to
continue pre-trial motion deadlines.

In September 2018, Rodriguez-Mendoza filed a mo-
tion to sever his trial from Duran-Gomez’s trial, which
the government opposed. Two months later, two Feder-
al Public Defenders from the District of Maryland
joined Duran-Gomez’s defense team® and subsequently
moved on February 8, 2019 to sever his trial from Ro-
driguez-Mendoza’s trial. On March 18, 2019, the district
court granted Rodriguez-Mendoza’s motion to sever,
thereby mooting Duran-Gomez’s motion.

The government and Duran-Gomez’s defense team
met in early May 2019 to discuss trial preparation and
deadlines. Duran-Gomez’s counsel suggested continuing
the trial to January 2022, but the government expressed
a desire to have the trial in 2021. The distriet court later
adopted the parties’ joint proposed schedule, setting tri-
al for March 8, 2021.

But it was not to be. Just a few months later, on
August 26, 2019, Duran-Gomez moved to dismiss all
charges against him for purported violations of his Sixth
Amendment right to a speedy trial—the first time he
had ever raised the issue. After the district court re-
ceived written memoranda and held a hearing on the
motion, it dismissed all charges with prejudice on March

5> Before the Public Defenders joined his defense team, Du-
ran-Gomez was represented by Wendell Odom, Jr. and Neal Davis,
III. They still represent Duran-Gomez, along with the Public De-
fenders, except that Mr. Odom did not join in Duran-Gomez’s brief
on appeal.
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12, 2020 and ordered Duran-Gomez released. Finding
that Duran-Gomez’s speedy trial right attached in 2006,
the district court held that Duran-Gomez had been se-
verely prejudiced by the delay, warranting dismissal of
all charges against him. The government timely ap-
pealed and filed an emergency motion in this court, re-
questing a stay of the distriet court’s dismissal and re-
lease orders. Our court granted the government’s mo-
tion and expedited this appeal, and we heard oral argu-
ment on September 15, 2020.

II.

We review de novo a district court’s application of
the Barker factors. United States v. Molina-Solorio, 577
F.3d 300, 304 (6th Cir. 2009). A district court’s factual
determinations regarding the speedy trial right are re-
viewed for clear error. United States v. Frye, 372 F.3d
729, 735 (5th Cir. 2004). Clear error exists only when we
have “a definite and firm conviction that a mistake has
been committed.” United States v. Scroggins, 599 F.3d
433, 440 (5th Cir. 2010).

I1I.

The Sixth Amendment to the U.S. Constitution pro-
vides that “the accused shall enjoy the right to a speedy
... trial.” U.S. Const. amend. VI. While “the ordinary
procedures for criminal prosecution are designed to
move at a deliberate pace,” the “right of a speedy trial is
necessarily relative. It is consistent with delays and de-
pends upon circumstances.” United States v. Ewell, 383
U.S. 116, 120 (1966) (quoting Beavers v. Haubert, 198
U.S. 77, 87 (1905)). To determine whether the speedy
trial right has been violated, we balance Barker’s four
factors: (1) length of delay, (2) reason for delay, (3) the
defendant’s diligence in asserting the right, and (4)
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prejudice to the defendant. Barker, 407 U.S. at 530; see
also Molina-Solorio, 577 F.3d at 304.

A.

Barker's first factor, length of delay, functions as a
triggering mechanism. Barker, 407 U.S. at 530. In our
circuit, we examine the remaining three factors if the
trial has been delayed for at least one year. Goodrum v.
Quarterman, 547 F.3d 249, 257-58 (5th Cir. 2008). Here,
the parties agree that full Barker analysis is triggered,
but they disagree as to the precise amount of delay.?

Because Duran-Gomez’s speedy trial right attached
no later than 2010, the delay (from indictment to dismis-
sal) is, at the very least, greater than nine years.® This

6 In Barker, the Supreme Court alternatively deseribed the
“triggering mechanism” as when the delay has become “presump-
tively prejudicial.” 407 U.S. at 530. The “prejudice” that triggers
analysis of the remaining three Barker factors is distinct from
prejudice suffered by the defendant, which is the fourth Barker
factor. Id. at 532. See also Goodrum, 547 F.3d at 257-58, 260.

" The district court held that the speedy trial right attached
at Duran-Gomez’s December 2006 arrest for administrative immi-
gration violations. The government contends that the right did not
attach until July 1, 2010, at the earliest, when Duran-Gomez was
indicted for conspiring to smuggle aliens and for harboring aliens
resulting in death. See Cowart v. Hargett, 16 F.3d 642, 645-46 (5th
Cir. 1994) (holding that a defendant’s speedy trial right attaches
only when he is “formally charged with a crime or actually re-
strained in connection with that crime.”) (quoting Dickerson v.
Guste, 932 F.2d 1142, 1144 (5th Cir. 1991)). We need not decide this
issue because the length of delay in either instance far exceeds the
one-year threshold required to trigger an analysis of the remaining
Barker factors.

8 The government invites us to extend Cowart by holding
that the speedy trial right is charge-specific, such that the speedy
trial “clock” begins anew with respect to additional counts charged
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factor weighs heavily against the government. Molina-
Solorio, 577 F.3d at 305 (holding that a delay of “nearly
ten years” heavily favored the defendant).

B.

We now turn to the second factor, the reason for de-
lay, and ask “whether the government or the criminal
defendant is more to blame.” Vermont v. Brillon, 556
U.S. 81, 90 (2009) (quoting Doggett v. United States, 505
U.S. 647, 651 (1992)). Not all reasons for delay are as-
signed equal weight:

At one extreme, a deliberate delay to disad-
vantage the defense is weighted heavily against
the [government]. At the other end of the spec-
trum, delays explained by valid reasons or at-
tributable to the conduct of the defendant weigh
in favor of the [government]. Between these ex-
tremes fall unexplained or negligent delays,
which weigh against the [government], but not
heavily.

Goodrum, 547 F.3d at 258 (quoting Cowart, 16 F.3d at
647) (internal citations omitted).

A defendant can likewise contribute to delay by, for
example, asking for continuances. Importantly, if he lat-
er claims a speedy trial violation, he “will not be heard
to complain of a lapse of time attributable to continuanc-
es he sought and received from the trial court.” Nelson

in superseding indictments. We need not address this issue, for our
conclusion is the same regardless of whether Duran-Gomez’s
speedy trial right attached in 2010 (the original indictment) with
respect to all counts or whether the right attached as to some
counts in 2010 and as to others in 2017 (the second superseding in-
dictment).
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v. Hargett, 989 F.2d 847, 852 (5th Cir. 1993); see also
Robinson v. Whitley, 2 F.3d 562, 569 (5th Cir. 1993)
(weighing against a defendant his own motions for con-
tinuance). Sometimes, delay works to the defendant’s
advantage, as when witnesses “become unavailable or
their memories . . . fade.” Barker, 407 U.S. at 521. Be-
cause “it is the prosecution which carries the burden of
proof[,]” a delay may mean that “its case will be weak-
ened, sometimes seriously so.” Id. Indeed, “[d]elay is
not an uncommon defense tactic.” Id.; see also Brillon,
556 U.S. at 90 (recognizing “the reality that defendants
may have incentives to employ delay as a ‘defense tac-
tic™) (quoting Barker, 407 U.S. at 521).

Since his original indictment in 2010, Duran-Gomez
moved to continue his trial or various deadlines on ten
different occasions. His counsel certified that he was un-
opposed to seven of his co-defendants’ motions for con-
tinuance, bringing the total continuances to which he
either sought or explicitly consented to seventeen. On
appeal, Duran-Gomez nevertheless argues that his mo-
tions for continuance should weigh against the govern-
ment because, he says, the government’s negligence
forced him to seek continuances. For example, Duran-
Gomez argues that the continuances he sought during
Rodriguez-Mendoza’s death-penalty review process
should not be weighed against him because in those mo-
tions he said that Rodriguez-Mendoza was “material to
Duran’s defense—whether [Rodriguez-Mendoza] is a
trial co-defendant or one who will testify against Du-
ran.”

But Rodriguez-Mendoza’s importance was not the
only reason Duran-Gomez asked to continue the trial. In
all ten of his motions for continuance, including the ones
made during Rodriguez-Mendoza’s death-penalty re-
view process, Duran-Gomez stressed his own counsel’s
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independent need for delay. For example, he noted in
one of the motions he made during Rodriguez-
Mendoza’s review process: “[Clounsel would request . . .
more time to continue the discovery and investigation
into the matters in this case as well as develop the nec-
essary mitigation issues for punishment in this death
penalty case.” In several other motions he filed while
awaiting the Rodriguez-Mendoza decision, Duran-
Gomez noted that “[d]efense counsel is still in the pro-
cess of contacting witnesses, engaging experts, conduct-
ing a separate investigation, developing mitigation and
wrestling with budget constraints and requests.” By
Duran-Gomez’s own admission, therefore, he sought
these continuances to satisfy his own investigative and
preparatory needs.

Duran-Gomez urges us to weigh against the gov-
ernment the entire four years it took to complete Rodri-
guez-Mendoza’s death-penalty review process. We note
again that Rodriguez-Mendoza’s process was protracted
at least in part by his assertion of an intellectual disabil-
ity and the extensive testing required to examine such a
claim. One of the reasons the speedy trial right “de-
pends upon [the] circumstances” of the individual case is
that “many procedural safeguards are provided an ac-
cused.” Ewell, 383 U.S. at 120 (quoting Beavers, 198
U.S. at 87).

Deciding whether it should seek the death penalty
for a defendant is one of the government’s gravest re-
sponsibilities. When a defendant alleges that he has a
condition which would make his death at the govern-
ment’s hand unconstitutional, this task becomes even
weightier. The path to decision should be proportionate-
ly ruminative. “Death . . . differs more from life impris-
onment than a 100-year prison term differs from one of
only a year or two. Because of that qualitative differ-
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ence, there is a corresponding difference in the need for
reliability in the determination that death is the appro-
priate punishment in a specific case.” Woodson v. North
Carolina, 428 U.S. 280, 305 (1976).

Courts have recognized that a “requirement of un-
reasonable speed would have a deleterious effect both
upon the rights of the accused and upon the ability of
society to protect itself.” Ewell, 383 U.S. at 120. “[B]oth
defendants and the public have an interest in a system
that is fair and reliable, which must often come at the
expense of haste.” United States v. Ghailani, 733 F.3d
29, 41-42 (2d Cir. 2013). These principles of justice apply
to Duran-Gomez’s death-penalty review process just as
they do to Rodriguez-Mendoza’s.

Duran-Gomez also says that he was forced to wait
until the end of Rodriguez-Mendoza’s process because
the government chose to “tether” their trials by charg-
ing them as co-defendants. Nothing prevented Duran-
Gomez from asserting his right to a speedy trial, and
nothing kept him from attempting to effectuate that
right by moving to sever from Rodriguez-Mendoza,
something he did not do until February 2019. The dis-
trict court signaled at several status conferences that it
would entertain severance motions because of how long
the case had lasted, and Duran-Gomez never took the
opportunity. Duran-Gomez made a calculated decision to
wait until the government decided whether it would seek
Rodriguez-Mendoza’s death, apparently because he
thought the decision would play a “material” role in his
trial strategy. Plus, the delay allowed Duran-Gomez to
pursue a plea deal, something his lawyers called “the
best chance of saving [his] life.”

Another of Duran-Gomez’s arguments is based on
what he says was the government’s negligent discovery
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methods in this case. Federal Rule of Criminal Proce-
dure 16 requires the government to “make available for
inspection, copying, or photographing” certain discovery
materials, such as test results and the defendant’s writ-
ten or recorded statements. See Fed. R. Crim. P.
16(a)(1)(A)—(B), (D)—(F). Other prosecutorial materials
are not subject to discovery at all. See id. 16(a)(2).

From the inception of this case until early 2017, the
government operated under Rule 16 with what is called
an “open file” policy and announced at two status con-
ferences—one in October 2012 and another in February
2014—that this was an “open file” case. Under this poli-
cy, various documents and discovery materials were
available for “inspection, copying, or photographing”
(per Rule 16) at the U.S. Attorney’s Office. Oral argu-
ment at 23:08-24:17. Once in April 2011 and once in Jan-
uary 2012, a paralegal at the U.S. Attorney’s Office e-
mailed Duran-Gomez’s counsel to let them know that
some CDs with discovery material on them were “avail-
able for pick-up at the U.S. Attorney’s Office.”

In addition to having discovery available under the
open file policy, the government proactively turned over
discovery to Duran-Gomez’s counsel on two occasions. It
turned over about 8,000 pages of discovery in November
2010. Then, in 2017, after a new prosecutor joined the
case team, she rescanned and added Bates stamps to all
discovery materials for release to Duran-Gomez’s coun-
sel. These discovery materials totaled approximately
65,000 pages.

The new prosecutor then loaded the documents on-
to a flash drive and a CD and gave them to Duran-
Gomez’s counsel on January 31, 2017. Included in these
materials were several documents that the government
was not required to disclose under Rule 16, but never-
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theless could prove helpful to Duran-Gomez. Of the
65,000 pages, the parties were unable to definitively say
which pages had already been turned over to defense
counsel in the November 2010 disclosure, which pages
had been included on the discovery CDs that were
turned over in 2011 and 2012, which pages had already
been seen by defense counsel under the open file policy,
or which pages were made available for the first time in
2017. Oral Argument at 24:20-24:40. Thus, the govern-
ment said at a later status conference that the prosecu-
tor did these things out of “an abundance of caution,
[copying] everything that was in the office . . . that was
already in the case file and available for inspection to
defense [counsel].”

On appeal, Duran-Gomez argues that the 2017 dis-
covery disclosure contributed to the deprivation of his
speedy trial right and that the delay should weigh
against the government. He implies that the govern-
ment should have explained exactly how an open file pol-
icy worked. He also says that his counsel was under the
impression that the government would let them know
every time new discovery became available.

This argument is unpersuasive for several reasons.
First, the government’s open file policy in this case
complied with the plain words of Federal Rule of Crimi-
nal Procedure 16(a)(1)(B): “Upon a defendant’s request,
the government must disclose to the defendant, and
make available for inspection, copying, or photo-
graphing” certain discovery materials. In fact, the open
file policy in this case apparently went above and be-
yond the requirements of Rule 16 because, before the
2017 disclosure, Duran-Gomez had not “requested”
many of the discovery materials that could be made
available to him under Rule 16(a)(1). And yet the gov-
ernment made them available anyway.
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Second, the government’s e-mailing defense counsel
twice to let them know that CDs were available for
pickup does not invalidate its otherwise legitimate open
file policy—nor does it prove that the parties had an un-
derstanding that the government would do that every
time new materials became available.

Third, as to Duran-Gomez’s argument that the gov-
ernment should have explained how the open file policy
worked, we cannot say that any delay arising from the
2017 disclosure should weigh heavily against the gov-
ernment—especially in light of the fact that Duran-
Gomez mentioned needing time to process discovery in
only one of his two motions for continuance he made af-
ter the government handed over the 65,000 pages. The
motion that mentioned discovery did not relate to pro-
duction delay but instead related to his new counsels’
need to “familiarize themselves with the large volume of
materials in this case”—despite two other lawyers al-
ready being on Duran-Gomez’s defense team.

In this case, Duran-Gomez contributed substantial-
ly to the delay. He requested a slew of continuances. He
represented that he needed those continuances to inves-
tigate the issues, prepare his defense and mitigation,
attempt to make a plea deal with the government, and
“wait and see” if his co-defendants could serve a helpful
purpose in his own defense. In light of the specific facts
and circumstances of this case, we hold that the second
Barker factor weighs heavily against Duran-Gomez.

C.

Next, we consider the third factor, which is the de-
fendant’s diligence in asserting his right to a speedy tri-
al. Barker, 407 U.S. at 531. The Supreme Court noted in
Barker that “[t]he more serious the deprivation, the
more likely a defendant is to complain.” Id. Hence,
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whether a defendant has asserted (or failed to assert)
his right “is entitled to strong evidentiary weight” in our
analysis. Id. “We emphasize that failure to assert the
right will make it difficult for a defendant to prove that
he was denied a speedy trial.” Id. at 532.

An assertion of the right to a speedy trial is a “de-
mand for a speedy trial.” United States v. Frye, 489
F.3d 201, 211 (5th Cir. 2007). We have held that this will
“generally be an objection to a continuance or a motion
asking to go to trial.” Id. “At the very least,” a defend-
ant “should manifest ‘his desire to be tried promptly.”
Id. at 211-12 (quoting United States v. Litton Sys., Inc.,
722 F.2d 264, 271 (5th Cir. 1984)). If a defendant waits
too long to assert his right, his “silence will be weighed
against him.” United States v. Parker, 505 F.3d 323,
329-30 (5th Cir. 2007).

In this case, Duran-Gomez concedes that he never
objected to a continuance or specifically asked to go to
trial, which were the two examples of assertion given in
Frye, 489 F.3d at 211. Instead, he calls our attention to
two occurrences that, he says, manifested his desire for
a speedy trial. See id. at 212.

Duran-Gomez notes that he made a motion in April
2012 asking the distriet court to set a deadline for the
government to file its Notice of Intent to seek the death
penalty against him. He also calls our attention to an ex-
change that his counsel had with the distriet court dur-
ing an October 2012 status conference. At this status
conference, after Duran-Gomez’s counsel indicated that
he would be filing some kind of pre-trial motions, the
district court asked: “Are we talking about motions deal-
ing with, for example . . . the question of whether or not
the defendant can get a fair trial based upon the length
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of time?” Duran-Gomez’s counsel responded, “Yes,
Judge.”

Neither of these occurrences can fairly be described
as an assertion of the speedy trial right. If anything,
they qualify only as informal awareness of the right to a
speedy trial, which does not meet the burden. See Frye,
372 F.3d at 739 (“The discussion and awareness of the
right is not the relevant factor; the relevant factor is
when and how a trial request is made to the court.”). A
two-word affirmative answer to the district court’s ques-
tion about “motions dealing with . . . a fair trial based
upon the length of time” is not within the same ballpark
as “an objection to a continuance or a motion asking to
go to trial.” Frye, 489 F.3d at 211. Moreover, Duran-
Gomez did not file any such motion or move for dismis-
sal on speedy trial grounds until seven years after this
status conference. His silence weighs against him. See
Parker, 505 F.3d at 329-30. For similar reason, his re-
quest for a death-penalty deadline fails to qualify as an
assertion of the right. Whether the government would
seek his death is only one aspect; he did not ask the dis-
trict court to set a deadline for his trial.

Duran-Gomez moved to continue the trial ten times
and he explicitly consented to other parties’ motions for
continuance on seven occasions. After all, it was Duran-
Gomez who, in May 2019, suggested continuing the trial
from January 2020 to January 2022. Just a few months
after that suggestion, he said his right to a speedy trial
had been violated and moved to dismiss all charges
against him. As the Frye court wisely remarked: “It can
hardly be said that” a defendant’s many motions for con-
tinuance represent someone “aggressively asserting his
desire to be tried promptly.” Frye, 489 F.3d at 212. This
factor weighs heavily against Duran-Gomez.
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D.

Barker’'s fourth and final factor is prejudice suf-
fered by the defendant as a result of the delay. The bur-
den is ordinarily on the defendant to demonstrate actual
prejudice, but there is a scenario in which prejudice can
be presumed. We will analyze Duran-Gomez’s pre-
sumed-prejudice argument, then look to actual preju-
dice.

Duran-Gomez argues that prejudice should be pre-
sumed. We have previously held that delay longer than
five years gave rise to the presumption of prejudice,
when at least five years of the case’s total delay is due to
the government’s negligence or bad faith and the de-
fendant asserted his speedy trial right. See, e.g., United
States v. Cardona, 302 F.3d 494, 498 (5th Cir. 2002)
(“Cardona’s assertion of the speedy trial right and the
unreasonable five-year delay weigh heavily in Cardona’s
favor”).? Accordingly, prejudice can be presumed when
a court finds that the first three Barker factors weigh
heavily against the government. United States v. Serna-
Villarreal, 352 F.3d 225, 231 (5th Cir. 2003). See also
Molina-Solorio, 577 F.3d at 305-07 (analyzing each of
the first three Barker factors even though the length of
delay was “nearly ten years” because prejudice can be
presumed “where the first three factors together weigh
heavily in the defendant’s favor”); Cardona, 302 F.3d at

? See also United States v. Bergfeld, 280 F.3d 486, 491 (5th
Cir. 2002) (“[TThe five-year delay in the present case caused by the
government’s negligence entitles Bergfeld to a presumption of
prejudice.”); United States v. Serna-Villarreal, 352 F.3d 225, 233
n.5 (6th Cir. 2003) (“The portion of the post-indictment delay at-
tributable to government negligence in Doggett, Bergfeld, and
Cardona, was six years, five years, and five years, respectively.”).
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498 (“Under Doggett and Bergfeld, the first three fac-
tors ‘should be used to determine whether the defendant
bears the burden to put forth specific evidence of preju-

dice (or whether it is presumed).” (quoting United
States v. Bergfeld, 280 F.3d 486, 490 (5th Cir. 2002)).

Even when prejudice is presumed, however, our in-
quiry is not over. The Supreme Court held in Doggett v.
United States that “presumptive prejudice cannot alone
carry a Sixth Amendment claim without regard to the
other Barker criteria.” 505 U.S. 647, 656 (1992) (empha-
sis added). The government can also rebut the presump-
tion by proving that the prejudice is “extenuated by the
defendant’s acquiescence.” Cardona, 302 F.3d at 499;
see also Doggett, 505 U.S. at 658.

The first three Barker factors do not weigh heavily
against the government, so prejudice against Duran-
Gomez is not presumed under the Serna-Villarreal
framework. Serna-Villarreal, 352 F.3d at 231. While the
length of delay weighs heavily against the government,
the second and third factors weigh heavily against Du-
ran-Gomez.

Even if we were to accept Duran-Gomez’s argument
that prejudice should be presumed, with the “other
Barker criteria” in mind, we conclude that the govern-
ment has “persuasively rebutted” any purported pre-
sumed prejudice in this case. Doggett, 505 U.S. at 656,
658. With his many motions for continuance, Duran-
Gomez acquiesced in and indeed actively sought the de-
lay about which he now complains. In addition, “the
amount of time that lapsed before” Duran-Gomez “made
a formal request based on his speedy trial right cuts
against presuming prejudice.” Frye, 372 F.3d at 739.
Any presumed prejudice was heavily extenuated and we
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therefore reject Duran-Gomez’s presumed-prejudice ar-
gument.

In the alternative, Duran-Gomez says he suffered
actual prejudice, which he bears the burden of showing.
See Serna-Villarreal, 352 F.3d at 230. “Actual prejudice
is assessed in light of the three following interests of the
defendant: (1) to prevent oppressive pre-trial incarcera-
tion; (2) to minimize anxiety and concern of the accused;
and (3) to limit the possibility that the defense will be
impaired.” United States v. Harris, 566 F.3d 422, 433
(5th Cir. 2009) (internal quotations omitted).

Of these interests, “[t]he Supreme Court has stated
that limiting the defendant’s ability to prepare his case
is the most serious.” Frye, 489 F.3d at 212 (citing Bark-
er, 407 U.S. at 532). Before trial, a claim of an impaired
defense “tends to be speculative.” United States v.
MacDonald, 435 U.S. 850, we disfavor a defendant’s con-
clusory and unsupported assertions of actual prejudice.
858 (1978). After all, it is only after trial that a reviewing
court is able to evaluate any impairment the defendant
may have actually suffered. Based on these principles,
Frye, 489 F.3d at 213.

Duran-Gomez argues that he has suffered oppres-
sive pre-trial incarceration and anxiety and concern. He
also says that his defense has been impaired because the
government has not yet provided contact information for
several potential, deported witnesses. As we have al-
ready acknowledged, Duran-Gomez substantially con-
tributed to the pre-trial delay with his many motions for
continuance. His failure to object to a single motion for
continuance also undercuts any assertion of anxiety or
concern, as does his failure to provide any evidence in
support of his argument. See id. Duran-Gomez’s de-
fense-impairment argument is weak, as a defendant’s
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current inability to contact someone is the type of
“speculative” argument we are wary of in pre-trial,
Sixth Amendment cases. See MacDonald, 435 U.S. at
858; see also United States v. Crouch, 84 F.3d 1497,
1515-16 (6th Cir. 1996). Furthermore, Duran-Gomez
admitted in his brief that his counsel from his obstruc-
tion of justice case deposed some of the witnesses he
says he now cannot contact. Duran-Gomez has failed to
prove that he suffered actual prejudice.

IV.

Balancing the Barker factors, we hold that Duran-
Gomez’s right to a speedy trial has not been violated. As
for the length of delay, the government alleges that he
ran an international, multi-year human-smuggling oper-
ation. During that illegal activity, he allegedly killed two
men and committed several eapital crimes. Duran-
Gomez was originally charged alongside five -co-
defendants, two of whom were potential capital defend-
ants like Duran-Gomez. While we weigh Barker’s first
factor against the government, we recall the Supreme
Court’s note that “the delay that can be tolerated for an
ordinary street crime is considerably less than for a se-
rious, complex conspiracy charge.” Barker, 407 U.S. at
531.

Duran-Gomez contributed substantially to Barker's
second factor, the reason for delay. While the govern-
ment’s death-penalty review process with respect to Ro-
driguez-Mendoza took a substantial period of time, we
cannot say that this should weigh against the govern-
ment in the specific circumstances of this case. Fur-
thermore, the government’s open file policy complied
with Federal Rule of Criminal Procedure 16. Duran-
Gomez sought myriad continuances and never objected
to another party’s motion for continuance. In his mo-
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tions for delay, he said that he needed more time to in-
vestigate the issues, interview witnesses, and negotiate
a possible plea deal with the government. This factor
weighs heavily against Duran-Gomez.

Barker’s third factor also weighs heavily against
Duran-Gomez because the Supreme Court has “empha-
size[d]” that it will be “difficult” for a defendant to prove
a speedy-trial violation when he fails to diligently assert
his right. Barker, 407 U.S. at 532. Duran-Gomez did not
assert his speedy trial right for over nine years, until he
moved to dismiss the indictment on speedy trial grounds
in August 2019. The two instances in which Duran-
Gomez’s counsel indirectly mentioned the length of de-
lay before August 2019 do not qualify as assertions un-
der our precedent. Frye, 489 F.3d at 211.

Finally, as for Barker’s fourth factor, prejudice may
not be presumed because “the first three factors togeth-
er [do not] weigh heavily” in Duran-Gomez’s favor. Mo-
lina-Solorio, 577 F.3d at 307. Even if prejudice were to
be presumed, it was substantially extenuated by Duran-
Gomez’s actions. Cardona, 302 F.3d at 497. He also
failed to carry his burden of proving that he suffered ac-
tual prejudice under Harris, 566 F.3d at 433.

Simply put, “the record strongly suggests” that Du-
ran-Gomez—while hoping “to take advantage of the de-
lay in which he had acquiesced, and thereby obtain a
dismissal of the charges”—*“definitely did not want to be
tried.” Barker, 407 U.S. at 535.

V.

The district court held that Duran-Gomez’s Fifth
Amendment due-process rights had been violated in the
pre-indictment period. On appeal, however, Duran-
Gomez conceded in his brief and at oral argument that
we need not address any issues related to the Due Pro-
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cess Clause, because he did not seek dismissal on Fifth
Amendment grounds. Oral Argument at 27:34-28:04. In
any event, Duran-Gomez did not suffer a Fifth Amend-
ment due-process violation because he failed to prove
that the government acted in bad faith and caused him
actual, substantial prejudice during the pre-indictment
period, and we REVERSE the district court’s alterna-
tive holding. See Crouch, 84 F.3d at 1514; United States
v. Gulley, 526 F.3d 809, 820 (5th Cir. 2008).

% % %

The judgment of the distriet court is REVERSED
and the case is REMANDED for a prompt trial.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

No. 4:10-cr-00459

UNITED STATES OF AMERICA
Vs.
WILMAR RENE DURAN GOMEZ

Memorandum and Order
Kenneth M. Hoyt, District Judge
Entered: March 12, 2020

I. INTRODUCTION

Before the Court is Wilmar Rene Duran-Gomez’s
[“Duran-Gomez”], motion to dismiss the Second Super-
seding Indictment filed against him by the United
States of America [“the Government”]!. Also pending is
the Government’s response opposing the motion [Dkt.

1 Alternatively, he seeks to have the Department of Jus-
tice’s [“D0OJ”] notice of intent [“NOI”] authorizing the death penal-
ty stricken as a sanction [Dkt. No. 454].
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No. 458] and Duran-Gomez’s reply [Dkt. No. 460]. After
receiving oral arguments, examining the motion, re-
sponse, reply, respective attachments and relevant court
files, the Court determines that Duran-Gomez’s motion
is meritorious and should be granted. His request for
alternative relief is rendered moot.

II1. FACTUAL BACKGROUND
A. Duran-Gomez’s Arrest and Plea

Duran-Gomez first came to the attention of the
Immigration and Customs Enforcement Agency
[“ICE”] after the bodies of two aliens, Abedlardo Sa-
gastume and Hector LNU, were discovered in a field in
Fort Bend County, Texas on November 15, 2006. ICE
commenced an investigation along with local law en-
forcement agencies, the extent of which is not fully dis-
closed or necessary to the resolution of this case. ICE’s
investigation, nonetheless, was based on immigration
violations and soon focused on Duran-Gomez.

On November 21, 2006, six days after the aliens’
bodies were discovered, the FBI arrested Duran-Gomez
at his home. He was mirandized? based on alleged immi-
gration violations and cooperated, at some level. He
gave both, oral and written statements that implicated
him in the erime for which he had been arrested. Con-
currently, the I'BI executed a search warrant at a ware-
house on Asheroft Street in Houston, Texas, where al-
iens were allegedly held, and where it was believed the
murders of the two aliens occurred.

2 The Court assumes that Duran-Gomez was mirandized
even though only the plea documents evince that fact. Strikingly,
the record shows that he was not taken before a magistrate judge.
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On or about November 29, ICE agents began listen-
ing to recorded calls made by and between Duran-
Gomez, his mother, his former girlfriend and his sister.
During the course of the telephone calls, he allegedly
requested that his mother, girlfriend and sister they
remove certain personal property from his home includ-
ing cash and a computer monitor and CPU, and place
the items in a storage unit. Based on information gath-
ered from the telephone calls, Duran-Gomez, along with
his mother, girlfriend and sister were charged with ob-
struetion.

Approximately a month later, Duran-Gomez, his
mother, sister and girlfriend were formally indicted for
obstructing an ICE investigation. See [Cr Case No. 04-
06-459, Dkt. No. 1]. In the meantime, the Government
continued its immigration investigation against Duran-
Gomez while he remained in custody. Subsequently, he
entered a plea of guilty, pursuant to a plea agreement on
May 25, 2007, to obstruction, where he agreed to coop-
erate with the Government in its ongoing investigation.
When he entered his plea of guilty, he confessed to con-
duct that further implicated him in the deaths of the two
aliens. The language contained in his plea agreement,
states in relevant part the following:

The defendant is pleading guilty because he
is guilty of the charges contained in Count One of
the Indictment. If this case were to proceed to
trial, the United States could prove each element
of the offense beyond a reasonable doubt. The
following facts, among others, would be offered
to establish the defendant's guilt:

At about 6:10 a.m. on November 15, 2006,
two Hispanic male corpses were found in a stolen
pickup truck that had been abandoned in rural
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Ft. Bend County. When the corpses were re-
ceived by the medical examiner about two hours
after they were discovered, he estimated that the
men had been killed 12 - 24 hours earlier. The
men had been beaten to death.

The bodies and truck were traced back to a
warehouse located at 7315 Asheroft, Suite 116, in
Southwest Houston. The warehouse was leased
by Wilmar Rene Duran-Gomez.

Acting upon a state-issued search warrant,
an FBI forensic team entered the Ashcroft
warehouse on November 21, 2006 and conducted
a detailed crime scene analysis. The ensuing in-
vestigation determined that the men had in fact
died in the warehouse on November 14, 2006, at
approximately 11:00 p.m.

After mirandizing and arresting both [Du-
ran-Gomez and his girlfriend] . . . on immigration
charges, Duran gave a statement. [Emphasis
supplied].

A Pre-Sentence Investigation Report (“PSR”) was

completed in the obstruction case and was filed on
March 3, 2008. Nevertheless, four years nearly passed
before Duran-Gomez would be sentenced on January 6,
2011. The PSR included the Government’s investigation
materials that contributed to the probation officer’s re-
port and recommendation to the Court. The PSR calcu-

lations for punishment purposes were as follows:

The United States Sentencing Commission
Guideline for violation of 18 U.S.C. § 1505 is
found in U.S.S.G. §2J1.2. According to U.S.S.G.
§ 2J1.2(¢)(1), if the offense involved obstructing
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the investigation or prosecution of a eriminal of-
fense, apply U.S.S.G. § 2X3.1 (Accessory After
the Fact) in respect to that offense. According to
U.S.S.G. § 2X3.1(a)(1), the base offense level is to
be 6-levels lower than the offense level for the
underlying offense, but not more than level 30, as
provided by U.S.S.G. § 2X3.1(a)(3)(A). The un-
derlying offense in this matter involved the
smuggling-transporting-harboring of unlawful
aliens, resulting in the death of two of those al-
iens. Therefore, the appropriate guideline is
U.S.S.G. §2L1.1(a), which produces a base of-
fense level of 12. According to the “pollo lists”,
there were approximately 1,700 aliens smuggled.
Pursuant to U.S.S.G. §2L1.1(b)(2)(C), for 100 or
more aliens smuggled, transported, or harbored,
9-levels are added. As described above, a firearm
was discharged at the Ashcroft warehouse. Pur-
suant to U.S.S.G. §2L1.1(b)(5)(A), if a firearm
was discharged, increase by 6-levels. As indicat-
ed, the aliens detained at the Asheroft warehouse
were treated in a brutal, inhumane manner. They
were tied up and beaten repeatedly, left in their
underwear and periodically stripped naked, and
not fed properly. According to U.S.S.G.
§2L1.1(b)(6), if the offense involved intentionally
or recklessly creating a substantial risk of death
or serious bodily injury to another person, in-
crease by 2-levels. According to the Commen-
tary, Note 5, conduct to which this adjustment
applies includes, “. . . harboring persons in a
crowded, dangerous, or inhumane condition.”
Therefore, this increase has been applied. Pur-
suant to U.S.S.G. to U.S.S.G. §2L1.1(b)(8), [sic] if
an alien was involuntarily detained through coer-
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cion or threat, or in connection with a demand for
payment, increase by 2-levels. Therefore, these
calculations total 41, less the 6-level reduction
called for, resulting in a base offense level of 35.
The base offense level may not exceed 30, how-
ever, based upon U.S.S.G. §2X3.1(a)(3)(A).

See Case 4:06-CR-0459, [Dkt. No. 109 at 10-11, June 6,
2008]. Duran-Gomez was sentenced to the maximum
term that the statute allowed notwithstanding his coop-
eration and the fact that the PSR included unindicted
conduct. According to the Sentencing Guidelines appli-
cable and/or those applied, Duran-Gomez’s base Offense
Level score for the offense of obstruction was 12 and a
Criminal History Category of one. Assuming he had
smuggled 1,700 aliens into the United States, as record-
ed, the Offense Level increases to 21. This scoring would
result in a sentencing range of 37 — 46 months. However,
once the investigation materials were considered, the
sentencing range increased to 151 to 188 months. At the
time of his sentencing, Duran-Gomez had been continu-
ously detained in jail approximately 50 months.

B. The Original, Superseding and Second Super-
seding Indietments

The Original Indictment in the immigration case,
filed on July 1, 2010, charged Duran-Gomez with inten-
tionally engaging in a conspiracy to transport and har-
bor illegal aliens within the United States and engaging
in conduct that caused the deaths of two aliens. Title 8
U.S.C. §§ 1324(a)(1)(A)(i), 1324(a)(1)(A)(ii)) and
1324(a)(1)(B)(i). See [Dkt. No. 1, Indictment]. The doc-
uments and statements obtained during the investiga-
tion supported the conclusion that the two murdered al-
iens, Abedlardo Sagastume and Hector LNU, among



30a

others, were being held at a warehouse controlled by
Duran-Gomez where they “hatched” a scheme to escape.

The murdered aliens were accused by fellow aliens
of setting fire to the warehouse in an attempt to escape.
Duran-Gomez learned of the fire and, upon inquiry
learned that the same two were “plot[ing] to kill” one of
his “lieutenants”, Jose Alberto Bolanos-Garza, as part of
an escape attempt. Bolanos-Garza was not officially
named as a codefendant in the 2010 Indictment. He was
later named in the Superseding Indictment filed Octo-
ber 4, 2012, along with Efrain Rodriguez-Mendoza.

It is important to note that other codefendants
named in the 2010 Indictment, were not charged with
participating in the beatings and deaths of the two al-
iens. The 2012 Indictment made it clear that, in the Gov-
ernment’s view, Balanos-Garza, Rodriguez-Mendoza,
and Duran-Gomez were all responsible for the beatings
and deaths of two aliens and, therefore, should receive
the death penalty.

Shortly after the 2006 Indictment for obstruction,
the Government announced publicly that, based on its
preliminary investigation, it would be seeking the death
penalty against Duran-Gomez and perhaps others. At
that time, the State of Texas declined to pursue charges
against him. Yet, the requisite formal “notice of intent”
[“NOI”] to seek death as to Duran-Gomez was not
sought until October 15, 2011, fifteen months after the
2010 Indictment was filed and after the case had been
set for trial [Dkt. No. 1375.

3 The Government abandoned its “seek or not” application
to the DOJ for Balanos-Garza and proceeded to plea negotiations.
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In September of 2012, the Government received au-
thority to seek death against Duran-Gomez and filed its
NOI and its Superseding Indictment [Dkt. No. 147].
Although the 2012 Indictment disclose, Rodriguez-
Mendoza as a codefendant, he was a fugitive at the time.
In spite of that fact, the Government announced ready
for trial as to Duran-Gomez and the remaining code-
fendants. Six months later, on the eve of trial, Rodri-
guez-Mendoza was arrested in South Texas attempting
to reenter the United States. At that time, the Govern-
ment insisted that Duran-Gomez and Rodriguez-
Mendoza be tried together because it intended to also
seek an NOI against him.

Despite the government’s announcement that it in-
tended to seek an NOI against Rodriguez-Mendoza, it
did not. Rather it engaged in plea negotiations with him.
On August 5, 2015, after yet another passed trial date,
the Court formally ordered the Government to “seek or
not” an NOI as to Rodriguez-Mendoza. [Dkt. No. 251].
However, the Government sought another extension be-
cause the DOJ was considering the terms of the plea
agreement that had been struck with Rodriguez-
Mendoza [Dkt. No. 253]. In the meantime, Bolanos-
Garza, along with the remaining codefendants, entered
pleas of guilty to lesser crimes, thereby avoiding a trial.

The DOJ rejected Rodriguez-Mendoza’s plea
agreement. On January 10, 2017, approximately sixteen
months after the Court’s order, the Government filed an
NOI as to Rodriguez-Mendoza, followed by a 2017 Sec-
ond Superseding Indictment. Frustrated with unsuc-
cessful trial settings, the Court held a telephone confer-
ence and directed the parties to agree on a scheduling
order that would allow Rodriguez-Mendoza to “catch
up” in his preparation for trial since the Government
was still insisting on a single trial.
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On September 4, 2017, Rodriguez-Mendoza filed a
motion for severance. Duran-Gomez filed a separate mo-
tion to sever. After reviewing the motions and replies,
the Court granted Rodriguez-Mendoza’s motion in light
of the anticipated extenuated lag necessary for trial
preparation [Dkt. No. 425]. The Court entered the par-
ties Agreed Scheduling Order as to Duran-Gomez, and
his case is currently set for trial in March of 2021 , [See
Dkt. No. 450]. Duran-Gomez promptly filed a motion to
dismiss the 2017 Indictment based on violations of his
right to a speedy trial and “due process”. [See Dkt. No.
454].

III. CONTENTIONS OF THE PARTIES
A. Duran-Gomez’s Contentions

In five main points of contentions, Duran-Gomez
asserts that his speedy trial and “due process” rights
under the Speedy Trial Act (“Act”), the Fifth, Sixth and
Eighth Amendments? to the federal Constitution have
been violated. First, he contends that his rights were
violated because the Government, after arresting him,
delayed indicting him for nearly four-years while he re-
mained in jail.> Next, he asserts that the Government
delayed seeking an NOI for more than two years after
the 2010 Indictment and further delayed the trial an ad-
ditional five years after the 2012 Indictment. Third, Du-

4 The Court will not address Duran-Gomez’ FEighth
Amendment claim as a separate contention because, in the Court’s
view it is premature.

5 The records show that during this period of delay, the
Government conducted interviews and depositions of material wit-
nesses, placed Duran-Gomez in a line-up and obtained a proffer
interview from him.
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ran-Gomez, asserts that the Government delayed pro-
ducing discovery, the vast majority of which was not
produced until January of 2017. Fourth, he alleges that
the Government delayed obtaining plea agreements with
four codefendants until 2016, without explanation, fur-
ther delaying trial preparation. And finally, he main-
tains that the funding for his defense was insufficient
and inconsistent, thereby preventing him from success-
fully gathering mitigation evidence.® Therefore, he ar-
gues, the Court should dismiss the 2017 Indictment
based on violations of the Act and the Sixth Amendment
and, alternatively, strike the NOI as a sanction under
the “Due Process” clauses of Fifth and Eighth Amend-
ments.

In support of his motion, Duran-Gomez points to
the fact that the Government’s investigation commenced
on or about November 15, 2006, when the FBI entered
the case. On November 21, he was arrested on immigra-
tion charges, and was mirandized, but was not indicted.
Instead, on December 27, 2006, he was charged with ob-
structing ICE’s investigation. He entered a plea of
guilty to the obstruction charge, pursuant to a plea
agreement and agreed to cooperate in the ongoing im-
migration investigation. Regrettably, his cooperation,
however, has been used by the Government to support
the Indictments in the case at bar.

He further surmises that the Government’s delay in
seeking the 2010 Indictment was part of its trial strate-
gy designed to gain some impermissible trial advantage,

6 The Court will not address Duran-Gomez’s claim of prej-
udice based on the Court’s failure to fund his request for a mitiga-
tion expert in light of the disposition of the case.
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hamper his defense preparations and punish him. See
United States v. Bishop, 629 F.3d 462, 467 (5th Cir.
2010). As a result, he was forced to either file motions
for continuances or acquiesce in those filed by his code-
fendants. Hence, he argues, the Government’s lackadai-
sical approach to this case has spanned some 13 years,
resulting in the latest trial date in March of 2021. There-
fore, and because this conduct appears to be part of the
Government’s strategy, he contends that all delays
should be charged to the Government.

In support of his argument that all delays should be
laid at the Government’s feet, Duran-Gomez points out
that the Government completed its investigation in large
measure before March of 2008.7 It announced earlier in
2006 that it was “treat[ing] [the] investigation as a po-
tential capital case” based on the beatings and deaths of
two aliens. In spite of its post-indictment claim that it
was ready for trial, the Government “artificially div-
id[ed] [his alleged] conduct into two prosecutions”. In
this regard, he argues that the 2006 Indictment for ob-
struction cannot be used as a foil to defeat his speedy
trial rights on alleged immigration violations.

In further support of his claim concerning of other
unconstitutional tactics, Duran-Gomez argues the Gov-
ernment used its immigration investigation materials to
enhance the punishment in the obstruction case, and
now uses the obstruetion conviction as an enhancement

" The Government was prepared to indict Duran-Gomez for
alien smuggling based on the deaths of the two aliens in 2007, but
chose to delay the Indictment until he was sentenced in the ob-
struction case set for February 29, 2008. [See [Dkt. No. 499, Exhs.
4 and 5].
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in the Indictment.® Hence, he argues, the Government
has artfully and strategically overrun the constitutional
protections afforded him under the Fifth and Sixth
Amendments to the federal Constitution and the Act.
Because the delay between his initial detention and the
currently scheduled trial exceeds 15 years, the “thresh-
old” between “ordinary delay” and “presumptively prej-
udicial delay” has been long crossed. Consequently, he
asserts, the Court must scrutinize the Government’s
conduct and the evidence and determine whether the
Government’s pre-indictment and/or post-indictment
conduct warrants dismissal based on prejudice or prose-
cutorial mischief.

Duran-Gomez admits that he does not have direct
evidence, beyond the record, that the Government set
out to violate his rights. Nevertheless, he argues, the
delays were unconstitutionally strategic, hence the re-
sult is the same. Moreover, the manner that the Gov-
ernment has gone about preparing its case establishes
bad faith. Therefore, he argues he has also suffered ir-

8 The PSR provided to the Court in the 2006 case is pub-
lished in relevant part in the Analysis and Discussion section of this
Memorandum. It reveals how the Government presented its “case”
for punishment to the 2006 case. Regarding the use of the 2006 case
here, reference to the 2006 case is made in the 2017 Second Super-
seding Indictment. The relevant provisions provided at paragraph
14 state:

“After the bodies were discovered, WILMAR RENE DU-
RAN-GOMEZ caused items to be removed from his house,
to include: a computer, “pollo lists”, approximately $36,000
in U. S. currency, and firearms. The items were removed in
an attempt to prevent their discovery and seizure by law
enforcement officers.”
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reparable prejudice by the Government’s unconstitu-
tional posturing, indecisiveness and protracted delay.

Duran-Gomez also asserts evidentiary prejudice be-
cause of the absence and unavailability of witnesses that
were interviewed by the Government during the 2006 —
2010 period. The identity and location of witnesses, who
potentially had exculpatory evidence, are either missing,
deported or deceased. And, while the Government ar-
gues that it has offered up its witnesses, Duran-Gomez
contends that it has failed to make available the names
and locations of other potential witnesses. See [Dkt. No.
499, Sealed Document, Duran-Gomez Reply].

He also points out that since 2016, discovery has
been produced on a “rolling basis”, a method that is con-
firmed by the Government. Specifically, at a 2019 hear-
ing, defense counsel stated that DNA analysis needed
for comparisons between the several items of evidence
seized and the DNA of codefendants and aliens, had not
been turned over. As well, Duran-Gomez’s computer and
phone, and the data extracted, have not been turned
over. Other discovery, such as his immigration file, those
of the Government’s alien withesses, witness contact in-
formation and alien witness statements who were inter-
viewed by the Government, have not been produced.

In addition to discovery and evidentiary prejudice,
Duran-Gomez asserts that his incarceration in jail has
(1) hindered his ability to assist in preparing for his
case, (2) impacted his mental health causing much anxie-
ty; and (3) resulted in a diminished memory capacity.
Therefore, he argues, the reliability of his memory and,
for that matter, the memory of the Government’s wit-
nesses are unreliable.

Finally, Duran-Gomez asserts that he has been de-
nied access to mitigation data that would obviate the



37a

Government’s NOI. As a citizen of El Salvador, he could
have relied on the El Salvadorian Government for assis-
tance. Access to certain school and court records would
have permitted more effective mitigation arguments. To
illustrate his point, Duran-Gomez points out that until
2011, the El Salvadorian Government operated a pro-
gram for El Salvadorian citizens charged with capital
crimes in America — the El Salvador Capital Assistance
Project. That program was terminated in 2011, after
formal capital charges were announced against him, be-
fore an NOI was requested. Moreover, his 2006 request
that the El Salvadorian Consulate be contacted was ig-
nored. Because it appears that the Government inten-
tionally ignored his request, his defense has been irrep-
arably harmed and prejudiced.

B. The Government’s Contentions

The Government does not deny that Duran-Gomez
was arrested on November 21, 2006, for immigration
violations that also involved the deaths of two aliens. In
fact, the Government stated as much in the plea agree-
ment that it struck with him in his 2006 obstruction case,
and in its proffer to the United States Probation Office
in 2007-08. Nor does the Government dispute that it has
treated the immigration case as a capital case since
2007. Instead, the Government disputes Duran-Gomez’s
take on when his speedy trial rights began to run and
how the obstruction case should be viewed, for speedy
trial purposes, against the backdrop of his arrest on
immigration charges.

In this regard, the Government asserts that “[T]he
fact that [Duran-Gomez] was charged, convicted and
sentenced for crimes committed under a separate in-
dictment has no bearing on his Speedy Trial right . . .”
(citing to United States v. Bigler, 810 F.2d 1317, 1320-21
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(bth Cir. 1987). The Government argues that, because
the obstruction charge is a distinct charge, apart from
the immigration case, the 2006 Indictment relieved it of
any speedy trial concerns as to the immigration case.
Moreover, it argues the Act did not begin to run on the
immigration case until the 2010 Indictment was filed.

The Government also contends that the 2012 and
2017 Superseding Indictments, “reset” the timeline for
speedy trial purposes under the Act and the Sixth
Amendment and that it is Duran-Gomez’s counsel’s fault
that the trial has been delayed. It maintains that by
counsel condueting their own investigation for mitiga-
tion evidence, in an effort to persuade the DOJ not to
issue an NOI against their client, Duran-Gomez’s coun-
sel unnecessarily delayed the trial.

The Government makes a similar argument con-
cerning Duran-Gomez’s contention that the Government
delayed trial due to the fugitive and NOI statuses of
Rodriguez-Mendoza. Its choice to try Duran-Gomez and
Rodriguez-Mendoza in a single trial, is its prerogative, it
maintains. It further argues that it is not uncommon for
the Government’s case to be delayed when the delay is
due to plea bargaining or the arrest of other codefend-
ants. Accordingly, such delay should not be counted
against it because: (1) it had already announced ready
for trial in 2011, prior to Rodriguez-Mendoza’s arrest;
and, (2) because the case was declared complex [Dkt.
No. 43, codefendant, Fuentes’ motion].

The Government concedes, however, that “the in-
terval between accusation and trial [crosses] the thresh-
old that separates ordinary delay from presumptively
prejudicial delay”. Nevertheless, it argues, even that de-
lay is the fault of Duran-Gomez, based on the innumera-
ble motions for continuance that he and his codefend-
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ants filed. Importantly, the Government notes, Duran-
Gomez has not been prejudiced as is evidenced by his
failure to vigorously seek a speedy trial.

In support of its position, the Government high-
lights the many continuances sought by Duran-Gomez
and his codefendant:

a) July 29, 2010, [Dkt. No. 43] codefendant Fuentes
moved to certify case as complex. The defendant
did not object.;

b) November 15, 2010, [Dkt. No. 56] codefendant
Fuentes moved to continue the trial date. The de-
fendant did not object.;

¢) March 23, 2011, [Dkt. No. 86] the defendant
moved for an extension to file pretrial motions;

d) March 29, 2011, [Dkt. No. 89] codefendant Bo-
lanos-Garza moved to continue trial. The defend-
ant did not object.;

e) November 7 and 22, 2011, [DEs 106 and 108] the
defendant moved to extend deadlines to Febru-
ary 28, 2012;

f) January 17, 2012, [Dkt. No. 114] motion to con-
tinue the trial to May 1, 2012;

g) February 21, 2012, [Dkt. No. 118], the defendant
moved to continue to November 13, 2012,

h) October 10, 2012, [Dkt. No. 139] the defendant
moved to continue to April 23, 2013,

i) March 18, 2013, [Dkt. No. 184] the defendant
moved to continue trial to February 10, 2014;

j) October 31, 2013, [Dkt. No. 216] the defendant
moved to continue case to February 10, 2014,
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k) March 3, 2014, [Dkt. No. 232] Court Order con-
tinuing trial as to the defendant set to September
14, 2015;

1) February 20, 2015, [Dkt. No. 237] the defendant
moved to continue trial to January 25, 2016;

m)dJanuary 19, 2016, [Dkt. No. 264] the defendant
moved to continue trial to September 26, 2016;

n) September 7, 2016, [Dkt. No. 285] the defendant
moved to continue case to April 3, 2017;

o) May 30, 2017, [Dkt. No. 340] the defendant
moved to extend trial to June 13, 2017; (filed re-
sponse June 20, 2017);

p) October 4, 2017, [Dkt. No. 357] the parties filed a
Joint Scheduling Order to October 15, 2018.

q) January 19, 2018, [Dkt. No. 369] the defendant
submitted a request for rescheduling October 7,
2019, trial January 13, 2020,

r) February 4, 2019, [Dkt. No. 420] the defendant
moved to continue pretrial filing October 2019;
and,

s) May 8, 2019, [Dkt. No. 439]. The Court conducted
a status conference as to codefendant Rodriguez-
Mendoza.

See [Dkt. No. 458, Government’s Response]. Hence, the
Government asserts that, based on Duran-Gomez’s in-
numerable motions for continuance, he cannot show “ac-
tual prejudice”. Finally, the Government argues that
Duran-Gomez’s request that the Court strike the NOI
filed in his case, based on alleged Fifth Amendment, due
process violations is unsupported by statute or case law.
Therefore, Duran-Gomez’s request is beyond the au-
thority of the Court and should be denied.
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V. STATEMENT OF THE LAW

A defendant may seek dismissal of his case for vio-
lations of “due process” and the speedy trial rights un-
der the Fifth and Sixth Amendments to the federal Con-
stitution and Speedy Trial Act. Title 18 U.S.C. §
3161(c)(1)(2). The Sixth Amendment guarantees an ac-
cused the right to a speedy and public trial. See [U. S.
Const. amend VI]. The Act, however, prescribes a
framework for insuring a speedy trial after an indict-
ment has been returned. Barring extenuating circum-
stances, a criminal defendant’s trial must commence
within 70 days after he is charged or makes an initial
appearance, whichever is later. See 18 U.S.C. § 3161(c).
Hence, a defendant may be entitled to dismissal of an
indictment when that timeframe is not met and there
are no extenuating circumstances that excuse delay. See
18 U.S.C. § 3162(a)(2); see also Bloate v. United States,
559 U.S. 196, 198-99, 130 S.Ct. 1345, 1349 (2010).

Where there are both pre-indictment and post-
indietment claims of unconstitutional delay, a court must
distinguish between the two on the issue of speedy trial
delay. See United States v. Lovasco, 431 U.S. 783,
(1977)(citing to United States v. Marion, 404 U.S. 307
(1971). Pre-indictment delay claims have traditionally
been considered under the Fifth Amendment, as they
relate to the deprivation of “due process” of the law by
inordinate delay that was also prejudicial to his defense.
But, where there is actual restraint imposed by an ar-
rest and a holding to answer for criminal charges, the
Due Process Clause is implicated. Lovasco, 431 U.S. at
788. Therefore, a court examining a pre-indictment
speedy trial claim must look to determine whether the
Government is moving “with the dispatch that is appro-
priate to assure [an accused] an early and proper dispo-
sition of the charges against him.” Marion, 404 U.S. at
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313. Similarly, a pre-indictment claim for an alleged
“due process” violation requires a court to look to the
Government’s conduct, i.e., delay tacties or mischief, and
determine whether such delay tactics or mischief was
oppressive. Id., see also United States v. Bishop, 629
F.3d 462, 466 (5th Cir. 2010), (citing United States v.
Byrd, 31 F.3d 1329, 1339 (5th Cir. 1994)).

Post-indictment claims of unconstitutional delay
under the Sixth Amendment and the Act, are reviewed
under the “balancing test” cited as the Barker test. See
Barker v. Wingo, 407 U.S. 514 (1972). Barker dictates a
four-part evaluation of the evidence focusing on: (a) the
length of the delay; (b) the reason(s) for the delay; (c)
the defendant’s diligence in asserting his right to a
speedy trial; and, (d) any prejudice to the defendant re-
sulting from the delay. Id. at 530-33; see also United
States v. Frye, 489 ¥.3d 201, 209 (5th Cir. 2007).

None of the factors is a “necessary or sufficient
condition to the finding of a deprivation of the right to
speedy trial”. Nevertheless, “they are related factors
and must be considered with such other circumstances
as may be relevant” Barker v. Wingo, 407 U.S. 514, 533
(1972; see also United States v. Young, 657 F.3d 408, 414
(6th Cir. 2011, (citing to Barker, 407 U.S. at 530).

When considering a speedy trial claim, the length of
the delay is a “triggering mechanism.” Young, 657 F.2d
at 414. It is measured from the earlier of the date of ar-
rest and detention and the date of indictment. Id., (cit-
ing United States v. Bass, 460 F.3d 830, 836 (6th Cir.
2006)). When that delay is excessively protracted, it may
be said that the length of delay is “presumptive prejudi-
cial.” United States v. Frye, 489 F.3d 201, 209 (5th Cir.
2007).
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When delay is deemed to be “presumptively preju-
dicial”, the burden of persuasion shifts to the Govern-
ment to establish that the delay was justified or that the
defendant’s speedy trial rights were not prejudiced. Id.
In other words, where the first three Barker factors
weigh so heavily in favor of the defendant that prejudice
is to be presumed . . . the Government [must] show that
the presumption is extenuated . . ., or rebut the pre-
sumption with evidence. United States v. Serna-
Villarreal, 352 F.3d 225, 231 (5th Cir. 2003); (citing to
Doggett v. United States, 505 U.S. 647, 655 (1992)). If
the Government fails to carry its burden, the proper
remedy is dismissal of the indictment with prejudice.
Bloate, 559 U.S. at 199; United States v. Molina-Solorio,
577 F.3d 300, 308 (5th Cir. 2009).

VI. ANALYSIS AND DISCUSSION
A. Restatement of Government’s Contentions

Concedes that the first Barker factor is satisfied in
this case, the Government asserts that the Court must
consider the remaining three factors to determine
whether the delay “has crossed the threshold that sepa-
rates ordinary delay from presumptively prejudicial de-
lay”. See Amos v. Thornton, 646 F.3d 199, 205 (5th Cir.
2011). In this wise, the Government asserts that Duran-
Gomez’ motion should be denied because he has filed
numerous motions for continuance. This conduct, the
Government suggests, constitutes a “pleading game”
designed to “thwart” prosecution by “increasing the de-
lay and cost” of the prosecution [Dkt. No. 458, Govern-
ment’s Response. pp. 8-9].

Next, the Government argues that Duran-Gomez
has waived any claim of a violation of his right to a
speedy trial. In this regard, the Government argues that
the combination of numerous motions for continuance,
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coupled with his failure to conscientiously seek a speedy
trial, waives the right. The Government points to Duran-
Gomez and his attorney’s waiver of a detention hearing,
essentially “conced[ing] that defendant should be de-
tained pending trial.” See [Dkt. No. 39]. Finally, the
Government asserts that the Court lacks the legal au-
thority to strike the NOI, as a sanction and convert the
case into a non-capital offense, based on alleged “due
process” violations.

The Government has not offered testimonial or
documentary evidence, beyond the plethora of motions
for continuance in support of its arguments. Therefore,
its arguments rest on an analysis of the three remaining
Barker factors-whether Duran-Gomez can show that: (1)
a speedy trial violation oceurred, (2) he demanded a
speedy trial, and (3) the “presumptive prejudicial” delay
result in actual prejudice. See Frye, 489 F.3d at 209°.

B. Pre-Indictment Delay

The Court is of the opinion that the Government’s
pre-indictment conduct violated Duran-Gomez’s Fifth
Amendment right to “due process” of law and his Sixth
Amendment right to a speedy trial. Duran-Gomez was
arrested on November 21, 2006, for alleged immigration
violations that involved the deaths of two aliens. Thirty
days later, he was indicted for obstruecting an ICE inves-

% Notably, the Government has not attempted to address
Duran-Gomez’s right to a speedy trial under the Sixth Amendment
in the pre-indictment context. It appears that this omission was not
an oversight but based in the Government’s view that the 2010 In-
dictment was the speedy trial triggering mechanism — not his ar-
rest and detention.
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tigation. Of note is the fact that Duran-Gomez was not
arrested for obstruction.

It is the Court’s view that the Government’s deci-
sion to charge Duran-Gomez with the offense of obstrue-
tion, after arresting him on immigration charges, does
not relieve it of its duty to address Duran-Gomez’s
speedy trial rights under the Sixth Amendment. In a
somewhat oblique argument, the Government contends
that Duran-Gomez’s conviction for obstruction “has no
bearing on his Speedy Trial rights” in this case. That
might be true, nevertheless, the Court disagrees with
the Government’s conclusion. The obstruction case was,
in fact, a separate indictment and required separate at-
tention, just as the immigration case for which he was
arrested. Granted, the Act does not apply to pre-
indictment circumstances but the Sixth Amendment
does.

Relying on Biglar, the Government argues that the
“timeline” chosen by Duran-Gomez does not aid him.
United States v. Biglar, 810 F.2d 1317, 1320-21 (5th Cir.
1987). This argument is without logie or legal authority.
The Government appears to argue that the conviction on
the obstruction case works to exclude any claim of a
speedy trial violation in the immigration case, citing to
United States v. Montoya, 827 ¥.2d 143, 147-50 (7th Cir.
1987). Neither Biglar nor Montoya addressed a pre-
indictment/detention issue as is presented here. Biglar
addressed delay that occurs when the state and federal
Governments are competing for the body of same ac-
cused based on jurisdiction and separate crimes. Mon-
toya, on other hand, concerned delay caused when an
accused is engaged in plea negotiations.

The Government does not assert that the trial was
delayed due to separate governments competing for Du-
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ran-Gomez. Nor does the evidence suggest that the
Government was engaged in plea negotiations with Du-
ran-Gomez or others in the immigration case during the
pre-indictment period. Instead, the evidence shows that
the Government simply “sat on him” while they engaged
in an unusually protracted investigation that, for all
practical purposes, was completed in early 2008.

Had the Government argued that Duran-Gomez
was also being detained for deportation proceedings,
that argument would be inconsequential for speedy trial
analysis. The argument overlooks the fact that the Gov-
ernment never sought to bring him before the appropri-
ate judicial officer. Nor does the Government explain
why it did not provide him with a “due process” hearing
in the immigration courts regarding any alleged immi-
gration infraction(s). Assuming further that Duran-
Gomez could have been charged or held for immigration
infractions, those charges would not defeat his right to a
speedy trial on the immigration charges for which he
was arrested and detained. Again, even assuming that
Duran-Gomez could have been detained on the obstruc-
tion charge, that charge does not permit the Govern-
ment to delay sentencing for years or swap the crimes
and ignore the basis for his arrest and detention. The
charge of obstruction arose after his arrest and deten-
tion on immigration charges.

A formal indiectment, as well as actual restraint by
an arrest and holding, i.e., pre-indictment, engages the
protections of the Sixth Amendment. Marion, 404 U.S.
at 320 (1971). Hence, while pre-indictment delay does
not engage the Act, it does not escape the scrutiny of the
Sixth Amendment. Id. Duran-Gomez’s arrest and deten-
tion on the immigration charge and the failure to bring
him before a magistrate judge on that matter, cannot be
“swept under the rug” simply because of the Govern-
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ment’s decision to file the subsequent obstruction
charge. Therefore, the Court holds that Duran-Gomez’s
right to a speedy trial was invoked when the Govern-
ment arrested and detained him on immigration charg-
es. See Lovasco, 431 U.S. at 788.

Duran-Gomez’s motion to dismiss is meritorious
and should be granted because the Government deliber-
ately delayed charging him with the eapital offense for
which he was initially arrested and detained. During the
course of the pre-indictment delay, he was denied (1)
capital qualified counsel, (2) a meaningful opportunity to
investigate the immigration charges as they were being
developed against him; (3) the opportunity to obtain evi-
dence; and, (4) the benefits of serving his sentence in
prison rather than the inferior confines of jail.l?

The same delay and conduet also violated Duran-
Gomez’s right to “due process” under the Fifth Amend-
ment. The evidence shows that the delay was intentional
and undertaken for the sole purpose of gaining some
tactical advantage and to punish. Bloate, 559 U.S. at 198,
99. Such conduct is impermissible and reveals bad faith
on the part of the Government. United States v. Crouch,
84 F.3d 1497, 1514 (5th Cir. 1996)(citing to Marion, 404
U.S. at 325). Because the delay was intentional and sup-
pressive and lacked a plausible explanation, the Court
infers prejudice. This inexplicable conduct denied Du-

10 The Court points out that the scope of the conduct at is-
sue spans several discrete files involving innumerable codefendants
and witnesses, none of which are readily available to Duran-Gomez
even today. Moreover, the evidence supports the finding, and the
Court finds, that these files have not been provided to the defense.
Therefore, the scope and nature of the Government’s unimitated
conduct remains unquantifiable.
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ran-Gomez “due process” of law and prejudiced his op-
portunity for a fair or just trial.l!

The Court does not reach its conclusion lightly. Ra-
ther it rests its determination, in part, on the fact that
Duran-Gomez began cooperating with the Government
long before he was indicted for obstruction and contin-
ued to do so afterward. Moreover, by all accounts, the
investigation, although complex and protracted, was for
all practicable purposes concluded in 2007-08.

This fact is established in the Government’s investi-
gation proffer, presented to the U. S. Probation Officer
(“USPO”) in early 2008, if not sooner,'? as part of its
preparation for sentencing in Duran-Gomez’s 2006 case.
Twenty-four (24) of the 27 paragraphs under the “Rele-
vant Conduct” section concern the Government’s inves-
tigation. In order to appreciate the nature and scope of
the Government’s investigation and its unmistakable
and intentional conduct, the following excerpts taken
directly from the USPO’s report:

11 To compound the mischief, the Government would not
proceed to sentence Duran-Gomez, on the obstruction charge in a
timely manner. Instead, it intentionally delayed sentencing him.
The Government has not presented evidence or excuse for this un-
conventional, high-handed, manner of proceeding.

12 The USPO received the Government’s proffer in suffi-
cient time to publish its Report on March 3, 2008, about 10 months
after Duran-Gomez entered his plea to obstruction.



49a

The Offense Conduct!®

Information for this section of the report was ob-
tained through review of the investigative files
and reports of the United States Attorney’s Of-
fice, the Bureau of Immigration and Customs
Enforcement (ICE), and through direct commu-
nication with the case agent.

At approximately 6:10 a.m. on November 15,
2006, two Hispanic male corpses were found in a
stolen pickup truck that had been abandoned in
rural Fort Bend County, Texas. The corpses
were received by the Fort Bend County Medical
Examiner approximately two hours after they
were discovered, and it was estimated they had
been killed approximately 12 to 24 hours earlier.
It was also determined the men had been beaten
to death. Investigation led the authorities to be-
lieve the bodies and truck were associated with a
warehouse located at 7315 Asheroft, Suite 116, in
the Southwest area of Houston, Texas. The
warehouse on Ashcroft was leased by Wilmar
Rene Duran-Gomez.

On November 21, 2006, acting on a state-issued
search warrant, an FBI forensic team entered
the Ashcroft warehouse. A detailed analysis of
the crime scene determined that the two Hispan-
ic murder vietims had died there on November
14, 2006, at approximately 11:00 p.m. During ex-

13 The Offense Conduct section of Duran-Gomez’s 2006 is
located in the PSI and was under seal. Because of the serious na-
ture of the matters before the Court, certain portions have been
unsealed.
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ecution of the search warrant, Duran-Gomez
was apprehended in the driveway of his home in
Houston. He was accompanied at the time by his
girlfriend, Guillermina Lucas-Cayetano, whose
true name was determined to be Diana Soledad
Caldas- Guevara. Both were arrested for immi-
gration violations. Following Duran-Gomez’s ar-
rest, he provided a statement acknowledging he
was at the warehouse when the beatings oc-
curred. He claimed, however, that he had only
learned of the beatings after the victims were
near death, and it was too late to save them when
he intervened. Duran-Gomez further admitted
he and his girlfriend had left the bodies at a re-
mote sight, stuffed behind the front seat of a
pickup truck that they had unsuccessfully at-
tempted to torch.

While outside Duran-Gomez’s house, agents
looked through the living room window and saw a
notebook that appeared to be a smuggled alien
list (pollo list). Based upon that information,
agents obtained a search warrant. Due to the
Thanksgiving holiday, the warrant was not exe-
cuted until Friday, November 24, 2006. When the
search warrant was served on that date, howev-
er, agents learned that unknown persons had
removed the pollo lists and a computer central
processing unit (discernible by dust patterns on a
desk and unattached wires extending from a
printer and a power source). It was assumed oth-
er evidence had been tampered with as well. Also
missing from the residence were three vehicles
which agents had previously observed in the area
at the time Duran-Gomez and Caldas-Guevara
were arrested: a 2005 Hummer; a 2007 Chevrolet
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Tahoe; and an older model Chevrolet Suburban.
Two of these vehicles were later spotted by other
agents at an apartment complex where Duran-
Gomez’s half-sister resided, Judith Arely Lopez.
Correspondingly, a photograph of Judith Lopez
was shown to a neighbor of Duran-Gomez’s, who
affirmatively identified her as present at Duran-
Gomez’s residence on Thanksgiving Day, No-
vember 23, 2006. After obtaining a search war-
rant for Judith Lopez’s apartment, agents found
it abandoned and stripped of all furnishings.

On November 29, 2006, an ICE special agent be-
gan listening to transcripts of telephone calls
placed by Duran-Gomez while he was confined
in an ICE detention facility. Duran- Gomez
placed two calls to his mother, Florencia Lopez,
on Thanksgiving Day (November 23, 2006). In
the first call, placed at approximately 4:05 p.m.,
Florencia Lopez was in the presence of Yvette
Aragon (Duran-Gomez’s former girlfriend), Ju-
dith Lopez, and Luis LNU (Judith Lopez's boy-
friend). During this call, Duran-Gomez is heard
to tell his mother and the others to get
“...paperwork, documents, the list, and the com-
puter out of the house office.” In addition, Du-
ran-Gomez states they should not open “la caja”,
the translation of which is a box or safe. In the
second call, Florencia Lopez advised Duran-
Gomez that she and Judith Lopez had obtained
the items and she (Florencia Lopez) would “keep
all the stuff” for Duran-Gomez. It was also sub-
sequently determined Yvette Aragon was in pos-
session of a blue bag. During the aforementioned
conversation, Duran-Gomez inquired if “it had
been counted together.” He then instructed
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Florencia Lopez that she, Judith Lopez, and
Yvette Aragon should “...count it together.”

Agents ultimately knocked on the door of Flor-
encia Lopez’s apartment and were invited in.
Both Florencia Lopez and Judith Lopez, who
was persuaded to come to her mother's apart-
ment, gave Mirandized statements and led
agents to a storage facility where, among other
things, agents found boxes of Duran-Gomez’s
business records, computer components, and two
firearms.

On November 30, 2006, Judith Lopez was inter-
viewed by ICE special agents. According to Ju-
dith Lopez, following Duran-Gomez’s arrest on
November 21, 2006, he contacted his mother’s
home number on November 22, 2006. A three
way conversation was conducted, in which Du-
ran-Gomez asked them to remove the computer
and all documents from his home office. While
talking to his wife, Yvette Aragon, Duran-
Gomez made reference to a “cuete”, or firearm.
In response, Florencia Lopez, Yvette Aragon,
Judith Lopez and Luis LNU, traveled to Duran-
Gomez’s home, retained the services of a lock-
smith to open the door, and removed the re-
quested items from the home. On November 25,
2006, Judith Lopez rented a storage facility to
keep the items belonging to Duran-Gomez.

In ensuing conversations with Duran-Gomez be-
tween November 25 and 27, 2006, Judith Lopez
repeatedly suggested destroying the items at the
storage facility and contemplated throwing the
guns into a bayou. Duran-Gomez, however, told
her he did not want these items destroyed. Du-
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ran-Gomez later informed Yvette Aragon as to
the location of his cash. Aragon, in turn, in-
formed Judith Lopez, who subsequently found a
blue bank bag containing approximately $35,900.

Continuing the interview on November 30, 2006,
Judith Lopez then recounted to agents an event
which had occurred on November 15, 2006, when
Duran-Gomez had contacted her telephonically,
then come to her apartment. During their con-
versation, Duran-Gomez instructed her to watch
the television news, which was carrying the story
of the two corpses which had been discovered in
the stolen pickup truck in Richmond, Texas. As
they watched the story, Duran-Gomez informed
Judith Lopez that he and two accomplices had
beaten four people at the Ashcroft warehouse,
because they had started a fire in an effort to es-
cape. According to Judith Lopez, she had then
telephoned their mother to ask her to come over,
so that she could explain what Duran-Gomez
had done. Duran-Gomez went on to relate that
two of the men at the warehouse had later creat-
ed a plan to kill one of Duran-Gomez’s accom-
plices. Duran-Gomez claimed he had not been
there when this information was obtained, and
his accomplice who had been threatened had
beaten the two men. Judith Lopez believed those
two men may have been the corpses which were
found.

On April 15, 2007, ICE agents interviewed Pedro
Portillo and Abraham Melendez, to discuss their
accounts of illegally entering the United States,
and ensuing detention in a Houston, Texas, drop
house. Portillo was re-interviewed on January 23,
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2008. Melendez was re- interviewed on January
24, 2008.

Both Portillo and Melendez began their journey
in El Salvador in October 2006. After passing
through Guatemala into Mexico, they boarded a
train which took them to the United States bor-
der, near Hidalgo, Texas. While on that train,
they met four Honduran Nationals: Freddy
LNU, Jose LNU, Hector LNU, and Abelardo
Sagastume. Later, while walking in the border
area, they met a smuggler named El Perro, who
offered to deliver Portillo and Melendez into the
United States for $1,600 each. On October 31,
2006, Portillo and Melendez joined a group of
approximately 30 aliens who were brought across
the Rio Grande on a raft, and they disembarked
into the United States. The four Hondurans were
in that raft with them.

After arriving in the United States, the group
walked for approximately 15 minutes through a
cornfield, after which 12 of the aliens were put
into a pickup truck and driven to a drop house in
McAllen. They had remained there for approxi-
mately four days, when they were loaded again
into a pickup truck, some covered by a tarp in
the bed, and driven for approximately one-half
hour. When they were let out, they were directed
through the brush by guides for approximately
21 hours. Upon emerging, they were picked up
again and driven to Houston, and they were tak-
en to the Ashcroft warehouse. After being
brought to a room inside the building, the aliens
were directed by a guard named “Pelon” to un-
dress to their underwear and place their clothes
in a bag. Portillo and Melendez were placed in a
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detention room, where they slept until the follow-
ing day, November 6, 2006.

The evening of November 6, 2006, Hector LNU,
one of the Honduran Nationals they had previ-
ously traveled with, entered their detention
room. Hector indicated he had been kept at the
warehouse for six days, and that he was hungry
and desperate to leave. He related his thoughts
of starting a fire as a means of escaping, and
asked the others for their assistance. The group
discouraged him from acting, as Pelon had chil-
dren staying in the building, and Hector subse-
quently agreed not to do anything. Hector ex-
plained he was being kept in another room across
the building, and returned there. Before leaving,
Hector remarked there was another male in his
room that had been at the warehouse for 40 days.

On November 7, 2006, Portillo recalled being
awakened at approximately 6:00 a.m. by shouts
of “Fire!” At that time, Pelon and another guard
named El Chino brought all of the aliens to the
garage, where they were loaded into two vans.
Two of the Hondurans, Hector and Abelardo,
were in the van with Portillo and Melendez.
While driving, El Chino was overheard informing
Pelon of his intentions to investigate the fire, and
it subsequently became clear that he suspected
Hector and Freddy LNU. On the date of the fire,
only seven aliens remained in the warehouse:
Portillo, Melendez, the four Hondurans, and a
Guatemalan male named Espinoza-Diaz. After
the fire, all of the aliens but Espinoza-Diaz were
returned to the same detention room in the
warehouse. El Chino and Pelon first took Hector
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for interrogation, then returned shortly after-
ward for Freddy.

After Hector and Freddy were taken away, Por-
tillo heard moans and groans coming from the
garage. He also indicated that it sounded as if
they were being hit with a stick. About five
minutes after Freddy was taken to the garage,
both Portillo and Melendez heard a gunshot.
Pelon returned to the detention room, and ad-
vised the others, “This is getting hot. Any of you
who knew what was going on better talk or you’ll
be beaten equally.” Pelon then took Melendez to
the garage. Hector and Freddy were in the gar-
age, along with El Chino and an individual later
identified as Duran-Gomez. According to
Melendez, El Chino and Duran- Gomez were
beating Hector and Freddy, who both had marks
on their backs, arms, and stomachs. A broken
broomstick was lying on the floor next to Fred-
dy. Duran-Gomez was observed kicking Hector,
and had a firearm in his waistband.

Melendez, Hector, and Freddy were next di-
rected to return to the detention room. El Chino
entered and instructed all of the aliens to remove
their underwear. Duran-Gomez then instructed
El Chino to tie everyone up, and two cooks pre-
sent in the warehouse assisted by tying every-
one’s hands behind their backs with shoelaces.
After their hands were tied, the aliens were
placed face down on the floor. Duran-Gomez
then began beating Hector again, along with ad-
monishments to tell the truth. Duran-Gomez
next decided to shave the aliens heads and eye-
brows, in an uneven, patchy manner. Abelardo,
however, elected to be beaten rather than be
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shaved. In response, Duran-Gomez kicked him
in the abdomen. During this time frame, all of
the aliens were beaten, and Portillo and other al-
iens were stomped on by Duran-Gomez. Neither
Portillo or Melendez observed Pelon beat any-
one. At approximately 10:00 p.m., Pelon instruct-
ed the cooks to untie everyone. At some point be-
tween November 7 and 8, 2006, two Hondurans
were removed after their fees were paid.

The following day, November 8, 2006, the beat-
ings resumed at approximately 11:00 a.m. The al-
iens were still nude, and their hands were again
tied behind their backs. Five aliens remained,
consisting of Portillo, Melendez, Hector, Abelar-
do, and Victor Espinoza. Hector eventually con-
fessed to starting the fire. Portillo and Melendez
indicated that Duran- Gomez used a broomstick
to sodomize Hector until he bled from his rec-
tum, then forced Hector to lick fecal matter from
the broomstick. E1 Chino later asked Hector why
he had set the fire. Hector responded that he was
desperate. According to Melendez, Pelon related
to him that Hector’s family had paid his entire
smuggling fee, but he was being forced to remain
at the warehouse as punishment. He would be al-
lowed to leave when his health improved.

Portillo and Melendez recalled that on November
9, 2006, E1 Chino had become very intoxicated
and began beating Hector. He had stomped on
his back, and also struck him in the back of the
head with a firearm until he bled. According to
Portillo and Melendez, while all of the aliens
were beaten, Hector was targeted more than the
others. During the beatings, the aliens were
warned not to look, nor were they allowed to
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speak, on penalty of further beatings. On No-
vember 10, 2006, further beatings were adminis-
tered by El Chino and Duran-Gomez. On No-
vember 11, 2006, an incident occurred during
which El Chino came into the detention room and
sprayed perfume on Hector’s back. El Chino
then lit the perfume on fire, burning the skin off
and leaving raw flesh. On this same date, another
group of aliens were delivered to the warehouse,
and placed in a separate room.

By this time, Portillo and Melendez recalled that
Hector’s face was swollen, there were bruises
near his right eye and on his back and arms, and
he had a blood bruise on the back of his head.
Portillo advised he had swelling around his own
left cheek and eye, and there were scratches on
his right cheek from being dragged along the
carpet. In addition to the aforementioned tacties
used during the beatings, Portillo advised Du-
ran-Gomez was known to stomp on various al-
ien’s ankles and hands. He recalled one occasion
when Hector was sodomized with a beer bottle
by El Chino.

On November 12, 2006, Pelon informed the aliens
they would each be allowed a phone call to con-
tact family members. They were told to notify
their family that they were being beaten and that
if the smuggling fee was not satisfied promptly,
they would be killed. While Portillo made his eall,
he was struck in the head. Pelon ordered one of
the aliens to strike the callers while they were
each on the telephone. Later that day, Duran-
Gomez instructed the cooks to tie the aliens’
hands behind their backs while they laid on their
stomachs. In response to a comment by Melen-
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dez, Duran-Gomez stomped on his back approx-
imately eight times. Duran-Gomez also fired a
gunshot into the floor between the heads of
Melendez and Hector. Aside from Espinoza, all
of the aliens were beaten that day.

On November 13, 2006, Melendez was brought
into the detention room by Duran-Gomez, who
had become angered that Pelon had moved him
to another room. After directing Melendez to
strip naked, his hands were bound behind his
back and a bag was tied over his head. He was
then stood against the wall, and Duran-Gomez
punched him in the forehead. Melendez fell to
the ground, bleeding from his forehead and lip.
Duran-Gomez stated that he felt calmer, be-
cause he had seen blood that day. That same
morning, Hector and Abelardo began making
plans to escape. Pelon became aware of this plan,
and El Chino tied up Hector and Abelardo. They
were placed on the floor face down and whipped
with an extension cord, and also beaten with a
broomstick until it broke. Melendez was brought
into the room by Duran-Gomez, and he was also
beaten and whipped by both El Chino and Du-
ran-Gomez. Portillo was whipped and beaten by
El Chino, and kicked in the face by Duran-
Gomez. Approximately 30 minutes after the
beatings, Pelon arrived and moved Melendez and
Portillo from the detention room.

While Melendez and Portillo were in the other
room, KEspinoza was overheard by Melendez in-
forming Pelon of new plans by Hector and Abe-
lardo to escape. Espinoza reported they had told
him if he did not assist them they would beat him
to death with a metal pipe they had found. Af-
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terward, Melendez could hear Abelardo and Hec-
tor being beaten. According to Melendez, Duran-
Gomez arrived at approximately 11:00 p.m., and
was informed by Pelon and El Chino of the es-
cape plan. Duran-Gomez responded that, “[if
they were planning on escaping] those sons of
bitches don’t want to live.” Instructions were
then given to place bags over the heads of Hector
and Abelardo. Melendez then heard more moans
and groans, and the sounds of beatings rendered
with a stick. Melendez stated his belief that Abe-
lardo died early on, because he could hear only
the suffering of one person. He added that, at the
time he and Portillo were removed from the de-
tention room, Abelardo was extremely weak-
ened, and had to be assisted to the bathroom by
Espinoza. Melendez recalled the beatings lasted
approximately one hour, and the moans and
groans weakened until there was silence. He
then overheard an unidentified voice indicate
Hector had died.

Following the aforementioned beatings, Portillo
and Melendez never saw Hector or Abelardo
again. On approximately November 19 or 20,
2006, they were both released and left Houston.

On November 29, 2006, ICE agents interviewed
Victor Espinoza-Diaz to discuss his account of il-
legally entering the United States, and ensuing
detention in the Ashcroft warehouse. Espinoza-
Diaz was re-interviewed on January 23, 2008. In
these interviews, Espinoza-Diaz corroborates the
information provided by Melendez and Portillo.
He advised that Hector and Abelardo had ap-
proached him for assistance with their escape
plan. They had asked him to distract Pelon so
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that they could go to the kitchen for a knife and
to the bathroom for a stick, with the intention of
killing Pelon in order to escape. Espinoza-Diaz
declined, however, to assist them, and informed
Pelon of the plan. He did so because Hector and
Abelardo had threatened to kill him if he did not
help them. When Espinoza-Diaz was moved to
another room, he heard Duran-Gomez call out
for the bags which were placed over the heads of
Hector and Abelardo.

According to Espinoza-Diaz, when the police ar-
rived at the warehouse, only he and two other al-
iens were present. After being taken to an ICE
detention facility, he came in contact with Du-
ran-Gomez at the institution’s cliniec. At that
time, Duran-Gomez asked him if he had selected
Duran-Gomez from a lineup. When Espinoza-
Diaz responded affirmatively, Duran-Gomez
asked why. Espinoza-Diaz then asked Duran-
Gomez why he had beaten Espinoza-Diaz and
the others, and why he had killed the two men in
spite of their pleas for themselves and their chil-
dren. When a guard appeared, the conversation
ended. Espinoza- Diaz informed agents he con-
tinued to be in fear of Duran-Gomez and his as-
sociates, and was concerned about the danger to
himself and his family.

On December 7, 2007, Judith Lopez was again in-
terviewed by ICE agents, with her attorney pre-
sent. During this interview, she revised her ear-
lier statements to agents, made on November 30,
2006. During the second interview, Judith Lopez
indicated that when Duran- Gomez had come to
her apartment, he acknowledged having beaten
seven people at the Asheroft warehouse with a
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golf club. As a result of those beatings, two of the
men had died. She further advised that Duran-
Gomez had once commented to her, “...it’s either
me or them...”

Following the aforementioned beatings, Portillo
and Melendez never saw Hector or Abelardo
again. On approximately November 19 or 20,
2006, they were both released and left Houston.

On November 29, 2006, ICE agents interviewed
Victor Espinoza-Diaz to discuss his account of il-
legally entering the United States, and ensuing
detention in the Ashcroft warehouse. Espinoza-
Diaz was re-interviewed on January 23, 2008. In
these interviews, Espinoza-Diaz corroborates the
information provided by Melendez and Portillo.
He advised that Hector and Abelardo had ap-
proached him for assistance with their escape
plan. They had asked him to distract Pelon so
that they could go to the kitchen for a knife and
to the bathroom for a stick, with the intention of
killing Pelon in order to escape. Espinoza-Diaz
declined, however, to assist them, and informed
Pelon of the plan. He did so because Hector and
Abelardo had threatened to kill him if he did not
help them. When Espinoza-Diaz was moved to
another room, he heard Duran-Gomez call out
for the bags which were placed over the heads of
Hector and Abelardo.

According to Espinoza-Diaz, when the police ar-
rived at the warehouse, only he and two other al-
lens were present. After being taken to an ICE
detention facility, he came in contact with Du-
ran-Gomez at the institution’s clinic. At that
time, Duran-Gomez asked him if he had selected
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Duran-Gomez from a lineup. When KEspinoza-
Diaz responded affirmatively, Duran-Gomez
asked why. Espinoza-Diaz then asked Duran-
Gomez why he had beaten Espinoza-Diaz and
the others, and why he had killed the two men in
spite of their pleas for themselves and their chil-
dren. When a guard appeared, the conversation
ended. Espinoza- Diaz informed agents he con-
tinued to be in fear of Duran-Gomez and his as-
sociates, and was concerned about the danger to
himself and his family.

On December 7, 2007, Judith Lopez was again in-
terviewed by ICE agents, with her attorney pre-
sent. During this interview, she revised her ear-
lier statements to agents, made on November 30,
2006. During the second interview, Judith Lopez
indicated that when Duran- Gomez had come to
her apartment, he acknowledged having beaten
seven people at the Ashcroft warehouse with a
golf club. As a result of those beatings, two of the
men had died. She further advised that Duran-
Gomez had once commented to her, “...it’s either
me or them...”

See [Case 4:06-Cr-459, Document 109 at pp. 3-9, June 6,
2008)]. The PSR shows that the Government could have
indicted Duran-Gomez in 2006 or 2007, and could have
proceeded to trial as early as 2008. For reasons known
only to the Government, it chose not to do so. And, while
the Government has no duty to indict at any particular
time, it has a legal and ethical obligation to prosecute
prudently and efficiently while remaining cognizant of
the liberty rights conferred on an accused. See Lovasco,
431 U.S. at 791 [Prosecutors are under no duty to file
charges before they are satisfied that evidence is suffi-
cient.] This duty does not extend to the government the
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right to investigate a citizen while detaining him in jail,
essentially, holding him in “limbo” without charges for
tactical advantage or to punish.

C. Post-Indictment Delay

Duran-Gomez also contends that he has been de-
nied a speedy trial under the Act and Sixth Amendment
since the 2010 Indictment. Here, his claims under the
Act and the Sixth Amendment merge into a single claim
and are subject to a Barker analysis. However, the law,
logic and facts that dictated the Court’s determination in
the pre-indictment discussion heretofore, also applies
here. Therefore, that determination is incorporated in
this section by reference.

The Government contends that the defense team
[Duran-Gomez’s counsel] “resort[ed] to a ‘pleading
games’ in an attempt to thwart prosecution . . . by in-
creasing the delay and cost; and, on no less than 12 oc-
casions has . . . requested continuance of the trial dates
or pleading deadlines.” For this argument, the Govern-
ment relies only on Duran-Gomez’s motions for continu-
ance as proof that the delay occasioned, has not preju-
dice him.

The Court is of the opinion that the Government’s
reliance on the motions alone does not defeat Duran-
Gomez’s prejudice claim. The prejudice commenced dur-
ing the pre-indictment phase and ecarried forward.
Hence, the Court finds that the vast majority, if not all,
of the continuances that Duran-Gomez sought were pre-
cipitated by the Government’s trial strategy of inten-
tional delay. Both the Government and the Court owe an
“affirmative obligation” to a eriminal defendant and to
the public to bring matters to trial promptly. United
States v. Black, 918 F.3d 243, 253 (2nd Cir. 2019). Here,
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the Government failed and, thereby, successfully frus-
trated the Court in its duty.

The Government admits that since 2010, the length
of delay in the trial of this case is “presumptively preju-
dicial”. See [Government’s Response, Dkt. No. 458 at
p.13]. By this admission, it concedes that delay has been
excessively protracted. Nevertheless, it does not con-
cede that the burden is on it to prove that the delay was
justified and that Duran-Gomez suffered no prejudice.
See Doggett, 505 U.S. at 656-58; see also Serna-
Villarreal, 352 F.3d 231.

The Court is of the view that the Government has
not satisfied its burden by simply pointing to continu-
ances sought by Duran-Gomez. This argument does not
satisfy the Barker or Serna-Villarreal, requirements.
Case law dictates that the Government establish that
the “presumption of prejudice” is extenuated, or is oth-
erwise rebutted by evidence. The fact that continuances
were sought and granted is simply not determinative.
Something more is required of the Government. See
Black, 918 F.3d at 254. What is required is evidence that
shows that the Government’s conduct did not artfully
and strategically engineer Duran-Gomez into positions
where he, of necessity, sought continues. See [Dkt. No.
499, Supplemental Memorandum]. The record shows
that, in fact, it did. The Government cannot rely on its
own mischief as a defense to Duran-Gomez’s speedy tri-
al rights while claiming no prejudice.

Indeed, the record shows that the Government did
not obtain an NOI concerning Duran-Gomez until Sep-
tember 9, 2012, after the case had been set for trial on
numerous occasions. Specifically, the Court had set the
cases for trial on seven occasions: December 14, 2010,
April 26, 2011, August 23, 2011, November 29, 2011,
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February 28, 2012, May 1, 2012, and November 13, 2012.
The filing of an NOI appreciably changed the trial land-
scape in ways not previously contemplated. Those con-
tinuances were based on the fact that the Government
had not provided discovery, even though it claimed an
open file. It used those continuances to strike plea
agreements with other defendants while withholding
trial evidence that Duran-Gomez was due for trial prep-
aration. As a result, the Court concludes that even
though the Government announced in 2007 that it was
going to seek the death penalty as to Duran-Gomez, and
that it was ready for trial in 2013, it was not prepared to
try the case. By 2013, the government had provided lim-
ited discovery to Duran-Gomez, most, if not all of which
was delivered on or about April 20, 2011. This disclo-
sure, however, amounted to less than 14% of its discov-
ery obligation. Subsequent disclosures reveal that sub-
stantial documents and reports were in the Govern-
ment’s possession in 2011. While, it claimed to be oper-
ating under an “open file policy” and openly stated to
the Court “everyone would be on the same page from a
discovery perspective” it was not operating with candor
or honesty.

This conduct did not go unnoticed by Duran-Gomez
as suggested by the Government. At the time, counsel
asserted that his client’s ability to get a fair trial was be-
ing impacted by the Government’s tactics. See [PH
Conf. (10.11.12), pp. 6-12]. However, the Government’s
did not stop with its lack of candor with regard to dis-
covery. After the case was again set for trial on April 23,
2013, notice of the arrest of Rodriguez-Mendoza was
disclosed. His arrest ushered in a new and protracted
period of delay at the behest of the Government. The
Government’s previous announcement that Duran-
Gomez would be the only death penalty qualified de-
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fendant going to trial prompted the Court to set the case
for trial. Nevertheless, the government changed its
mind, insisting on one capital trial that would include
Rodriguez-Mendoza. Learning of this fact, the Court
encourage a severance of Rodriguez-Mendoza and all
non-capital defendants from Duran-Gomez’s trial. The
Government rejected this opportunity and announced
that it would be seeking an NOI as to Rodriguez-
Mendoza in order that it could have a single trial. See
[PH Conf. (5.28.13) pp. 7-13].

Although, the Government was insisting on a single
trial, it did not seriously move forward to obtain an NOI
as to Rodriguez-Mendoza. Instead it sought a four-week
delay to decide how it did handle Rodriguez-Mendoza
even though the government had made it clear that it
was going to seek the death penalty against him. That
four week delay lasted almost four years to February
10, 2017. In the meantime, the Government engaged in
plea bargaining with Rodriguez-Mendoza and sought to
resolve whether his intellectual 1Q was too low be tried
under the Death Penalty Act.! Dutifully, the Court con-
tinued to set the case for trial based on representations
by the Government as to when it would be ready for tri-
al.

The government’s dilemma is laid bare at the
Court’s July 29, 2015, conference. The Government an-
nounced that it was “. . . in somewhat of a limbo . ..” It
had not obtained an NOI as to Rodriguez-Mendoza and

14 On August 5, 2015, after the Court ordered the Govern-
ment to “seek or not” an NOI as to Rodriguez-Mendoza, it in-
formed the Court that it would do so by September 15, 2015. It did
not, and again sought an extension.
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was not ready to try the case. With little warning, the
prosecution team was replaced on December 17, 2015.
The new team promptly announced ready for trial.
However, it had no NOI as to Rodriguez-Mendoza and
continued to insist on a single trial. All the time, Duran-
Gomez’s counsel continued to complain about the inef-
fectiveness of the “open file” policy. According to coun-
sel, critical evidence had not been disclosed.

This long delay by the Government has been preju-
dicial and cannot be articulated with specificity and pre-
cision. Nevertheless, the Court is of the opinion that Du-
ran-Gomez cannot nor should he be required to do so
since events between 2010 and 2017 were under the
Government’s control. Hence, the Court is left to con-
clude that, at the outset, the delay was intentional, de-
signed to gain some tactical advantage, and not in the
interest of justice. Marion, 404 U.S. at 325 (1971). The
record of Court proceeding since 2006, speaks loudly
and clearly that Duran-Gomez’s speedy trial rights have
been violated and that he has been irreparable preju-
diced. The Government’s prosecutorial policy has had a
discriminatory impact. See United States v. Armstrong,
517 U.S. 456, 465 (1996).

The Government also asserts that Duran-Gomez
failed to consciously seek a speedy trial. Therefore, he
cannot now claim prejudice. In the Court’s view, pre-
suming waiver of a fundamental right based on “inaction
is inconsistent with [the Supreme Court’s] pronounce-
ments on waiver of Constitutional rights.” Barker, 407
U.S. at 525. In fact, the delays in this case up to January
30, 2017, must be attributed to the Government because
it was then that the vast majority of discovery was final-
ly delivered to Duran-Gomez. Even then, the Govern-
ment acknowledged that other discovery would be forth-
coming.
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The effect of the Government’s conduct has been to
punish Duran-Gomez!®. His arrest, pretrial detention
and unnecessary criminal prosecution for obstruction,
speaks loudly concerning the Government’s motivations.
See Bigler, 810 F.3d at 1323 (5th Cir. 1987). It has of-
fered no explanation why it took four years to indict Du-
ran-Gomez or the additional seven years to provide him
with discovery that has been in the Government’s hands
since 2006-07.

The provision of the Act and the Sixth Amendment
do not abide such conduct. The Court is of the opinion
that the delay in this case is so excessive that it has pre-
sumptively “compromise[d] the reliability of a trial in a
way that [Duran-Gomez] [cannot] prove, or for that mat-
ter, identify.” Doggett, 505 U.S. at 655. This conclusion
IS necessary, in part, because the Government has not
handled this case in a systematiec and conventional man-

15 Although Duran-Gomez has not raised the issue of double
jeopardy, the Court sua sponte raises the issue pursuant to Illinois
v. Vitale, 447 U.S. 410 (1980). There, the Supreme Court addressed
the guarantees afforded an accused under the Fifth Amendment to
the federal Constitution. Directing our attention to North Carolina
v. Pearce, 395 U.S. 711, 717 (1969), the Supreme Court stated that
“[t]he constitutional prohibition of double jeopardy . . . protects
against multiple punishments for the same offense.” Id. at 415.

While the offense conduct in the case at bar is not the
“same offense” conduct described in the obstruction case, the Gov-
ernment precipitously injected its immigration investigation mate-
rials into it. The result of this wanton conduct was to enhance Du-
ran-Gomez’s punishment far above that of the ordinary obstruction
case. The effect was to punish him for unadjudicated conduct — con-
duct that is yet to be tried to a jury. The “Due Process” clause pro-
tects criminal defendants against conduct that punishes unadjudi-
cated conduct, in particular, where the conduct alleged is the sub-
ject of an ongoing prosecution.
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ner, along the lines of “fair play and decency”. By all ac-
counts, the Government’s delay has been and continues
to be oppressive and unjustified. See Dickey v. Florida,
398 U.S. 30, 51-52 (1970).

The Court has thoroughly considered the Govern-
ment’s evidence and argument against dismissal of the
Indictment and, accordingly, finds that the evidence and
argument are lacking and disagreeable with regard to
the Act, the Sixth Amendment and Fifth Amendment
“due process” principles. Hence, the integrity, efficiency
and centrality of the rule of law and good conscience dic-
tates dismissal. In view of the analysis and discussion
concerning both pre-indictment and post-indictment de-
lay, the Court finds actual prejudice and HOLDS that
the 2017 Superseding Indictment be, and it is hereby,
DISMISSED with Prejudice. Barker, 407 U.S. at 522.

It is so ORDERED.
SIGNED on this 12th day of March, 2020.

Kenneth M. Hoyt
United States District Judge
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APPENDIX C

1. The Sixth Amendment to the Constitution pro-
vides:

In all eriminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall
have been committed, which district shall have been
previously ascertained by law, and to be informed of
the nature and cause of the accusation; to be con-
fronted with the witnesses against him; to have com-
pulsory process for obtaining witnesses in his favor,
and to have the Assistance of Counsel for his de-
fence.

2. 8 U.S.C. § 1324(a)(1)(A)-(B) provides:

(a) Criminal penalties
(1)(A) Any person who--

(i) knowing that a person is an alien, brings to or
attempts to bring to the United States in any
manner whatsoever such person at a place other
than a designated port of entry or place other
than as designated by the Commissioner, regard-
less of whether such alien has received prior offi-
cial authorization to come to, enter, or reside in
the United States and regardless of any future
official action which may be taken with respect to
such alien;

(i) knowing or in reckless disregard of the fact
that an alien has come to, entered, or remains in
the United States in violation of law, transports,
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or moves or attempts to transport or move such
alien within the United States by means of trans-
portation or otherwise, in furtherance of such vio-
lation of law;

(iii) knowing or in reckless disregard of the fact
that an alien has come to, entered, or remains in
the United States in violation of law, conceals,
harbors, or shields from detection, or attempts to
conceal, harbor, or shield from detection, such al-
len in any place, including any building or any
means of transportation;

(iv) encourages or induces an alien to come to,
enter, or reside in the United States, knowing or
in reckless disregard of the fact that such coming
to, entry, or residence is or will be in violation of
law; or

(v)(I) engages in any conspiracy to commit any of
the preceding acts, or

(IT) aids or abets the commission of any of the
preceding acts,

shall be punished as provided in subparagraph (B).

(B) A person who violates subparagraph (A) shall,
for each alien in respect to whom such a violation oc-
curs--

(i) in the case of a violation of subparagraph (A)()
or (v)(I) or in the case of a violation of subpara-
graph (A)(ii), (iii), or (iv) in which the offense was
done for the purpose of commercial advantage or
private financial gain, be fined under Title 18, im-
prisoned not more than 10 years, or both;
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(i1)) in the case of a violation of subparagraph
(A)(i), (iil), (iv), or (v)(II), be fined under Title 18§,
imprisoned not more than 5 years, or both;

(iii) in the case of a violation of subparagraph
(A)(), (ii), (iii), (iv), or (v) during and in relation to
which the person causes serious bodily injury (as
defined in section 1365 of Title 18) to, or places in
jeopardy the life of, any person, be fined under
Title 18, imprisoned not more than 20 years, or
both; and

(iv) in the case of a violation of subparagraph
(A)(), (ii), (i), (iv), or (v) resulting in the death of
any person, be punished by death or imprisoned
for any term of years or for life, fined under Title
18, or both.

3. 18 U.S.C. § 1201(a) provides:

(a) Whoever unlawfully seizes, confines, inveigles,
decoys, kidnaps, abducts, or carries away and holds
for ransom or reward or otherwise any person, ex-
cept in the case of a minor by the parent thereof,
when--
(1) the person is willfully transported in inter-
state or foreign commerce, regardless of whether
the person was alive when transported across a
State boundary, or the offender travels in inter-
state or foreign commerce or uses the mail or any
means, facility, or instrumentality of interstate or
foreign commerce in committing or in further-
ance of the commission of the offense;
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(2) any such act against the person is done within
the special maritime and territorial jurisdiction of
the United States;

(3) any such act against the person is done within
the special aircraft jurisdiction of the United
States as defined in section 46501 of title 49;

(4) the person is a foreign official, an internation-
ally protected person, or an official guest as those
terms are defined in section 1116(b) of this title;
or

(5) the person is among those officers and em-
ployees described in section 1114 of this title and
any such act against the person is done while the
person is engaged in, or on account of, the per-
formance of official duties,

shall be punished by imprisonment for any term of
years or for life and, if the death of any person re-
sults, shall be punished by death or life imprison-
ment.

4. 18 U.S.C. § 1203(a) provides:

(a) Except as provided in subsection (b) of this sec-
tion, whoever, whether inside or outside the United
States, seizes or detains and threatens to kill, to in-
jure, or to continue to detain another person in order
to compel a third person or a governmental organiza-
tion to do or abstain from doing any act as an explicit
or implicit condition for the release of the person de-
tained, or attempts or conspires to do so, shall be
punished by imprisonment for any term of years or
for life and, if the death of any person results, shall
be punished by death or life imprisonment.
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5. 18 U.S.C. § 1505 provides:

Whoever, with intent to avoid, evade, prevent, or ob-
struet compliance, in whole or in part, with any civil
investigative demand duly and properly made under
the Antitrust Civil Process Act, willfully withholds,
misrepresents, removes from any place, conceals, co-
vers up, destroys, mutilates, alters, or by other
means falsifies any documentary material, answers
to written interrogatories, or oral testimony, which is
the subject of such demand; or attempts to do so or
solicits another to do so; or

Whoever corruptly, or by threats or force, or by any
threatening letter or communication influences, ob-
structs, or impedes or endeavors to influence, ob-
struct, or impede the due and proper administration
of the law under which any pending proceeding is be-
ing had before any department or agency of the
United States, or the due and proper exercise of the
power of inquiry under which any inquiry or investi-
gation is being had by either House, or any commit-
tee of either House or any joint committee of the
Congress--

Shall be fined under this title, imprisoned not more
than 5 years or, if the offense involves international
or domestic terrorism (as defined in section 2331),
imprisoned not more than 8 years, or both.
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6. 18 U.S.C. § 3161(b) provides:

(b) Any information or indictment charging an indi-
vidual with the commission of an offense shall be
filed within thirty days from the date on which such
individual was arrested or served with a summons in
connection with such charges. If an individual has
been charged with a felony in a distriet in which no
grand jury has been in session during such thirty-
day period, the period of time for filing of the indict-
ment shall be extended an additional thirty days.
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