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OPINION

Thomas T. Woodall, J.
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*1 Following a jury trial in 1990, Oscar Smith was
sentenced to receive the death penalty in each of three
first degree murder convictions in the Criminal Court of
Davidson County. The Tennessee Supreme Court affirmed

the convictions and sentences of death in | State v. Smith,
868 S.W.2d 561 (Tenn. 1993). Mr. Smith is scheduled to
be executed February 4, 2021. This appeal by Mr. Smith is
from the trial court's summary dismissal of “Oscar Smith's
Omnibus Request for Relief on His Jury Claims,” (hereinafter
“Omnibus Request”). After oral arguments and review of the
briefs and the appellate record, we affirm the judgment of the
trial court in part, and dismiss the appeal in part.

Procedural Background

From the record and briefs it is apparent that Mr. Smith “has
pursued at least one unsuccessful challenge to [Mr. Smith's]
conviction[s] and [death] sentence through direct appeal, state
post-conviction, and federal habeas corpus proceedings,” see
Tennessee Supreme Court Rule 12.4.(A), which resulted in
our Supreme Court setting Mr. Smith's execution date. Mr.
Smith filed the Omnibus Request after the execution date was
set. The Omnibus Request seeks relief under the following
“procedural mechanisms potentially available in Tennessee,”
which we set forth as described in Mr. Smith's Omnibus
Request:

* Statutory writ of error coram nobis

* Bivens-like action [ Bivens v. Six Unknown named
Agents of the Federal Bureau of Narcotics, 403 U.S. 388
(1971)]

* Motion to reopen post-conviction petition under

Tennessee Code Annotated section 40-30-117
» Common law writ of audita querela

* A motion to correct illegal sentence pursuant to

Tennessee Rules of Criminal Procedure, Rule 36.1

* Open Courts Clause of Article I, section 17 of the
Tennessee Constitution

* The due process provisions in the Fifth and Fourteenth
Amendments of the United States Constitution, and the
law of the land provision in Article I, section 8 of the
Tennessee Constitution
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As to Mr. Smith's request to reopen his post-conviction

Tennessee Code Annotated section
40-30-117, following proper statutory procedure, Mr. Smith

petition pursuant to

filed an application in the Court of Criminal Appeals for
permission to appeal from the trial court's denial of the motion

to reopen the post-conviction petition. See | Tenn. Code
Ann. § 40-30-117(c). The application was denied. Oscar
Smith v. State of Tennessee, No. M2020-00493-CCA-R28-PD
(Tenn. Crim. App. May 1, 2020) (order denying permission
to appeal denial of motion to reopen post-conviction petition)
perm. app. denied (Tenn. Aug. 5, 2020). Accordingly, that
claim is not before this court in this case.

On page 2 of his Omnibus Request, Mr. Smith candidly
acknowledges that Tennessee courts have previously
interpreted his theories of procedural vehicles to present his
jury claims in a manner that might foreclose relief for Mr.
Smith in this proceeding. Specifically, Mr. Smith asserts a
summary of his arguments for relief in the Omnibus Request

filed in the trial court as follows:

While acknowledging that Tennessee
courts have construed each of these
procedural vehicles in ways that may
foreclose his ability to obtain relief, he
presents here every procedural vehicle
of which he is aware. He respectfully
requests that this Court (1) interpret
at least one of these vehicles as
providing an avenue for relief; (2) if
none of these provide such a vehicle,
create a new procedural mechanism
for him to vindicate his constitutional
or (3) hold that one or
more of these procedural vehicles

rights;

are unconstitutional because it leaves
him without a mechanism for him
to vindicate his constitutional rights.
State and federal due process and state
open courts constitutional provisions
require that Tennessee courts provide
Mr. Smith a procedure by which he
may establish his entitlement to relief
for the constitutional violations that
infected his capital trial.
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*2 Mr. Smith's statement of the issues in this appeal
asserts that this court must determine whether one of
the procedural vehicles submitted in the Omnibus Request
permits adjudication of his claims regarding:

1) introduction of extraneous, prejudicial, and untrue
information during the jury's deliberations;

2) deception which resulted in a juror biased against Mr.
Smith being seated on the jury; and

3) “other claims of juror misconduct” — however only one
such claim is alleged in the statement of issues —unsworn
opinion “testimony” by a juror during deliberations.

In the alternative to granting relief to Mr. Smith pursuant
to one or more of the “procedural vehicles” he has named,
Mr. Smith asserts that this court should determine whether
the courts must fulfill constitutional duties by “independently
providing a non-statutory procedure for the adjudication” of
Mr. Smith's claims.

Mr. Smith's claims derive from the contents of signed
statements purportedly from three of the jurors who sat on the
jury which convicted Mr. Smith of three counts of first degree
murder and imposed the sentence of death for each of the
three convictions. Mr. Smith asserts that each claim is based
upon violations of his constitutional rights guaranteed by the
United States and/or Tennessee Constitutions. The statements
are not affidavits. They are each designated as a declaration
of each person, with the following sentence directly above
the signature: “I, [Declarant], declare under penalty of perjury
that the foregoing is true and correct.” In order to protect the
identity of each juror named in the statements, they shall be
designated herein as “Juror A,” “Juror B,” and “Juror C.”
Juror A's statement is dated in handwriting as “11-22-2019;”
Juror B's is dated in handwriting as “11-25-19;” and Juror C's
is dated in handwriting as “12-1-19.”

All three statements are typed. The statements of Juror A and
Juror B have no changes to what was typed. However, Juror
C's statement contains handwritten changes initialed with
Juror C's initials. There is nothing in the record to disclose
who interviewed the people who signed the statements,
who typed the statements, the amount of time between any
interview and the signing of the statements, the method(s)
of the interviews (by phone, in person, etc.), or why it took
almost thirty years after Mr. Smith's trial for the jurors’
statements to be obtained. Also, since the statements are not
notarized, there is nothing authenticating the identification of
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the persons who signed the statements. There is nothing in
the record disclosing when or how the statements came into
possession of Mr. Smith.

We conclude that the statements should be set forth herein.
Each statement has been redacted where necessary to protect
the identities of the persons who signed the statements, but
nothing which is redacted is relevant to the disposition of this
appeal. Juror C's statement will be set forth as amended.

Declaration of [Juror A]

I, [Juror A], an adult resident of Davidson County, Tennessee,
declare as follows:

1. I was on the jury that sentenced Oscar Frank Smith to
death.

2. At the time I was called to serve on Mr. Smith's jury,
I believed that anytime someone killed a person on
purpose they should get the death penalty. That was my
belief then and I still believe that today.

*3 3. Mr. Smith's case was even worse than most murders,
because it was three murders. Two of the victims were
children.

4. At the time of the trial, I was [employed at a Nashville
business]. My boss did not want me to be away from
work. At one point, | was late for court and the Judge
scolded me for being late. He told me that my boss was
not the boss in his courtroom. The Judge said, “I am!”
He told me I better be on time next time.

5. Before I was selected, the Judge talked to me in the
courtroom about my views on the death penalty. When |
was being questioned personally by the Judge, I felt like
he did not like my answers. I was confused by what the
Judge was saying to me, so I just went along with him.
In fact, I have never believed a person should get a life
sentence if they meant to kill someone. There was not
anything Mr. Smith's lawyers could have said that would
have made me change my opinion.

6. It was a tragedy how the police were called to the house,
but they didn't go inside. That young boy may have still
been alive.

7. Paul Newman was one of the public defenders for Mr.
Smith. My brother-in-law was friends with him. They

APPENDIX B

were both from the Scottsboro area outside of Nashville,
TN. Mr. Newman was a police officer before he became
an attorney.

I, [Juror A], declare under penalty of perjury that the
foregoing is true and correct.

/s/ [Juror A

[Juror A]

Dated: 11-22-2019

Declaration of [Juror B]

I, [Juror B], an adult resident of Davidson County, Tennessee,
declare as follows:

1. I was on the jury that sentenced Oscar Frank Smith to
death.

2. Thinking about this case now and knowing what I now
know, I wish we had given him life in prison instead of
the death penalty. I was just 30 or 31 at that time, and I
believed that life in prison was just 13 years. I did not
think 13 years was enough time for this crime, so I voted
for death.

3. We went through the voting quite a few times. We
wrote down our vote, but everyone knew who was voting
against the death penalty.

4. There was a young girl who was really upset with the
idea of the death penalty and electrocution. I talked to
her in the jury room privately and assured her that life in
prison was only 13 years. We had this conversation off
to the side during deliberation. After our discussion, she
later changed her vote and the jury became unanimous
as to the death verdict.

5. I really didn't think an execution would ever happen,
because and I was young and naive. I would now vote
for life.

6. There were some hot heads on the jury. Those men
just wanted to make a quick decision and go home. I
remember one or two of them had their minds made
up before we even deliberated. It was clear that nothing
would change their minds about giving Mr. Smith the
death penalty. Those guys just wanted out of there and
didn't participate in the discussion except to hurry us
along.
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I, [Juror B], declare under penalty of perjury that the

foregoing is true and correct.

/s/ [Juror B

[Juror B]

Dated: 11-25-2019

Declaration of [Juror C]

I, [Juror C], an adult resident of Davidson County, Tennessee,
declare as follows:

1. Many years ago, I served on a jury in the case involving
the prosecution of Oscar Frank Smith.

*4 2. In explaining Mr. Smith's alibi for the crime, the
defense talked about it being a foggy night and said that
thick fog caused Mr. Smith to have to drive slowly. When
I'was in [ ] High School, I took an aerospace science class
taught by the head of local civil aviation. Later, when I
was in the Navy [ ], I took a similar course. From those
classes, I learned about weather patterns. As I explained
to the jury, I knew from my training that the wind, as
reported that night, would have cleared the fog enough
that a person would not have had to drive as slowly that
evening.

3. Mr. Smith was found guilty of three individual murders.
You automatically had to give death.

4. None of us doubted Mr. Smith was guilty, even the two
alternates. We ate in the courthouse and therefore could
speak about things we heard at lunch. When we were
eating, the alternates could throw in their opinions. The
alternates let us know they also thought Mr. Smith was
guilty.

5. There were two younger [jurors] who really had a hard
time voting, because they did not want to give the death
penalty. One [juror] was black and one [juror]| was white.

6. The [foreperson], [ ], talked to us each privately in a quiet
voice, when we began deliberating. [The foreperson]
talked to most of us for about three minutes, but talked
to the two younger [jurors] for at least 15 minutes each
privately.

7. After we all met with the [foreperson], we again met as
a group. We went around the table and each gave our
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reasons for our vote. At some point, the two younger
[jurors], who sat next to each other, changed their vote.

I, [Juror C], declare under penalty of perjury that the
foregoing is true and correct.

[s/ [Juror C
[Juror C]

Dated: 12-1-2019
Concerning Juror A's statement relied upon by Mr. Smith in
his Omnibus Request, Mr. Smith included within the pleading
a transcript of a portion of the voir dire of Juror A concerning
imposition of the death penalty. It states as follows:

[Defense Counsel]: Okay. And would the fact that there are
three people killed, would that in any way inhibit you
from considering life imprisonment as opposed to the
death penalty? Or do you consider that any person who
is convicted of three crimes or murder should receive the
death penalty automatically?

Juror [A]: If he's proven guilty, he should, yes, sir.

[Defense Counsel]: Okay. So even though the Judge would
instruct you that you are to weigh the factors, is it your
position and are you telling the Court that if it is three
murders, that you would automatically vote for the death
penalty?

Juror [A]: Yes, sir.

[Defense Counsel]: And that would be despite whatever
instructions the Judge may give you because of your
personal feelings concerning this type of crime.

Juror [A]: Yes, sir.

[Defense Counsel]: Your Honor, at this point we'd ask that
he be excused.

[Prosecutor]: Well, Your Honor, I'd object at this point, He's
already answered the question a different way.

The Court: He answered the question already that if he
thought the aggravating factors did not outweigh the
mitigating factors that he would impose a life sentence.
He has answered that two or three different ways. I think
you need to answer the question now, [Juror A], and I
understand what his question is, is whether or not, if you
did not find that the mitigating — that the aggravating
factors outweighed the mitigating factors, in any of the



Smith v. State, Slip Copy (2020)
2020 WL 5870566

three cases involving the victim of homicide, whether or
not you would follow the law and impose a life sentence
in each case, or whether he would decide because there
were three cases that you would automatically impose
a life sentence in each case, or whether he would
decide because there were three cases that you would
automatically impose the death sentence or something.
That's the question.

*5 In other words, if in any one of the three cases where

there are victims alleged, you thought the aggravating
factors outweighed the mitigating factors you would
impose the death penalty in that particular case of
that particular victim. But if in none of the cases
you thought the aggravating factors outweighed the
mitigating factors, then you would impose a life sentence
in each of those?

Juror [A]: Yes, sir. Yes, sir.

The Court: And not add them up and have a cumulative --
Juror [A]: Right.

The Court: -- sort of a --

Juror [A]: Yes, sir.

The Court: -- finding? Do you understand the point I'm
making?

Juror [A]: Yes, sir.

The Court: All right. Now, understanding that, I'm not
trying to interject my question into [Defense Counsel's],
but I thought based on your earlier answers you may
have misunderstood them. If you had, say, Victim A,
and you found that the aggravating circumstances did
not, beyond a reasonable doubt, outweigh the mitigating
circumstances in that case, what would your sentence
be?

Juror [A]: Life.

The Court: If you had Victim B, and you thought
the aggravating factors did not outweigh beyond a
reasonable doubt the mitigating factors as to the victim,
what would --

Juror [A]: that would be life.

The Court: -- your verdict be? And as to Victim C, if
you found that the aggravating factors did not beyond a

6A
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reasonable doubt outweigh the mitigating factors, what
would your verdict be —

Juror [A]: Life.

The Court: -- in that case? All right. So are you saying if
factors did not outweigh — the aggravating factors did
not beyond a reasonable doubt outweigh the mitigating
factors, in any of the three victim's case that you would
return a verdict of life in this case, assuming —

Juror [A]: Yes, sir.

The Court: -- that guilt is proven beyond a reasonable
doubt; is that what you're saying?

Juror [A]: Yes, sir.

The Court: Okay. I thought that that was what he was
saying, but I'll be glad to let you ask him a follow-
up question, but I don't want to have [Juror A] getting
maybe a little confused by your question based on what
I heard him say two or three different ways in his
responses to earlier questions.

Okay. Go ahead.

[Defense Counsel]: [Juror A], I'm not trying to confuse you.
And if T have, I apologize. What my question concerned
was, was the — was the possibility that you may be sitting
as a juror trying to decide either death by electrocution
or life in prison, would the fact that there would be three
victims, would that cause you to have a preconceived
notion or an idea that you should vote for death by
electrocution?

Juror [A]: No, sir; not just because there was three.

ANALYSIS

On January 15, 2020, our supreme court granted the State's
request to set a date for Mr. Smith to be executed. The court
ordered Mr. Smith to be executed by the State of Tennessee
on June 4, 2020. Mr. Smith's Omnibus Request was filed
February 28, 2020. The trial court summarily dismissed the
Omnibus Request in an order filed March 10, 2020. On April
17, 2020, the Tennessee Supreme Court, upon motion of
Mr. Smith, stayed his execution of June 4, 2020 due to the
COVID-19 pandemic. The order rescheduled the execution
of Mr. Smith by the Tennessee Department of Correction for
February 4, 2021.
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There are two distinct parts to Mr. Smith's Omnibus Request
and his appeal from the trial court's summary dismissal
of the Omnibus Request. The first part is comprised of
allegations that Mr. Smith was unconstitutionally denied
a fair and impartial trial as the result of improper juror
conduct during voir dire and improprieties during and before
jury deliberations. Everything that Mr. Smith relies upon in
support of these allegations is contained in the statements of
Jurors A, B, and C. For clarity we will refer to all of Mr.
Smith's assertions of violations of his constitutional rights,
based upon the three statements, as his substantive claims. It
does not matter how meritorious the substantive claims may
be unless there is a procedural mechanism for the substantive
issues to be addressed by a Tennessee court at this late date,
thirty years after his convictions. Thus, the other part of Mr.
Smith's Omnibus Request is his arguments that: (1) either
one or more of the procedural vehicles he names allows a
court to address his substantive claims, or (2) if not, the
trial court or this court must fulfill “constitutional obligations
by independently providing a non-statutory procedure for
the adjudication of Mr. Smith's constitutional claims.” (Mr.
Smith's brief, p. 1).

*6 We must respectfully decline to attempt to create a non-
statutory procedure to address Mr. Smith's substantive claims.
As an intermediate appellate court, we lack the authority
to create a heretofore non-existent procedural mechanism to
address the merits of Mr. Smith's substantive claims. See
Tenn. Code Ann. § 16-5-108 (stating the jurisdiction of the
Court of Criminal Appeals); Tenn. Code Ann. § 16-3-402
(granting the supreme court the authority to prescribe rules
of practice and procedure). Accordingly, we will only review
whether any of the procedural mechanisms asserted by Mr.
Smith in his Omnibus Request allows a Tennessee court to
address his substantive claims at this time.

1. Writ of Error Coram Nobis
Mr. Smith argues that the substantive claims can be addressed
pursuant to the statutory writ of error coram nobis. He makes
a short argument in his appellate brief in support of using a
petition for writ of error coram nobis as a procedural vehicle.
He asserts the evidence contained in the juror statements is
newly discovered, the court proceedings might have been
different if the statements had been discovered earlier, it is not
Mr. Smith's fault the statements were not discovered earlier,
and the one year statute of limitations for filing a petition for
writ of error coram nobis should be tolled on due process

grounds pursuant to Workman v. State, 41 S.W.3d 100,
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101-104 (Tenn. 2001). Mr. Smith argues in his brief on appeal
that the statements of Jurors A, B, and C constitute “proof
that the jury that convicted and sentenced Mr. Smith to death
violated his constitutional rights” to a fair and impartial jury.
In its brief, the State argues that the writ of error coram nobis
is not appropriate for remedying violations of a defendant's
constitutional rights. We agree with the State. In Nunley v.
State, 552 S.W.3d 800 (Tenn. 2018), our supreme court held
that “an error coram nobis proceeding is not the appropriate
procedural vehicle for obtaining relief on the ground that
the defendant suffered a constitutional due process violation

under | Brady [v. Maryland, 373 U.S. 83 (1963)].” Nunley,
552 S.W.3d at 819. The court concluded that a post-conviction
proceeding is the proper procedural vehicle to seek relief
for a Brady violation. Also in Nunley, the court specifically
clarified that the writ of error coram nobis is not a procedural
mechanism to remedy violations of constitutional rights. /d.
at 829 n. 22. Thus, Mr. Smith is not entitled to present his
substantive constitutional issues by writ of error coram nobis.

The State also argues that Mr. Smith's effort to have his
substantive issues addressed in a petition for writ of error
coram nobis is barred by the applicable one year statute of
limitations in Tennessee Code Annotated section 27-7-103,
and Mr. Smith is not entitled to have the statute of limitations
tolled. We agree with the State. As noted above, remedying
any deprivation of constitutional rights is not cognizable
in an error coram nobis proceeding. Nunley, 552 S.W.3d
800, 823 n. 22 (Tenn. 2018). When a petitioner raises only
non-cognizable claims in a petition for writ of error coram
nobis, the petitioner is not entitled to tolling of the statute
of limitations. Id. at 831; State v. Sutton, No. E2019-01062-
CCA-R3-ECN, 2020 WL 703607, at *4 (Tenn. Crim. App.
Feb. 11, 2020) perm. app. denied (Tenn. Feb. 14, 2020).
Furthermore, the facts detailed in the three statements are
not the type of admissible evidence which is applicable to
error coram nobis claims. If taken as absolutely true, evidence
of juror misconduct set forth in the statements would not
be relevant to the issues of Mr. Smith's guilt or innocence
or to the existence of aggravating and mitigating factors for
sentencing. At most, if the conduct of the jurors had timely
come to the attention of the trial court during or after trial,
a mistrial or a new trial, respectively, would have been the
available remedies, not an acquittal or a sentence of life
imprisonment. By the explicit language in the statute that
authorizes coram nobis relief, the newly discovered evidence
must relate “to matters ... litigated at the trial if the judge
determines that such evidence may have resulted in a different
judgment, had it been presented at the trial.” Tenn. Code Ann.
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§ 40-26-105(b) (emphasis added). See Nunley, 552 S.W.3d at
831.

*7 Mr. Smith is not entitled to relief on his issue that
a petition for writ of error coram nobis is an available
procedural vehicle to present his substantive claims.

II. | Tennessee Rule of Criminal Procedure 36.1

Tennessee Rule of Criminal Procedure 36.1 provides
to a defendant a method to request correction of an
unexpired illegal sentence. At the time Mr. Smith's offenses
and convictions occurred, execution was a statutorily legal
sentence for first degree murder. See Tenn. Code Ann.
§ 39-2-203 [now § 39-13-204]. Accordingly, the death
sentences imposed upon Mr. Smith were authorized by
statute and did not directly contravene an applicable statute.
Therefore, the sentences of death are not illegal pursuant to

Rule 36.1. See State v. Wooden, 478 S.W.3d 585, 595
(Tenn. 2015). In his brief, Mr. Smith makes arguments that
have been rejected by our supreme court. Essentially, Mr.
Smith argues that his death sentences are illegal because of the
methodology used to impose the sentences of death: the jurors
who deliberated and reached the verdicts denied Mr. Smith of
his constitutional right to a fair and impartial jury. In Wooden,
the Court determined the meaning of “illegal sentence” as that

term is used in | Rule 36.1. Id. at 587. In its analysis, the
court set forth three types of sentencing errors. Id. at 595.
The first is a clerical error, which occurs as a result of a
mistake filling out the judgment document, and these can be
corrected at any time pursuant to Tennessee Rule of Criminal
Procedure 36. Second is the appealable error, from which an
appeal as of right from a judgment is authorized. The court
stated that appealable errors “generally involve attacks on
the correctness of the methodology” by which a sentence is
imposed. /d. Finally, as to the third type of sentencing error,
the fatal error, the court stated,

The final category is fatal errors, and these errors are
“so profound as to render the sentence illegal and void.”

Cantrell [v. Easterling, 346 S.W.3d 445,] 452. This
category consists of any sentence “that is not authorized
by the applicable statutes or that directly contravenes an

applicable statute.” | Tenn. R. Crim. P. 36.1(a); see also

Cantrell, 346 S.W.3d at 452. Included in this category
are sentences imposed pursuant to an inapplicable statutory
scheme, sentences designating release eligibility dates

APPENDIX B

where early release is statutorily prohibited, sentences that
are ordered to be served concurrently where statutorily
required to be served consecutively, and sentences not
authorized by any statute for the offenses. Davis [v. State,
313 S.W.3d 751,] 759.

Wooden, 478 S.W.3d at 595.

“Only fatal errors render sentences illegal.” Id., (citing

Cantrell, 346 S.W.3d at 452).

Mr. Smith's sentences of death by execution by the State of
Tennessee were imposed by an applicable statutory scheme;
the sentences of death were authorized for convictions of
first degree murder; release eligibility is not applicable to a
death sentence; and concurrent/consecutive sentencing was

notapplicable. . Tennessee Rule of Criminal Procedure 36.1
does not supply a procedural vehicle to address Mr. Smith's
substantive claims because the claims solely involve attacks
on whether the methodology used by the trial court to impose
the death sentences was correct. See Wooden, 478 S.W.3d 595.

Accordingly, Mr. Smith is not entitled to relief pursuant to

Rule 36.1.

III. Claims for relief based upon

Bivens v. Six Unknown named

Agents of the Federal Bureau of

Narcotics, 403 U.S. 388 (1971),
Common law writ of audita
querela; Open Courts Clause of

Article I
Tennessee

section 17 of the
Constitution; the due
process provisions in the Fifth and
Fourteenth Amendments of the United
States Constitution, and the law of the
land provision in Article I, section 8 of
the Tennessee Constitution

*8 As to these claims for a procedural vehicle to present
Mr. Smith's substantive issues, the State's only argument is
that Mr. Smith's appeal as to these issues should be dismissed
because this court lacks jurisdiction to address whether the
trial court erred as to these claims. The State's argument is
that there is no appeal as of right pursuant to any statute or in

- Tennessee Rule of Appellate Procedure 3(b) from the trial
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court's dismissal of Mr. Smith's request for relief pursuant to
the four proposed procedural vehicles listed above.

A more appropriate analysis based on the State's argument
would be that an appeal as of right does not explicitly exist
from either a trial court's denial or granting in whole, or in
part, an “Omnibus Request for Relief on a petitioner's jury
claims,” with the exceptions as to the included grounds in
this case of: (1) petition for writ of error coram nobis and
(2) motion to correct illegal sentences. Tenn. Code Ann. §
40-26-105(d) (allows an appeal of a writ of error coram nobis

to this court); - Tenn. R. App. P. 3(b) (allows an appeal as of

right from judgment entered pursuant to - Rule 36.1). The
State did not address the merits of whether Mr. Smith's claims
of procedural vehicles by these means was appropriate, except
to note Mr. Smith's concession in his motion that “Tennessee
courts have construed each of these procedural vehicles in

ways that may foreclose his ability to obtain relief.”

Mr. Smith does not contest this assertion in his reply brief.
Instead, he focuses in his reply brief, quite correctly, that
the State on appeal does not dispute Mr. Smith's assertion
that his constitutional rights to a fair and impartial jury were
denied. Mr. Smith concludes his reply brief by arguing he is
entitled to a judicially created procedure in order to address
his substantive claims.

We conclude that we are without jurisdiction to consider
these claims for relief to these four listed procedural vehicles
because he has no appeal as of right from the denial of relief
by the trial court. Accordingly, as to these claims, the appeal
must be dismissed.

Mr. Smith also argues that the trial court erred by not allowing
evidence in support of his substantive claims to be presented,
and relies upon the order of our supreme court in State v.
Lee Hall, a/k/a Leroy Hall, Jr., No. E1997-00344-SC-DDT-
DD, (Tenn. Dec. 3, 2019) (Order denying stay of execution
pending appeal as of right regarding biased juror). As to Mr.
Hall's appeal from denial of a motion for a second post-
conviction proceeding due to newly discovered evidence of a
juror's bias in his death penalty case, the Tennessee Supreme
Court included in its order the following: “[T]he trial court
wisely recognized the due process concerns, particularly in a
capital case, and allowed Mr. Hall to present evidence on his
second post-conviction petition as if it were a proper vehicle.”
Id. atp. 10, (emphasis added).

APPENDIX B

We have addressed on the merits Mr. Smith's contentions

that the writ for error coram nobis and | Tennessee Rule
of Criminal Procedure 36.1 provide procedural vehicles
for presentation of his substantive issues regarding juror
improprieties. We have dismissed the appeal as to his other
claims of relief for a procedural vehicle, and concluded we
have no authority to create an unspecified judicial procedure
to address Mr. Smith's substantive issues. No amount of
testimony from the jurors, based upon what is contained in the

statements, would change the results reached by this court.

*9 In addition, our supreme court in Leroy Hall, Jr., Id., also
noted that the trial court would have acted within its discretion
to dismiss the claim for a second post-conviction proceeding
without the evidentiary hearing. /d. at p. 10.

CONCLUSION

None of the procedural vehicles asserted by Mr. Smith
are legally available to address his substantive claims that
juror misconduct deprived him of a fair and impartial trial
in violation of his rights under the United States and/or
Tennessee Constitutions. The facts set forth in the three
statements are disturbing if taken as true, especially the
alleged facts of juror bias as set forth in Juror A's declaration.
If those facts had been presented in a motion for new trial
and believed by the trial court, it is possible that a new
trial would have been granted at least as to sentencing. See

State v. Akins, 867 S.W.2d 350, 355 (Tenn. Crim. App.
1993) (“[w]hen a juror conceals or misrepresents information
tending to indicate a lack of impartiality, a challenge may

be made as here in a motion for new trial.”) | Id., at 357.
“The integrity of the voir dire process depends upon the
venire's free and full responses to questions posed by counsel.
When jurors fail to disclose relevant, potentially prejudicial
information, counsel are hampered in the jury selection
process. As a result, the defendant's right to a trial by a fair
and impartial jury is significantly impaired.” Carruthers v.
State, 145 S.W.3d 85, 95 (Tenn. Crim. App. 2003) (Tennessee
Rule of Evidence 606(b) does not prohibit a juror from
testifying about whether extraneous prejudicial information
was disclosed by another juror during deliberations, although
the effect that the improper extraneous information had on the
jurors is not admissible). However, we conclude that at this
time no procedural vehicle in Tennessee courts exists for Mr.
Smith to present his claims. Accordingly, the judgment of the
trial court dismissing the Omnibus Request as to a request
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forreliefviaa' Tennessee Rule of Criminal Procedure 36.1
motion and petition for writ of error coram nobis is aftirmed.
As to Mr. Smith's claims for relief via a “Bivens-like” action,
common law writ of audita querela, the open courts clause of
Atrticle I, section 17 of the Tennessee Constitution, and due
process provisions of the United States Constitution and the
law of the land provision of the Tennessee Constitution, the
appeal is dismissed. Furthermore, we respectfully deny Mr.
Smith's request for this court to create a presently non-existent
non-statutory procedural vehicle for Mr. Smith to have his

10A
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substantive issues addressed on the merits. The current laws
which this court is obligated to follow make the potential
merit of Mr. Smith's substantive issues to be irrelevant as to
whether he can have an evidentiary hearing in a state trial
court.

All Citations

Slip Copy, 2020 WL 5870566

End of Document
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Declaration of JUROR A

I, JUROR A , an adult resident of Davidson County, Tennessee, declare as follows:

1.

2.

[ was on the jury that sentenced Oscar Frank Smith to death.

At the time I was called to serve on Mr. Smith’s jury, I believed that anytime someone
killed a person on purpose they should get the death penalty. That was my belief then
and I still believe that today.

Mr. Smith’s case was even worse than most murders, because it was three murders. Two
of the victims were children.

At the time of the trial, I was a supervisor at Nashville Wire Company. My boss did not
want me to be away from work. At one point, I was late for court and the Judge scolded
me for being late. He told me that my boss was not the boss in his courtroom. The Judge
said, “T am!” He told me [ better be on time next time.

Before 1 was selected, the Judge talked to me in the court room about my views on the
death penalty. When I was being questioned personally by the Judge, I felt like he did
not like my answers. [ was confused by what the Judge was saying to me, so I just went
along with him. In fact, I have never believed a person should get a life sentence if they
meant to kill someone. There was not anything Mr. Smith’s lawyers could have said that
would have made me change my opinion.

It was a tragedy how the police were called to the house, but they didn’t go inside. That
young boy may have still been alive.

Paul Newman was one of the public defenders for Mr. Smith. My brother-in-law was
friends with him. They were both from the Scottsboro area outside of Nashville, TN.
Mr. Newman was a police officer before he became an attorney

I, JUROR A , declare under penalty of perjury that the foregoing is true and correct.

| JUROR A

JUROR A

Dated: /f/-d 3 ~ 2019
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Declaration of JUROR B

I, JUROR B , an adult resident of Davidson County, Tennessee, declare as follows:

[
.

I was on the jury that sentenced Oscar Frank Smith to death.

Thinking about this case now and knowing what I now know, I wish we had given him
life in prison instead of the death penalty. I was just 30 or 31 at that time, and I believed
that Iife in prison was just 13 years. I did not think 13 years was enough time for this
crime, so 1 voted for death.

We went through the voting quite a few times. We wrote down our vote, but everyone
knew who was voting against the death penalty.

There was a young girl who was really upset with the idea of the death penalty and
electrocution. I talked to her in the jury room privately, and assured her that life in prison
was only 13 years. We had this conversation off to the side during deliberation. After
our discussion, she later changed her vote and the jury became unanimous as to the death
verdict.

I really didn’t think an execution would ever happen, because I was young and naive. I
would now vote for life.

There were some hot heads on the jury. Those men just wanted to make a quick decision
and go home. 1 remember one or two of them had their minds made up before we even
deliberated. It was clear that nothing would change their minds about giving Mr. Smith
the death penalty. Those guys just wanted out of there, and didn’t participate in the
discussion except to hurry us along.

[, JURORB declare under penalty of perjury that the foregoing is true and correct.

JURORB

JUROR B

Dated: //’Zg: /?




[.JURORC

1.

I,

13A APPENDIX E

Declaration of JUROR C
, an adult resident of Davidson County, Tennessee, declare as follows:

Many years ago, I served on the jury in the case involving the prosecution of Oscar
Frank Smith.

In explaining Mr. Smith’s alibi for the crime, the defense talked about it being a foggy
night and said that thick fog caused Mr. Smith to have to drive slowly. When I was in
Antioch High School, I took an aerospace science class taught by the head of local civil
aviation. Later, when I was in the Navy at Millington, I took a similar course. From
those classes, I learned about weather patterns. As I explained to the jury, I knew from
my training that the wind, as reported that night, would have cleared the fog enough that
a person would not have had to drive as slowly that evening.

Mr. Smith was found guilty of three individual murders. You automatically had to give
death. JUROR C - e hemil
speal aboad Things we

None of us doubted Mr. Smith whas guilty, even the two alternates. We ate in the
courthouse and therefore could/diseuss, at lunch. When we were eating, the
alternates could throw in their opinions. The alternates let us know they also thought Mr.
Smith was guilty.

There were two younger women who really had a hard time voting, because they did not
want to give EI’L}J% %egt(l:l penalty. One woman was black and one woman was white.

The forewom o had been the mayor of Belle Meade, talked to us each privately in a
quiet voice, we began deliberating. She talked to most of us for about three
minutes, but talked to the two younger women for at least 15 minutes each privately.

After we all met with the forewoman, we again met as a group. We went around the table
and each gave our reasons for our vote. At some point, the two younger women, who sat
next to each other, changed their vote.

JURORC

, declare under penalty of perjury that the foregoing is true and correct.
JUROR C

4
JUROR C

Dated: j'L - f {C‘?
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I'm going Lo read you a litlle stalementl
here in a moment of two that will give you a brief
outline of the staltement of the alleged facts and sd
forth, but that's the introduction to it.

Now, whalt I wanl to do [irsl and
foremost with all of you is very slrongly emphasize,
very strongly emphasize thal the only informafion that
you would need to consider, if you're selected to serve
on Lhis jury, is the information and the evidence Lhal
you hear in this courtroom. You will hear witnesses
testLifying under oath. There will be, I'm sure,
evidence introduced for your consideration, physical
evidence, so forth, plictures and different things. You
will need to consider that evidence as it is inlroduced
in this courtroom from this witness chair under oath
and nolhing else. By that I mean during the course ol
Lhis week, during the course of this jury seleclion,
during the course of this trial, which will go in
through next'week, we do not wanl you Lo look at any
newspapers that have any accounts of this trial whatltso-—
ever. Those newspaper reporls would be reporls ol a
reporter, made in good failh, I'm sure, bul {rom a
perspecltive Lhal's nol whal you need lto congider it
from. All you need to congsider anything aboul this

case on is whal you hear in this courtroom under oath
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and absolutely nothing else.

So during Lhis week when you're being
considered to be on the jury, and after that, il you
are selecled to be on the jury, you need to have no
reference whalsoever in any shape, form, or fashion to
anylhing that is either in the Tennessean in the morn-
ing or Lthe Nashville Banher in the afternoon. . Also,
I'm sure Lhere will be television accounts concerning
this case, different things thal Lhe television
stations will present Lo their viewers thal will relate
to this case thalt may emphaslize one part of the case,
may emphasize another. Whatever it may be, you need to
have no reference to Lthal whalsoever.

So during the jury seleclion process
this week you need not walch the news on televiéion
unttil this jury is selected at all. You don't need to
waltch it anytime, bul parlicularly while you're being
processed and congidered to serve on tﬂis jury, you
need to have no reference Lo Lhe local news whalsoever.

So I realize that this is somewhat of an
impositibn on you, and il's done because I intend Lo
give bolh thé Stale of Tenneésee and the defendant a
Cair trial. And in order for me Lo do Lthat, I need Lo
ensure thal what you consider in the course of giving
both sides a fair Lrial is whal you hear in this
courlroom, not whal & newspaper reporler on television
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Smith, that you consider only the evidence that you
hear in this courtroom.

Plenty of people have got opinions.
Everybody's gol an opinion. You know that. You can go
to a barber shop, a beauty parlor, a ball game, or
wherever you mighl go. And people have gol all kinds
of big opinions about this, and I'd do this and that,
and this and the other. You don'l need Lo consider any
of thal. You need to not consider thal. You need to
be above thal and to only listen Lo the evidence in
this courtroom.

You'll have time, if you're selected to
be a member of Lhe jury, Lo deliberate in good failth in
the jury room, without any outside influence whalsoev-—
er. And during lthe process that we're having now, ilL's
exlremely important for you not to have any considera-
tion outside Lhe group or even among yourselvés, as
you're wailing to consider ‘jury servicé about Lhis
case. You're going Lo be asked gqueslions when you come
into the courtroom about whatl ydﬁ know aboul the case.
You'll héve plenty of time Lo let these lawyers ask you
questions as Lo whelher or nbt you've either formed or
expressed any kind of an opinion al all. Bul we'll
keep thal belween you, the lawyers, and Lhe Courl. You
don't need Lo be speculating in the hall or thinking
aboul it or wondering oul loud or anylhing.
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prison.

JUROR: Right.

MR. NEWMAN: Do you undersltand that? -

JUROR: Yes, sir.

MR. NEWMAN: Do you have any problems
with that at all?

JUROR: No, sir.

MR. NEWMAN: Now, from reading Lhrough
Lthe facls or the facls that the Judge read Lo you
concerning this alleged crime, Lhey -- Lhere was an
alleged -- allegedly Lhere are Lhree people killed in
this crime. Do you understand Lthal?

JUROR: Yes, sir.

MR. NEWMAN: Okay. And would the facl
thal Lhere are three people killed, would that in any
way inhibit you from considering life imprisonment as
opposed to the death penally? Or do you consider that
any peréon who is convicted of three crimes or murder
should receive the deatlh penalty automatically?

| JUROR: Il he's proven guilly, he
should, yes, sir.

MR. NEWMAN: Okay. So even Lhough the

Judge would instrucl you Lhat you are Lo weigh the

faclors, is il your position and are you telling Lhe

Courl thal if it is three murders, that you would
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automalically vole for the death penally?

JUROR: Yes, sir.

MR. NEWMAN: And Lthal would be despi;e
whatever inslructions the Judge may give you because of
your personal [eelings concerning this type of crime?

JUROR: Yes, sir.

MR. NEWMAN: Your Honor, al this point
we'd ask that he be excused.

GEN. BLACKBURN: Well, Your Honor, I'd
object at Lhis point. He's already answered Lthe
question a different way.

THE COURT: He answered the question
already that if he thought Lhe aggravalting faclors did
not oulweigh the mitigating factors that he would
impose a life senlence. He has answered thal Ltwo or
three different ways. I think you need to answer the
question now, JURORA, and I understand whal his
guestion is, is whether or not, if youfdid not find
thal Lhe mitigating —-- thal lthe aggravaling [aclors
outlweighed the mitigating factors, in any of Lhe three
cases involving the victim of homicide, whelher or not
you would follow the law and impose a life senlence in
each case, or whether he would decider because Lhere
were Lhree cases thal you would automatically impose

Lhe dealh sentence or somelthing. Thal's the queslion.
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In other words, if in any one of Lhe
Lthree cases where there are viclims alleged, you
thought the aggravating factors oulwelighed the
mitigating factors you would impose the dealh penally
in thal particular case of that particular victim. Butl
if in none of the cases you thought the aggravating
factors oulweighed the mitigating faclors, Llhen you
would impose a life sentence in each of Lhose?

JUROR: Yes, sir. Yes, sir.

THE COURT: And not add them up and have
a cumulative --

JUROR: Right.

THE COURT: -- sorlt of a --

JUROR: Yes, sir.

THE COQURT: -- finding? Do you
understand the point I'm making?

JUROR: Yes, sir.

THE COURT: All right. Now,
understanding that, I'm not trying to intérject my
question into Mr. Newman's, but I thought based on your
earlier answers you mday have misunderstood them. If
you had, say, Victim A, and you found that the
aggravaling circumstances did not, beyvond a reasonable
doubt, outweigh the miligaling circumstances in that
case, what would your sentence be?

750
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JUROR: Life.

THE COURT: If you had Viclim B, and you
thought Lhe aggravaling factors did not oulweigh beyond
a reasonable doubt the mitigaling factors as to that
victim, what would --

JUROR: That would be life.

THE COURT: -- your verdict be? And as
to Vietim C, if you found that the aygravating factorsA
did not beyond a reasonable doubl outweigh the mitigat-
ing factors, what would your verdict be --

JUROR: Life.

THE COURT: -- in that case? All right.
So are you saying if factors did not outweigh -- the
aggravating [aclors did nol outweigh the miligating
facltors, in any of the Lhree victims' case Lhat you
would return a verdict of life in this case, assuming—-

JUROR: Yes, sir.

THE COURT: -- that guill is proven
beyond a reasonable doubt; is Lthat what you're
saying? ’

JUROR: Yes, sir.

7 THE COURT: Okay. I Lhoughl Lhal Lhat
wdas whal he was saying, but I'll be glad Lo lel you ask
him a follow-up guestion, but I don't wanl Lo have

JURORA  getting maybe a little confused by your gueslion
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based on what I heard him say Lwo or Lhree differentl
ways in his reponses Lo earlier questions.

Okay. Go ahead.

ﬂR. NEWMAN: JURORA  T'm nol trying
to confuse you. And if I have, I apologize. Whal my
question concerned was, was the —-- was the possibility
thalt you may be sitling as a juror Lrying to decide
either dealh by eleclrocution or life in prison, would
the facl thal there would be three victims, would that
cause you Lo have a preconceived notion or an idea that
vou should vote for deéth by electrocution?

JUROR: No, sir; nol just because Lhere
was Lhree, no.

MR. NEWMAN: Okay. So you understand,
Lhen, the concept of weigb}ng Lhe —-

JUROR: Right.

MR. NEWMAN: -- aggravaling and
miligating, and you could follow the instructions that
Judge Wyall had just given to you?

JUROR: Yes, sir. -

MR. NEWMAN: Okay. And if I have
confused you; I certainly apologize.

I don't recall your answer concerning
pre—-trial publicity. Can you tell me if you had heard
anylthing aboul Lhis case before you came here this
morning?
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you. These courl officers will do anylhing Lhey can Lo
help you. And Lhen tomorrow we'll probably have Uwo
differenl ones Lhal will be wilh you Lomorrow. We'll
kind of alternate a little bil.

Lel me menlion Lo you now abt the
beginning of the trial, you're going Lo be sequestered.
So Lhere shouldn'l be any real problem wilh ydu being
exposed Lo Lhe matters thal you do not need to concern
yoursell with. Bul I want Lo remind you now, Lhis is,
I think, all of the people -— all of the folks Lhat are
on the jury, this is your [firsl Llrial.

During the trial of a case, you're going
to hear evidence beginning here in maybe [ive or Llen or
fifleen minutes. During the trial of Lhe case,
consider Lhis evidence, naturally, slore il in your
mind Cor a later reference in your deliberations, bul
please do nol form or express any opinion during Lhe
Lrial of Lhe case aboul whal you're hearing. Il's very
important for you not Lo discuss or Lo begin Lo
speculate when you hear part of the evidence, during
your breaks or during your lunch, or whenever it may
be, anylhing aboul the case. IL's only appropriate Lo
discuss the malter wilh edach olher at the end of all of
Lhe evidence, the closing arguments by Lhe allorneys

and by Lhe Courtl's inslruclion Lo you, when you begin
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of il is such that that iy whal we need Lo go ahead and
do. So we'll be in recess for dinner. And Kayo said
vyou all can eat aboul 5:15. So that will be 15
minutes. And you.all can kind of loosenAup. iftyou
would. And I'll just see you back here as soon as we
can gel here. And that will be sometlime maybe jusi a
little after 6:00. So we'll see you then.

Yeah. I didn't see her. Swear Boo.

(WHEREUPON, the malron is sworn
Lo take charge of the jury, and
after which, the [urlther
following proceedings were

had, to-wil:)

THE COURT: Okay. This is Mary
Elizabelh Lynch. And she's oflten -- mostly called and
referred Lo as Boo Lynch. And she appdarently has just
arrived here in time [lor supper. And so thal's smart
on your part, Boo. Bul she will be with you tLhis
evening along with my court officers for any personal
needys thalt any of you ladies may have.

So you all can go on upstairs. And let
me remind you not Lo discuss anything about Lhe case atl

dall. And I'11 see you here in a little over an hour.
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wanlt to thank everyone of you for your attention and
patience tLoddy. You've been very good and very
thentive. And I appreciate you very much.

We're going Lo recess, adjourn for the
evening. We'll get started again right at 9 o'clock.
Lel me remind you do nol in any way discuss this maller
or do anylhing inconsistent with what I mentioned to
you last week aboul not forming or expressing an
opinion. If you'll do that, I1'1ll see you all in the
morning at 9 o'clock. And we'll gel stlarted right at

thal time.

(WHEREUPON, Lhe jury relired

from open courl at 7:57 p.m. and
was excused for the evening, and
after which, the Further following

proceedings were had, to-wil:)

THE COURT: Keep your sedl for just a
moment. Did you have sometlhing you wanted to add?

MR. DEAN: Yeah, I just wanlted to --
I've been kind of keeping a score card here. And I --
we've been telling our witnesses, and Mr. Kdayo Smith
hag, Lo come in on Wednesday. I -- the way lhings dre

moving, it's conceivable, if my lisl is accurate, maybe
2215
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’ THE CLERK: 6-JJ.
2 THE COURT: JJ, okay. That's that
3 picture from the State's exhibil?
4 THE CLERK: (Nods affirmatively.)
5 THE COURT: Okay.
6
7 (State's Exhibit No. 6-JJ
8 ' passed to Lthe jury for their
9 examination.)
10
» ~ THE COURT: Okay. Members of the Jury,
12 it's time now for lunch. Lel me just remind you ot
13 this, Lhis is our third day here of what I told you
44 edarlier, al the beginning of the trial. And Lhat is,
15 even though~we've now heard two and a halfl days of
16 proof, I still want you Lo remember nol to in any way
17 make any remarks or have any conversations about what
18 you've heard. You'll have plenty of time Lo do Lhat.
19 And I just wanted to remind you to not have anything to
20 say aboul whal you have heard so far. I hope you enjoy
21 vour lunch. .And I'll see you back in here in a little
22 over an hour.
23 |
24
25
2798

e I
©




5
§

10

11

14

15

16

17

18

19

20

21

22

23

24

25

77 APPENDIX F~
26A

all Lhe evidence Lhal Lhe Sltale hds [giled Lo prove
beyond a reasongble doubtl that the defendanl was al Lhe
scene of Lhe crime when il was commilled, you musl [ing

the delendanl nol guilly.

Members of the Jury, some of you have
been exposed Lo pretrial publicily in this case. T
agdin instruct you thal you can consider no informalion
in reaching your verdicl other than the evidence you
hear in the courtroom. It would be furtither
impermissible for you to mention during deliberations
Lo any oLhef juror any information Lhal you recall
reading, hearing, or seeing in Lhe media or olherwise
reldaled Lo Lhis case olher Lhan whal you hedr or see in
the courtroom. This case must be decided solely upon

Lthe evidence Lhal you hear in the courtroom.

Members of Lhe Jury, you have heard a
stipulation read in(o Lthe record. A stlipulatlion is an
dgreement belween Lhe parllies Lthat Lhe facts read into
the record may be taken by you, the Jury, as true,
thereby dispensing with the necessity of calling

wilnesses to establish Lhe subjecl malter of the

stipulation.
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[
!” 1 (WHEREUPON, the case was argued
% , Lo the jury by all counsel, and
' \ after which Lhe Courtl charged
‘ . Lthe jury as follows, Lo-wil:)
! 5
3 3 THE COURT: Members of the Jury: You
§ . have reported Lhal you have found Lhe defendani, Oscar
?t» o Franklin Smith, guilly beyond a reasonable doubi of
f&f . ° Murder in the Firsi Degree as charged in Countis One,
} : 10 Two and Four of the indiclmenl. The offense of Murder
i » in Lhe Firsl degree is punishable by death or by
E 02 imprisonment for life.
, 13
[” o It is now your duly Lo delermine wilhin
L s the limits prescribed by law Lhe penally which shall be
{' . imposed as punishmentl for Lhis offense. Tennessee Code
{ - Annotaled Seclion 39-2-202 (b) provides thal a person
R .8 convicled of Murder in the Firsl Degree shall be
i punished by death or by imprisonment for life.
20
” In arriving al Lhis delermination, you
f 2 are aulthorized Lo weigh and consider any mitigating
L ) circumslances and any of the statulory aggravaling
§ ’ circumsltances which may hdve been raised by the
i “ evidence Lhroughoul the entire course of this trial,
%: ® including the guilt-Linding phase or Lhe senlencing
1?Q ' 3266
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Statemenls, arguments and remarks ol
counsel are inlended Lo help you in understanding Lhe
evidence and applying Lhe law, bul Lhey are not
evidence. Il any stalemenis were made Lhal you believe
are nol supported by Lhe evidence, you should disregard

Lthem.

You are the exclusive judges of the
facts in Lhis case. Also, yvou are Lhe exclusive judges
of Lhe law under Lhe directiion of the Court. You
should consider all of the evidence in the light of

your own obsgervalions and experience in life.

The burden of proof is upon the State Lo
prove any slalutory aggravaling circumstance or
circumslances beyond a reasonable doubl Lo a moral-

cerlainly.

Reasonable doubl is Lhal doubt

engendered by an investigation of all the proof in the

cdase and an inabiliyy, after such invesligation, Lo lel.

Lhe mind resl easily upon the certainly of your

verdicl. Reasonable doubl does not mean a doubt that
may arise from possibility. Absolule certainly is nol

demanded by Lhe law but moral certainly is required and
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Members of the Jury, some of you have
been exposed Lo prelrial publicity in this case. I
again inslruclt you Lhal you can cousider no information
in reaching your verdicl olher Lhan the evidence you
hear in Lhe courtroom. Il would be further
impermissible for you Lo mention during deliberalions
Lo any olher ju;or any informalion thal you recall
reading, hearing, or seeing in Lhe media or olherwise
related Lo Llhis case olher than whal you hedar or see in
the courtroom. This case musl be decided solely upon

Lhe evidence Lhal you hear in Lhe courtiroom.

You have reporied Lhat you have found
Lhe defendanl, Oscar Franklin Smith, guilly of murder
in Lthe firsl degree as charged in counts one, Lwo, and
four of the indictmenl. The offense of murder in the
firsl degree is punishable by dealh or by imprisonment

for life.

Members of Lhe Jury, you musl delermine

from all the proof in this case whelher or nol the

punishment shall be dealh or life imprisornment in count

one, count two and counl four of Lhe indiclment.

Our slatutory law provides thal Lthe jury

shall fix Lhe punishmenl afler a separale senlencing
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hearing Lo delermine whelher Lhe defendanl shall be
senltenced Lo dealh or life iwmprisonment. Your verdicl
must be unanimous as Lo either form of punishmenl. You
have now heard all the evidence Lo be presented in Lhe
trial and Lhe sentencing hearing of Lhis case,
including all Lthe evidence as Lo whether Lhere were any
agygravaling circumslances and whelher Lhere were any
miltigating circumstances, all of which you will

carefully weigh and consider.

Members of the Jury, Lhe Courtl will read
Lo you Lhe aggravaling circumslances which the law
requires you Lo consider if you find beyond 4
reasonable doubt Lhal Lhe evidence was eslablished.
You shall nol. Lake accounl of any olher facls or
circumslances as Lhe bases for deciding whether the

dealth penally would be appropriate in Lhis case.

No dealh penaltly shall be imposed unléss
you unanimously find thal the Stale, during the trial
and/or during Lhe senlencing hearing, has proven beyond
a reasonable doubl oene or more specified slatulory

aggravaling circumstances.
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Before you may find Lhal any one of Lhe
aggravaling circumstances exisls, each of you must
unanimously agree Lhal Lhe State has proved each

circumstlance as defined bevond a reasonable doubt.

You are Lo presume that any alleged
aggravaling circumstiance does nol existi. This
presumplion remains unless and until each and every omne
of you is satlisfied from Lhe evidence Lhal Lhe specific
aggravaling circumslance is proved. If you have a
doubl based upon reason concerning any ol Lhe
aggravaling circumstiances, you shall nol use thatl

circumslance in Lhe course of furlher deliberations.

Your delerminalion may not proceed
further unless and unlil you unanimously f[ind that a
particular specified aggravaling circumsiance or
circumstances exist beyond a reasonable doubi. Il you
dre unable Lo reach such an agreemenl after reasbnable
and diligent effori, your verdict shall be life and you

shall proceed no further.

If you unanimously determine Lhal tLhe

Slate has proved beyond a reasonable doubl one or more
of Lhe specilied aggravatling circumstlances, Lhen you

must go on Lo consider miligaling circumslances.
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As Lo a delermination of mitigating
circumslances, you may deliberate as a body aboul
mitigaling circumslances, bul you are not required Lo
reach a unanimous verdicl as Lo Lheir existlence or
weighl. Nor are you Lo gauge whelher Llheir exislence
is shown beyond a reasonable doubil. Inslead, when you
congider miligaling circumsiances, each of yqﬁ musl
decide for yourself whether mitigaling circumstiances
may exist, and if so, how much weighl each deserves.
If you conclude Lhat any.evidence supporls a miligaling
circumstance, then you should consider that miligaling
circumslance to be established, and then delermine the

weighl Lo which it is entitled.

Aggravaling and miligaling circumstances
for you Lo consgider will be listed under each count

later in this instruclion.

If the jury unanimously delermine that
al leasl one stalulory aggravating circumstiance or

several slalulory aggravaling circumslances have been

proved by the State beyond a reasonable doubt, and that

Lhe aggravaling circumslance or circumstances outweigh
any mitigating circumstance or circumstilances beyond 4

reasonable doubl, the sentence shall be dealh.
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If the dealh penalty is Lhe decision of
ithe jury, the members of the jury shall Lhen complete
the allached form enlilled "Punishment of Deaih." The
jury musl include and reduce Lo wriling the specific
stalulory aggravaling circumstance or circumstances so
found. Further, the jury musl include in its finding
Lhal the slalulory aggravaling circumstiance or
circumstances so found oulweigh any mitigatling
circumslances bevond a reasonable doubl. Upon such
unanimous finding, each member of Lhe jury shall affix
his or her signature Lo the said wrillen finding, and

then relurn sdaid written verdicl to the Courl.

If Lhe jury unanimously determines thatl
no statulory aggravaling circumsiance or circumstances
have been proved by Lhe Stale beyond a reasonable
doubl, or if Lhe jury unanimously delermines Lhal the
statutlory aggravaling circumslance or circumslances
have been proved by the State beyond 4 reasonablé
doubl, that thal said circumstance or circumslances do
not oulweigh any mitigating circumstiances, Lhe
punishment shall be life imprisonmenil. I furlher
inerch each of you that if Lhe weight of Lhe
miLigaLing.circumsLances equals Lhe weight of tLhe
aggravaling circumstances you find Lo be bevond a

reasonable doubt, your verdicl musl be life. The
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members of Lhe jury shall Lhen complele the allached
form enlilled "Punishmentl of Life Imprisonment” by
alfixing their signalures therelo and relurning Lhe

wriltlen verdicl of Lhe jury Lo Lhe Court.

Reasonable doubl is thal doubtl
engendered by an invesligation of all the proof in the
case and an inability, alfter such investigalion, Lo let
Lhe mind resl easily as Lo Lhe certitainly of your
findings. Reasonable doubl does nol mean a capricious,

possible, or imaginary doubtl.

Absolule certainty is not demanded by
Lhe law Lo delermine the certainty of vour {indings,
bul moral certlainly is required as Lo every proposition
of prool requisite Lo delerwmine Lhe cerlainly of your
findings as to Lhe aggravaling circumslance or

circumstances.

You will be provided wilh a punishment
for each individual count of the indictment. One
entitled "Punishment of Dealh,” and another entitled
"Punishmentl of Life Imprisonment." You will complele

Lhe appropriate punishment for for each counl and each

juror will sign it. The other punishment form is to be
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The charge in each counil of Lhe
indiclmenl is a sepdarale and dislincl allegalion. You
mustl decide each counl separalely on Lthe evidence and

law applicable to ilL.

You can have no prejudice or sympalhy o
allow anylhing bul the law and the evidence Lo have any
influence upon your verdicit. You musl render your
verdicl wilh absolute fairness and impartiality as you

think justlice and truth diclale.

You must render your verdict with
absolule [airness and impartiality as vou think justlice

and truth dictatle.

The verdicl must represent Lhe
considered judgment of each juror. In order Lo return
a verdicl, il is necessary thal each juror agree

therelo. Your verdicl musl be unanimous.

IL is your duty, as jurors, to consult
wilh one another and to deliberate with a view to
redching an agreement, if you can do so withoul

violence to individual judgment. Each of you must

decide Lhe case for yourself, bul do so only after an

3286




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPENDIX F
36A

impartial consideration of Lhe evidence wilh your
fellow jurors. In Lhe course of your deliberatlions, do
nol hesilalte Lo re—examine your own views 3nd change
your opinion if convinced il is erroneous. Bul do notl
surrender your honest conviction as Lo the weight or
effect of Lhe evidence solely because of the opinion of
your fellow jurors or for Lhe mere purpose of relurning

a verdicl.

You may now relire Lo the jury room for
your deliberalions in seltling punishment [or Lhe
defendant, solelv and alone upon Lhe evidence

introduced upon the Lrial and sentencing hearing.

Lel me check Lhe spelling of one word
here. I've got one word misspelled here. IU's not

big, bul I just want to correct it.

(Pause in the proceedings while
Lthe Court makes a change in Lhe

charqe.)

Okay. Okay. One letler was wrong on
one of lLhese words. So il isn'l wrong anymore. We'll

see you all laler. And I appreciale each and everyone
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