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UNITED STATES DISTRICT COURT -
EASTERN DISTRICT OF WISCONSIN

SHOMAS T.-WINSTON,

[
Pe_titioner,
S Case No. 18-cv-1938-pp
v , ,
RANDALL R. HEPP, )
Respondent

ORDER GRANTING RESPONDENT’S MOTION. TO DISMISS (DKT. NO. 18),
DENYING PETITIONER’S MOTION TO TAKE JUDICIAL NOTICE (DKT. NO.

'25), DISMISSING CASE AS UNTIMELY UNDER 28 U.S.C. §2244(d)(1)(A) AND

- DECLINING TO ISSUE CERTIFICATE OF APPEALABILITY

On December 7, 2018 the petltloner who represents hlmself filed a
petltlon for writ of habeas corpus under 28 U.S.C. §2254 challenging hlS 2004
conviction in Milwaukee County Circuit Court for first-degree intentional

homicide and‘arrned robbery. Dkt. No. 1 at 1. After the court had screened the

* petition, the respondent filed a motion to dismiss, arguing that the petition was

not Itimely filed. Dkt. No. 18. The 'petit‘ioner argues that he ha}s nevtrly
discovered evidence showing his actual innocence, which he asserts allows the
court to consider the merits of his claims. Dkt. No. 21. Because the habeas’
petition was not tlmely ﬁled and because the petitioner he has‘not met the
demanding standard for a gateway claim of actual innocence, the court will

dismiss the petition.
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L Background.
A.  State Case _:-c
This court recoiinted the oetitiOner’s hiieto‘ry of etate court ﬁlir‘i?gs in "i'ts
September 25 2019 order denylng his motlons for an ev1dent1ary hearlng, for

discovery, to appomt counsel and for release pendmg rehef Dkt No 24 As

stated in that order

[o]n July 23, 2004, a jury found the petitioner guilty of ﬁrst degree
intentional hom1c1de and armed robbery.. State V. Wmston -
Milwaukee County Circuit Court, Case No. OSCFOO686 (avaﬂable at:
https:/ /cha wicourts. gov) The Mllwaukee County Circuit. Court
judge sentenced the petitioner to’ life in prison on September 7 »
2004, Id. The clerk entered Judgment the next day. Id """" '

Wlth the assmtance of appomted counsel pet1t10ner raJsed
ineffective assistance of counsel claims, challenged the sufﬁ01ency
of the [ev1dence] and objected to the sentence in a postconwctlon
motion. and a direct appeal. State v. Winston, Wisconsin Court of .
Appeals, Case No. 2005AP000923 (available electromcally ‘at:
https://wscca.wicourts.gov). The circuit court denied
postconviction relief. Id. On June 27, 2006, the Wisconsin Court of -
Appeals affirmed the judgment and order denying relief. Id. The
petitioner did not file a petition for review with the W1sconsm
Supreme Court. Dkt. No. 1 at 2-3.

In February of 2008, the petitioner filed a petition for writ of habeas
corpus in the Wisconsin Court of Appeals. Dkt. No. 1 at 3. The court
denied the petition ex parte on March 5, 2008. Id. The Wisconsin
Supreme Court denied review on August 18, 2008. State v. Winston,
Wisconsin Court of Appeals, Case No. 2008AP000332 (available
electronically at https://wscca.wicourts.gov).

On January 27, 2009 the petitioner filed a motion for new. trial

~under Wis. Stat. §974.06, challenging the effectiveness of his post-
conviction counsel. Dkt. No. 2-1 at 7. The trial court denied the
motion on March 23, 2009, and the Wisconsin Court of Appeals later
affirmed that order. Id. at 12, 13. The Wisconsin Supreme Court
denied review on September 27, 2011. State v. Winston, Wisconsin
Court of Appeals, Case No. 2009AP000887 (available electromcally'
at https:/ /wscca.wicourts. gov). : _
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The petitioner filed a second motion for new trial on September 7,
2012. Dkt. No. 1 at 4. After the circuit court denied his motion, he
appealed but later moved to voluntarily dismiss the appeal on
‘December 20, 2013. State v. Winston, Milwaukee County Circuit
Court; Case No. O03CF006686 (available electfonically at
https:/ /wcca.wicourts.gov). The state court docket shows that the
petitioner “voluntarily “dismissed ~his" appeal so the Wisconsin
Innocence Project could file a DNA motion. Id. (1-31-2014 docket
entry). The state court recotd reflects that the defendant ‘and ‘the
government entered a stipulation for DNA testing at the defendant’s
expense on March 24, 2014. Id. SR

On November 23, 2016, the petitioner filed a third motion for new
trial. Dkt. No. 2:17at 1. The trial court denied the motion on’
November 30, 2016, and the Wisconsin Court of Appeals summarily
affirmed the decision on May 31, 2018. Id. at' 2-3."The petitioner’s
motion argued that his discovery of an old ‘police report of an armed
robbery and murder committed by someone’ named “Wallstreet™
outside a check cashing store two years prior to the petitioner’s
offense daté constituted newly discovered evidence warranting a new’
trial. The 'Wisconsin Court” of ' Appeals rejected thé motion ‘as
meritless “drid as procedurally barred. Dkt. No.'2-1 at’ 4-5." The
Wisconsin "Supreme ,'Court “denied his " petition * for’ review' on

November 13,2018." . =~ e
The petitioner filed this peﬁ”tionen‘ Decer_rfbef'fff,:‘ 2018, alleging:
actual innocence, denial of his ’c'onstitutiqnal",_'rfght"to""a"zfair"_‘an"d
impartial jury, and denial of his ‘constitutional right to effective
assistance of counsel. Dkt. No. 1 at'5:9. * -~ * ~ SRR

Dkt. No. 24 at 2-4.

B. Federal ‘habeas petition

The federal habeas petition raises three grounds fer rehef First; fhe
petitioner argues that he is actually innocent of_ the crimes of cenvictien, ‘fin
light of newly discovered eylivdence.:”d Dkt. N'o_.' l'a_t 5. He ailegeS that a"per’s:on
named “Wallstreet” actually commltted the crime argd that “[e]ight years later.
i'lis identity was discovered thrdugh theW1sconsm :Innocence'_ Project revealing
a crimirial history.” Id. The seeqnd ground for relief aeser:ts that the state court
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denied him a-fair‘and 1mpart1a1 jury. I_CL at 6. He!_e;xpl_ains that one juror, Jerry
Gray, was the petition_er’s former hlgh school t_eacher but remained silent when
the venire was asked 1f anyone knew the petltloner Id Relatedly, the th1rd
ground charges that the petltloner s tr1al counsel prov1ded 1neffect1ve
ass1stance when he d1d not questlon Gray about the relat10nsh1p, even though

the petltloner 1nformed counsel that Gray was h1s former teacher Id at 8

C. Respondents Motlon to DlSI’I‘llSS‘ (Dkt No 18)

The respondent argues that the court must dlsm1ss the pet1t10n because
the pet1t10ner ﬁled 1t more than four years too late. Dkt. No 19 at 5 The
| respondent contends that the statute of llmltat1ons perlod began on the date on
which the pet1t1oner.s' conv1ct1on became ﬁnal Wthh was thlrty days after the
June 27, 2006 Wlsconsm Court of Appeals de01s1on-—July 27 2006 Id at 6
He argues that the one-year time period explred on July 27 2007 and that the
petitioner did not file this federal habeas petltlon unt11 December 7, 20 18—
almost eleven and a half years lat_er,.. & at 7. The respondent recognizes that
the petitioner’s state court ﬁlings would quali’fy_“ forthe statutory tolling |
provision of §2244(d) (2), but calculates that even tolling the time during which
all the state ﬁllngs were pending, the petitioner ﬁled the petition over four years
and seven months after the one-year period elapsed. & at 8. The respondent
- asks the court not to equitably toll the limitationsﬂ period, arguing that the
petitioner has not .ident'iﬁed extraordinary circumstances and has not

explained the lengthy gaps between ﬁlingsT Id. at 10.
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The respondent alsc conteffds' fhat the court should not allow the .
petitioner’s claim for actual 1nnocencet0 serve as a “gateway” to excuse his
untimeliness. l_d_ at 11. The i"esp'ondént asserts that the petitioner’sactual
innocence claim is “basel'eéé’* 'because:“:he offers no reliable new etddence to
prove his inhocence.” Id. at 12. The resﬁcndent 'saj'f's‘that the neﬁttcner’s |
evide‘nce about W‘aﬁs&éef is :’n.'ot ‘“‘nev'(rg';’ -“"fi].t was cons"i:dered and rejected hy the
Wisconsin Court of Appealsondlrectrewew 1n 2006 1n the context cf [the |
petitioner’s] challenge \to"t'hé”suf?ficiéﬁéy of the evidence to convict him.” L(_i_ at
13 He further argues that the “new” ev1dence is not probat1ve of the c
petltloner s 1nnocence because as the W1sconsm Court of Appeals explalned

‘Multlple eyew1tnesses testlﬁed that Winston commltted the crime.

The fact that a person nam_ed Wallstreet may have also committed .

‘an armed robbery outside a ‘check-cashing store two years before .

.. Winston commltted , ‘this crime has no bearing. on. Winston’s .
culpability here.’
Id. at 13- 14 (qudﬁhg, dkt."»'no:.' 19-6 at 3).

Alternatitely, the :fespondent maintains that the petitioner i)rocedurally
defaulted grounds 'twc'and "three':becau:s'e:hev failed to raise those claims in the
Wisconsin Supreme Court. _I_(_i_ at 15. The respondent 'obser\'ies 'tha't the
petitioner did not petition for review in the Wisconsin Suprehde ’:Court after the
Wisconsin Court of Appeals denied his chailenge to the seating of jurer Gray
and his counsel’s failure to question Gray. Id. at 17 .- o

The petitioner does not contest the fespondent’s calculations regarding
the limitations-period or the respondent"s"aSSertion that the petition is

untimely. Dkt. No. 21. Instead, the petitioner argues that the proof of his

5

Case 2:18-cv-01938-PP Filed 03/30/20 Page 5 of 20 Document 28



actual innocence allows the court to excuse both the pet1t1on S untnnehness
and any procedural default Id. at 2 He explams that in 2012, he discovered
: ev1dence regardmg “Wallstreet’s actual 1dent1ty and past cr1m1nal hlstory Id.
at 3. Th1s ev1dence is new” he says, because he d1d not discover 1t unt1l e1ght
years after hlS tr1al and six years after h1s d1rect appeal Id. at 3 (c1t1ng dkt no.
2-1 at 30) e

The pet1t1o\ner argues .that thls dlscovery 1s very 1rnportant” because the
petitioner had argued at his trial that someone else commltted the cr1me Id.
The pet1t10ner cr1t101zes the respondent s assert1on that “mult1ple eyertnesses” B
test1ﬁed agamst h1m he says that at tr1al one of h1s co- defendants (J ames
Green) actually testlﬁed that “Wallstreet” comm1tted the crime. Id at 4 The | '
petitioner says that a d1fferent co-defendant, J erry Lee testified that he was
afrald of “Wallstreet” because “Wallstreet” Would harm h1s fam11y if he gave
Wallstreet up to author1t1es Id. The petltloner asserts that Jerry Lee tesuﬁed
that the pet1t1oner commltted th1s crlme in exchange for a favorable plea deal.
Id. The petitioner observes that at the t1me of the trial, he d1d not know
“Wallstreet’ ? 1dent1ty or his pa_st cr1m1na_l h1story. Id. The new evidence, he
says, shows that'“.\;h/:allstreet” had an arrned robbery and gun possession charge
and ties to a gang lmown for arrned robberies. Id. at 4-5.

The" petitioner also attacks the femainlng evidence _the state presented at
his trial. The petitioner argues that the.othe_r" eye\yitness at the scene, Rubyv -
Adams, testified that she saw “a black male W1th a dark skm complex10n

robbing the victim.” Id. at 5 (01t1ng dkt no. 2-1 at 57 58) The pet1t1oner states

6
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that h'e“does not have a dark skirl complex10n bnt\th‘at “Wallstreet” vvas o
described in a pohce report as be1ng a black male w1th a dark skin complex10n
Id. (citing dkt. no. 2-1 at 31- 32) Moreover the pet1t1oner says that the jury
never heard Ruby Adams S testlmony about the photo array she v1ewed on
NoVember 17 2003 wh'ere she could not 1dent1fy the petltloner desp1te h1s -
inclusion in the array. Id. at 6-7 (citing dkt. no. 2-1 at 59). The pet1tloner -
observes that at tr1al the state called James Green s s1ster WhO test1ﬁed that
Green told Her of the petltioner’s' involvement in the crime, using the

| petitloner’snick:rlame,‘-“Web.” Id. at 6. ’l‘helbetitloner notesthat't\vo‘add-itional
people overheard thls _conversation;Andre Harr1s and Jerome;llvhit:ehead—— '
both of ‘v.vhom‘ claimed that'JMes:Greenvdiscnssed the crlme b'u‘t did not
mention the mckname “Web.” Id Fmally, the pet1t10ner says that the jury
never heard that he demed 1nvolvement in the crime for almost eighty mmutesl
“while bemg tlred” before .confessmg to the lead detectlve, or of the |
interrogating detective’s “very different versions ot .[the petitioner’s] '
interrogation surronnding his alleged statement ” -Id. at 7 | o

The petltloner says that “the Schlup V. Delo 513 US 298 (1995) actual

innocence gateway does not require that the ev1dence be newly d1scovered Id.
at 8 He says he needs only to show that the evidence is reliable and that it was

not presented at trial. Id. (c1t1ng Gomez V. Jalmet 350 F.3d 673, 679 (7 th Cir.

2003); Gladney v. Pollard, 799 F.3d 889, 898-899 (7th Cir. 2015)). The

petitioner says that evidence about Wallstreet’s'identity and past criminal -
history, along with other evidence never 'presented to the jury, establishes a
.
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probability that no reasonable jury would have found the petitioner guilty'
beyond a reasonable doubt. Id. at 9. The petitioner asserts that the respondent
does not want the court to consider his claims on their merits, because they

would earn him.relief. Id. at 12.

‘II.  Analysis .

A. Statdte of Limitations under AEDPA .

The Antiterrorism and Effective Death. Penalty Act of 1996 (*AEDPA”) sets
a one-year li_mitatiehs.period ,f_o_r'pet:itionet:s'_s'eeking federal_ habeas _gelief,’ 28
U.S.C. §2244.@-(1)}: The Qne-'year'p_eriod begin;s,to_irun :ﬁjerhthe ;1ates_€t‘!,_of _'the
. fo’llowir-.xg four events:,

‘ (A) ‘the date on Wh1ch the Judgment became ﬁnal by the
conclusion of direct’ rev1ew or the explratlon of the’ tlme for seekmg_
such rev1ew L

(B) the date on Wthh the 1mped1ment to ﬁhng an apphcatlon
created by State action in violation of the Constitution or law of the
United States is removed if the apphcant was prevented from ﬁhngv
by such State action; )

" (C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has been
' recognized by the Supreme Coutt and made retroactively applicable
to cases on collateral review; or

o

_ (D) the date on which the factual predicate of the claim or.
claims presented could have been discovered through the exercise
of due diligence.

28 U.S.C. §2244(d)(1)(A)-(D). The petitioner does not.-say which of these four .

provisions is the one that governs when his limitations clock began. He has not

claimed that some state action prevented him from timely filing his habeas .

petition or that he is asserting a right newly recognized by the Supreme Court.
8
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He doés claim that he has newly discovered evidence—“Wallstreet’s” true
identity. But he does not argue that the limitations period began to run on the’
date that he could have learned of this information through the exercise of due
diligence. Even if the petitioner had made that argument, it i‘zvo'uld not be
successful. The petitioner says that he found out “Wallstreet’s” true i\c'llér'i’ti,ty in
2012, but he did not file his petitibﬁ“’uhtii 2’018:—-si}§’§é'érs later.

' Further,theewdence of Wallstréét’s true identity relates only to the
petitioner’s first ground for relief—“actual inhocence”—-which is nota = -
constitutiaha]‘h'cfléiﬁi; As the Seventh Circuit recently has exﬁlaﬁﬁed;

[tthe Supreme Court has flagged the possibility that actual o .

innocence might be enough to Justlfy collateral relief in a capital case

on the theory that the execution of one who is actually innocent

violates the Eighth Amendment. [Hertera v. Collins, 506 U.S. 390,]

at 405, 113 S.Ct. 853. Apart from that potential exceptlon ‘Thowever,

the Court’s ‘habeas jurisprudence makes clear that a claim of ‘actual

innocence’ is not itself a constltutlonal claim, but 1nstead a gateway

through Wthh a habeas pet1t1oner must pass to have his otherw1$e,
barred constitutional-claim considered on the ments S '

Perrone v. United States, 889 F.3d 898, 903 v(7.th Cir. 2018), (quoting Herrera,

506 U.S. at 404); see also Lund v. U’nitea s;tgtes;"glg' F.3d 665, 6@3 {7th Cir.
2019) (re-affirming actual innocence as “only a geitéwé&” and that “lflraming the
exception as a gateway pr‘ésupposes that a petitiortef will h;ivé' underlying
claims separate from the claim that he is actually innocent.”). Because the
petitioner’s claim for actual innocence is not a free—sténding clafm for'. relief,hhis
delayed discovery of Wallst’r'éét"s identity would not trigger a later start of the
limitations period under §2244{d)(1)(D). To avail himself of that later start date,
the petitioner would .rieed to show thathé had newly discbVe’fed evidence of the
.
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factual predicate for grounds two and three, of hisﬁ,_ﬂp_etl_tionﬂ—those concerning .
juror Gray. But as to those claims, the petitioner has alleged tha_t he knew .
juror _Gray was his former teacher at the time of his trial and informed his
counsel of as much during the trial. See Dkt. No. 1 at 8. The petitioner cannot
claim that he recently discovered the factual predicate-for grounds two and . A
three, .W_hi_ch; means he cannot avail himself of the later start date for the
limitations period.provided for by 28 U.S.C, §2244(d(1)(D). , . ;.. .

That leaves 28 U.S.C. §2244(d)(1)(A), which provides _that,the;one;year :
period. hegins to run from, thev.date the _.petitione_r?s conviction becameﬁnal by
the conclusion. of direct review or the exp1rat1on of the time for; seeklng such
review. The Wisconsin Court of Appeals denied the petitioner’s. dlrect appeal on
June 27, 2006. Dkt. No. 19-2. The petitioner did. rrot file a-petition f}orreview.‘ -
with the Wisconsin Supreme Court; his time for doing so expired thirty days
after the Court of Appeals dec1s1on See WIS Stat §808. 10(1) H1s one-year
clock for ﬁhng a federal habeas pet1t1on began the day that t1me exp1red

.j

Gonzalez V. Thaler 565 U S. 134 150 (20 12) “ W1th respect to a state prisoner

who does not seek rev1ew in a:State’s hlghest court the Judgment becomes
“final” under §2244(d)(1)(A) when the time for seekmg such review expires|.]”).
The pet1t10ner S t1me for ﬁhng his federal habeas pet1t10n exp1red one year later,
on July 27, 2007 The pet1t10ner did not file th1s habeas petition untﬂ
December of 2018———a1most eleven and a half years after the clock ran out.

AEDPA S one—year time 11m1tat10n can be “tolled .or paused in certam

c1rcumstances under 28 U S.C. §2244(d) (2), “[t}he time durlng Wthh a

10
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properly filed application for State post-conviction or other collateral review
with respect to the pertinent’judgment ot claim is pending shall not be counted
toward any period of limitation undér‘this'subsectio‘n:"’ The court has reviewed
the history of the petitioner’s state court filings. He didn’t make any of Athbse :
filings prior td July 27, 2007—the date 'on which'his oné-year limitations

period explred Those motions did not toll the one-year limitations period

because the clock alread"y?}'”lad}' fuh. See Graham v. Borgen, 483 F.3d/475, 482-
83 (7th'Cir. 2007) (post-con¥iction motion filed after one-year deadline “had no
tolling e_ffééf whatsoever on the AEDPA statute of limitation.”). Even if the court
were to .e'xc'luvtdf'e all the time during which the petitioner had a state court " -
action’ “peﬂding’; for purposes of statutory tolling, the petition would still be
roughly four-and-a-half years past due.!

MR

1 The clock ran for about eighteen months between July:27, 2006 and
February 13, 2008—when he filed for a writ of habeas corpus in state court.
Had the time not expired, the clock would have tolled until the Wisconsin
Supreme Court denied review on August 20, 2008. Had the time not expired,
five months would have run between August 20, 2008 and January 27, 2009,
when the petitioner filed a Wis. Stat. §974.06 motion. The clock would have
tolled until the Wisconsin Supreme Court denied review on September 24,
2011. Had the time not expired, eleven months would have run until the
petitioner filed a second motion for new trial on September 7, 2012. The clock
would have tolled from September 7, 2012 until the petitioner voluntarily
dismissed his appeal in exchange for a stipulation on DNA testing on March .
24, 2014. Had the time not expired, the clock would have run for about thirty-
one months until the petitioner filed his third motion for new trial on November
23, 2016. The clock would have tolled until December 4, 2018 and the
petitioner filed his petition three days later. Even if the limitations period had
not expired on July 27, 2007, there would have been some sixty-five months
(18 + 5 + 11 + 31), or.approximately five-and-a-half years, during which no
state motions were pending, that would have expired prior to the date the
petitioner filed here in federal court. That’s four-and-a-half years more than the
statute allows.

11
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The petitioner’s only recourse is.for the court to excuse his untimely
filing. It may do so in one of two ways: by invoking the doctrine of equitable
tolling, or by finding that the petitioner has demonstrated his actual innocence.

B.  Equitable Tolling

A court may invoke thedoctrine of equitable __tolling if _the,peti_tione__r .
shows “(1) that he has been pursuing l'_l_i_s{_rzlgbts d_iligentlyz and (2) Et_l'?l_aty_nsomes S
extraordmary c1rcumstance stood in h1s way and prevented tlmely ﬁhng

Holland V. Flonda 560 U S. 631, 649 (20 10) “Equltable tollmg is an

extraordmary remedy and so ‘is rarely granted.”? Obriecht V. Foster, 727_ F.3d

744,748 (7th C1r 20 13) (quotmg Slmms V. Acevedo 595 F 3d 774 781 (7th
Clr 20 10)) “A petltloner bears the burden of estabhshmg both elements .of the _

Holland test; failure to show either element will disqualify him from eligibility.

for tolling.” Mayberry v. Dittman, 904 F.3d 525, 529-30 (7th Cir. 2018) (citing

Menominee Indian Tribe of Wisconsin v. United States, —U.S.—, 136 S. Ct.

750, 755-56 (2016)).“The realm of equitable tolling is a highly fact-dependent
area in which courts are eXpect,ed.to employ flexible.standards on a case-by-

case basis.” Socha v. Boughton, 763 F.3d 674, 683 (7th Cir. 2014) (internal

quotations omitted). The remedy is “rare” and “reserved for extraordinary

circumstances far beyond the litigant’s control that prevented timely filing.” Id.

(qﬁoting Nolan v. United States, 358 F.3d 480, 484 (7th Cir. 2004)). A district
court must “evaluate the circumstances holistically, considering ‘the entire e

hand that the petitioner was dealt’ rather than taking each fact in isolation.”

12
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Gray v. Zatecky, 865 F.3d 909, 912 (7th'Cir. 2017) (quoting Socha, 763 F.3d at
686)). | S |

The petitioner has not asked the court té’apply the doctririe of equitable
tolling, and none of his pleadings describe any extraordinary circumstances
beyond his ‘control that prevented him from timely filing the petition. The
petitioﬁefs numerous state c-bilft"ﬁliinio;s show 'that' he knaws ﬁow 't:o-ﬁlte'.
pleadingé ifi cotirt. Whitle the many staté sourt ﬁlings indicate that the
petitioner persis""tentl)‘fvlitigz'atéd'his lcaé:e"f,“ghe has nlotv'éxplair.ied why there were ©
signiﬁcani ‘Vgap's"'b"etwéen his '\-/'a'riou;s efforts to attack the sta'té vc':orii/ict‘ior'i-aﬁd
s,enteriée‘. He has not ekplaineci why he waited’ él‘even and a half years before
filing'in federal dourt. The court will not app;ly the doctrine of éqﬁitablé'tolﬁng. | |

-

C.  ‘Actual Inniocence =

- The p'etiﬁoﬁe’r agr-g'i'les'that' he has evidence that He is iﬁndcéni, and that
this should excuse the 'unti‘mely- :ﬁl‘in‘g' and any procedural default. “Actial

innocence is an equitable exception that renders the time limiit set forth in

section 2244(d)(1) inapplicable.” Arnold ¥. Dittman, 901 F.3d 830, 836 (7th Cir.

2018) (citing McQuiggin v. Perkins, 569 U.S. 383, 386 (2013)). 1t “is merely a

gateway throughi which a court can consider a petitio:rler’s"othé'r:ﬁrisé barred
claims on their merits.” L_u_’r;gi_, 913 F.3d at 668 (citing Herrera, 506 U.S. at 404
05). “[T]enabie actual-innécence gateway‘ pleas are r'a'i'e.”‘ Méggﬁiggl_n_' , 569 US
at 386.

'Aclaim of actual innocence must be both ‘credible and founded on

new evidence. Schiup, 513 U.S. at 324, 115 S. Ct. at 865. To be

credible, the claim must have the support of “reliable evidence—
whether it be exculpatory scientific evidence, trustworthy
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eyewitness .accounts, or critical -physi_cal~ -evidence.”  Ibid. That

evidence must also be new in the sense that it was not before the

trier of fact. Ibid.; Gladney, 799.F.3d at 898. The petitioner’s burden

is to show that, in light of this new evidence it is more likely than

_ not that no reasonable juror would have found him guilty beyond a

reasonable doubt.
Id. at 836- 37 The gateway 1s narrow a petltloner must present “‘ev1dence of
innocence so strong that a court cannot have conﬁdence in the outcome of the
trial unless the court is dlso ‘satisﬁed'that{ the trial' Was'free of nonharmless .
constitutional error.” Gladrie, 799 F.3d at 896 (quoting Schluip, 513 U.S. at

In support of his claim for actual ‘innocence, the pet.itioneri submltted(l) '

a memorandum r:eco'unting/a' November 2012 interVie\y with James Green dkt.
no. 2-1 at 23 24 (2) a copy of a June 1 1 2012 open records request made by
the Wlsconsm Innocence Project seekmg documents related to a 2001 felony .
case for Damien U. Sanders dkt no. 2- 1 at 27 (3) the Mllwaukee Police =
Department S July 25 2012 response to the open records request 1d at 28-29;
(4) a Milwaukee Police Department incident report from 2001 naming Damien
Sanders asa suspeCt in an armed rob‘bery', Q at 30438; (5) an August 31, 2012
affidavit from a ;‘Geornetry L. V'Millt—o.n” stating that while he was incarcerated at
Green Bay Correctional institution, James Green said poIiCe made himb“lie on”
the petitioner id. at 39; (6)”a November 21, 2012 affidavit from a “Maurice D.
Stokes statlng that whlle in the Mllwaukee County Ja11 J ames Green told him
the police made him lie about the petltloner s 1nvolvement in this crime, id. at’
41; (7) a November 17, 2003 poiice report recounting an intervievy With' Jerry “

Lee’s sister, LaTdsha Gray, id. at 42;43; (8) a November 16, 2003 police report
14
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recountin‘g. a custodial 1nterrogat10nofJamesGreen, Q :ét_;44:47; 9ya’
November 15, 2003 pohcereport recountingan 1nterv1ew with ",Jar’nes Green’s
sister, Taquita Hodges, id. at 49-52;'(10) a November 15,2003‘ police report

. recount_ing__an in,terview: with éndrae A. Harris, Q at 5{3‘; (1 1) a__i\:lo:i]ember :15,
2003 police rep_ort recounting an ripteryiew with J erjomeI Whltehead, id. at 53-
56; (12) a November 15 2003 incident report recounting an interview with 7
eyew1tness Ruby Adams, 1d at 57 58 (13) a pohce report recountmg that on
November 17, 2003, pohce showed Ruby Adams a photo array that contained o
the petitioner’s photo, but that Adams could not .id?ntif_y anybody in the array,

| id. a_t 59; (14) anafﬁdamt -.f‘rom *? Ms Rlo_\se Marie ,Winsto!n. stating rthat she
attempted to :re_trieye:school_ record_s to_r the petitioner andv received cri_ticism
from petitioner’s .appell_ate counsel_, id. at 60-61; and ,(1,;5) correspondence with
the Milwaukee Public Schools showing that the petitioner 'attem‘_pted to veri_tyv __
that Mr. Jerry Gray taught the betitioner during the '200‘1-02‘sch001_yea_lr, id. at
62-67. | | . o

None of this evidence is the sort of reliable evidence strong enough to

undermine the court’s confidence in the outcome of the trial.[The petitioner has

not submitted affidavits from Jerry Lee or James Green—the petitioner’s co-

defendants—officially recanting their trial testimony.\The petitioner instead

submits James Green’s interview with the Wisconsin Innocence Project in
Wthh he told law students that “Wallstreet”—not the petltloner—-actually
committed the robbery Dkt. No. 2-1 at 23 But these statements were made in

an informa_l interview; they do not carry the same‘ weight and rehablhty‘ as
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statements mgd¢ ‘u_ride‘l'; pcnalty ofv,pgrjufy‘.’ ..\'Uhnil_'e;t,hc_elpet_itioner Smei,tS :
affidavits from othg:r prisoners claiming that James grgen admitted to__lying
about the petitioner, these are second-hand accounts similarly lacking in
indicia of reliability.

The peti_tjpner’s “ger’ evidence ab_outl the ideﬁntity. Aof: Wallst;ref_:ét', dpes not
bolster the petitioner’s argument that “Wallstreet” committed this crime. The
petitioner’s ¢vi§if;ncg:‘ of “Wallstreet’s” identity is the Wisconsin Innocence
Project gnemoranfc}g,m from November of -,20,12’ Dkfc.}Nq._ 2-1 af 21?. From the
memorandqm, it appears that James Green i(i_entiﬁed Damien Sai}gfsrs as
“Wallstreet.” Id. The April 2001 police repért id_erﬁi_ﬁe_d “Damien Sanc'le.r's,” as an
identified sﬁspect in an armed ro-bbe_ry(_ committed neaf the scene of the 2003 .
crime. Dkt No. 2-1 .ati30_ (._?.001 robbery occurred at th¢ 3700 b}oc}; of Vliet St.
n Mi_lwaukee; 2003 crir‘n'(f, occurred at 3400 block of }(l_iet St. in lMilw_aukeeﬁ).
The~oth¢r police documents show that,]?amien Sanders may have had an

affiliation with the Young Guns gang. Id. at 29.

ut th_isvl“‘qvidence” discovered in 20 12 does not exonerate the petitioner;
it does not place the petitioner somewhere else at the ti'me. of the crime; it does
not explain s,urveiliance footage showing the petitioner at ghe scene. There is no_
Dl\iA evidence linking Damien Sanders to this crime.v’l“l'l_e,re is no eyewitness

testimqﬁy placing Damien .Sanders_at.; the scene of this crirﬁe. There is no

admission from Sanders that he committed the crime.\The evidence does not .,

explain why the petitioneric/onfes‘s__ed to the crime.}Thg court concedes that if

Green had testified differently at trial, and if the petiti()ner had known of
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p———

Wallstreet’s identity, and if the defendant’s lawyer could have brought in
evidence of Wallstreet’s hi's"t'o\'ry' (which is questionablé; given the rules of

evidence); it rﬁaﬁ? have. given th"é'jui‘j} ‘S'omethih’g to think about. But the

evidence the petitioner has presented is not the “smoking gun” evidence the
pet-itibnef"’ﬁeﬁei}és it to be. It is not the "‘éXCu'lpétofy'scieﬁtiﬁc eviderice,
trustworthy é&éﬁﬁfnés‘s accounts, of critical physical evidence” necessary to
pursue a gateway claim of actual inriocence. Schlup 513 U.S.at324. The
evidenée does not meet the demanding standard of showing that no reasonable
juror would have 'fdﬁhd. the petifioﬁér gu11ty beyohd: a reasonable doubt.

‘The cotirt will deny the petition &s untimely.

III. ' ‘Motion to Take Judicial Notice (Dkt. No. 25)

* On February 28, 2020, the petitioner filed a motioh asking the court to
take “fudicial notice pursuant to Fed. R. Evid. 201{a).” Dkt. No. 25. He asserted '
that certain facts were “not subject to reasonable dispute because they can be
accurately and readily determined from séur'cgeS"Whosé accuracy cannot be
reasonably questioned.” Id. at 1. He aksks the court to take ‘kju'diciai v'notice"’ of
case law that describes the actual ihnocéﬁq’é staridard, id. at 1-2 that Green

" and Green’s sister discussed the crime in the presence of two witnesses but
that the petitioner’s 'hicknaime never came up as the person responsible for the
homicide, id. at 2; that th¢ two witnesses didn’t testify at trial and thét the jury
never knew that the petiﬁon’er’s nickname hadn’t come up in the discussion
between Green and his sister, id.; that Ruby Harrlb told police she might be

able to identify the person who committed the crime if she could see him again,
17
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.

id.; _that tWQ day§ after t.he, cri_mt;, Ruby Harrls Yiex_yed a photo array containing
the petitioner but.di:dn-’t pick anyone Q-‘,lti id. _at ?2.?§; that the jury Wasn’t mad.c
aware that Harris didn’t pick anyone from the array, id. at 3; that the petitioher
pointed out all this tnformation_ in his habea§ brief, id.; that at the bgginhing of
~ his tfia_l, thc_rrnemb‘erxs} of the _vanire were asked if anyone knew the Retitiongr,;_ .
and nooneralsedahand,_lg at 3-4; that the Wisponsin Cou_;:t of _éppe_als_‘
conceded ’t_h:at_qng ot the pg{tittor'ler’sa ‘jurgrfs”yy:a§ his_form.;;__hiéh school teacher,
. id. at 4; _that‘the?tri_a_l, court never quesﬁqhad_ Grav about his relat[ttonshtp; with .
the'p'eti_ti'ontarf id.; that the pgtitto’hq;f _waswsevent_e'en ,Whgn he was a;;gsted, id.; |

that he was _Tsavgn:te_f.:h;When ha went to trial, g ; thatanoth(;_r fggiefal judge had
issued-a_decxis_isq,rbl ,tggarding an undiscloaeq hi§tor3t between a ju;‘pr_and_ a .' |
defendant, id. at 4-5; that;the patitiqncr identified the .i‘ssue Wlth jurgr Gray in
his petjttqn before the othgzr jpdgg issuedi hi§_ depi_si_on, id. at 5; and that the |
Court ot Appeals 1ssued a tl}eci_ston thtrary to Well _est}ab»lish]ed federal law tn
refusing to giye him an evidentia_ry hearipg on the Gray issue,’ id. '

“A court may take judicial notice of an adjudicative: fact that is both ‘not

subject to reasonable dispute’ and either 1) ‘gqpérally llcnown Withih_ the
territorial jurisdiction of the trial court’ or 2) ‘capable of accurate and ready

determination by resort to sources whose accuracy cannot reasonably be

questioned.” General Elec. Capital Corp. v. Lease Resolution Corp, 128 F.3d

1074, 1081 (7th Cir. 1997) (quoting Fed. R. Evid. 201(b)). “Judicial notice” is an

evidentiary shortcut. It allows a court to take note of facts about which no one

could disagree—the fact that the Governor of Wisconsin is Tony Evers, the fact
18
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tha't"Médis'oh is the c’ap'itoli of %Wiscoflsih;" tﬁefact that the sun rises’in the east
and sets in the west—so that ‘ﬁla'r‘ties and courts don't Waste time trying to |
prove things ‘thé;c are indisputeﬁle; a8
 “The ﬁet'i't‘ie’.ne;r\'askis the court to take judicial notice of certain judiciél |
decisions. The court agrees that those decisions exist, but that doesn’ mean
that the court :ir;tefp¥e{é thosedec131ons :1i1‘<"ej ‘Ehe petitioner’does;' df'thét they
pre\iide hlm Wlth anyrehef The pet1t1oneralso :as!f('s "txl-"i'e court to take juaiCial
notice of facts that ate not knowh within the general tetritorial juriSdinioh of
this court, and that—-contrary to'the ﬁefificnei’;s assértions——are not capable of
ready and accurate deterthination by feserf td"sources"&hoee"aCCﬁracy cannot
be questione:d; Thé court cannot look in a-dictionary or an almanac of an
encyclopedie to confirm the facts tl'fe:ﬁetitioner‘ has listed. The pet'iti:onerv is
asking the court to take Judlclal notice of arguments and 'i’nferehces."Tl;iét is hot -
 what jﬁdicial‘nct‘ice is for. And even if the court did take judicial riotice of all
these facts, it would not change the realitsf that the petitioner waited 'too long fo
file for federal habeas relief. o |
The court will deny this motion.
IV. Certificate of Appealability |
Under Rule 11(a) of the Rules Governing Section 2254 Cases, the court
musf cohsider whefhef to issue a certificate of appealability. 'Acou.i"t may issue
a certificate of appealability Oﬁly if the applicant'mak.es" a substantial showing
of theder_lial of a constitutional right. See 28 U.S.C. §2253(c)(2). The standard

for making a “substantial showing” is x';vhe‘ther'-“reasonable jﬁrists could debate
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whether (or for that matter agree ‘that) the petltlon should have been resolved

kS 1 .

ina dlfferent manner or that the issues presented were adequate to deserve

encouragement to proceed further.” Slack v. McDaniel, 529 U.S. 472, 484. .

(2000) (internal quotations omitted) The court declines to issue’a certificate of
appealablhty, _because reasonable JuI'lStS could not debate that the petition was
untlmely under 28 U.S. C §2244 or that the petitioner has not‘presented. -

evidence demonstrating his actual innocence.

1V. Conclusmn

o "-’ ..‘-/

The court GRANTS the respondent s motlon to dlSI’IllSS Dkt No 18

The court DENIES the pétitioner’s motion to take judicial-notice, Dkt. No:':
AR P P R B T A S iy

The court ORDERS this case is DISMISSED asuntunelyunder 28U.S.C.
- §2244(d)(1)(A). | - | R | “
The court DECLINES TO ISSVUEv a certificate of ap>pea.1kahtiity.“v .
Dated in' Mil-W—aukee, Wisconsin this 30th day of March, 2020. -

~. BY THE COURT:

HON. PAMELA PEPPER )

‘Chief United States District Judge
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‘UNITED-STATES DISTRICT COURT - -, |
EASTERN DISTRICT OF WISCONSIN

SHOMAS T. WINSTON,'

- ... Petitioner, .
: JU DGMENT IN A CIVIL CASE

Case No 18 -CV- 1938 pp

RANDALL R: HEPP, ...

Respondent.

O Jury’ Verdlct. This case came before the court for a tr1al by Jury The
parties have tned the issues, and the Jury has rendered its VCI‘dlCt

'@ = Decision by Court. This case came before the court the court-has-
decided the issues, and the court has rendered a decision. :

THE COURT ORDERS AND ADJUDGES that petitioner Shomas T.
Winston’s petition for a writ of habeas corpus under 28 U.S.C. §2254 is .
DISMISSED as untimely under 28 U.S.C. §2244(d)(1)(A).

THE COURT ORDERS that the respondent s motlon to dlsmlss 1s
GRANTED. Dkt. No. 25, o P T o

THE COURT DECLINES TO ISSUE affcertiﬁcate of appealability.
THE COURT ORDERS that this case is DISMISSED.

Approved and dated in Milwaukee, Wisconsin this 30th day of Mérch,
2020. : '

.. '~ .. BY THE COURT:

'HON. PAMELA PEPPER
Chief United States District Judge

.STEPHEN C. DRIES
Clerk of Court -

s/ Cary Biskupic
(by) Deputy Clerk
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Wnited States Qourt of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted December 7,2020
Decided December 16, 2020

Before
ILANA DIAMOND ROVNER, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 20-1605

SHOMAS T. WINSTON, - Appeal from the United States District
Petitioner-Appellant, Court for the Eastern District of
Wisconsin.
v. - ~ No. 18-cv-1938-pp
'GARY A. BOUGHTON, Pamela Pepper,
Respondent-Appellee. | ' Chief Judge.
ORDER

Shomas Winston has filed a notice of appeal from the dismissal of his 28 US.C.
§ 2254 petition, which we construe as a request for a certificate of appealability. We
have reviewed the final order of the district court and the record on appeal. We find no
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Aécordingly, we DENY a certificate of appealability. We also DENY Winston’s
motion for appointed counsel.



Wnited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

January 8, 2021
" Before
ILANA DIAMOND ROVNER, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 20-1605
SHOMAS T. WINSTON, Appeal from the United States District
Petitioner-Appellant, - Court for the Eastern District of
- Wisconsin.
v.

No. 18-cv-1938-pp
GARY A. BOUGHTON,

Respondent-Appellee. Pamela Pepper,
Chief Judge.

ORDER
On consideration of the appellant’s petition for rehearing, the judges on the

original panel have voted to deny rehearing. It is, therefore, ORDERED that the
petition for rehearing is DENIED. '



Additional material
from this filing is
available in the

Clerk’s Office.



