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employ counsel. In the absence of warnings, the burden would be on the State to prove that
counsel was knowingly and intelligently waived or that in the totality of the circumstances,
including the failure to give the necessary warnings, the confession was clearly voluntary.

Rather than employing the arbitrary Fifth Amendment rulé® which the Court lays down 1
would follow the more pliable dictates of the Due Process Clauses of the Fifth and Fourteenth
Amendments which we arc accustomed to administering and which we know from our cases are
effective instruments in protecting persons in police custody. In this way we would not be acting
in the dark nor in one full sweep changing the traditional rules of custodial interrogation which
this Court has for so long recognized as a justifiable and proper tool in balancing individual

" rights against the rights of society. It will be soon enough to go further when we are able to

appraisc with somcwhat better accuracy the eftect of such a holding.

['would affirm the convictions in Miranda v Arizona, No. 759; Vignera v New York, No.

. 7605 "and ‘Westover v United States, No. 761. In each of those cases 1 find from the

cncumstdncu no warrant tor reversal. In

+

[%4US»mq

Czllltorma v Stewart. No. 584. | would dismiss the writ of certiorari for want ‘of a final
judgment, 28 USC § 1257(3) (1964 ed);'but if the merits are to be reached I.would affirm on the

ground that the Statc failed,to fulfill its burden. in the absence of a showing that appropriate

warnings were given, of proving a waiver or a totality of circumstances showing voluntariness.
Should there be a retrial, T would leave the State free to attempt to prove these elements.

Mr. Justice Harian, whom Mr. Justice Stewart and Mr. Justice White join, dissenting.

1 believe the decision of the Court represents, poor constitutional law and entails harmful
consequences for the country at large. How serious these consequences may prove to be only
timc, can-tcll. But the basic flaws in the Court's justification seem to me readily apparent now
once all sides of the pr oblcm are consldcmd

I Introduction,

At the outsct, it is well to note exactly what is requlrcd by the Court's new constitutional code
of rules for confessions. The foremost requirement, upon which later admissibility of a
confession depends, is that a four-fold. warmng, be given to a person in custody before he is
questioned, namely, that he has a right to remain silent. that anything he says may be used against

him, that he has a right to have present an attorney during the <*pg. 741> questioning, and that if
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PROPERTY OF WILCOX STATEFR RISON

- I1.

i That the Court's holding today is neither compelled nor even strongly suggested by the
language of the Fitth Amendment, is at odds with American and English legal history, and
involves a departure from a long line of precedent does not prove either that the Court has
exceeded its powers or that the Court is wrong or unwise in its present reinterpretation of the
Fitth Amendment. 1t does, however, underscore the obvious-that the Court has not discovered or

. found the law in making today's decision, nor has it derived it from some irrefutable sources;

what it has donc is to make new law and new public policy in much the same way that it has in

the coursc of interpreting other great clauses of the Constitution.!  This is what the Court
historically has done. Indeed, it is what it must do and will continue to do until and unless there
is some tundamental change in the constitutional distribution of governmental powers.

But if the Court is here and now to announce new and fundamental policy to govern certain
aspects of our affairs, it is wholly legitimate to examine the modc of this or any other
constitutional decision in this Court and to inquire into the advisability of its end product in
terms of the long-range interest of the country. At the very least the Court's text and reasoning
should withstand analysis and be a fair exposition of the constitutional provision which its
opinion interprets. <*pg. 757> Decisions

[384 US 532]

’ ' like these cannot rest alone on syllogisin, metaphysics or some ill- defined notions of natural
justice, although cach will perhaps play its part. In proceeding to such constructions as it now
. announces, the Court should also duly consider all the factors and interests bearing upon the
cases. al cast insotar as the relevant materials are available; and if the necessary considerations
are not trcated in the record or obtainable from some other reliable source, the Court should not
’ procecd to formulate fundamental policies based on speculation alone.

= [1I.

First, we may inquire what are the textml and factual bases of this new tundamental rule. To

reach the result announced on the grounds it does, the Court must stay within the confines of the

Fifth Amendment, which forbids sclf-incrimination only if - compe/led Hence the core of the

Court's, opinion is that -because of, the "compulsion inherent in- custodtial -surroundings, no

. statement obtained from [a] ddcndant [in custody] can truly be the product of his free choice,"

ante, at 714, absent the use of adequate protective devices as described by the Court. However

.- 7 the Court docs not point to any sudden inrush of new knowledge réquiring the I‘C_]CCHOII of 70
<. . .years' experience. Nor does it assert that its novel. conclusion reflects a changing consensus '

y

LED2 . . e S e ’

. - {‘ ~
© 20 Matthew Bender & Company, Fnc.. a mémber of the lL\I\\fL‘(I\ Gxoup AII llghts usuvul Usc oflhls ploduu is subject to the

ICbllll.llnn\ and terms and conditions A the Matthew Bender Master AﬂlLuan




QQ‘-‘IE 2, Kules Arkd §ladutes.
{5, 4u3.3451999); ¢SS, Ff;d.@.ccv.lo.ﬂ;F.s.%o,w@; 299,

- Fsqaso3s; N " |

% . {’Me’s..._‘gglommmuﬂmohmwf /wo'ﬁ\ﬁé_mM o kill amocking 304"

- . due e ‘MALA_‘ lﬁ\'lgﬁ«g’(’bb%i S Hi, ’3%’*”‘/%&_&[‘{_‘&,
1-12(F1 6y |

pagqey- SaysechaPAEY] OLGA 212 006 Uz
“Poaes- 6C6H 5623
G’SC‘J 2'("?70,' WI:OII(S); Ny o4 (o2 ,)/M,ol[(}{)’ ¢2¢,)2S @)

qefeRules
29,16 L4 GU3,D435; Suhsianhvedue ROCESS




PROPERTY OF ‘WIILCOX STATE PRISON

questions posed by a Commissioner, who had failed to advise him of his rights, and his answers
were held admissible over his claim of involuntariness. "The fact that [a defendant] is in custody
and manacled does not necessarily render his statement involuntary, nor is that necessarily the
effect of popular cxcitement shortly preceding. ... And it is laid down

[384 US 530]

that it is not essential to the admissibility of a confession that it should appear that the person
was warned that what he said would be used against him, but on the contrary, if the confession
was voluntary, it is sufficient though it appear that he was not so warned."

Since Bram, the admissibility of statements made during custodial interrogation has been
frequently reiterated.  Powers v United States, 223 US 303, 56 L ed 448, 32 S Ct 281, cited
Wilson approvingly and held admissible as voluntary statements the accused's testimony at a
preliminary hearing cven though he was not warned that what he said might be used against him.
Without any discussion of the presence or absence of warnings, presumably because such
discussion was deemed <*pg. 756> unnecessary, numerous other cases have declared that "[t]he
mere tact that a contfession was made while in the custody of the police does not render it
inadmissible,” McNabb v United States, 318 US 332, 346, 87 L ed 819, 827, 63 S Ct 608;
accord, United States v Mitchell, 322 US 65, 88 L ed 1140, 64 S Ct 896, despite its having been
elicited by police examination, Wan v United States, 266 US 1, 14, 69 L ed 131, 148,45 S Ct 1;
United States v Carignan, 342 US 36, 39, 96 L ed 48, 51, 72 S Ct 97. Likewise, in Crooker v
California, 357 US 433, 437, 2 L ed 2d 1448, 1452, 78 S Ct 1287, the Court said that "the bare
fact of police 'detention and police examination in private of one in official state custody' does
not render involuntary a confession by the one so detained." And finally, in Cicenia v Lagay, 357
- US 504. 2 Led 2d 1523, 78 S Ct 1297, a confession obtained by police interrogation after arrest
was held voluntary even though the authorities retused to permit the defendant to consult with his
attorncy.  Sce generally Culombe v Connecticut, 367 US 568, 587-602, 6 L ed 2d 1037,
1049-1057, 81 S Ct 1860 (opinion of Frankfurter, J.); 3 Wigmore, Evidence § 851, at 313 (3d ed
-+1940): see also Joy, Admissibility ot Confessions 38, 46 (1842).

Only a tiny minority of our judges who have dealt with the question, including today's
majority, have considered in-custody interrogation, without more, to be a violation of the Fifth
~Amendment. And this Court, as

' [384 US 5317,

. cvery member knows, has left standing literally thousands of criminal convictions that rested
" at least in part on confessions taken in the course of interrogation by the police after arrest.

3
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appears to me tenable, nor in this context to warrant extended discussion. It is urged that the

confession was also inadmissible because not voluntary even measured by due process standards
and because federal-state cooperation brought the McNabb-Mallory rule into play under
Anderson v United States, 318 US 350, 87 L ed 829, 63 S Ct 599. However, the facts alleged
fall well short of coercion in my view, and 1 believe the involvement of federal agents in
petitioner's arrest and detention by the State too slight to invoke Anderson. I agree with the
Government that the admission of the evidence now protested by petitioner was at most harmless
error, and two final contentions-one involving weight of the evidence and another improper
prosecutor comment-scem to me without merit. [ would therefore affirm Westover's conviction.

In conclusion: Nothing in the letter or the spirit of the Constitution or in the precedents
squarcs with the heavy-handed and one-sided action that is so precipitously

[384 US 526]

taken by the Court in the name of fulfilling its constitutional responsibilities. The foray
which the Court makes today brings to mind the wise and farsighted words of Mr. Justice
Jackson in Douglas v Jeannette, 319 US 157, 181, 87 L ed 1324, 1338, 63 S Ct 877 (separate
opinion): "This Court is forever adding new stories to the temples of constitutional law, and the

temples have a way of collapsing when one story too many is added."

Mr. Justice White, with whom Mr. Justice Harlan and Mr. Justice Stewart join, dissenting.
L

The proposition that the privilege against self-incrimination forbids in- custody interrogation
without the warnings specified in the majority opinion and without a clear waiver of counsel has
no significant support in the history of the privilege or in the language of the Fifth Amendment.
As for the English authorities and the common-law history, the privilege, firmly established in
the sccond half of the seventeenth century, was never applied except to-prohibit compelled
judicial interrogations. The rule excluding coerced confessions matured about 100 years later,
"[b]ut there is nothing in the reports to suggest that the theory has its roots in the privilege against
selfincrimination. And so far as the cases reveal, the privilege, as such, seems to have been
given eftect only in judicial proceedings, including the preliminary examinations by authorized
magistrates.” Morgan. The Privilege Against Self-Incrimination, 34 Minn L Rev 1, 18 (1949).

Our own constitutional provi'sion: provides that no person "shall be compelled in any criminal
case to.be a witness against himself." These words, when "[cJonsidered in the light to be shed by

grammar and the dictionary ... appear to signify simply that nobody shall be

i
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Tor cases from federal courts:

The dat; on which the United States Court of Appéals decided my case
was — S d Mhreee 230 ez

[ ] No petition for rehearing was timely filed in my case.

/

] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[\ For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix 3

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. _— A

The jurisdiction of this Court is invoked under 28 U.S. C. §1257(a).
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Petitioner respectfully prays that a writ of ¢

IN THE

SUPREME CO‘URT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

ertiorari issue to review the judgment below.

/

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix

the petition and is
; O,

[ ] repoptéd at .
[ 1 b been designated for publication but is not yet reported; or,
[T is unpublished. '

The opinion of the United States district court appears at Appendix
the petition and i8

to

) 0T,
d for publication but is not yet reported; o,

[ ] reported at
[ ] has been designate
[1]is unpublished.'

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix A to the petition and is

[ ] reported at
[ ] b6 been designated for publication but is not yet reported; ox,

[ ¥'is unpublished.

; o,

court

The opinion of the :
appears at Appendix 13 to the petition and is

; Or,

[ ] reported at
[ yé‘aeen designated for publication but is not, yet reported; or,

[ is unpublished.
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20 inbau & Reid, supra, at 111.

21 ipig.

22 |nbau & Reid, supra, at 112.

23 |nbau & Reid, Lie Detection and Criminat Interrogation 185 (3d ed. 1953).

24 Interrogation procedures may even give rise to a false confession. The most recent conspicuous
example occurred in New York, in 1964, when a Negro of limited intelligence confessed to two brutal
murders and a rape which he had not commitied. When this was discovered, the prosecutor was reported
as saying: "Call it what you want-brain- washing, hypnosis, fright. They made him give an untrue
confession. The only thing | don't believe is that Whitmore was beaten." N. Y. Times, Jan. 28, 1965, p. 1,
col. 5. In two other instances, similar events had occurred. N. Y. Times, Oct. 20, 1964, p. 22, col. 1; N. Y.
Times, Aug. 25, 1965, p. 1, col. 1. In general, see Borchard, Convicting the Innocent (1932); Frank &
Frank. Not Guilty (1957).

25 5y the fourth confession case decided by the Court in the 1962 Term, Fay v Noia, 372 US 391, 9 L
ed 2d 837, 83 S Ct 822 (1963), our disposition made it unnecessary to delve at length into the facts. The
facts of the defendant's case there, however, paralleled those of his co-defendants, whose confessions
were found to have resulted from continuous and coercive interrogation for 27 hours, with denial of
requests for friends or attorney. See United States v Murphy, 222 F.2d 698 (CA2d Cir 1955) (Frank, J.);
People v Bonino, 1 NY2d 752, 135 NE2d 51 (1956).

26

[8] The absurdity of denying that a confession obtained under these circumstances is compelled is
aptly portrayed by an example in Professor Sutherland's recent article, Crime and Confession, 79 Harv L
Rev 21, 37 (1965):

"Suppose a well-to-do testatrix says she intends to will her property to Elizabeth. John and James
want her to bequeath it to them instead. They capture the testatrix, put her in a carefully designed room,
out of touch with everyone but themselves and their convenient ‘witnesses,’ keep her secluded there for
hours while they make insistent demands, weary her with contradictions of her assertions that she wants
to leave her money to Elizabeth, and finally induce her to execute the will in their favor. Assume that John
and James are deeply and correctly convinced that Elizabeth is unworthy and will make base use of the
property if she gets her hands on it, whereas John and James have the noblest and most righteous
intentions. Would any judge of probate accept the will so procured as the 'voluntary' act of the testatrix?”

27 Thirteenth century commentators found an analogue to the privilege grounded in the Bible. "To
sum up the matter, the principle that no man is to be declared guilty on his own admission is a devine
decree." Maimonides, Mishneh Torah (Code of Jewish Law), Book of Judges, Laws of the Sanhedrin, c.
18, § 6. Il Yale Judaica Series 52-53. See also Lamm, The Fifth Amendment and Its Equivalent in the
Halakhah, 5 Judaism 53 (Winter 1956).

28 gee Morgan, The Privilege Against Self-incrimination, 34 Minn L Rev 1, 9-11 (1949); 8 Wigmore,
Evidence 289-295 (McNaughton rev 1861). See also Lowell, The Judicial Use of Torture, Parts | and I,
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REASONS FOR GRANTING THE PETITION A ,
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CONCLUSION

The petition for a writ of certiorari should be granted.
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