USCA I No: 20-1080%

IN THE

SUPREME COURT OF THE UNITED STATES

STEVE L. STANALAND, JR.,
Petitioner

V.

STATE OF FLORIDA,
Respondent.

APPENDIX FOR WRIT OF CERTIORARI

Appendix A Affidavit

Appendix B Affidavit

Appendix C Affidavit

Appendix D U.S. Supreme Court-Time Extension

Appendix E Court order 150 days from date of the order denying timely petition for
rehearing.

Appendix F U.S.- Court of Appeals for the Eleventh Circuit

Appendix G- Trial Transcript

Appendix H- Eleventh Circuit Opinion dated 7-7-20

Appendix I- U.S. District Court Middle District of Florida order dated 1-24-20

Note: Most of Petitioner's court documents were destroyed left behind; Hurricane Michael at

Gulf Correctional Institution also had to leave to evacuate to Mayo Correctional Institution, the
next day October 10, 2018-October 11, 2018.



CONCLUSION

It was clear in Mr. Stanaland’s case the prosecutor was solely concerned in achieving another
conviction. In all the ways they went about it. That's to include intimidating Mr. Stanaland's remarried
ex-wife Becky Foster, among all the other violations of Mr. Stanaland's due process rights.

That's also to include making a false documentary film, regarding the cold-case. While Mr.

Stanaland was on appeal in the Fifth District Court of Appeal in Daytona Beach, Florida in 2016

......

th
I declare under penalty of perjury that the foregoing is true and correct, Executed on April i , 2021.
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Steve L .Stanaland, Jr.
D.C. #593240
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(SEAL) We EXPIRES: March 1, 2021
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SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON, DC 20543-0001

January 7, 2021

Steve L. Stanaland

#593240 D1-107u

New River Correctional Institution
Faith Character Base Dorm, POB 900
Raiford, FL 32083

RE: Stanaland v. Florida
Time Extension

Dear Mr. Stanaland:

The application for an extension of time within which to file a petition for a writ of
certiorari in the above-entitled case was postmarked December 17, 2020 and received
December 30, 2020. The application is returned for the following reason(s):

It is returned in light of the order of this Court dated March 19, 2020. That order -
- grants an additonal 60 days (the maximum amount) in which to file all petitions due
on or after that date. A copy of that order is enclosed.

Sincerely,
Scott S. Harris, Clerk
By:

Michael Duggan
(202) 479-3025

Enclosures h o



USCH No.. 20-/0580¢

LEGAL MAIL PROVIDED TO

IN THE SUPREME COURT OF THE UNITED STATES NEW RIVER C.I,
D20 10 2020
Steve L. Stanaland, Jr. - Petitioner INMATES I N6 S &

3

i
(AMENDED ) APPLICATION FOR AN EXTENSION OF TIME }
|

COMES NOW, the Petitioner, Steve L. Stanaland, Jr., pro se, MOTIONS this Honorable
Court for an thens'ion of Time to Appeal and To File a Petition For a Writ of Certiorari, I will
send a correct type version of this application when after the quarantine is over and I can go to
the prison faw library.

1. This delay to meet the 90 day (DEADLINE) request has been due to being under a
quarantine by prison officials because another inmate tested positive for the COVID-19
virus.

2. Thefe are many q{lesﬁons regarding a fair-trial in ways that conflict with relevént
decisions of the Supreme Court in the instant case before the Honorable Judge and
Supreme Court, of the U.S.A.

3. This cases.involves Extraordinary Circumstances, existing with several issues and
questions of law that require to be settled by this Honorable Supreme Court.

4. Another consideration is the “importance” to the public of the issues. (A.) This could
also affect pedple across the Nation's firearm cases, setting a new precedent.

5. This is an argument made out of Constitutional, Fundamental fairness, and Mr.

| RECEIVED
) Stanaland's due process rights. DEC 30 2020

' OF THE CLERK
I Ggl%zms COURT, U.S. |




e

6. When the State of Florida's going for the Death Penalty, due process is heightened in all |
those different things.

7. Regarding Death-Penalty Case: On record in Mr. Stanaland's case he was convicted on
hearsay witnesses testimony and an ex-wife as the only “eyewitness,” against an
incompetent defendant over-medication on a person while in pre-trials, up to trial and
the penalty phase, while recovering from a major head injury, and alcohol denﬁentia. In
the St. Johns County Jail.

8. Attorney's offered-up no defense and advised the defendant to take the stand and testify
in his own behalf. Also, being the only defense-witness that was called in his case in the
guilt-phase of the trial, while the State of Florida was actively seeking the death penalty.
On a circumstantial evidence case with no gun.

9. Evidence existed that's also on record all the information supra is on the record-on-
appeal in Mr. Stanaland's case, discussed here. Specifically the copious amounts of the
medical evidence records existed of a mental defense that would have NEGATED the
(1) one count' of Pre-Meditated Murder w/ a Firearm. [A case from 1991, nearly 30 years
old, January 10, 1991.] During the (2) guilt phase of the trial. The outcome of the trial
would have been different an acquittal.

10. [The statue of limitations had long run out on any lesser degree charges]. Eliminating
the penalty-phase. The iny time the medical record evidence was brought forth and the
over-medication while in the county jail issue was exposed when the (2) two D.R.'s were

called for the (penalty phase mjtigation'). Not in the guilt phase where needed most. 1%

Degree Pre-Meditation and the intent to form Pre-Meditated murder.



11. There were character witness's called only in the penalty-phase for the defense, would

have been more helpful in the guilt-phase. Due to the 404 Bad character of evidence that
I now have available from a newly discovered evidence witness who, was in Tennessee
at the time of the trial in 2011. Who also has wfote an affidavit regarding this case, and
the victim that was shot. A statement made By a law enforcement officer stating he was a

drug dealer the victim in this case. There is also evidence of self-defense.

12.Had this valuable evidence been brought out in the trial for the jury to hear. Also,

presently a BRADY VIOLATION by the State regarding the law officer stating the
victim was a drug dealer and who-ever had shot him did the people in St. Augustine a
big favor and got another (1) one drug dealer off the streets; Id. See: Brady v. Maryland,
373 U.S. 83, 83 S. Ct. 1194 (1963). A newly discovered evidence claim and a discovery

violation.

MERIT AND ARGUMENT

1. 1d. Petitioner avers trial counsel was ineffective for omitting to investigate evidence of

Petitioner's mental illness as a basis for a mental defense to first-degree murder.

2. 1d. Petitioner hereby relies upon Jennings v. Woodford, 290 F.3d 1006 (9" Cir. 2002) in
support of (1) one of his claims; supra see: Also Seidel v. Merkle, 146 F.3d 750, 753 (9"

Cir. 1998) regarding; Negate the charge during the guilt phase, supra.

3. 1d. US. v. Bryant, 769 F.3d 671 (9" Cir. 2014) indigent criminal defendant’s have right

r———

to appointed counsel in any State or Federal case where term of imprisonment is

1 These are just a few issue's out of several law questions and ground's for post-conviction relief in the instant “case
subjudice.”



4. 1d. Defendant in the instant case is also requesting counsel, see also: regarding trial

counsel, supra; U.S. v. Cavallo, 790 F.3d 1202 (11" Cir. 2015) A trial is deemed unfair if
- .

the accused is denied counsel at d critical stage of his trial.
A e b T gaeeat )

5. Manifest Injustice Id. e.g. This was brought up in the trial court and on appeal was a
motion filed to conflict out the State Attorney's Office in St. Johns County, St.
Augustine, Florida; and a motion file also to strike the entire jury panel in from the trial
court; trial court is in error for not granting these (2) two motions and proceeded with
the trial when this direct, obvious, and observable error before the trial court by this
action seriously undermines the integrity of the judicial system of the United States of
America.

* These are just a few issues out of several law questions and ground's for post-
conviction relief in the instant “case subjudice.”

6. Further, in addition, another conflict of interest with his Assistant State Attorney who

e L a

p( @gﬁof the members of the jury panel identified him in front of the rest of the jury
p él,jas the former county circuit judge. Tainting the rest of the jury panel members,
even though these (2) two potential juror's were struck from being in the jury, the
damage had already been done. By throwing a skunk in the jury box. -

7. This former judge was also bias and prejudice from previous legal encounters with the
Defendant who was then acting as the State Attorney who signed the legal document
seeking the death-penalty against Mr. Stanaland.

| 8. Who suffered undue prejudice from these (2) two officials. Even the Defendant Mr.

Stanaland's attorney stated and put in the motion to conflict out the entire state attorney's

office, in that court in St. John's County, St. Augustine, Florida; below: stating that:

4



9. Another State Attorney's Office may not pursue a prosecution of the (1) count of
premeditated murder and/or even seek the death-penalty. Which is and has been said by
the Attorney's Michael Neilsen and Jeff Dowdy that this is not a death-penalty case. Mr.
Stanaland was over-medicated during the court pre-trials and up to the trial itself, And
was incompetent during the trial. Going through withdrawals from all the psyc-meds
given to him by the jail's medical staff. And not properly prepared to take the stand to
testify or even the trial itself.

10. Supporting the claim supra, the Petitioner relies on the supporting case laws and they

include the following.

Id. Reynolds v. State, 177 So. 3d 296; 2015 Fla. App. Lexis 14830' 40 Fla. Weekly D
2253 Case No.: 1D15-2390 October 6, 2015 opinion filed

cf. In Mr. Stanaland's case the trial court never held a competency hearing after
appointing experts to evaluate nor to my knowledge ever enter a written order of
competency memorializing its finding of competency its finding of competency or
incompetency. Fla. R. Crim. P. 3.210(b) and 3.212(b).

¢.g. See also; in Dougherty v. State, the Florida Supreme Court held that the rules of
criminal procedure require the trial court to hold a hearing when the Court has
reasonable grounds to question the defendant's competency. 149 So. 3d 672 (Fla. 2014)
(citing Fla. R. Crim. P. 3.210(b); see also Cochran v. State, 925 So. 2d 370 {177 So. 3d
298} (Fla. 5" DCA 2006). ([Olnce the trial court enters an order appointing experts upon
a reasonable belief that the defendant may be incompetent, a competency hearing must
be held.”). :

cf. See also, Dougherty, 149 So. 3d at 677 reversal is required.

cf. Id. In Mr. Stanaland's case, the judge did hold a colloquy whether he was “clear
headed today, and understood and what his rights were when the judge said, I am going to let
you testify on the stand, this was the only time the attorney actually prepared the defendant on

what to say, Mr. Stanaland, just- agree with whatever the trial judge says to you! See Id. Pate



v. Robinson, 383 U.S. 375, 384, 86 S. ct. 836, 15 L. Ed. 2d 815

IN CONCLUSION
* I am now of sound mind after nearly 10 year of no alcohol or pysch-medication taken
in the Dept. of Corr's and the mental health professionals in the prison have cleared me to be
com'etenf and of a sound mind.
* Your Honor, a law school graduate from Notre Damé Law School first in your class.
* You also know that it's Constitutionally Impermissible to take an incompetent or
someone unfit for-trial, thru a court proceeding,\
* Specifically, when the death-penalty is on the table, against the defendant.
* This is a mis-carriage of justice. A grossly unfair outcome in a judicial proceeding, as
when a defendant is convicted despite a lack of evidence on an essential element of the crime.
Also, when unable to understand the proceedings that are against him or her, in a court
.of law. A new tﬁal and/or a resentencing and release are the proper remedies I believe here; “1
need your help”;

Thank you! for your time.

Sincerely and Respectfully,

Stove 2 /&Lma/ma/ ;4

Steve L. Stanaland, Jr.
D.C. #593240 :

OATH

I HEREBY DECLARE, under penalty of perjury that I have read the foregoing
document and the facts stated in it are true.

Dated: /2 -1/7-2020 ,%/e / %ﬂ&fﬂ//f%

Steve L. Stanaland, Jr.
D.C. #593240




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing document have |
handed over to prison officials for further processing via: U.S. Mail, this /7 W’day of

November, 2020 to : The United States Supreme Court j.)Depav-‘{’an‘[: o€ Justice,
The Office of W.S, A'H‘orne,‘,{ ﬁ'me/u(/ 750 PmﬂSylVa/n"a Ave. /VM/}

Nas[«'na'l'w’l, D.C, 205 30, ,%V&//&l;fw/dﬂ/%«
I4

2.)‘.J”ud%e,' Amy Cone7 Barrett, Steve L. Stanaland, Jr.
Supreme Court of The U, S, - D.C. #5.93240 )
_ New River Correctional Institution
3)Clerkc of court, P. 0. Box 900

Raiford, F1 32083
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IN THE UNITED STATES COURT OF APPEALS.

FOR THE ELEVENTH CIRCUIT |

No. 20-10808-G .

STEVE L. STANALAND, JR.,
Petitioner-Appellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL, '

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:
Steve S’tana’land moves for a certificate of appealability (“COA”) to appeal the denial of
his 28 U.S.C. § 2254 habeas corpus petition. To merit a COA, Stanaland must show that .

" reasonable jurists would find debatablé both (1) the merits of an underlying claim, and (2) the
procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S.
473,478 (2000). Stanaland’s motion for a COA is DENIED because he failed to make the requisite ).

, : N
X showing.
Stanaland’s motions for leave to proceed in forma pauperis and for appointment of counsel

are DENIED AS MOOT.

/s/ Charles R. Wilson

UNITED STATES CIRCUIT JUDGE
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. Case: 20-10808 | Date Filed: 08/26/2020 \Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-10808-G

STEVE L. STANALAND, JR.,
! - | Petitioner-Appellant,
versus

| SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL, '

_Nﬁ_«—\\ - Respondents-Appellees.

ye . : .
Appeals from the United States District
for the Middle District of F')or.ida

Before: WILSON and NEWSOM, Circuit Judges.
BY THE COURT: | _
Steve Stanaland, Jr., has ﬁlcgl a motion for reconsideration of this Court’s order dated July
7.2020, deﬁying his motions for a certificate of é\ppéaiability, leave to proceed on appeal in fofma .
- pauperis, and appoinunent of C(:)unsc}, fol}owing the district court’s denial of his undcf_lying habeas

corpus petition, 28 U.S.C. § 2254, Because Stanaland has g{ alteged any points of Jaw or fact-

that this Court overlooked or misapprehended, h;s motion for reconsideration is DE\I@

&
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of the office, who's in charge of Mr. Mathis, being

Mr. Stanaland's former probation officer, and then you

have Mr. Mathis, the prosecutor, being his former

judge. And we believe that if this was given to an

independent or another State Attorney's Office that,

perhaps, they would view the light what the State

views -- the way the Defense views the case and,

perhaps, not even proceed or at least change their

position in reference to the death penalty.

So I don't -- there's no case law I could find

that had a féctual scenario that I thought was

analogous to support it.;zzt‘s an argument made out of ;
i constitutioﬁiifundamentaiffairneg? andﬁgf; Stanaland'iﬂ;

X

R g SRR P

%.gggiprocqﬁﬁ_rlghig. And, of course, as Your Honor
- e L e DT " B o T
gnows, whenyggggggﬁorﬂﬁggg?gﬁbhupenaiﬁy% Ueeprocess

=4
¥
So, you know, I think it might be in everyone's
interest. If it went the way the State wanted it and
they got the jury to recommend death and you gave
Mr. Stanaland the death penalty, this could be
something that later, you know, Hfghf”bfing tfhe case
So for all those different reasons -- and I think

maybe I could make a -- we're asking that the Court

find -- make a finding that this particular State

COURT REPORTERS, SEVENTH JUDICIAL CIRCUIT G



=» % Reply to: Lee Aaron, G/csg.

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith . For rules and forms visit
Clerk of Court www.cal 1.usconrts.gov
July 07, 2020

Clerk - Middle District of Florida
U.S. District Court

300 N HOGAN ST
JACKSONVILLE, FL 32202

Appeal Number: 20-10808-G
Case Style: Steve Stanaland, Jr. v. Secretary, Florida Department, et al -
District Court Docket No: 3:18-cv-00163-HLA-JBT

The enclosed copy of this Court's order denying the application for a Certificate of
Appealability is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se
parties are advised that pursuant to 11th Cir. R. 27-2, "a motion to reconside;mﬁy
W@WWh order. No additional time shall be

allowed for mailing."

% All pending motions are now rendered moot in light of the attached order.
Sincerely,

DAVID J. SMITH, Clerk of Court

Phone #: 404-335-6172

Enclosure(s)

DIS-4 Multi-purpose dismissal letter

ot
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UNITED. STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
STEVE L. STANALAND, JR.,
Petitioner, .
vs. E ' Case No. 3:18-cv-163-J~25JBT

SECRETARY, FLORIDA DEPARTMENT
OF CORRECTIONS, et al.,

Respondents.

ORDER

I. INTRODUCTION
Through a Petition under 28 U;S}C;l§.2254 for Writ
-of Habeas Corpﬁs by a Person in State CuStody_(Petition)
(Doc. 1), Pétit;oner,.sﬁeve L:'Stanaland, Ji., chalienges
his state court (St. Johns_Cbunty) conviction for first
degree mufder with a firearm. Respondents filed a

Response to Petition: (Response) (Doc. 7).! Petitioner

1 The Court will hereinafter refer to the exhibits in the RAppendix.

(Doc. 8) as "Ex." Where provided, the page numbers referer -7 *- - -
this opinion are the Bates stamp numbers at the bottom ¢

page of the exhibit. Otherwise, the page number on the d :Z:
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fesponded with.a Reply to the Stéte's Response fReply)

(Doc. 10}. The Court granted Petitioner’s request to

supplement his Reply with three exhibits (Docs. 12-1; 11-

- 2; 11-3). Order (Doc. 12). The Petition is timely filed.
Response at 5-7.

"II. EVIDENTIARY HEARING
“In a habeas corpus broceeding, the burden is on the
petitioner to' establish the need for an evideﬁtiary

hearing.” Jones v. Sec’y, Fla. Dep’t of Corr., 834 F.3d

1299, 1318v(11th Cir. 2016) (citations omitted), cert.

denied, 137 S. Ct. 2245 (2017). See Chavez v. Sec'y,

Fla. Dep't of Corr., 647 F.3d 1057, 1060 (1lth Cir. 2011)

(opining a petitioner bears the burden of establishing
the need for an evidentiary hearing with more than

speculative and inconcrete claims of need), cert. denied,

565 U.S. 1120 (2012); Dickson v. Wainwright, 683 F.2d

348, 351 (1lth Cir. 1982) (same). A petitioner must make

a specific factual proffer or proffer evidence that, if

/ | y /.
| %’ ’Hﬂw alyid Fhe / s

will be referenced. : L (;{t yy g;ﬂOé/%?f ”‘/;2/{ cer” ¢

? /( ¢ ‘f}"’ e ‘i’rfr@j 7[?,‘5/4”7 «QO % ?/
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true, would provide entitlement to relief. Jones, 834
F.3d at 1319 (citations omitted) . Conclusory-

allegations will not -suffice. Id.

In this case, the pertinent facts are fully developed
in this record or the record otherwise precludes habeas
relief;? therefore, the Court can "adequately assess

[Petitioner's) claim(s) without further factual

development," Turner v. Crosby, 339 F.3d 1247, 1275 (11lth

Cir. 2003), ~cert. denied, 541 0U.S. 1034 (2004) .
Petitioner has hot met his burden as the ;ecord refutes
the asserted factual allegations or otherwise precludes

habeas relief. Thus, the Court finds Petitioner is not

‘entitled to an evidentiary hearing. " Schriro wv.

Landrigan, 550 U.S. 465, 474 (2007).

III. PETITION
Petitioner lists thirteen grounds for habeas relief;
however, he presents multiple claims (eight claims) in

ground one. Thus, ‘a total of twenty-one claims are

2 The Court notes Petitioner received an ev1dent1ary hearing on

some grounds in the state court.
3
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raised in the Petition. Ground 1A is “whether theltrial
court erred in'deﬁying Stanaland’s motion to disqualify
the St. Johns County State’s Attorney;s Officef{.]”
Peti;ion at 9. Ground 1B is “whether the trial court
erred in denying Stanaland’s motioﬁ to strike venire
panel.”  Id. In giound 1C, Petitioner asserts that
“fundamental error occurred with the wuse of an
unauthorized transcript used at trial.” Id. at 10. This
is folloWed'by ground 1D, in which Petitioner contends:
“Assistant State Attbrney Mathis was brejudicial [sic]
against Stanaland frém previous legal encounters.” Id.
In ground 1lE, Petitioner claims his ™“14th Amendment
Rights weré violated by local media blitz for 2% years
causing manifest Conétitutional error.” Id. 1In ground
" 1F, Petitioner claims his "“[d]lefense counsel erred in‘
court as stating a_cﬁime of éelf-defense was actually a
crime of passion constituting manslaughtér causing
fundamental érror[.]" ';g. Ground 1G alléges -“{tlhe
appearance and use of a leg brace (electric shock anklet)

at trial affected the presumption of innocence [and] was
: 4
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plain error(.]” Id. Finally, in ground 1lH, Petitioner
contends hg “was placed on multiple medications that
caused serious side effects of confusion, hyper
excitability thus cadsing fundamental error.” Id.

The remaining grounds presént claims of ineffective
assistance of counsel: (Ground 2) - the iheffective
assistance of counsel for failure to move for a change
of wvenue; (Ground 3) the ineffective assisﬁance of
counsel for failure fo advise,Petitioner'of-the defense
of wvoluntary intoxication where evidence existed to
.warrant the defense; (Ground 4) the ineffective
assistance of counsei for failure to challenge by motion
ﬁo shppress Petitioner’s former wife's testiﬁoﬁy
regarding marital communications that fell within the
spousal privilege and were elicited without'Petitione;'s
consent;‘(S) the'ineffective_assistanCé‘of counsel for
failure to file a pre-trial motioh in limine té exclude
testimony or statements that Petitioner was a fugitive
from justice; (6) the ineffective assiétance of counsel

for failure to make a “standing/renewed” objection to the
| 5
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trial court’s denial of the defense’s motion in limine

to exclude any mention and allegations of domestic

violence by Petitioner; (7) the ineffective assistance -

of counsel for advising Petitioner to testify in light
of Petitioner’s mental illness; (8) the ineffective

assistance of counsel for failure_ to object to the

prosecutor’s highly inflammatory comments during closing

arguments; (9) ﬁhe ineffective assistance of counsel for
failure fo file a motion in limine to preclude Lisa
Welliver’s testimony that she was afraid for her and her
daughter; (10) the ineffective assistance of counsel for
failure to consult and/or procure a ballistics. and
firearms expert to impeach or refute Becky Foster’s
testimony; (11) the ineffective assistance of counsel for
failure to file a facially sufficient motion for new
trial; (12) the ineffective assistance of counsel for
failure to investigate and properly authenticate . the
recording of the controlled phone call; and (13) the

cumulative effect of trial counsel’s errors rendered




3
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counsel’s assistance:ineffective and deprived Petitioner
of a fair triél.
IV. HABEAS REVIEW

Petitioner seeks habeas relief, claiming to be
detained "“in violation of the Constitution or laws or
treatiés of the United States.” 28 U.S.C. §§ 2241(c) (3).
In undertaking its review, this Court must recognize'thaf
its authority to award habeas corpus relief to state

prisoners “is limited-by both statute and Supreme Court

precedent.” Knight.v. Fla. Dep’t of Corr., 936 F.3d
1322, 1330 (1llth Cir._2019). The rélevant statute, the
Antiterrorism and Effective Death Penalty Act (AEDPA),
governs a'state prisbner's federal petition for habeas

corpus and limits a federal court’s authority to award

habeas relief. See 28 U.S.C. § 2254{ Shoop v. Hill, 139
S. Ct. 504, 506 (2019) (per curiam) (recognizing AEDPA
imposes fimportant.limitations on the power of federal
courts to overturn the Jjudgments of -state courts in

criminal cases").

-
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Applying the statute, federal courts may not grant
habeas relief unless one of the claims: " (1) 'was contrary
to, or involved én unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court oflthe United States,' or (2) ‘'was based on an
unreasongble determination of the facts in light of the
evidenceibresented.in the State court'pfoceeding.f 28

U.S.C. § 2254(d)." = Nance v. Warden, Ga. Diagnostic

Prison, 922 F.3d 1298, 1300-1301 (l1lth Cir. 2019),

petition for cert. filed, (U.S. Dec. 9, 2019) (No. 19-

6918). As recently imparted by the Eleventh Circuit,

A decision is “contrary to” clearly
established federal law “if the state
court arrives at a conclusion opposite
to that reached by [the Supreme] Court
on a question of law or 1if the state
court decides a case differently than
(the Supreme] Court has on a set of
materially indistinguishable facts.”
Williams ([v. Taylor, 529 U.S. 362
(2000)] at 413, 120 S. Ct. 1495. A state
court decision involves an unreasonable
application of federal law “if the state
court identifies the correct governing
legal principle from [the Supreme]
Court’s decisions but unreasonably
applies that principle to the facts of
the prisoner’s case.” Id. To justify

8
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issuance of the writ under the
“unreasonable application” clause, the
state court’s application of Supreme
Court precedent must be more than just
wrong in the eyes of the federal court;
it “must - be ‘objectively
unreasonable.’” Virginia v. LeBlanc, -
--U.8, --——, 137 S. Ct. 1726, 1728, 198
L.Ed.2d 186 (2017) {quoting Woods v.

- Donald, --- U.8. ---, 135 S. Ct. 1372,
1376, 191 L.Ed.2d 464 (2015)); see also
Bell v. Cone, 535 U.S. 685, 694, 122 S.
Ct. 1843, 152 L.Ed.2d 914 (2002)
{explaining that “an unreasonable
application = is different from an
incorrect one.”).

Knight, 936 F.3d at 1330-31.
Thus, to obtain. habeas relief, the state court
decision must unquesﬁionably conflict with Supreme Court

precedent, not dicta. Harrington v. Richter, 562 U.S.

86, 102 (2011). 1If some fair-minded jurists could agree
with the lower court's decision, habeas relief must be

denied. Meders v. Warden, Ga. Diagnostic Prison, 911

F.3d 1335, 1351 (1lth Cir. 2019), cert. denied, No. 19-
5438, 2019 WL 5150550 (U.S. Oct. 15, 2019). As noted in
Richter, unless the petitioner shows the state court's

ruling was so lacking in justification that there was
9
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error well understood and comprehended in éxisting law
beyond any possibility for fair-minded  disagreement,
there is no entitlement to habeas reliéf. Burt v.
Titlow, 571 U.S. 12, 19-20 (2013).

A district court is not obliged "to flyspeck the
state court order or grade it." Meders, 911 F.3d at
1349. Moteovér, even state court rulings  for which no
rationale or reasoning is providea are entitled to AEDPA
deference, "absent a conspicuous misapplication of
Supreﬁe.Court precedent.”™  Id. at 1350 (citation and
quotation marks omitted).

Of importance, a state court's finding of fact,
whether a state trial court or appellate court, 1is
entitled to a presumption of correctness under 28 U.S.C.
§ 2254 (e) (1l). - Butg this presumption of correctness
applies only to  findings of fact, not mixed

determinations of law and fact. ’'Brannan v. GDCP Warden,

541 F./App'x 901, 903-904 (1lth Cir. 2013) (per curiam)

(recognizing the distinction between a pure question of

10
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. ) . . ° ., . ‘- .
fact from a mixed question 6f law and fact), cert. denied,

573 U.S. 906 (2014).

Where there has been one reasoned state court
judgment rejecting a federal claim followed by an
unexplained order upholding that 3judgement, federal
habeas courts employ a "look through" presumption: "the
féderal court should 'look through' the unexﬁlained
decision to the laét related state-cqurt'deCision that

does provide a relevant rationale. It should then presume

that the unexplained decision adopted the same

reasoning." Wilson v. Sellers, 138 S. Ct. 1188, 1192

(2018) (Wilson).

Supreme Court precedent also 1limits the federal
court’s authority to award habeas relief. Unlesé pierced
by one of two narrow exceptions: (1) new rules that are
substantive ratﬁer £han procedural, and (2) watershed
rules of criminal procedure implicating the fundamental
fairness and a¢curécy of the criminal proceeding, the

rule of nonretroactivity set forth in Teague v. Lane, 489

U.S. 288, 300-301 (1989) (plurality opinion), providing
11
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that the federal court cannot disturb a state court.
conviction based on a constitutional rule announced after -

a conviction is final, is applicable. Knight, 936 f,Bd

at 1331 (citing-Schiro v. Summerlin, 542 U.S. 348, 352-
53 (2004})) (quotations and citations omitted). The
“threshold Teague analysis” must be conducted if properly
raised b§ #he state, and the state prisoner must clear
both hurdles, deféreﬁce mandated by AEDPA and the rule
‘of nonretroactivity, to successfully obtain fedefal
habeas relief. Knight, 936 F.3d at 1331 (citation
omitted). .

Thus, a state habeas petitioner is faced with two
constraints, AEDPA'S: generally formidable barrier to
habeas relief éxcept,in specified circumstances, and the
geheral principle of nonretroactivity l;miting the
disturbance of a state conviétion bésed on a
constitutional rule announced after a conviction became
final except in two narrow exceptions. Even if the
petitioner satisfies_the hurdle demanded by Sﬁpreme Court

precedent, state-court judgments will not easily be set
12
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aside due to the applicability of the highly deferential

AEDPA standard that is intentionally difficult to meet.

See Richter, 562 U.S. at 102. Although AEDPA does not
impose a complete bar to issuing a writ, . it severely
limits thoée_ occasions to those fwhere there 1is no
possibility fairmindéd jurists could disagree that the
state court's déciéidn conflicts" with Supreme” Court
precedent. Id. 1In éum, application of the standarq set
forth in'28 U.S.C. § 2254(d) ensures that-hébeas COrpus
is a guard against extreme malfunctions in'the state
criminal justice systems, and not a mechanism for
ordinary error correction. Richter; 562'0;8. atl102—103
(citation and quotation marks omitted). |

V. GROUND ONE

A, Grgund 1A'

In ground lA, Petitioner asks this Court to determine
whether the trial court erred in denying a motion to
disqualify the St. Johns County State’s Attorney’s
Office. Petition at 9. In his supporting facts,

Petitioner suggests that his previous encounter with
| 13
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Assistant State Attorney Robert Mathis, previously a
state-court judge, “could” have clouded Mathis’s judgment
in prosecuting Petitioner and seeking the death penalty.

Id.

~Respondents contend Petitioner cannot demonstrate

prejudice and it is pure speculation that'a different,

specially appointed State Attorney would have prosecuted

the case differently. Response at 10-11. Furthermore,
Respondents argue Petitioner has failed to support his
claim with allegations of specific, prejudicial conduct
by Mr. Mathis. Id. at 11.

of import, the Indictment charging Petitioner with
first degree murder w;th a firearm is signed by Assistant

State Attorney Matthew D. Cline, not Mr. Mathis. Ex. A

Y'at 15. The Notice of Intent to Seek the Death Penalty, v

‘(however, is signed' by Mr. Mathis. Id. at 36.y

Petitioner, through counsel, filed a Motion to Conflict
Out the Saint Johns County State Attorney’s Office,

claiming Mr. Mathis was a judge in 1995 and presided over

a case in which Petitioner was the defendant and was-

14
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convicted, and the elected State Attorney, Mr. .Larizza,

is the formgr community control officer for Petitioner. -

Id. at 279-80. Petiticner argued the State Attorney’s
Office "“is potentially biased and prejudiced against.the
Defendant [.]"” Id. at 279.

The trial court ﬁonducted a hearing on Januéry.lo,
2011. Ex. B. Petitioner’s counsel argued that based on
fundamental fairness'énd Petitioner’s due process rights,
a different state attorney’s office should prosecute
Petitioner, not the Seventh Judicial Circuit; ;é. at 3-
6. Mr. Mathis explained that he wés not in the State
,Attorney;s Office at the time Petitionér-was indicted.
Id. at 7. "Mr. Mathis said Petitioner was indicted “by

Mr. Tanner’s regime” and Mr. Cline signed the indictment.

Id. Mr. Mathis revealed he had no inside information on

Petitioner, and that everything that occurred between

them had taken place long ago and was all quite removed

from the current case. Id. at 8.
The court found there was no conflict with the State

1Attorney’s Office, finding Mr. Cline, the attorney that
| ' 15
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advised the grand jury, is no longer employéd with the
State Attorney’s Office, and that Mr. Larizza was not in
office at the time of the Indictﬁent. Id. at 9. The
court, on January 26, 2011, denied the motion, finding
Petitioner’s allegations. failed to meet the actual
prejudice requirement to disqualify counéel. EX. A'aﬁ
314-16. The court..bpined: “[t]lhe Iﬁere' fact that Mr.
Mathis is a former judge who once presided over a case
in'whiéh the Defendaht was tried ahd convicted is not,
without mo:e, an indication of actuél'prejudice.” Id.
at 316 (citation omit#ed). Additionally, the couit found
Mr. Larizza's -role as a community~ control officer
assigned to Petitioner did not amount to actual
prejudice. Id.

Petitioner’s Assistant Public- Defender raised the
issue in'an Anders brief.? Ex. E at 9-10. Petitioner
expoundedlupon thi§ claim in his pro se brief on appeal,

adding allegations beyond those presented in the Motion

3 Anders v. California, 386 U.S. 738 (1967) .
16
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to Conflict Out the Saint Johns County'Staté Attorney’s
Office or addressed in the hearing on that moﬁion."Ex.
F at 10-12. The Fifth Districthouft of Appeal (5th
DCA), on May 22, 2012, affirmed per curiam thé decision
of the trial court. Ex. G.

" Florida law pro&ides: “[iln order to disqualify a

state attorney, actual prejudice must be shown. State v.

Clausell[ 474 So. 2d 1189 (Fla. 1985), approving original

opinion, Clausell v. State, 455 So. 2d 1050 (Fla. 3d DCA
1984). Actual prejudice is something more than the mere

appearance of impropriety.” Meggs In and For Second Jud.

Cir. of Fla. v. McClure, 538 So. 2d 518, 519 (Fla. lst

DCA 1989). 'Consequéntly, disqualification is,reservgd
for those instances when it is necessary to disqualify a
state attorney “to prevent the accused from suffering
prejudice that he otherwise would not bear.” Id. at 519-
20. For example, ~if the prosecuto; had previously
répresenfed Petitioner in a criminal matter in which the
prosecutor received privileged informatidn ‘through

confidential communications,  the actual prejudice
17
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requirement to justify disqualification would be met.

Reaves v. State, 574 So. 2d 105, 107 (Fla. 1991) (per

curiam). Also, if the prosecutor overheard confidential
communications between a defendant and his attorney, a

petitioner may be able to satisfy the actual prejudice

requirement. Nunéz y. State, 665 So. 2d 301, 302 (Fla.
4th DCA 1995).

Here, Petitioner'failed to show the trial court that
the prosecutor, who had been a state court judge for a
criminal case of Petitioner’s fourteen years prior to the
filing of the notice.of intent to seek the death penalty

in the murder case against Petitioner, had obtained

special knowledge or information that could be useful in

the pﬁesent prosecution. See Trotter v. State, 3576 So.

2d 691, 693 (Fla. 1990) (opining it may have been better

if the prosecutor had not = participated, but

acknowledging, without special knowledge relating to the

current charge, there is no error).
The trial court’s conclusion that there was no

conflict with the State Attorney’s Office 1is not
18
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unreasonéble. The :record shows Mr. Mathis did.‘not
present the case to ﬁhe grand jury and Mr. Larizza was
not in office at-the time of the Iﬁdictment. The record
also does not suppqrt a conclusion that Mr. 'Maﬁhis
received privileged: information through confidential
communications. which concérned- -the = murder -case;
Moreover, the 5th DCA's affirmancerf_the trial'court's
decision wés not baséd upon an ﬁhreasonable applicétion
of clearly established federal law as determined by the
Supreme'Court of the United States.

Petitioner’s allegations in support of the motion to
disqualify the prosecutor failed “to raise a credible
claim of prdsecutorial misconduét, cohfiict of interest,

or improper bias” on Mr. Mathis’s part. Willis v. United

States, No. 2:09¢cv930-MEF, 2012 WL 1161431, at *14 (M.D.

Ala. 2012), report and recommendation adopted, 2012 WL

1158845 (M.D. Ala. Apr. 6, 2012). Indeed,

The disqualification of government
counsel 1is a “drastic measure and a’
court should hesitate to impose it
except where necessary.” United States
v. Bolden, 353 F.3d 870, 878 (10th

19
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910 F.Supp. 551, 559 (D. Utah 1995)).
Accordingly, courts have allowed
disqualification of government counsel
only in 1limited circumstances. See,
€.g., Young v. United States, 481 U.S.
787, 807, 107 S. Ct. 2124, 95 L.Ed.2d
740 (1987) (actual conflict of interest
because - appointed prosecutor also
represented another party); United
States v. Heldt, 668 F.2d 1238, 1275
(D.C. Cir. 1981) (bona fide allegations
of bad faith performance of official
duties by government counsel in a civil
case); .United States v. Prantil, 764
F.2d 548, -552-53 (9th Cir. 1985)
(prosecutor who will act as a witness
at trial). '

Willis, 2012 WL 1161431, at *14.

Petitioner did not adequately demonstrate a basis
for disqualificétion_of Mr. Mathis, Mr. Lazzara, or the
State Attorney’s Office of the Seventh Judicial Circuit.
Mr. Mathis did not acquire inside information, he had
never represented Petitioner in the paét, and everything
that occurréd through his official.actions as a prior
judge ocdurred'so long ago that it had nothing to do with

Cir.2003) (citing Bullock v. Carver,
the murder case or with any information derived from

20
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Petitioner. Ex. B at 8.% As such, the request for
removal was appropriétely denied.

The 5th DCA’s decision affirming the trial court’s
decision is not contrary to, nor an unreasonable
application of controlling Supreme Court precedent. Ex.
G. Petitioner is not entitled to habeas relief on this
ground. Ground 1A ié due to be denied.

B. Ground 13

In the next ground, ground 1B, Petitioner raises the
issue of whether the. trial court erred in dénying
Petitioner’s motion to strike the venire panel. Petition
at 9.. To subport this claim, Petitioner points to oné
panel member’s statement that she knew "“Judge Mathis.”

Id. Petitioner states his counsel objected to the entire

4 Although Petitioner’s trial counsel made a due process
argument, arguing Petitioner was deprived of fundamental fairness
because Mr. Mathis, a former judge in one of his prior criminal
cases; sought the death penalty in the murder case, Ex. B at 5,
Petitioner did not receive the death penalty. Ex. D at 1092,
1100. The jury provided an advisory sentence that the court impose
a sentence of life imprisonment with a minimum mandatory of 25
years, and the court adjudicated Petitioner guilty of murder in
the first degree and imposed that sentence. Id. Petitioner does
not meet the actual prejudice requirement.

21~
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panel and renewed his objection based on this disclosure
heard by the entire panel. Id. Petitioner’s appellaté
counsel raised this ¢laim'in an Anderé,brief; Ex. E at
10-11. The 5th DCA affirmed. Ex. G.

Tﬁe record demodstrates that brospectiﬁe juror Key
salid he knew “Jﬁdge Mathis.” Ex. D.at 28-29. The court
immediately corrected Mr. Key ‘and refefred to the
prosecutor as “Mr. ‘Mathis[.]” Id. at 29. Attorney
Michael W. Nielsen ﬁoved to strike the panel. Id. at
29-30. Mr. Mathis commented that Ms. Alexander, another
panel member, raised her hand because she knows Mr.
Mathis. 1Id. at 30. Mr. Nielsen renewed his motion to
have Mr. Mathis and:his office conflicted out of the
case. Id. at 35. Mr. Mathis said he did not remember
Mr. Stanaland being before him. Id. at 37.
| -The court did not strike the p;nel or grant the
conflict motion. Id. at 37-44. Upon inquiry, both
prospective jurors'séid they did not discuss the fact
that Mr. Mathis was a fbrmer judge in front of other

members of the panel. Id. at 43. Thereafter, the
22
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parties agreed to a stipulation excusiﬁg the two jurors
that recqgnized.or knew Mr. Mathis. Id. at 44. The
‘court exéused the two~potential juro;s. Id. The defense
accepted the jﬁry. IQ- at 205. 'Eventually, the defense
movéd to strike juror Konz for other reasons, and the
trial court released her and called up the alternate
juror. Id. at 229-32.

A defendant has é constitutional right to a fair

trial by a panel of impartial and indifferent jurors.

Irvin v. Dowd, 366 U.S. 717, 722 (1961). Petitioner has

not shown the alleged error by the trial court in refusing

to grant the defense’s motion to strike the entire jury

panel deprived-him_of a fair trial. The decision as to
whether to strike a panel is left to the sound discretion

of a trial judge. - Franklin v. Inch, No. 1l:17cv3l4-

MW/CAS, 2019 WL 4007354, at *7 (N.D. Fla. July 31, 2019)

(citing United States v. Jones, 696 F.2d 479, 492 (7th

Cir. 1982)), report and recommendation adopted, 2019 WL

3997692 (N.D. Fla. Aug. 23, 2019). ~Notably, ™“[i]t is

within the disc¢retion of the trial court to determine

23
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whether remarks made by veniremen during the examination
of the panel are prejudicial; and the trial court’s
decision not to quash the panel will not be disturbed

absent an abuse of that discretion.” Bauta v. State,

698 So. 2d 860, 862 (Fla. 3d DCA 1997) (quotation and
citation omitted).f.' |

Here, the trial court decided the entire jury panel
was not fainted by the isolated comment of prospective
juror Key referring to the prosecﬁtor as Judge Mathis.
The cburt immediéteiy-corrected Mr. Key. No furthe?
references were made' concerning the proseéutor being a
former judge before the panel, and both panel members who
knew or recognized Mr. Mathis were excused Dby
stipulation. The record shows, befofe excusing the
jurors, the court determined the two panel members did
not discuss the fact that Mr. Mathis was a former judge

in front of other pahel members.
Based on the record, Petitioner has failed to

demonstrate any constitutional violation in the trial

24
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court’s refusal to dismiss the entire jury panel due to

isolated comment of Mr. Key. In this regard,

Ultimately, the question is whether
a defendant's “trial was not
fundamentally fair.” Murphy v. Florida,
421 U.S. 794, 799 (1975). Petitioner has
the burden to show “essential
unfairness,” Beck v. Washington, 369
U.S. 541, 0558 (1962) (quoting United

~  States ex rel. Darcy v. Handy, 351 U.S.

454, 462 (1956)). “The petitioner must
“show that setting of the trial was
inherently prejudicial or that the jury
selection process of which he complains .
permits an inference of actual
prejudice.” Coleman v. Zant, 708 F.2d
541, 545 (1llth Cir. 1983) (quoting
Murphy, 421 U.S. at 803). The court
will not disturb a trial court's finding
of juror impartiality absent a finding
of “manifest error,” Patton v. Yount,
467 U.S. 1025, 1031 (1984), and a trial
court's finding that the jurors are
impartial is entitled to a high degree
of deference in a habeas proceeding.
White v. Wheeler, 136 S. Ct. 456, 460
(2015) .- '

Franklin, 2019 WL 4007354, at *7.

Petitioner has failed to show actual prejudice based
on the jury selection process. Further, he has not shown
manifest error in the trial court’s finding that the jury

panel could be impartial and indifferent in providing

25
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Petitioner a fair trial. Giving due deference to the
court’s hecessarily determined finding that the remaining
jurors on the panel gpuld be impartial while also-giving
the high degree of deference under AEDPA to the 5th. DCA’s
decision denying :eliéf on this ground, Petitioner is not
entitled to habeas relief.

In conclusion, Petitioner.has failéd to demonstrate
he was prejudiced by:the trial court’s decision or that
the triél itself was essentially unféir. He has'nof
demonstrated that the adjudication of the 5th DCA was
contrary to or an unreasonable abplication of any clearly
established f'e'deral law as determined by the Supreme
Court or eu{ unreasonable determination of the facts.
Therefore, habeas reiief will be denied.-

C. Ground 1C

In.his néxt ground, Petitioner_élaims fundamental
error occurred with the use of an'uﬁaufhorized transcript
at trial. Petitioﬁ at 10; Petitioner raiged a due
process claim, pro se, on direct appeal. Ex. F at 7-9.

The 5th DCA affirmed. Ex. G.
| 26
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contrary to, or an unreasonable application of, clearly
established federal law; therefore, AEDPA deference is
due to the state court’s decision fejecting this claim.
Thus, Petitipner'is not entitled to‘habeas relief.
D; Ground 1D o

Petitioner claims Ass;stant State'Attofney Mathis
was prejudiced against Petitioner due t§ previous legal
encounters. Petitiqn at 10. Petitioner, on appeal,
alleged Mr. Mathis, in 1995, “was a witness” to
Petitioner’s divorce from Becky ' Foster (a state’s
witness).> Ex. F at 11. Petitioner'aiso alleged that,
in 1998, Judge Mathis sentenced Petitioner to five months
in county Jjail for: a reduced battery charge. Id.
Neither of:theée allegations were preséﬁted to the trial
céurt, either'in the motion to conflict out or in any ore
tenus motion before the trial court. The 5th DCA

affirmed. Ex. G.

5 Petitioner does not explain how Judge Mathis was a witness or
whether he played any role in the divorce proceedings.
‘ ' 30
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participation as a pfosecutor in the murder case. Ex. A
at 29, 34, 36.

The ‘Fifth DCA’s affirmance is entitled to AEDPA
deference. The decision is not contrary to, nor an
unreasonable applicatioﬁ of controlling Supreme Cburt
precedent. As such, Petitionei is not entitled to habeas
relief on tﬁis ground.

| E. Ground 1lE

Petitioner, = in {grdund 1E, claims his Fourteénth
Amendment Rights were;violated by a local media blitz for
two-and—dne—haif'years. Petition at 10.. 1In his‘Reply,
Petitioner states a significant amount of publicity was
genérated by the trial, and one panei member admitted to
hearing about the case through media coveragei Reply at
5.' Petitioner submits that this media blitz deprived
him of a fair trial by an impartial jury. Id. at 5-6.
Respondents, in their Response, highlight. the fact
Petitioner failed to point out anything that the.jurors

overheard or considered due to media coverage and

32
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Petitioner’s acceptance of the jury without objection.
ReSponse:at 13-14.

The record demonétrates that one panel member, Mr.
Key, read something about the case in the newspaper. Ex.
D at 27-28. This became a non—iséﬁe because Mr. Key was
excused by stipulation because he knew Mr, Matﬁis, ﬁhe

prosecutor. Id. at 44. The record also shows the

defense accepted the jury without objection. Id. at 20S.

Of import, during the trial, every time the jurors_were
brought back after récess, the court woﬁld inquire as to
whether anything occurred over the recess that would make
it difficult for any one of the them to render a fair and
impartial verdict in the casé. See Ex. D at 234. Each
time, the Jjury respénded in-the negative. See id.
Importantly, the court instructed the Jjury not to
conduct ény investigation, including reading newspapers,
watching television, or using a cbmputer; cell phone, the
Internet, and electronic device, or any othér means at
all to obtain information relate@ to the case, the

people, and the,places involved in the case. Id. at 237.
33
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The Jjurors were toLd the instruction applies to the
courthouse, home, or anywhere else. Id. Also, the
jurors were directed not to have discussions with friends
or family members about the case or .even let family
members ask questions or make comments‘about'thé caée.
1d. |

PetitiOnér'raised this ground -in hié pro sé brief on
direct appeal. Ex. F at 13-14. He said the media bliti
occurred two years prior to trial and continued
throughout the trial. ;g.lat 13. Petitioner surmised
that the jurors must have been exposed to news coverage
and daily articleé | id the local newspaper or
conversationé about the news sﬁoiiés because they went
home each night of the trial. Id. . at 14. The Sth-DCA
affirmed the conviction and sentence. Ex. G.

* Based on the récbrdf only one panel member Had_some
kndwledge about ﬁﬁé case baséd oh neWS'COQeragé, aﬁd-that
panel member was érémptly excused by stipulation for
other reasons. Thus, the record shows pre-trial

publicity did not interfere with Petitioner’s right to a
34
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fair trial and it Was not so pervasive that it saturated

the community. The trial court carefully instructed the

jury not to conduct any investigation or to discuss the

case with family members or friends or undertake any sort

of techndlogy_related discussion or investigation. ' The

jurors répeatedly assured the'judge that nothing had

taken place during recesses that would affect their

ability to be fair and impartial. - Petitioner has offered

no operative facts or evidence to support his supposition

that one or more jurors violated these instructions of

the court.

“Due process requires that the accused receive a

trial by an impartial jury free from outside influences.”

vein, it is clear:

I

|

Sheppard v. Maxwell, 384 U.S. 333, 362 (1966). In this
The Sixth Amendment guarantees to a

defendant the right to be tried by an

impartial jury whose verdict is “based

on evidence received in open court, not

from outside sources.” Sheppard v.

Maxwell, 384 U.S. 333, 351 (1966). The

failure to give an accused a fair

hearing violates standards of due

process. Irvin v. Dowd, 366 U.S5. 717,
35
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722 (1961). When pretrial publicity or
an - inflamed community atmosphere
precludes the seating of an impartial
jury, a change of venue or a continuance
is required. See Rideau v. Louisiana,
373 U.S. 723 (1963); Sheppard, 384 U.S.
333. However, due process does not
require that qualified Jjurors Dbe
totally ignorant of the facts and issues
‘involved in- a case. See Murphy v.
Florida, 421 U.S. 794 (1975).

Geralds v. Inch, No. 5:13-CV-167-MW, 2019 WL 2092977, at

*64 (N.D. Fla. May 13, 2019), appeal filed by No. 19-

13562 (11th Cir. Sept. 11, 2019).

Here, the trial court took strong measyres to ensure
that pretrial publicity had not saturated the community
and prevented the sélection of an impartial and fair
jury, and the trial court made sure that publicity during
the pfocéedings:did not threaten the fairness of thé
trial. Based on this record, the Court is not convinced

that Petitioner’s murder trial was tried in a carnival

or inflamed communi;y atmosphere constituting actual

prejudice or justifying presumed prejudide. See Coleman

v. Zant, 708 F.2d 541, 546 (l1lth Cir. 1983) (record does

not show  “prejudicial publicity  saturated the
36
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community”). Furthérmore, Petitioner has not shown
either actual or inhérent prejudice by focusing on the

jurors who “actually sat.” Levitan v. Morgan, .No.

3:12cv117/MCR/CJK, 2016 WL 1267574, at *8 (N.D. Fla. Feb.

25, 2016) (citing Woods v. Dugger, 923 F.2d 1454, 1457

(11th Cir. 1991) & Spivey v.-Head, 207 F.3d 1263, 1273

(11th C;r. 2000));_report and recommendation adopted'by
2016 WL 1275627 (N.D. Fla. Mar. 31, 2016). Petitioner
has failed to support his c;aim that:the due process
requirements of the Fourteenth Amendment and the
provision of the Sixth Amendmenﬁ securing a defendant a
fair trial were vidléted or undermined pretrial or during
trial proceedings;'é Therefore, Pét;tioner ié not
entifled to relief on this ground.. |

The Fifth DCA’s decision is not contrary to, hOr an
unreasonable applicaﬁion of éontrolling Supreme Court
precedent or based on an unreasonable determination of
-the facfs. Accordinélyl AEDPA deference is due under 28

U.S.C. § 2254(d). Ground 1lE is denied.

37
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F. Ground 1F

In ground 1F, Petitioner contends his.defénse counsel
erred by relying on a theory of self—defénse rather:than,
assgrting the killing was the résult_of a crime 6f paséiOn
constituting mansiaughter. Petition at 10. Petitioner
raised this claim in his pro se brief on direct appeal.
Ex. F at 15-18. The 5th DCA affirmed. Ex. G. As noted
by Respondentsﬁ this claim is both without merit and
illogical because thé jury was instructed on the crime
of manslaughter and manslaughter was a lesser included
offense.on the verdict form, but the jury rejected this
option and found Petitioner guilty of the highest
offense,. first degree murder with a -firearm charge;
Response at 14.

The record demonstrates defense counéel relied on
the defense that Becky Foster shot the shotgun that
killed the victim. Ex. D at 756—57, 760, 762. Defense
counsel urged the Jjury to consider lesser charges of
second;degree murder - and manslaughter.. Id. at 763-64.

He also asked the jury to consider whether it was a crime
38 '
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i

of passion, as addressed in the inétruction on
justifiablé homicide. Id. at 764. Counsel implored the
jury.to COnsider these lesser charges “[be]}cause I would
submit that that mén is not guilty of first-degree
premeditated murder, not guilty of that.” Id.

The court instructed the jury that if it decided the

main accusation, murder, had not been proven beyond a

reasonable doubt, the jury would then decide if. the

deféndant is guilty of any lesser~included crime. Id.
at 783. The court instructed the jury on éecondfdegree
murder and manslaughter. 1Id. at 783-85. Also, thé court
instructed the jury on justifiable-or.excusable homicidé,
including a “killiﬁg that occurs by accident and
misfortune in the héat of passion updn any sﬁdden or
sufficient provocation[.]” Id. at-785-86.

The trial court was necessarily convinced there was

enough evidence and- testimony presented at trial to

justify the giving of these instructions. Petitioner

was fuliy: aware of defense counsel’s strategy as

Petitioner agreed -to the waiver of the statute of
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limitatiohs on thé crime of manslaughter so that it would | i
be charged. Ex. D at 687-90. The-recérd shows defense
counsel asked that the Jjury be instructed on  second
degree ﬁurder and ‘manslaughter. Id. at 687-88.
Petitioner told thé couft he wanted to waive the statute
of limitations and-have.the lesser inciudéd offenses go
to the jury. Id. 6é9-90{ The court found it to be a
knowing and.vqlﬁntéry‘waivep and-instfucted the jury on
the lesser chargés. Id. at 690. |
The jury returned a verdict of guilty as charged in
the indictment 6f first degree murder, althbuéh given the
option of selecting a lesser-included offense of second
degfee murder, a lessér—included offense of manslaughtér,
~or not guilty. Ex. A at 397.l Since the jury found the
evidence sufficient to establish Petitioner’s guilt of
the priméry offense of murder, under Florida law, the
jury would not have been allowed to find Petitioner
guilty of a lesser.offense;‘therefore, the possibility
of a Jjury pardén doés not satisfy the calculus of

prejudice in assessing the conduct of counsel. Rosato
40
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-v. Sec'y, Dep’tldf qur., No. 8:14-cv-3040-T~35AEP, 2018
WL 8895808, at *28 (M.D. Fla. Mar. 29, 2018).

Upon examinatiom, the evidence presented at trial
sufficiently supporté the verdict. The-jury'found the
agcusétion of-murder:proven beyond a reasonable-doubt.
In finding the state:proved ail elements of the offense,
‘the jury completed its delibe;atibn. The Court assumes
the ju;y followed the law and the instructions.
Therefore, once the jpry found the main accusation proven
beyond a reasonable doubt, the jury’s deliberation was

complete. “A defendant has no entitlement to the luck

of a lawless decisionmaker[.]” Strickland v. Washington,
466 U.S. 668, 695 (1984). |

Petitioner is not entitled to habeas relief on this
ground. The 5th DCA’s decision is entitled to deference.
The decision is' noﬁ inconsistént with Supreme' Court
precedent, and the $tate court’s adjudication of this
claim is not ;ontréry to or an unreasonable application
of Supfeme Court iaw or Dbased on an unreasonable

determination of the facts.
41
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G. Ground 16

In ground 1G, Pétitioner claims thé appearance and
use of a leg brace (electric shock anklet) at trial
affected . the presumption of 'innocence_ and was plain
error. Petition at 10. Petitioner submits that
allowing‘him to appear before fhe jury in an anklet device
was inhe;ently prejudicial, undermining the presumption
of his innocence and the fight to a fair trial. Reply
at 6. Réspondents counter this assertion by subﬁitting
that nothing in the record indicates that the jury ever
saw any leg restrain£s or that-Pefitioner was denied a
fairltrial. Response at 16.

- The Couft hés'undertaken'a thorough review of the
récord, and there is:nothing in the fecord supporting a
claimlthaf the jury observed leg restraints or inguired
as to whether Petitioner was in leg:restraints. . The
record shows Petiti@ner wore both a leg brace and an
electric shock anklét. Ex. D a 371. As noted by
Respondents, Petitioner “had many verbal outbursts during

trial.” Response at 15.
’ 42
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Outside the presence of the Jjury, ‘the court
considered Petitioner’s complaint of discomfort. Id. at
371-72. The re;oﬁd reflects that Petitioner had
attempted to remove the “Bandit” (electric shock anklet)
the day before, and the officers dudtifaped-it‘to his
leg. .Zgg. ‘at 372. . There were no complaints about
visibility of the device from the defense, only of
discomfort. Id. at 373. Outside the presence of the
jury, the “Bandit” was adjusted. Id. at 374-76. Before
the jury was broughtvback into thé courtroom,.Petitioner
confirmed that the device was now comfortable. Id. at
376.

Petitioner réised the issue on-direct appeal in his
pro se brief, claiming leg devices caused him to walk in
a stiff-leggéd fash{on. Ex. F at 20-22. He did not
allege the lég devices were visible to ﬁhe'jury. The,
5th DCA affifmed. Ex. G.

The Constitution:does not permit the state “to use
visible shackles réutinely in the guilt phase of a

criminal trial.” Deck wv. Missouri, 544 U.S. 622, 626,
43
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(2005) . Shackles are permitted during the guilt phase
“only in‘the presence of a special neéd;” Id. Moreover,
since there is a presﬁmption that a defendant is innocent
until proven guilty, it follows that “{[v]isible shackling
undermines the presumption of innocénce_and the related
fairness of the factfinding process.” Id. at 630
(citation omitted). Also, it is imporfanf to maintaih the
dignity and decorum of the courtroom and to allow for
ready communication between the accused and his counsel.
Id. at 631. -

The Court recognizes, however, that criminal trials
are not conducted in:a “crystalline palaqe,” and‘often,
security_measures ﬁuSt be taken to ensure the safety and

security bf the Jjudge, the léwyers, the jury and

courtroom personnel. Allen v. Montgomery, 728 F.2d 1409,

1413 (11th Cir. 1984). See United States v. Mayes, 158

F.3d 1215, 1225 (11th Cir. 1998) (finding the decision
to restrain the defendants with leg irons reasonable,

based on a careful and informed decision), cert. denied,

525 U.s. 1185 (1999); Zygadlo v. Wainwright, 720 F.2d
' - 44 '
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1221, 1223 (llth Cir. 1983) (noting the previous escape
attempt of the deféndant, the court entering upon the
record the reasons for the decision to shackle the legs

of the defendant, and the opportunity giVen to defense

counsel to enter objections outside the presence of the

jury), cert. denied, 466 U.S. 941 (1984).

It is settled, if the jury could not see the shackles

or restraints, “there can be no prejudice.” Moon v. Head,

285 F.3d 1301, 1317 (11th Cir. 2002), cert. denied, 537

U.S. 1124 (2003). -As the chief concern is to preserve'

the presumption of innocence and to avoid “portraying the
defendant as a bad or dangerous person[,]” an incidental
viewing by the jury of a defendant in restraints is not

necessarily prejudicial. Gates v. Zant, 863 F.2d 1492,

1501 (11lth Cir.) (per curiam), cert. denied, 493 U.S. 945
(1989) . A possible -momentary, chance sighting of the
accused in restraints does not necessarily nullify the

presumption of innocence.

After a thorough review of the record, the Court

concludes the record does not contain any initial
45
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proceeding or other récord explaining why Petitioner was
- restrained in.leg'reStrainps’for trial or who made the
decisioﬁ tﬁat Petitidner should be restrained for-trial,
However, the trial record‘dembnstrates'a leg brace is a
standard courtroom security device utilized in St. Johns
County and the Bandit was an additional device used for
Petitioner’s first degree murder trial. Ex. D at 371.
The courtroom bailiff explained: “I just want to make you
aware that what he’stwearing is what everyone else wears
when they come for these trials. :He's not being treated
any différent tﬁan anyone'else.” (emphasis édded). ’;g.
at 372. The court explained that "“in these types of
cases” tﬁe Bandit is routinely used. Id. at 373. The
court repeatedly advised Petitioner he had to wear it and
the court was not going to direct its removal. 1Id. at

v—

373-75.

Petitioner complains that he walked in a stiff-legged
fashion due to the leg devices. The Court concludes,
even if couﬁsel had objected to the Wearing of the device

after it was adjusted for comfort, it is highly unlikely
46 '
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that any objection would have béen successful due to the
unobtrusiveness of tﬁe leg brace and anklet device and
the need to protect the dccupants of the courtroom from
Petitioner who'was‘short-tempered and disruptive during
the proceedings. Most importantly, the devices were not
visible to the jury and a stiff-legged wélk is not

necessarily causéd'by a restraint device. See Floyd v.

State, 18 So. 3d 432, 458 (Fla. 2009) (per curiam)

(denying post-conviction relief noting, “without

presenting'any evidence that anyone in the courtroom - .

especially the juroré— noticed the brace, [Petitioner]
fails to demonstrate that he was prejudiced[.]” Id.
‘'The Court is convinced that Petitioner is not

entitled to relief on this ground. Petitioner was on

trial for first degrée murder and facing the death

penalty. He exhibited volatile behavior and attempted
to remove one of the security devices. Upon Petitioner’s
complaint of discomfort, the trial judge was adamant that

the Bandit would not be removed but it would be adjusted

to provide comfort. Petitioner expressed satisfaction

47
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after the anklet was adjusted. Furthermore, Pefitioner
has not jdemonstrated that any Jjuror notibed the leg
brace, anklet device, or Petitioner’s stiff—legéed walk
or questioned his stride. Petitioner has not shown he
was deprived of a fair trial under these circumstances.
The;efore, this ground is due to be denied.

The adjudication of the state court resulted in a
decision that -invplved._a reasonable ,appliéation of
clearly eétablished federal law, as determined by the
United States Supreme Court. Thus, Petitioner is not
entitled to relief on this gr@undf becausé the state
court’s decision was not contrary to clearly established
federal law, did nqtjinvolve an unreasonable applicétion
of clearly establiéhed federal law, and was not based on
an unreaSonableldetermination of the facts. The Court
concludes AEDPA deference is due and Eetitioner-is not
entitled to federal habeas relief.

JJ H. Ground 1H§é' 
Petitioner, in his last claim in ground one, contends

he was placed on multiple medications that caused the
48
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serioug éide effects of confusion and‘hypef excitability,
which resulted in fundamental error (as he was
incompetent to procéed]. Petition af 10. On direﬁt
appeal, in his pro sé brief, Petitioner raised the same

issue, claiming he was placed on multiple medications by

the county jail doctor. Ex. F at 23. He complains he

was overmedicated at trial and exhibited efratic behavior

due to the side effects of the medication. Id. at 26.

He alleges the combination of prescribed medications made
him incompetent to proceed. Id. at 25-25C. The 5th DCA
affirmed. Ex. G. |

The adjudication of the state appellate court
resulted'.in -a decision that involved & reasonable
application of clearly established federal law, és

determined by the United States Supreme Court. Ex. G.

Therefore, Petitioner is not entitled to relief on this

ground because the 5th DCA's decision was not contrary
to cleariy established federal law, did not involve an
unreasonable application of clearly established federal

law, and was not based on an unreasonable determination
49
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of the facts based on the evidence presented in the étate
court proceedings. This ground is due to be denied.
Alternatively, this claim has no merit. At his

evidentiary hearing on a Rule 3.850 motion, Petitioner

stated he quit taking the medication before trial because

he feared it would interfere with his defense at trial.
Ex. N at 909. - Bo;ﬁ Petitioner -and his attorney
apparehtly made the trial court aware that Petitioﬁer had
stopped taking some psychotropiC'médications befo;e the
trial commenced. Id. at 932. This testimony éertainiy
contfadicts Petitidner{s assertion that he was
overmedicated at trial, taking multiple, contradicting

medications.

Respondents conténd there is no evidence supporting

a claim of incompetence to stand trial. Response'at 17.
Indeed,"attorney ,Niélsen_ attgstedl that none of the
defense team thought Petitioner was incompetent. Ex. N
at 940-41. The team.included lead attorney Nielsen: Mr.
Dowdy, cQ—counéel; Dr. Mings, a neuropsychologist; Df.

Danzinger, a psychiatrist; and, a criminal investigator.
50
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Id. Dr. Mings and Dr. Danzingei both opined Petitioner
was competent to proéeed. Id. at 941.

Mr. Nielsen testified Petitioner was not in a fog or
a daze during the £rial. Id. at 943. Indeed, Mr.
Nielsen described ;Petitioner as participating .in his
defense and -béing- actively involved .in the défense,
without any suggéstion of incohpetence. Id. at 969.
While noting Petitioner was very smart, Mr. Nielsen also
found Petitioner had behavioral issues, exhibited much
angef, and was a racist. Id. at $969-70, 993.

Althougﬁ Dr. Miﬁgs and Dr. Danzinger testified at
the penalty phase, neither testified that Petitioner was
incompetent or had been incompetent; Dr. Mings testified
Petitionér had a low;average IQ0 of 82, with his biggest
weakness being processing speed and working memory, which
ekplained Petitioner’s attention and concentration
deficits. Ex. D at 866, 868. Dr. Mings also found
Petitioner affectively labile, meaning disinhibited.
Id. at 876. Dr. Mings described Petitioner as easily

angered, distracted, and. upset. Id. Dr. Mings
51
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recognizéd-Peﬁitioner had a history of head injuries and
alcohol abuse. Id. at 877. Of import, Dr. Miﬁgs did
not find Petitioner to be “mentélly retaided” or crazy.
Id. at 883. |

Dr. Danzinger noted Petitioner had been-in facilities

for alcohol detoxification, was a heavy drinker, and had

blackouts. Id. at 897, 906-907. Dr. Danzinger’

testified Petitioner had not been diagnosed as bipolar,
but he exhibited mood instability. Id. at 937.  Dr.
Danzinger concluded Petitioner was not crazy .= or
psychotic. Id. at 937-38.

Although  Petitioner may  be | mentally ill1,
'“affectively_ labiie,f have a mood disorder' and other
behavior%l issues, he waé not deemed incompetent to
proceed by the medicai professionals. His laders found
him able to participate in his defense and activély
invol&ed in his caée. The triél court, although faéed
with dealing with Petitioner’s behavioral issues, never
suggested, raised or opined that Petitioner may be

incompetent to proceed.
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P/ Petitioner has failed to demonstrate he was
incompetént -or that he was on mUltiplel contradicting
medications at the time of trial that caused him tolbecbme'
incompetent. 1In fac;, he testified he quit taking the
medications for triél.ﬁ It is quite apparent that
Petitioner has behavioral issues and mood instaﬁility,
but his mental problems, based onlthe experts’ testimony,
do not amount to his being psychotic and they did not
render him incompetent to proéeed to tiiai.

The trial court'did ﬁot err in allowing Petitioner
to proceed throﬁgh tfial without conducting a competency
hearing. Defense counsel'téétified he never had any -
concerns that Petitibner was incompetent during thé
ﬁrial. fhe trial fecord does not suppdrt Petitidnef's
claim of incompetency. Based on the above, Petitioner
is not entitled to habeas relief and this ground is due

to be denied.

A

i Y
Sese
N

6 Although Petitioner may have been prescribed and given
medications at the jail, he testified he stopped taking the

medications for trial.
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VI. REMAINING CLAIMS
In the remaining grouﬁds (two 'thfough fhirteen),
Petitioner raises claims .of ineffective assistanée of
counsel.. Petitioner adequately ekhauSted fhese claims
of ineffective assistance of trial counsel in the state

court system by presenting the claims in his post-

conviction motion and appealing the denial of post- -

conviction relief. Ex. M; Ex. N; Ex. O; Ex. P. The 5th

DCA affirmed per curiam. Ex. Q. The mandate issued on
July 25, 2017, Ex. U.

To prevail on.a‘Sixth Amendment claim, Petitioner
must satisfy the :two—pronged test set forth in

Strickland, 466 U.S. at 688, requiring that he show both

deficien; performance (counsel's representation fell
below an objective . standard of reasonableness) and
prejudice (there 1is é reasonable probability that, but
for counsel's unproféssional errors, the result of the

proceeding wodld.havg been different). See Brewster v.

Hetzel, 913 F.3d 1042, 1051-52 (1lth Cir. 2019)

(reviewing court may begin with either component).
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To obtain habeas relief, a counsel's errors must be
so great that they édversely-affect”the defense. . To
satisfy this prejudice prong, the reasonable probability
of a different resul£ must be "a probability'sufficient

to undermine confidence in the outcome." Strickland,

466 U.S. at 694.

The standard created by Strickland is a highly

deferential standard, requiring a most deferential review
of counsel's decisions. Richter, 562 U.S. at 105. Not

only 1is there the "Strickland mandated one layer of

deference to the decisions of trial counsel{,]" thefe is
the added layer of deference required by AEDPA: the one

to a state court's decision. Nance, 922 F.3d at 1303.

Thus,

Given the double deference due, it is a
"rare case 1in which an ineffective
assistance of counsel claim that was
denied on the merits in state court is
found to merit relief in a federal
habeas proceeding.” Johnson v. Sec'y,
"DOC, 643 F.3d 907, 911 (llth.Cir. 2011) .
And, for the reasons we have already
discussed, it is rarer still for merit
to be found in a claim that challenges
a strategic decision of counsel.

55

Filed 01/24/2020 . Page 55 of 110 PagelD -



Case 3:18-cv-00163-HLA-JBT Document 20  Filed 01/24/2020 Page 56 of 110 PagelD ‘
6298

Nance, 922 F.3d at 1303.
A. Ground Two
Pétiﬁionér claims his counsel was ineffective for
failure to move for a change of vehue, alleging the case
received an extreme amount of media attention, and it was
impossiblevfo obtain a fair trial wifh an'impértial jury
-in a smél;, rural town. Petition ‘at 11-12. After

recognizing the Strickland two-prongéd standard of

review,  the trial court rejected this claim finding
Petitioner was not prejudiced by his counsel’s failure
to file a motion for change of venue. Ex. M at 279-281.

The court found the newspaper coverage was “not of an

Id. at 28l. Furthermore, after extensive questioning of
the venire, only one potential Jjuror indicated any

extent and nature that would require a change of venue.”
knowledge about the case, and that person was excused by

stipulation on other grounds. Id. Consequently, the

court found Petitioner would not have been entitled to a
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change of venue and Petitioner " did not demonstrate

prejudice under Strickland. Id.

Without satisfying the prejudice component,
Petitioner cannot prevail on his claim of ineffective .

assistance of counsel. See Reaves, 872 F.3d at 1151.

Even if this Court weie to address thé performance prong,
Petitioner has not demonstrated deficient performance on
the part of defense counsel. This is certainly not a
case where the media‘coverage deprived Petitioner of a
fair and impartial.jury. Indeed, as demonstrated by the
trial record, only one panel member had some knowledge
of fhe éase, revéaling that members of the community
selected for the panel were not following what Petitioner
has described as a “media blitz.” There is no evidence
of an inflamed éommuhity atmosphére'that precluded the
seating of an impartial Jjury. Petitioner did not
challenge any members of the jury as ‘being unfair or
unable .;Q be impartial. ‘Indeed, there was no real
difficulty in selecting an impartial,.jury. “If the
‘defendant shows no undue difficulties in selecting a_fair
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and impartial jury,: then no 1legal basis would have
existed for a change éf venue—and trial counsel would not
have been deficient in failing'to move for one.” Carter
v. State, 175 So. 3d 761, 776 (Fla. 2015) (pexr curiam).

As the state court reasonably-determined the fécts
and reasonably applied fgderal law to those facts in
rejecting the claim of ineffective aésistance.of céunéel,
Petitioner is not entitled to habeas reliefg The state
court’s ruling is entitled to AEDPA deference. The 5th
DCA affirmed the trial court’s decision. Its decision
is not inconsistent with Supreme Court precedent, and the

state court’s adjudidatioh of this claim is not contrary

to or an'unreasonablé application of Strickland or based
on an unreasonable determination of the facts. Thus, -
AEDPA deference is due, and Petitioner 'is not entitled
to relief on ground'twd.
'_ B. Ground Three
In -ground three, Petitioner raises a claim of
ineffective assistance of counsel for failure to advise

Petitioner of the defense of voluntary intoxication where
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evidence existed to warraht such defense. Petition at
14. Petitioner exhausted this claim by raising it in
his post-conviction motion. After conducting an

evidentiéry hearing, the trial court, in a detailed

order, denied relief on this ground. Once'again, the

trial court applied the Strickland standard in addressing

‘Petitioner’s contention that he was deprived of his Sixth

Amendment right to réasonable assistance under prevailing
professional standards. Ex. M at 756.

The court summarized Petitioner’s testimony
concerning this issue:

At the hearing, Defendant testified
that he was an alcoholic and Mr. Nielson

was aware of the problem. Defendant
testified that Mr. Nielsen should have
discussed ' raising voluntary

intoxication as a defense at trial and
should have requested a special Jjury
instruction.. Defendant testified that
he is not sure what he was drinking at
the time of the murder because he is not
sure - when - the victim was shot.
Although Defendant stated there was
“plenty of evidence,” he did not offer
evidence that he was intoxicated at the
time the victim was shot.

Id. at 756-57.
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At the evidentiary hearing, Mr. Nielsen testified
that Petitioner admitted being involved in the shooting
but did not blame the shooting, at any point, on being

\y intoxicated. Ex. N at 937. The attorney for the state

% inquired of Mr. Nielsen:
/% . o
'\R\ ' Q And other than. the general
; ‘knowledge you had about his alcoholism,
did he ever get into you - get into the
issue of how much he had had to drink
« or any other drugs on the night of the
murder?
Y .

3 A What I do recall about it more

EQ had to do with afterwards, because I
ﬁ\ think after the killing there was a lot

o ) of probably consuming of alcohol.

S ‘\,;3 : : :

Y ﬁ&ﬁ .. That seems to be kind of sticking
LN g . out in my mind, but it was more like
.§SET4%Q during the clean-up, disposal of the

~ N body and even perhaps later they went

over [to] some neighbor’s house and very
well, I'm sure he was drinking over
there with his buddy.

Id. at 937-38.

Significantly, in closing, the state relied on the

fact that Eggitioner'testified he did not even remember

i esent..at.the_ homicide. Id. at 926, 1010.
iiﬂﬁiﬂﬁgaﬂpxesen ‘a_  hl omicide 1d '

Based on this testimony, the staté.argued'Petitioner'

BMN{‘( of/d;»’? A COVWMJVZ 60 M
“’\ 7 1‘/— & W
' <€3¥rewm, nse oy Plcois //(cz 1 alfy'

(/Y @Q\Sm’l ()&mksl C,O@lﬁ'ié\g W%O(AA’
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After hearing the testimony, the trial court made a
credibility_ determinatién, | finding Mr. Nielsen's
testimony to be crediblé. Ex. M at 757. “Federallhabeés
courts have 'no license to redetermine credibility of
witnesseé whose demeanor has béén observed by the state

trial court, but not by them.’” Consalvo v. Sec’y for

Dep’t of Corr., 664 F.3d 842, 845 (1lth Cir. 2011) (per

curiam) (guoting Marshall v. Ldnberger, 459 U.S5. 422, 434

(1983)), cert. denied, 568 U.S. 849 (2012).

The court also: found counsel’s performance well
within the broad range of reasonable assistance under
prevailing professional norms. Id. The court concluded
that Mr;'Nieiseﬁ could not be expected to suggest or
raise a voluntary intoxication defense when Petitioner
did not allege he was intoxicated at the time of the
shooting. Id. The couft was not  convinced that
Petitioner “would have been able to present’evidence of

his intoxication sufficient to establish he was incapable

of forming intent necessary to commit the crime.” Id.

at 757-58. The court also noted that Petitioner
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testified at the trial that he acted in self-defense;
therefore, the.presentation of a voluntary intoxication
defense would have been incompatible with the self-
defense strategy. Id. at 758. The court also opined,
even if Petitioner had relied on testimony that Becky
Foster killed the_victim( voluntary-iptoxibation would
not have been compatible with the trial strategy. Id.
In conclusion, the court held:

The Court finds that Mr. Nielson acted
within the broad range of reasonable
assistance - under = prevailing
professional standards and Defendant
fails on the first prong of Strickland.
However, even if Defendant satisfied
the first prong of Strickland, there is
no evidence that but for Mr. Nielson’s
alleged failure the outcome of the trial
would have been different. Assuming
Defendant chose to admit that he killed
the wvictim,’ but alleged he was too
intoxicated to form the requisite
intent, Defendant has  presented no
evidence to support this claim.

Ex. M at 758 (emphasis added).
'Finding neither deficient performance nor prejudice,
the trial court denied relief. The 5th DCA affirmed.

Ex. Q.

€3
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The :Court is not <convinced defense counsel’s
performance fell below an 'objective standard of
reasonableness. indeed, counsel’s actions weré well
within the scope o0of permissible performance. The
standard. is reasonable performance, not. perfection.
Brewster; 913 .F.3d 1at 1056 (ciﬁation omitted). In

additidn,.‘Petitioner has failed to show resulting

prejudice, the second prong of the Strickland standard.

There is no reasonable probability that the outcome of

the case would have been different if trial cbunsel had

taken the action suggested by Petitioner as Petitioner
has failed to show thét the evidence would have supported
the instruction. |

The éourt concludes AEDPA deference is warranted.
The record shows the 5th DCA affirmed the deéision of the
trial court, and the Court presumés that the appellate
court adjudicéted the claim on its merits, as there 1is
an absence of any indication of state-law proéedural
principles to the éoﬁtrary. Since the last adjudication
is unaccompanied by'én prlanation, it is Petitioner’s
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burden tp show there was no reasonable basis for the
state court to deny relief. He has failed in this
endeavor. Thus, the Court finds the state court’s
adjudication Qf' this claim is_‘not contrary to or an

unreasonable application of Strickland or based on an

unreasonable determination of the facts. As such, ground -

" three is due to‘be denied.
C. Ground Four

In ground four of the Petition, Petitioner claims
his counsel failed to meet Sixth Anmendment standards by
failing to challenge, through a motion to suppress, his
former wife’s testimdny regarding marital communications
given without Petitioner’s consent, fhat fell within the
spousal privilege. Petition at 18. Thié cléim was
presentea in a -posp—convictioh .hotion' and-,summarily

denied. The court:set forth the Strickland standard

before addressing this claim. Ex. M at 279. The court

explained the husband-wife privilege extends to

communications made during the marriage, citing Fla.
Stat. § 90.504. Ex. M at 281-82. This privilege is
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meant to prevent the disclosure of communications which
were intended to be made in confidence between the

spouses while they were husband and wife. - Hanger

Orthopedic Group, Inc. v. McMurray, 181 F.R.D. 525; 528
(M.D. Fla. 1998) (emphasis added). | |

The commuaicatién at - issue was " the cdntrolled
telephone_céll 5etween Petitioner and his former wife.
When applied to Petitioner’s case, it is quite apparent
that Petitioner was n@t married to Ms. Foster at the time
of the‘ murder iﬂ January 1991;‘ therefore, the
communications made during that time do not fall under
the privilegé.- Ex., M at 282. Also, they were not
married at the time of the controlled call in 2008. Id.
As a result, the comﬁunications with Ms. Foster were not
pﬁivileged, providing ho-basis f§r'é.ﬁQtion to suppress
those communications between Petitioner and Ms. Foster.

1d.
Defense counsel cannot be ineffective for.failure to
present a futile motion. It would have been a futile

act to file a motion to suppress as the motion would not
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have obtained Petitioner any relief.  Petitioner has

neither shown defiéient performance nor prejudice'to the
outcome. Therefore,ihe is not entitled to relief on this
ground.

The : 5th DCA .affirmed 'Withdut- an ’opinion and
explanation._ Ex. Q. This decision, although
unexplaiﬁéd, is éntitled to AEDPA defefence. Applying
the look through presumption described in Wilson, the
state cburt's ruling is based on a reasonable
determination of the facts and alreasonable application
of the law. |

Thus, the Florida court’s decision is not
inconsistent with Sﬁpreme Court precedent, including

Strickland, and the state court’s adjudication of the

claim is not contrary to or an unreasonable application

of Strickland or based on an unreasonable determination

of the facts. Ground four is due to be denied.
D. Ground Five
In ground five, Petitioner claims the ineffective

assistance of counsel for failure to file a pre-trial
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mqtion in limine_to exclude testimony or statements that
Petitioner was a fugitive from justice. Petition at 21;
At trial, Detective Howard “Skip” Cole testified that,
after obtaining an érrest warrant for ?etitioner, the
Sheriff’s Office contacted the United States Marshals
Fugitive Task Foréeito assist the Office with locating
and apprehending Petitioner. Ex. D at 389-90.
Petitioner’s counsel did not object nor had he filed a
pre-trial motion in limine.

Petitioner raised this issue in his Rule 3.850 motion
and the ‘trial couft denied relief after conducting an
evidentiary hearing. Ex. M ét 758-60. - Mr. Nielson
explainea that he did nop file a motioh to exclude
testimony that Petitioner was a fugitive-.because the
testimony concerned the warrant in the murder caée, not
some other case; ﬁherefore, the testimony did not
constitute evidencei of other crimes. Id. at 759.
Although the jury hea?d testimony about the investigation
‘and events leading up,tb Petitioner's arrest, Mr. Nielson

did not object because the state, under Florida law,
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could argue evidence of flight to prove consciousness of
guilt. Id.

During the e?identiary hearing, the court
specifically inquired as to whether the warrant concerned
the murder case._ Exf N at 81l. Petitioner aséured the
court that it did. Id. Mr. Nielson.éxplained that he
did\not object because it did nét concern evidence of
other crimes impropefly admitted into the case. 1Id. at
939. "He further explained that Detective Cole’s
testimony was directly related to the investigation and
the events leading up to Petitioner;s arrest, and, based
on this evidence, the state argued “evidence of flight

to show the jury‘ what they call a consciousness of

guilt[(.]” Id. Mr. Nielson attested he believed he could

not curtail the detective’s testimony as it was evidence

of flight and admissible to prove consciousness of guilt.

Id.

The court found defense counsel’s view well-founded
based on the case law in Florida. Ex. M at 759. The
court found Mr. Nielson acted within prevailing
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professional standards and Petitioner failed to meet the

first prong of Stricklandi_ Id. The court fﬁrther found
that even if Petitioner had satisfied the performancé
prong, he did not satisfy the prejudice prong. Id. 'The
cpurt determined “there is'not a reasénable probability
the oﬁtcome ofltﬁe case would have been different had Mr.
" Nielson filed a motion in limine regarding the testimony
characterizing Defenéant as a fugitive.” 1Id. at 760.

To _the_ extent Petitioner is compléining about a
ruling. réga;ding the admissibility of evidence under
Florida law, the claim is not cognizable in this federal

habeas proceeding. See Baxter v. Thomas, 45 F.3d 1501,

1509 (1ith Cir.) (cohcluding federal habeas is not the
proper vehicle to cofrect an evidentiary ruling), cert.
denied, 516 U.S. 946 (1995). Unless a fundamental
"constitutional protection is at issue, a federal court
‘must give state courts wide discretion in determining the

admission of evidence. Alderman v. Zant, 22'F.3d 1541,

1555 (11lth Cir.), cert. denied, 513 U.S. 1061 (1994);

ABoykins v. Wainwright, 737 F.2d 1539, 1543 (11th Cir.
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| 1984), cert. denied, 470 U.S. 1059 (1985). Indeed, “it |

is not the province of a federal habeas court to reexamine
state-court determination on state-law questions.”

Estelle v. McGuire, 502 U.S. at 67.

Defense.counsel need not make meritless motions or
lodge futile objections that would not have obtained
relief. lBrewster, 913 F.3d at 1056 (citatibns omitted).
Under thése circuﬁstahces, defense counsel would not have
prevailed on a pre-trial motion in ;imine or through an
objection,'as.eVidenced by the decision.of the trial
court. " The 5th DQA éffirmed.the decision of the trial
court. Ex. Q. . The 5th DCA’s affirmance is an
adjudication on the ﬁerits and is entitled to deference
under 28 U:S.C. § 2254(d). Applying Wilson'é look-
through presumption, the rejection of the c¢laim of
ineffective assistance of cbunSel for failure to file a
motion in limine to exclude the testimohy concerning
Petitioner being a'fugitive from justice was based on a
reasonable determination of the facts ahd a reasonable

application of Strickland. Finally, the decision is not
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inconsistent with Supreme Court precedent nor is it

contrary to Strickland.

- Petitioner has failed to satisfy the Strickland

requirements and hé is not entitled to habeas relief on
ground five. Therefore, ground five is due to be denied;"
E. Ground Six

In ground'six, Petitioner raises another cléim of
ineffective assistance of counsel, contending his counsel
performéd deficieﬁtlylfor'failure to ask for a standing
objection to the denial of his motion in limine to exclude
'mention’;nd allegations of domestic violence committed.
by Petitioner on Becky Foster. Petition at 22.
Petitioner raised this 4issue in' his Apost—conviction
motion and the trial court summarily denied this ground.
finding the claim refuted by the record and without
merit. Ex. M at 282-83.

It is abunaantly clear that Petitioner is not
entitled.to relief On.this ground. -Defense couhsel fileé
a Motion in Limine asking that testimony and comments by

Becky Foster be limited doncerning any allegations that
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Petitioner beat and raped her. Ex. A at 308-309. The
court heard argument on the motion. Ex. B at 13-19. At
trial, the state proffered Ms. Foster’s.testimony. Ex.
D at 411-15.  Defense counsel renewed his argument
concerning the motioﬁ in limine. Id. at 415-17. The
court placed parametérs on what Mé. Foster could testify
‘to ahd disallowedlany defail on how the réiatiénship got
physical and limited the testimony on the threats and the
gun. Id. at 420—21.. Once defense counsel obtained the
trial court’s ruling, he did not need to seek a standing
objection becausé with the definitive ruling on the

record, there was no need to renew :an objection to

preserVe the 'claim of error for appeal. Tolbert wv.
State, 922 So. 2d 1013, 1017 (Fla. 5th DCA 2006). See

Powell v. State, 79 So. 3d 921, 923 (Fla. 5th DCA 2012)

\

(finding, normally, a motion in limine fél;bwed by a
definitive .ruling will-preserve an argument for appeal) .
The 5th bCA affirmed the trial:court's deéisibn tﬁat
defense counsel- did hot act outside the broad range of

reasonable assistance under '~ prevailing professional
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standards by not making a standing or subseguent
objection regarding the admission of evidence of domestic
violence. Ex. Q. Pdrsuant to Wilson, it is assuhed the
| Sthh DCA adopted thei,reasohing of ‘the trial courﬁ in
denying the motion; ihe state has not.attempted to rebut
this preéumptioﬁ; Deferencé under AEDPA should be given
to the'iast adjudication on the merits provided by the
5th DCA. The Fiorida court’s decision is not
inconsistent with Sﬁpreme Court 'precedent, including

Strickland and its progeny. Moreover, the state éourt’s

adjudication of this claim is not 'contrary to or an

unreasonable application of Strickland or based on an

unreasonable determination of the facts. Thus, ground

. 81x is due to be’ denied.

.;);’

Ef F. Ground Sévéﬂ ;\

Pétitioner,'in ground seven, claims his counsel was
ineffective for advising Petitioner to testify.
Petition at 23. Petitioner contends he was ill-advised

to testify as he is mentally ill and should have been

evaluated for competency. Id. at 23-26. The trial court
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éonducted an evidentiary hearing-onrthis ground. The
court noted that Petitioner testified he waslmentally ill
due to alcohél dementia, brain:cell loss, a majoilhead
injury from a car crash, alcoholism, and_brain shribkagé.,
Ex. M at 760. | Theféourt-acknowledged post-conviction
counsel’s argument‘that Petitioner was not éompetent td
proceed as exhibited by his inappropriate courtroom
behavior. Id. at 761.

As noted previouély, defense counsel did not believe
Petitioner was incompetent, and counsel relied on the
opinion of two doctors, Dr. Mings and Dr. Danziger, in
making the assessmént of Petitioner’s condition and in
determining his ability to proceed to trial. “Mr.
Nielson pestified that he specifically spoke with the
doctors about whether Defendant was competent because he
exhibited odd behavior at times and both doctors opined
that Defendant was competent to proceed.” Id.- Mr.
Nielson said Petitioner, atltrial, did nbt exhibit being
in a "“fogqg,” instead‘he was “émped up” and well versed.

Id. at 762, The -court referred to Mr. Nielson's
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testimony that Petitioner was adamant that he was not
reséonsible‘for killing the victim, and the fact counsel
believed, due to the‘strong evidence against Petitioner,
it would be advisable for Petitioner to present his side
of the story. lé. af 762-63. |
The record demonstrates that the trial court
condﬁcted a colloquy to ensure Petitioner understood his
decision to testify:. | |
THE CdURT: Okay. Mr. Stanaland,'
have you had a chance to talk to your
lawyers about whether or not you wish
to testify? .
'THE:DEFENDANT: Yes, majam,_I have.

THE COURT: All right. And what’s
that decision?

THE DEFENDANT: I'm ready to
testify.
THE COURT: Okay. And you

understand you have an absolute right
to remain silent, you don’t have to -~
you don’t have to take the stand if you
don’t want to do so; it’s your decision
and your ~decision alone? You
understand that? '

THE DEFENDANT: Yes, ma’am.
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THE COURT: And has anybody placed
any force or pressure or intimidation
on you to get you to make the decision
to testify?

THE DEFENDANT: No, ma’am.

THE COURT: You’re doing it of you
own free will?

THE DEFENDANT: Yes, ma’am.

| THE COURT: All right. = Okay.
Then we will let you testify.

Ex. D at'éls.

The courﬁﬁfoundAMr. Nielson’s testimony regarding
Petitioner’s competency and decision to take the stand
to be credible; Ex. M at.764. This.Court has no license
t§ | re-address the staté . court’s . credibility
determination. The éourt also found counsel acted within
the range of prevailing professional standards. Id.
Finding Petitioner failed to satisfy the first prong

under Strickland, the court denied relief. The 5th DCA

affirmed. Ex. Q. Without satisfying. the performance
component, Petitioner cannot prevail on his claim of

ineffective assistance of counsel.
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Petiiioner' appealed the denial of his Rule 3.850
motion. Pursuont to Wilson, it is éssumed the 5th DCA
adopted the reasoning of the trial court in.denying the
motion. The state has not attempted"to rebut this
presumption. Deference under‘AEDPA_should be given to
the last adjudication on the merits)proiided by the 5th
DCA. Upon review, fhe Florida court’s_decision is not

inconsistent with Supreme Court precedent, including

Strickland and its progeny. Moreover, the state court’s
adjudication of this claim is not contrary to or an

unreasonable application of Strickland or based on an

unreasonable determination of the facts. As such, ground
seven is due to be denied.
y | ~ G. Ground Eight
| In ground eight, Petitioner raises a claim_of the
ineffecti&e assistance of counsel for failure to object
to numerous improper closing remarks of the prosecutor.
. Petition at 26. The trial court set:forth the two-

pronged Strickland standard before addressing grounds for

relief. . Ex. M at 756. In a very thorough and well-
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’ reasoned decision, the trial éourt fejected this claim
of ineffectiveness after conducting an evidentiary
hearing. The court concluded defense counsel’s
performance was not deficient for failure to object to

the state’s closing remarks. Id. at-765—68. Denying

the performance.prong'of Strickland, the trial court did
not reach ﬁhe prejudicé prong. ;g. at 768.

Upon  review, defense counsels’ actions were
reasonable. Mr. Dowdy cond@cted closing aréumeﬁt and
Mr. Nielsen was present. Apparently, Petitioner is
complaining defense counsel failed 'to-lobject to four
éomments made during cloéing arguments and Mr. Nielsen
failed £o prompt cé;counsel £o object.’” The comments
are: (1) Becky Foster was not being charged in the murder

of the victim but she could be as there is no statute of

7 Petitioner alleged four improper comments in his' Rule 3.850
motion. In the instant Petition, he focuses on the comment that
Becky Foster was not being charged in the murder, but Ms. Foster
could be charged. Petition at 26-27. Since Petitioner generally
claims - counsel was ineffective for failure to object to
inflammatngpcomments«byﬁggngrosecutor during closing arguments,
in an (abundance of caution,”) the Court will address this
ineffectiveness claim considering all four comments as ridised in
and considered by the state post-conviction court. -~ =~ T -
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limitatidns on first degree murder; (2) Petitioner

invented the gun fight between himself and the victim to

e

create a (eefense of self defense\\ Petitioner, in’

2009, said Becky Foster shot the victim w1th a shot gun;
and (4) Becky Fester_s black eye was due to Petitioner
slapping her around. Ex. M at 765.

.ﬂri Nielsen; co-ceunsel, testified that the first
comment was a fair comment on the evidenée'and a true and
accurate:stﬁteﬁent as Ms. Foster could be charged with
first degree murder.v Id. at 948-49. Mr. Nielsen also
testified the secone comment was a fair comment on
Petitioner’s testimony on cross—enamination when

Petitioner presented “a new theory of defense” of a gun

e

——————— e

e —— et =

battle. Id. at 949, 977-78. With respect to the third
comment, a comment concerning Petitioner’s 2009 pre—triai
statement, Mr. Nielsen said the defenSe tried to exclude
the statement, but tne trial court denied the defense’s
request. Id. at 949-50. Finally, Mr. Nielsen testified
he remembered evidence that Ms. Foster had a black eye,

and that what was said was “either very close or what was

F
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in the _evidence[.]” Id. at 950. He believed the

prosecutor’s comment was a fair comment on the evidence

e e

although Lthere was some dlspute how Ms. Foster suffered

———— i

a black eye, Id. at 951.

Upon review, the first comment was a fair comment on

the evidence. . At trial, -Beeky Foster testified the

‘assistant state attorney did not make‘any'promises that

Ms. Foster would ﬁot:be prosecuted if she continued to
speak to Detective Cole. Ex. D at 460. Ms. Foster
reiterated that she did not know if she would be
prosecuted as no promises had been made by the’
prosecutor. Id. at 473.

The reco;d"shows the >_second_comment at 1ssue was also

a fiigmggmmengmgamgﬁgwglid@&?é- ,ng}tloner did testify
as to the gunfight. Ex. D at 630-31. Petitioner

testified he shot Mr. Whitley to defend himself and

e

prevent Mr. Whitley from shooting Ms. Foster. Id. at

631, 635-37.
Regarding the third statement at issue, the courc

said the state could impeach Petitioner with what he said
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in prior statements. - Ex. D at 652. The court found once
Petitioner became a witness in the case, the state cbuld
ask him about previous statements. ;g; at 655. - When
the prosecutof asked about the statement, Mr. Nielsen

objected. Ex. D at 677. The,coupt allowed the state’s

inquiry. Id. at 678-79. The commeént in closing was

based on Petitioner’s festimony; therefore, the
prosecutor’s comment was a fair comment on evidence. As
explained 'ddring closing at the evidentiary hearing:
“[i]tlwas actually an objection on the way Mr. Mathis was
going about impeaching him, jﬁét‘that it was -improper
predicate, aﬁd-Judge Berger allowed the impeachment and
then, thereforé,,the éommént in cioging." Ex. N at 1024.

Finally, Petitioﬁer cbﬁplains~that counsel failed to
object to the prosecutor’s comments concerning Ms.

Foster’s black eye. Ms. Foster testified she had a black

eye from shooting a pistol at the scene. Ex. D at 501.

referenced Ms. Foster’s testimony that the pistol hit her

in the eye, and asserted the evidence was consistent with
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that tesfiﬁony. lg. ae 742. In the defeﬁse's closing
argument, Mr. Dowdy‘argued Ms. Foster'S'black eye wes
more likely the result of the kick from a shotgun, not e'
pistol. -EQ- at -756.. Mr. DowdyequeStioned'Qhether the
black eye raised red flags with the police. Id. The
presecutor, in eeeona closing argument, addressed this

comment by éiEEE;EZ;Q)Ms,-Foster's black eye did not

raise red flags for the police because there was a history

NerE ¢ Na R”e(’or*"%s by Pelice

of domestic violence. Id. at 770.

Upon review, the record shows Becky Foster testlfled‘Q

domesr’/c V!é/r/ze £

Cwt o
") P A aﬁér{nn,,

Petitioner’ s_anger‘became physical. -;gf at 432. 'She Iy
‘i
also testified the pistol hit her in the face and£¥?ey
suffered a black eye. Id. at 501. When asked if
Petitioner phyeically abused Ms. Fostef when Petitioner
thought Ms. Foster had slept with the victim, Petitioner
testified he may have slapped Ms. Foster around. Id. at
643.
The trial court found the comment that the black eye
was the result of physical abuse not to be'impropef or
objectionable, and even if it..were.'objectionable,
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prejudice was 'diminished. because the jury .heard
testimony, from both Petitioner and Ms. Foster, that
Petitionér'was abusive towards‘Ms. Fdéter. Ex. M at 766.
The trial court founq~the comment that Ms. Foster‘could
be charged with the ﬁurder did not warrant an objection
and Petitioner was not ineffective for failuré to object.
Id. wWith referéhce to state’s use of the -comment that
Petitioner invented a gunfight, the trial court found the
state’s characterizafion of Petitioner’s testimony did
not warrant'an dbjection,-and once again, defense counsel
was not ineffective for ény failure to objeét. Id. The
court 6pineg that-even if thé pfoseéutor's use of the

e
term _“ihventedjé might be considered an attempt to

f{}ialcﬁiz\fﬂe deféﬁééﬁvthe—failure tO'bbject did not so
affect the féirness:and reliability of the proceeding
that confidence iﬁ the outcome is undermined,
particulgrly when thé comment was relatively minor and
brief. Id. at 766-67 (quotations and_citations omitted).

Finally, the trial court held:
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Regarding the State’s reference in
its closing to statements Defendant
made during a pretrial hearing in 2009
(that Ms. Foster shot the victim with a
shotgun_ in . self-defense after the
victim¥shot her), Mr. Nielson was not
ineffective for failing to object. Mr.
Nielson previously objected to the
statements’ admissibility and was
overruled. ° Further, even if Mr.
Nielson’s . failure to object was
ineffective, it did not = amount to
prejudice under Strickland.

The court found fhe comments-did not have an adverse
effect on the defehsé as the jury'had heard Petitioner’s
'testiﬁony on cross-examination. Id. The court found
neither deficient 'pérfdrmance nor. prejudice based on
Petitioner’s claim of failure to object to prosecutorial
comments. Id. at.768.
Attorneys are'al;owed widg latitude during closing

argument as they review evidence and explicate inferences

which may reasonably be drawn from it. Tucker v. Kemp,
762 F.2d 1496, 1506 (llth Cir. 1985). Failure to object
during closing argument rarely amounts to ineffective

assistance of counsel, particularly if the errors, if
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any, are insubstantial. To establish a substantial error
by counsel for failure to object to prdsecutorial

misconduct, the comments must elther deprlve the

e T T Y A sy e e Sk PV s ha
< - e

defendant of a fair and 1mpartlal trial, materlally

eSO s 8
PR —
L

contribute to the conviction, Dbe so  harmful
— o " A i, \-.'._ P—

fundamentally tainted as to require a new trial, or be
7o o M - _ - .
so inflammatory that they might have influenced the jury

3 et T et . ot

P Tt a

| to reach a more severe verdict than it would have

\
)
otherwise." Walls v. State, 926 So. 2d 1156, 1167 (Fla. /

\

Y2006) (per curiam) (citation omitted). Also, there must
)
be a show1ng that there was no tactical reason for failure
f/\ oo . T T

to object. Id. szthout a show1ng of the abiiiipa

\--.
..........

petitioner fails to demonstrate the requ151te prejudice.

p— : e, SRR

1d.
For the reasons stated by the trial' court, _the
. prosecutor’s comments were not so egregious. or unfounded
to require objectioh.' There was no deficiency in
cOunsel'e-performance beeause'the proseeutorfs comments
were not improper 'as they' wefe based .on' logical
inferences based on £estimony and evidence. Also, the
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comments.were not so.harmful as to require a new trial
or so inflammatoiy that the jury reached a more severe
verdict based on the  comments. As such, any failure on
defense counsel’s part to object during closing argument
did not prejudice Pétitioner. There‘is no feasonable
'probability that the outcome Qf the proceeding would have
been different had ‘counsel objected tol the comments
Peﬁitioner referenceé in ground eight.

In'this case, the comments of the prosecutor did nof‘
deprive Petitioner of a fair and impartial trial. Upon
review, there was substantial and very strong testimonial
evideﬁce presehtéd at frial against Petitioner. Indeed,
the trial coupt, after considering the trial evidence,
concluded “that the controlled cali between Defendant and
Ms. Foster c&upled with thé fact thaﬁithe victim diea

from three shotgun wounds and Defendant admitted to

shootlng the wvictim with a shotgun, along with the
- LN
Hears wibiesses
,' R testlmony of Becky Foster} Lisa Welliver, and Alan Elliot |}
P I 2 i : PRSP
g‘ 4 —-JM‘P’W‘M T Daint ot M“M .
{\f<~ constituted overwhelm;ng ev;dence against the )~
" “\“{5 I @*LQ%& mot LS et OV@;’*.{,L}ZIQ,%N:?
:;wdw*#, Defendant.” Ex. M at 773-74 (emphasis added) Thus, N\;w/

]
e»  wn Ywg case,
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any failure on defenSe-counsel's part to object to the

state's closing argument did not contrlbute 31gn1f1cantly

to the verdict. ' ' )t V‘O'\\ U&g o0 f&PPd;W’%ec«
\

W the SR DAL ave e

Petitioner appealed the denial of hlS Rule 3.850 oV*Huﬁ

;;;; : :: :: o
motlon Pursuant to WllSOD, lt is fassumed the 5th bCA ,% |
*f?ﬂ«t«

adopted the reasonlng of -the trial court in denylng the

tmaaar—— SRSt Spamme——

Rule 3.850 motlon; The state has not attempted to rebut |
this presumption. Deference under -AEDPA should be gi&en
to the last adjudication on the merits provided-by the
5th DCA. Ex. Q. Upon review, the Florida court's

I

decision is not inconsistent with Supreme Court

precedent, including Stickland and its progeny. The
state court's adjudication of this claim is not contrary

to or an unreasonable application of Strickland or based

on an unreasonable determination of the facts. As such,
ground eight is due to be denied.
H. Ground Nine
In ground nine, Petitioner claims his counsel was
ineffective for failtrevto file a motion in limine to
preclude the testimony by Lisa Welliver that she was

o
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afraid for her and her daughter. Petition at 27.

Petitioner raised this claim in his post-conviction

motion and the trial court denied relief after conducting

an evidentiary hearing. Ex. M at 768-69. The 5th DCA
affirmed. Ex. Q. As noted previously, the court set

forth the two-pronged ‘Strickland standard of review

before addressing the claim of ineffective assistance of
counsel. Finding no:deficient performance or prejudice,
the trial court denied relieffl Ex. M at 768-79.
| Petitioner claims his attorney was. ineffective for
failure to.move to gxclude Ms. Wélliver’s prejudicial
testimony, to objeCt‘to her testimony, or to move for a
mistrial. Petition at 27. Petitioner complains the
information was elicited to'furthef inflamelthe jury and
its admiésion was highly prejudicial to the defense. Id.
At the evidentiary hearing, Mr. Nielsen testified he
did not believe he had grounds for a valid objection.
Ex. N at 980. He said Ms. Welliver never testified
Petitioner thrééténed her. Id. Ms. Welliver said she

was afraid for herself and her daughter.

89
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The trial record demonstrates that when asked whether
she knew she was lying about facts underlying a murder
investigation at the time she wrote her affidavit in
1991, Ms. Welliﬁe; said she was scared, - she was keeping
herself and her dau§h£er alive, and she.wrote unt;uthfui
thiﬂgs in her statement. Ex. D at 568. When asked whom
she was afraid of,,'Mé. Welliver named her husbahd,
Petitioner, and Ms. Foster. Id. On cross-examination
it was reveaied that Ms. Welliver nevér went to law
enforcemenﬁjto tell.ﬁhem she had lied in hef affidavit.
Id. at 573. " The record shows Mr. Dowdy, in cloéing
argumeﬁt, argued Ms. Welliver was not afraid of
Petitioner. Ex. D at-759. | |

At the close of tﬁe evidenfiéry héaking on the.post—
conviction motion, thé state argued it waé sound strategy
for Mr. Nielsen.to cross—examine Ms. Welliver concerning
hef change in story; and even 1if this amounted to
deficient performance, Petitioner was not prejudiced by
the “sole statement” that Ms. Welliver'was generally in

fear. Ex. N at 1030-31.

90
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The trial court éddressed this ground:

Mr. Nielson testified that he did
not file a motion to exclude or object
to Lisa Welliver’s testimony that she
was afraid, because it would not have
been compatible with  his . trial
strategy. Mr. Nielson testified that

~he thought it would be more effective
for him to highlight Ms. Welliver’s
inconsistent statements than to not
cross-examine her ‘at all. Ms.
Welliver’s explanation for why she did
not come forward sooner was that she was
in fear for herself and her daughter.
Mr. Nielson testified that if Ms.
Welliver - had said that Defendant
threatened her, he would have objected.
Mr. Neilson testified that she did not
say that Defendant threatened her; she
was merely explaining how she felt at
the time and why she did not come
forward. Ms. Peoples argqued that Ms.
Welliver’s  statement was highly
prejudicial and that Mr. Nielson should
have moved for a mistrial. Ms. Dutton

~argued that Mr. Nielson cross-examined
Ms. Welliver on her change in story and
Ms. Welliver had to address why she lied
to the police. Ms. Dutton argued that
Ms. Welliver said she was afraid of all
three individuals involved and that no
further detail was discussed.

Ex. M at 768.

In denying the claim, the court said:

91
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Mr. Nielson would be expected to
cross-examine a . witness who had
admittedly lied on an affidavit and
changed her story by the time of trial.
Although Ms. Welliver’s explanation
regarding why she did not come forward.
sooner was not favorable to Defendant,
Mr. Nielson- was not ineffective for
choosing not to object. Ms. Welliver’s
statement was not objectionable as she
‘was simply explaining how she felt at
the time. At trial, Ms. Welliver
testified that she was afraid of her
husband, the Defendant, and Ms. Foster
because of what happened and “because
of what they all knew had happened.”
She did not elaborate as to why .she was
fearful of - Defendant specifically.
Trial counsel acted within the broad

~range of reasonable assistance under
prevailing professional standards and
the Defendant fails on the first prong
of Strickland. Even assuming Defendant

. met this burden, he fails on the second
prong of Strickland because he has not
met the burden of showing prejudice.

Ex. M at.768;69. The trial court deemed the evidence
égainst ‘Petitioner  overwhelming and held Petitioner
failed té establiéh ﬁrejudice. Id. at»769._ | |
lAs noted by the trial court, there was every
expectation that thé defense would use cross-examination

to attack Ms. Welliver’s credibility and veracity by
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ﬁighliéhting the.inconsiStencies betwéen hef-affidavit |
and her trial ﬁestimpny. Mr. Nielsen wanted to cross-
examine this witness and emphasiée her changea stéry and
eventdally argue' her lack of .credibility,’ This 1is
evidénced by'cloéihgfargument, when Mr. Dowdy said Ms.
Welliver was'not afraid of Petitioner. Even assuming

deficiency, the court- found Petitioner failed to

‘ (Lowar Lowr
.{\q,fég @tabilsh prejud\,* _QMQ U’(Mig ﬂ‘w&; 8»
cé

becane— o judge on mwmm_mém

(1 ) ornr year
There is an.adjudication on the merits by the 5th ¢u&‘ﬂa

Hoo def,
tdaSOM

DCA and it ;s 'entiﬁled to AEDPA deference. Ex. Q.
Applyiné Wilsoﬁ’s - look-through presumption, the
rejection lof the claim of ineffective assistance §f
counsel for failure to file a motion in limine to preclude
testimony by Ms. Welliver that she was afraid for her and
her daughter was based on a reasonable determination of

the facts and a reasonable application of the law. The

| R |
%{Sﬁm’“ $(Sth DCA’S decision affirming the { lower courﬁ is not

Judgf

11&$‘$Nb 1ncon31stent with Supreme Court precedent, Strickland and

‘d?, its progeny, and the state court’s adjudication of the
lggs
claim is not contrary toc or an unreasonable application

A
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of Strickland or base on an unreasonable determination

of the fécts. As such, ground nine is denied.
¥ I. Ground Ten X/

In ground. ten, Petitioner asserts.ﬂis counsel was
ineffective for failhré to consult with and/or procure
an expert witness in.ballistics and firearms to impeach
6r refute Ms. Foster’s testimony. Petition at 28.
Petitioner asserts_he wanted an expert  to ?efute Ms. .
Foster’s claim that she received a blackeye from a
piétol’s kickback and to provide evidence that the Yexit
wound” on the back of the victim was actually an “entrance
wound.” Id.

This claim is éxhausted as 1t was presented in
Petitioner’s post-cbnviction motion, and, after denial
by the trial court(:affirmed on appeal. Ex. Q. - In
denying post—conviction'reiief, the frial épurt) after
conducting an evidentiary hearing, found Qefense
coUnsel'é pérformance was not rendered deficient for
failing to call an expert to testify. Ex. M at-770. The

trial court referenced Petitioner’s testimony at trial
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\EEEE\he shot the victim in self-d;¥;;E§} Id. The court
found that hiring a ballistics expert to show it was more
likely that Ms. Foster was holding the shotguﬁ that
killed the victim would not have furthered Petitioner’s
defense strategy and testimony claiming self-defense.

- Id. The trial court found counsel’s performance well
within the range of the standard of reasonableness. Id.

Furthermore, the court found Petitioner failed to Satisfy

the prejudice prong of Strickland because the purported
possible testimony of. the expert “is purely speculative.”
Ex. M at -770.

ReQiew of the.evidentiary hearing transcript reveals
Mr. Nielsen atteste& thére was no monetary . concern or
budgetary limitation as it was aldeath penalty case, so

he would have hired an expert if,hé believed it to be

beneficial to thé defense. Ex} N at 954. He testified

: /_,..-— """“"-«..._\ ] .
that ~ Petitioner’s p031t10n _was (self defen§jl and

B
it
_._._.—--"" e
i« e
g e i

Petitioner did not contend he did not shoot the victim.
Id. at 955. Another reason Mr. Nielsen did not believe

an expert would be beneficial is the victim’s body had
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‘been in the water for ten days before it was recovered,
and it had been eighteen yéars. since the crime was
committed so there was no Crime scene to investigate.

befense counsel’s representation was not so filled'
with .seriéus errors that " defense édﬁnsél was not
functioning as counsel guaranteed by the Sixth Amendment.

Petitioner failed to satisfy both the performance and

prejudice prongs of Strickland.

The state couptﬂs determination is consistent with
federal precédent{ Counsel is 'given wide latitude in .
making tactica; decisioné, like selecting whom to call
as a witness. The failure to consult.with and hire a
ballistics expert under these circumstances was not so
patently unreasonable that no competent attorney would
have made that decision. |

The 5st DCA per curiam affirmed the trial court’s
deéision; Ex. Q. -Tﬁe Court will presume the state court
adjudicated the claimion its merits as there is an absence

of any indication or state-law procedural principles to
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the contrary. Applying the “look—thrdugh” presumption
of Wilson, the rejection of the_claim of ineffective
assistance of couhséi for failure to 'procure and/oxr
consult an expert witness in balliSticsland-firea:ms was
based on a reasonable determination of the facts and a

reasonable application of Strickland.  Petitioner has

failed to show there was no reasonable basis for the 5th
DCA to deny relief. The state court’s adjudication of
this c¢laim 1s not contrary to or an unreasonable

application of Strickland or based on an unreasonable

determination of the facts. Therefore, Petitioner is
not entitled to habeaé relief on.this ground.

| | ' J. Ground Elevgn

Petitioner, 1in ground eleven, claims counsel was
ineffective for failure to file a. facially sufficient
motion for new trial. = Petition at 29. Petitioner
describes the motibﬁ for new trial as merely boiler-
plate. - Id. The recérd belies this claim.

The Motion for New Trial provides that Petitioner

was convicted of first degree murder on May 19, 2011
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following a trial. Ex. M at 171-72. It also states that

1t has been less than ten days since the verdict. 1Id.

at 171." Counsel submltted. elght reasons to support

e —
B I R B it . - et

Petitioner’s clalm of entltlement to a new trial:

e Ww-ﬂ-" """" et e e —— '—— T e e st .
(T>" The state’s evidence was V/

insufficient to warrant.a conviction;

2. The verdict is contrary to the
weight of the evidence; .
/—'“'“*MM‘M’ .
g 3. The State Attorney presented
testimony of witnesses  that. was
ificonsistent with prior stafements of
£he witnesses, specifically,. . Becky
Foster, Michael Clarkson, Lisa Wellver
sic] and Allan Elliott: S
— : ' ’
4. The State Attorney personally ./
attacked the Defendant’s character and

vera01ty,
5. The State Attorney expressed o |
his personal belief that the Defendant
was guilty; |
6. The Office of the State
Attorney has a conflict of interest in
the matter;
7. The jury was advised early in
the trial that the Defendant was in
custody; and
AP 7

s H&} Camfi A T e T

Al ’r ' )
|; Y ‘f/f g ﬂ/l c'\J [/‘ a 15 4 Y)L‘;ﬁi-‘f/ ,"' ! ;/;2’{/}/
N~ f ~{ 1 i
egufﬁ aﬁﬁqug t 98 : :
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o T T s ———— B .

./' . T -“\‘-\

7 h e
8. The trial court should have \\
granted the Defendant’s motion for’//
judgment of acquittal. ' IR '

Based on the record, the Court finds defense counsel

did not file a-“boilerplate” or pro forma motion for new

trial. Instead counsel selected eights 31gn1f1cant

| LT D
@Es'_f’oﬁ seeking_a_new t?xa}(h)e,\ Fheor o Neu) Tr-‘za/' ~§}m«jﬂé

Gte, €d

Petltlone? ralsed thlS ground in his post- conv;ctlog:§“¢¢;M
motion. The trial court denied a portion of this ground
before the evideqtiary hearing and the remaining.portion
of thié ground after the evidentiary-ﬁearing. Ex. M at
284-85, 771-72. The court summarily found the claim that
his attorney failed to adequately raise the igsue of
inconsistent statements by several witnesses refuted by
the record. Id. at 284. Tﬁe court also summarily found
Petitioner woyid not: have been entitled to a new trial
on the improper édmission of a privileged communication
or on ﬁhe admission of festimony. regérding' domestic

violence. Id. at 285. After an evidentiary hearing,
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the court denied paragraphs "eight; ten, eleven, and
twelve of the-grouﬁdjfor relief. Ex. M at 771—72.‘
After considering what Petitioner wanted to raise
and what was raised, the post-conviction court found
defense counsel's handling of the motioﬁ for new trial

was within the acceptable levels of practice, all that

is required under Strickland. Id. at 771. The court

- further found that, “it is highly unlikely that the trial
court would have granted'é more detailed motion for new
trial.” ';g. Finding the state produced ovefwhelming
evidence against Petitioner, -thé ~court concluded
Petitioner failed to establish there was any error at
trial which seriouslyAaffected the fairness of the trial,
meaning a neQ;trial would not be justified, and held

Petitioner failed td show the trial court abused its

discretion in denying the motion for new trial. - Id. at

771-72. As such, the court denied relief on this claim.

Id. at 772. The S5th DCA affirmed. Ex. Q.
The 5th DCA’s decision affirming the trial court’s

decision 1is not contrary to, nor an unreasonable
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applicétion of controlliﬁg Supréme Court precedehtL The
5th DCA’s decision 1is not based On. an unreasonable
determination of the facts. Although every attorney may
not have.chosen the same approach to the motion for new
trial, Petitioner’s counsel’s performance did not so
undermine the lproper functioniﬁg"of 'thé advétsarial
process that ?étitidnér'was_depriVedjof a fair:tfiai.
Therefore, Petitioner has failed to satisfy the

Strickland requirements and he is not entitled to habeas

relief on this ground.
:K. Ground Twelve

Petitioner claims, in ground twelve, lhis counsel
rendered ineffective assistance by failing to'investigate
and properly authenticate the recording of a controlled
phone call. Petitioﬁ at 30. Petitioner complains that
counsel failed to object to the genuineness of the tape
and to the chain of custody. Id. He also asserts
counsel’s performance was deficient for misadvisiﬁg
Petitioﬁer that a'métion to suppress/motion in limine

could not be used toiexclude the controlled call. Id.
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Petitioner exhéu%ted this gfouﬁd by raising it in
his post-conviction motion. The court, after conducging
an evidenﬁiary.hearing, denied this élaim. Ex. M at 772-
73.. The 5th DCA affirmed the decision of the trial
court. Ex. Q.

Mr. Nielsen‘testified tha£lPetitioner never said he
was not the male speaker on the call. Ex. N at 957. Mr.
Nielsénlattestedlhe ‘did not feel he had a good faith
basis to challenge the phone call because he believed it
was Petitioner’s male voice on the call. Id. at 958.
Mr. Nielsen found no viable grounds to seek to suppress
the controlled phone. call. Id. He‘surmised, the only
possible angle was tb argue Ms. Foster became an agent
for the police, but.he did nét qbnsider that to be a
strong.or-very viabie_arguméht; nevertheless, he did
object to the recbrding on fhat basis. Id. at 959.

If fact, the .record demonstrates Mr. Nielsen
objected, stating he;realized the conﬁrolled phone call
was legal under the current state of the-law, and on that

basis, he decided not to file a motion to suppress
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beforehand, but he stated he did want to place an
objection on the record, outside the presence of the
jury. Ex. D at 463—64. The court denied the objection
finding it an exception “under Florida Statute 934.” 1d.

at 464.

The post-conviction court considered the case law

and found it SUpported defenise counsel’s understanding

of the law conéerning the admissibility of controlled
phone cails. Ex. M.at 773. The court also found Mr.
Nielsen’é testimony credible. EQ- The Court has no
license -to. re~address that credibility determination.
:Finding defense éounéel acted within.thé broad range of
reasonable assistance under prevailing professionai
norms,'the.coﬁrt found'Petitionér failed to satisfy the

- performance. prong of_Strickland.

Without jsatisfying the performance component of the

Strickland test, Petitioner cannot prevail on his claim

of ineffective assistance of counsel. Reaves, 872 F.3d-

at 1151.
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Under Wilson, the Court assumes the'Stﬁ DCA adopted
the reasoning of thé'trial-court in‘denying the motion.
The state has not attempted to rebut this presumption,
thus AEbPA deference should be given to‘ the last
- adjudicaﬁion on_ﬁhe;merifs,prdvided by the 5th DCA. The
5th DCA’s decisién-is not incohsistent with‘Supreme Court

precedent, including Strickland. The = 5th DCA’s

adjudication of this claim is not contrary to or an

unreasonable application of Strickland or based on an

unreasonable determiﬁation of the facts. This ground is
due to be denied.
L. Ground Thi?teen-

Petitioner in his thirteenth andlfinal'ground claims
cumulative errors debrived him of a fair and impartial
trial. To the éxtent Petitioner 1is claiming trial
counsel'é errors deprived Petitioner of a fair trial in
violation of the Féurteenth Amendment's Due Process
Clause, the Court concludes he 1is not-entitled to habeas
relief; Petitioner failed to preéent sufficient

separate and individual ineffective assistance of counsel
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claims; therefore, even considered cumulatively, his
assertions do not render the <claim of ineffective

assistance of counsel sufficient. Robertson v. Chase,

No. 1:07-CV-0797 RWS, 2011 WL 7629549, at *23 (N.D. Ga.

Aug. 12, 2011) (citations omitted), report  and

recommendation adopted by 2012 WL 1038568 (N.D. Ga. Mar.

26, 2012), aff'd by 506 F. App'x 951 (1lth Cir. 2013),

cert. denied, 571 U.S. 842 (2013). As such, Petitioner

is not entitled to habeas relief.
In considering a claim of cumulativererror'under the

cumulative error doctrine, the district court considers

‘

whether: .

"an aggregation of non-reversible
errors (i.e., plain errors failing to
necessitate . reversal and harmless
errors) can vyield ‘a denial of the
constitutional right to a fair trial,
which calls for reversal." . United
States v. Baker, 432 F.3d 1189, 1223
(1lth Cir. 2005) (internal quotation

marks omitted). We address claims of
cumulative error by first considering
the validity of each =~ claim

individually, and then examining any
errors that we find in the aggregate and
in light of the trial as a whole to
determine whether the appellant was
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afforded a fundamentally fair trial.
See United States v. Calderon, 127 F.3d
1314, 1333 (1lth Cirx. 1997).

Morris v. Sec'y, Dept. of Corr., 677 F.3d 1117, 1132

(11th Cir. 2012). In Forrest v. Fla. Dep't of Cbrr.,

342 F. App'x 560, 564 (1lth Cir. -2009) (per curiam)

(citing United Stateé-v. Cronic, 466 U.S. 648, 659 n.Z26

(1984)), cert. denied, 562 U.S. 589 (2010), the Eleventh

Circuit explained, although the Supfeme Court has not
specifically addressed the applicability of . the
cumulative error déctrine when addressing an ineffective
assisténce of trial counsel claim, it has held there is
~no basis for finding a COnstitutionai'ﬁiolation'unless

the petitioner can point to specific errors of counsel
. —_— . ~— ‘___,,.,-'-J—"’”‘"" — N ‘_;-”’"

which undermined the reliability of the finding of guilt.
Thus, a cumulative errors of counselAclaim lacks merit
without a showing of specific errors of ééunsel which
undermine the conviCtion in their cumulative effect,
amounting to prejudice.

Petitioner has not demonstrated éﬁy of his trial

counsel's alleged errors, considered alone, rise to the
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level of ineffective assistance of counsel; therefore,
there are no errors to accumulate, and Petitioner is not

entitled to habeas relief. See Spears v. Mullin, 343

F.3d 1215, 1251 (10th Cir. 2003) (when the sum of various
zeroes remains zero, the claim of prejudicial effect of
cumulative errors is nil and does not support habeas

relief), . cert. denied, 541 U.S. 909 (2004).  As the

threshold standard of Strickland has not been met,

Petitioner has failed to demonstrate that his trial was
fundamentally ‘unfair and his counsel ineffective.
Méreover, the Coqrt finds Petitioner has hot shown
specific'errors'which undermine the conviction in their
cumulative .effect; | therefore, he has. failed to
demonstréte prejudice.

Not oﬁly is Petitioner not entitled to relief on his
Sixth Amendment clai@, he is also not entitled to habeas
relief on his Fourteenth Amendment claim that he Qas
deﬁrived of the right to:a fair trial. Through his
Petition; Petitioner has not shown he was deprived of é

fair trial:
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Miller v. Johnson, 200 F.3d 274, 286 n.6é (5th Cir.),

[he] has not demonstrated error by trial
counsel; thus, by definition,
[(Petitioner] has not demonstrated that
cumulative error of counsel deprived
him of a fair trial. See Yohey v.
Collins, 985 F.2d 222, 229 (5th Cir.

- 1993) (explaining that because certain

errors. were not of . constitutional
dimension and others were meritless,
petitioner "has presented nothing to
cumulate") .

cert. denied, 531 U.S. 849 (2000).

The state court decision passes AEDPA muster as
singulariy or cumulatively, the proposed deficient

conduct does not meet the . Strickland standard and

Petitioner was not deprived of a fair trial.

Based on the above, the Court denies federal habeas

relief. Therefore, it is now

Accordingly, it 1is now

ORDERED AND ADJUDGED:

The Petition for Writ of Habeas Corpus (Doc.

1.
is DENIED.
2. This action is DISMISSED WITH PREJUDICE.
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3. The Clerk shall enter judgment accordingly and
close this case. N

4. If Pétitiohef appeals the dehial of ﬁis Petition
for Writ of Habeas C6rpuS (Doc. 1), the éourt denies a
certificate of appeaiability.9 Because this Court has
determined that a certificate of appealability is not
warranted, the Clerk shall terminate from the pending
motions report any motion to proceed on appeal as a pauper
that may be filed in this case. Such termination shall
serve as a denial of the motion.

DONE AND bRDEREb at Jacksonville, Florida, this

23 day of_)aﬂuo..w. 2020

| S
: UNITED ST*TES DISTRICT JUMGE
f‘v—}w't'?'% Henf“j LQCL :-"!\C{ﬂMLjf.

® This Court should issue a certificate of appealability only if a
petitioner makes "a substantial showing{ of the denial of a
constitutional right." 28 U.S.C. § 2253(c)(2). To make this
substantial showing, Petitioner "must demonstrate that reasonable
jurists would find the district court's assessment of the
constitutional claims debatable or wrong," Tennard v. Dretke, 542
U.S. 274, 282 (2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484
(2000)), or that "the issues presented were 'adequate to deserve

encouragement to proceed further,'" Miller-El v. Cockrell, 537
U.S. 322, 335-36 (2003) (quoting Barefoot v. Estelle, 463 U.S.
880, 893 n.4 (1983)). Upon due consideration, this Court will

deny a certificate of appealability.
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IN THE SUPREME COURT OF THE UNITED STATES

. . [ ]
Steve L. Stanaland, Jr. - Petitioner

APPENDIX

COMES NOW, the Petitioner, Steve L. Stanaland, Jr.,, pro se, adding this Appendix with

helpful information regarding the legal action by which this case is being presently brought to

this higher court for review, and to express the need for justice in the following Affidavit's and

Memorandum of Law.

In addition, the need for an Attorney in this nearly 30 year old case. This includes a film

documentary that was made from a ex-wife's testimony suborning perjury with the made-up

story's from 30 yrs ago;

That if called, “their are witnesses™ that can “refute”, this state witness and false claims against

Mr. Stanaland and regarding the (victim) Mr. Whiﬂey in this case.

1.

2.

Ms. Genies Cotes Affidavit Exhibit A
Mr. Stanaland's Affidavit Exhibit B
Mr. Stanaland's Affidavit Exhibit C

Memorandum of Law-Fed R. Evid. 404(a)(1). See: page 3 of the (Amended)

APPLICATION FOR AN EXTENSION OF TIME.



MEMORANDUM OF LAW

In support, 6f these Exhibits And The AFFIDAVIT. Mercury Rule Evidence: The
principle that a defendant is entitled to offer character evidence as a defense to a criminal
charge. Fed. R. Evid. 404(a)(1).

The guidelines encouragé a judge to depart downward based on mitigating factors such

as the victim's conduct; see, e.g., Blankenship v. U.S., 159 F. 3d 336, 339 (8" Cir. 1998)

(downward departure justified because victim's possession of firearm and status as a convicted

felon'. Contributed to defendant's criminal behavior).

3.6(f) Justifiable Use of Deadly Force
The petitioner had a legal right to own and possess a firearm, And [IF] this shooting did

occur at the petitioner's residence and was attacked he had no duty to retreat and had the lawful

right to stand his ground meet force with force.

1 Petitioner has [No} prior felony convictions.
Aggressor §776.041, Fla. Stat.

2




(ORDER LIST: 589 U.S.)

THURSDAY, MARCH 19, 2020
ORDER

In light of the ongoing public health concerns relating to COVID-19, the
following shall apply to cases prior to a ruling on a petition for a writ of certiorari:
IT IS ORDERED that the deadline to file any petition for a writ of certiorari

due on or after the date of this order is extended to 150 days from the date of the

- lower court judgment, order denying discretionary review, or order denying a timely-

petition for rehearing. See Rules 13.1 and 13.3.

IT IS FURTHER ORDERED that motions for extensions of time pursuant to
Rule 30.4 will ordinarily be granted byl the Clerk as a matter of course if the grounds
for the application are difficulties relating to COVID-19 and if the length of the
extension requested is reasonable under the circumstances. Such motioﬁs should
indicate whether the opposing party has an objection.

IT IS FURTHER ORDERED that, notwithstanding Rules 15.5 and 15.6, the
Clerk will entertain motions to delay distribution of a petition for writ of certiorari
where the grounds for the motion are that the petitioner needs additional time to file
a reply due to difficulties relating to COVID-19. Such motions will ordinarily be
granted by the Clerk as a matter of course if the length of the extension requested is
reasonable uhder the circumstances and if the motion is actually rﬁg@,;ved by the

4

Clerk at least two days prior to the relevant glisg;;}?ﬁggiqnudat.e_. Such moi:iggs__s___.l_;qpld

C

indicate whether the opposing party has an objection.

J— R
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IT IS FURTHER ORDERED that these modifications to the Court’s Rules
and practices do not apply to cases in which certiorari has been granted or a direct
appeal or original action has been set for argument.

'Ifllgg,_sgwmodiﬁcations will remain in effect until further order of the Court.
R ) i TN N e L . & et er .
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IN THE

SUPREME COURT OF THE UNITED STATES

STEVE L. STANALAND, JR.,
Petitioner

V.

U.S. SOLICITOR GENERAL, et al.
U.S. ATTORNEY GENERAL OFFICE,
Respondent(s).

PROOF OF SERVICE

I, Steve L. Stanaland, Jr., do swear or declare that on this date, December 17®, 2020, as required
by Supreme Court Rule 29 I have served the ENCLOSED MOTION FOR LEAVE TO PROCEED IN
FORMA PAUPERIS to the above proceeding on An Extension of time and this MOTION FOR
APPOINTMENT OF COUNSEL, by depositing an envelope containing the above documents in the
United States mail properly addressed to them and with first class postage prephid, or by delivery to a
third party commercial carrier for delivery within 3 calendar days. The names and addresses of those
served are as follows: Solicitor General of the U.S., Rm. 5614, Dept. of Justice/Office of U.S. Attorney
General, 950 Pennsylvania Ave. N.W., 20530-0001; Washington, D.C.; Supreme Court Justice, Judge
Amy Coney Barrett, Clerk of the Court, Supreme Court of the U.S.; 1 First St. N.E., Washington, D.C.
20543-0001. | |

. L th
- I declare under penalty of perjury that the foregoing is true and correct, Executed on Aprti /6, 2021.

ﬂ;@/%/ﬂﬂ//ﬂ,

Steve L. .Stanaland, Jr.
D.C. #593240




