‘APPENDIXIA

PETITION FOR A
COMMON LAW WRIT OF
ERROR CORAM NOBIS



No.

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND JUDICIAL DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK,
, Respondent,

—against-

BENJAMIN AYALA,
Defendant-Appellant.

ON PETITION FOR A COMMON-LAW WRIT OF ERROR
CORAM NOBIS TO THE APPELLATE DIVISION

PETITION FOR A COMMON-LAW
WRIT OF ERROR CORAM NOBIS

Benjamin Ayala

Pro Se Appellant

Din. 05-A-0302

Green Haven Corr. Fac.
P.O. Box 4000
Stormville, NY 12582




QUESTIONS PRESENTED

1. Whether the defendant's right to-effective.counsel Wae
violated when appellate counsel falled to raise on direct appeal
the issue of trial counsel's performance with respect td the
prosecntor misuse ef the subpoena proeess to obtain the
defendant's cellular telephone recordé entitles the defendant
te a reversal of his conviction and dismissal of the'indictment?

2. Whether the defendant's right to effective counsel was
'violated when appellate counsel failed to raise on direct appeal
the issue of trial ceunsel's performance with respect to his
investigation of defendant's personal data in his cellular
'telephone fonnd onhhis‘person and the cellular telephone records
produced at trial by the.People? |

_ 3. Whether the defendant's right to effective counsel was
violated when appellate counsel failed to.raise on direct appeal
the issue of trial counsel's perforhance with respect to the
use of a»flawed'alibi defense?

4. Whether the defendant's right to effective counsel was
violated when appellate counsel failed'to raise on direct‘appeal
the issue of.trial counsel's performance with respeet to the
multiplicitous counts charging the defendant with_bnrglary in
the first degree? |

5..Whether the defendant'svrlght to effective counsel was
'Vielated when appellate counsel failed to raise on_airect appeal
_the issue that defendant reeeived_an illegal sentence because
of noncompliance with the statutory mandates of CPL § 400.217
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IN THE
SUPREME'COURT OF THE STAfE OF NEW YORK
APPELLATE DIVISION : SECOND JUDICIAL: DEPARTMENT

Petitioner, Benjamin Ayala,'respectfully prays that a Writ
of Error Coram Nobis be issued so that the defendant may pursue
his direct appeal on the merits. | |

DECISTION

Petitioner's direct appeal argued tﬁat: (1) the prosecution
failed to prove his guilt beyond a reasonable doubt and the
verdict was against the weight of the evidence; (2) the aggregate
sentence of imprisonment of thirfy years was excessive; and
(3) the three twelve-year sentence of imprisonment could not

be consecutive pursuant to Penal Law § 70.25(2). On January

23, 2007, this Court unanimously affirmed petitioner's conviction

(People v. Ayala, 36 AD3d 827 [2d Dept.20071]).
JURISDICTION
The Appellate Division, Second Judicial Department has

subject matter jurisdiction pursuant to People v. Bachert, 69

' NY2d 593 (1987).

"[Tlhere [is] no comprehensive statutory mechanism to address
collateral claims of ineffective assistance of appellate
counsel * * *_, That a defendant who claims to be aggrieved
by appellate counsel's failures could proceed by writ of
error coram nobis before the appellate court in which the
allegedly deficient representation took place."

See People v. Stultz, 2 NY3d 277, 281 (2004).
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CONSTITlUTIONAL AND STATUTORY PROVISIONS INVOLVED
1. Article 1,’Section 6 of the Néw York Constitution provides
as follow:
| "In any trial in any court whatever the party accused shall
be allowed to apﬁear and defena in person and with counsel".
2. The Sixth Amendment of the United States Constitution
provides as follow: | | .
.'"Iﬁ all criminal prosecutions, the accused shall ... have
.the Assistance of Counsel for his defencé."
3. The Fourteenth Amendment of the United States Constitution
prdvides as follow? | |
"No State shall ... deprive'any person of life, liberty,
or property, without due process of law".
4. Penal Law Section 140.30(2) provides as follow:
"A person is guilty of burglary in the first degree when
he knowingly enters or remains unlawfully in a dwelling
with intent to commit a crime therein, and when, in effecting
entry or while in the dwelling or in immediate flight there—

from, he or another participant in the crime:

- "(2) cause physical 1njury ‘to ‘any person who is not a
partlclpant in the crﬁwe

5. Criminal Procedure Law Section 470.15(3)(c) provides

as follow:

"A reversal or a modification of a judgment, sentence or
order must be based upon a determination made:

"As a matter of discretion in the interest of justice".



6. Criminal Procedure Law Section 400.21(1) provides,
in paft:

"The provisions of this section govern the procedure that -
must be followed in any case where it appears that a v
defendant who stands convicted of a felony has previously
been convicted of a predicate felony and may be a second
felony offender as defined in section 70.06 of the penal
law or a second felony drug offender as defined in either
paragraph (b) of subdivision one of section 70.70 of the
penal law, or paragraph (b) of subdivision one of section
70.71 of the penal law." : :

7. Criminal Procedure Law Section 400.21(2) pfovides,
in part: |

"When information available to the court or to the people
prior to sentencing for a felony indicates that the
defendant may have previously been subjected to a predicate
felony conviction, a statement must be filed by the
prosecutor -before sentence is imposed setting forth the
date and place of each alleged predicate felony conviction
and whether the predicate felony conviction was a violent
felony as that term is defined in subdivision one of
section 70.02 of the penal law * % % "



STATEMENT OF THE CASE

-Undef_Kings Coﬁnty Indicfment Number 8275/2003, the
Petitioner was charged with three coﬁnts of burglary‘in the
first degree (PL § 140.30[21, [3]1), two counts of.criminal
possessibn of a wéapon in the fourth degree (PL § 265.01[2]),
one count each of burglary in tﬁe second degree (PL § 140.25[2],
[31), atﬁempted robbery in tﬁelfifst degree (PL §§ 110/160.15
[3]), attempted robbery in the second dégree'(PL §§ 110/160.10
tl]), assault iﬁ the second degree.(PL § 120.05[2]), and assault
in the third degree (PL § 120.00(1]).
| Petitioner waé triéd before a jﬁry_in the Supréme Court
of New York, Kiﬁgs Coﬁnty. On December 16, 2004, the Petitioner
waé convicted of three counts of burglary in the first degfee.
(PL § 140.30[2], [31).

On January 11, 2005, the Petitioner was séntenéed td three
consecutive terms of 12 yearé of iﬁprisénmeﬁt, and 5 years post-—
Supervision for'eéch conviction. By operation .of law, the
aggregate senteﬁce was geduced from 36 years to 30 years (see

PL § 70.30[1][e][i]).




REASONS FOR GRANTING THE WRIT
"The Federal Constitution imposes on the State no obligation
to provide appellate review of criminal convictions" (see Halbert

v. Michigan, 545 US 605, 610 [2005]). "In New York State every

defendant has an absolute and fundamental right to appeal a

,conviction" (see People v. Rivera, 39 NY2d 519, 522 [1976]

[internal quotation marks omitted]). "[Iln first appeals as
of right, States must appoint counsel to represent indigent
defendants" (see Helbert, 545 US at 610).
"A first appeal as of right therefore'is not adjudicated
in accord with due process of law if the appellant does

not have ‘the effective assistance of an attorney."

See Evitts v. Lucey, 469 US 387, 396 (1985); People V. Stultz,

2 NY3d 277, 282 (2004)("[Defendants in criminal cases have a
federal and state constitutional right to effeetive assistance

of appellate counsel.").

The standards enunciated in People v. Baldi (54 NY24d 137

t1981]) and the two-prong test in Strickland v. Washington,

466 US 668~(1984),'app1y_to claime of ineffective assistance

of appellate counsel (see Evitts, 469 US at 396—397; Aparicio-

v.,Aftuz, 269 F3d 78, 95 [2d Cir. 2001]; Stultz, 2 NY3d at 284).
When ineffective assistance of counsel claims are asserted

.under New York law, the Court of Appeals has adopted a flexible

"totality,of the circumstances" test to measure the actions

of counsel (see People v. Henry, 95 NY2d 563, 565-566 [20001]),

+ which had been enunciated in Baldi (54 NY2d at 147). Under that
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"flexible approach"

"[s]o long as the evidence, the law, and the circumstances
of a particular case, viewed in totality and as of the time
of the representation, reveal that the attorney provided

" meaningful representation, the constitutional requirement
will have been met [citation omitted]. The core of the
inquiry is whether defendant received meaningful

- representation."

See People v. Benevento, 91 NY2d 708, 712 (1998)(internal
gquotation marks omitted).

"[W]le have clarified 'meaningful representation' to include
a prejudice component which focuses on the 'fairness of

the process as a whole rather than [any] particular impact
on the outcome of the case'". .

~ See Henry, 95 NY2d at 566 (quoting Benenento, 91 NY2d at 714).
Appellate counsel prpvides meaningful representation'when
he displays '"a competent grasp of the facts, the law and
.appellate procedure, supperted by appropriate authority and
argument" (Stultz, 2 NY3d-at 285). v |

"The essential inquiry in assessing the constitutional
adequacy of appellate representation is, then, not whether

a better result might have been achieved, but whether, viewed
objectively, counsel's actions are consistent with those

of a reasonable competent appellate attorney [citation
omitted]. To be meaningful, appellate representation may

‘be meaningful even where appellate lawyers have failed to
brief potentially meritorious issues [citation omitted].

See People v. Borrell, 12 NY3d 365, 368 (2009).

Strickland has two components:

"First, the defendant must show that counsel's performance
was deficient. This requires showing that counsel made errors
so serious that counsel was not functioning as the 'counsel'
guaranteed the defendant by the Sixth Amendment. Second,

the defendant must show that the deficient performance
prejudiced the defense. This requires showing that counsel's
errors were so serious as to deprive the defendant of a

fair trial, a trial whose result is reliable."

See Strickland, 466 US at 687.




ARGUMENT I

THE DEFENDANT'S RIGHT TO EFFECTIVE COUNSEL WAS VIOLATED

WHEN APPELLATE COUNSEL FAILED TO RAISE ON DIRECT APPEAL

THE ISSUE OF TRIAL COUNSEL'S PERFORMANCE WITH RESPECT TO -

THE PROSECUTOR'S MISUSE OF THE SUBPOENA PROCESS TO OBTAIN

THE DEFENDANT'S CELLULAR TELEPHONE RECORDS.

During the course of defendant's trial at least 10 witnesses
had testified prior to the prosecutor's cross-examination of
the defense witness, Magdelena Perez. While cross-examining
Perez, the prosecutor introduced the defendant's cellular
telephone records which the defendant's counsel claims that
he was "sandbagged". See Trial Transcripts, 321-324; 366.

. ,
After his conviction, the defendant filed with the Kings County
district attorney's office a FOIL request that inquired of any
documents which pertains to Indictment Number 8275/2003. A
disclosure of the aforesaid documents reveal that Samantha
Magnani, Assistant District Attorney, issued a subpoena to
T-Mobil requesting production of defendant's cellular telephone
records from November 17, 2003 to November 19, 2003 for cellular
telephone number 347-866-6876 and account number 251543803.
The aforesaid subpoena which was dated December 6, 2004, had
further requested that the cellular telephone records be faxed
or mailed to Magnani (see T-Mobil Subpoena).

"CPL 610.25(1) makes clear that where the District Attorney

seeks trial evidence the subpoena should be made returnable

to the court, which has the right to possession of the
subpoenaed evidence. It is for the court, not the prosecutor,
to determine where subpoenaed material should be deposited,

as well as any disputes regarding production".

See People v. Natal, 75 NY2d 379, 385 (1990) (quotation marks

7



and gitation omitted).

Here, it was inappropriate for the prosecutor to have issued
a subpoena returnable to'their office in advance of trial, and
thié Court shouldlunequivocally condemn such practice as a misuse
of the court process (id. at 384-385).

The defendant was prejudiced by the prosecutor's premature
éubpoena fegarding the cellular telephoné records (see Argﬁment
II). |

ARGUMENT II ‘

THE DEFENDANT'S RIGHT TO EFFECTIVE COUNSEL WAS VIOLATED WHEN

APPELLATE COUNSEL FAILED TO RAISE ON DIRECT APPEAL THE ISSUE

OF TRIAL COUNSEL'S PERFORMANCE WITH RESPECT TO HIS _

INVESTIGATION OF DEFENDANT'S PERSONAL DATA IN HIS CELLULAR

TELEPHONE FOUND ON HIS PERSON AND THE CELLULAR TELEPHONE

RECORDS PRODUCED AT TRIAL BY THE PEOPLE.

At trial, Magdalena Perez, defendant's alibi witness,
testified to thé defendant's.whereabouts on thg evening of
Noveﬁber 18, 2003. Perez sfated that ?fter léaviﬁg a hotel,
Perez had dropped the défendant off on the cbrner of Third Avenue

and Butler Street, at-abproximately, 10:00 p.m; (see Trial
Transéripts, pp. 304-307) |

During cross—examipation of Perez, the prosecutor ihtroduced
cellular telephone records to undermine defendant's alibi
defense. The defendant's counsel waé "sandbagged"_hhen without
nétice the prosecutor used cellular telephone records which
the prosecutor was adamant in his refusal to disclose to defense
counsel in a timely manner (see TT., pp. 366—369). That crosé—
examination impressed in the jury'sbmind that the defeﬁdant

and Perez could not had been together because of a 23, minute

8



bcall which the prosecutor alleges the defendant had made (see
TT., PP. 309—323). The use of the cellular telephone records
went beyond the scope of refreshlng Perez's recollection. Those
records were used as ev1dence in rebuttal to the defendant s
alibi. The cellular telephone records were not offered 1nto .
evidence.

Duriné jury deliberation; the jnry sent a note to the trial
court (see Court Exhibit No. 3), requesting all cellular
telephone records. The trial court's response to that note was
that "the cell phone'records are not in evidence" (see TT., -

p. 407).

Where‘a defendant's claim stems from a "strategic choicel ]
made after less than comnlete investigation;" such a choice
is reasonable "precisely to the extent that reasonable
professional‘judgments support the limitations on investigation."

See Strickland, at 690-91.

"In other words, counsel has a duty to make reasonable
investigations or to make a reasonable decision that makes
particular investigations unnecessary." (Id. at 691)
In assessing whether counsel exercised "reasonable
professional judgment," this Court's "principal concern ;..
is notvwhether counsel should have presented" the additional
.evidence that further investigation would have revealed, but
rather, "whether the investigation subporting counsel's declsion
not to introduce" the additional evidence "was itself

reasonable." See Wiggins v. Smith, 539 US 510, 522-523 ('2003).

9



~In doing so, this Court must look to "not only the quantum of
evidence already known to counsel, but also whether the known
evidence would lead a reasonable attorney to investigate
further." See Id. at 527.
"[A] defendant's right to representation does entitle him
-to have counsel conduct appropriate investigations, both
factual and legal, to determine if matters of defense can
be developed, and to allow hlmself time for reflection and

preparatlon for trlal"

See People V. Bennett 29 NYZd 462, 466 (1972)(internal quotation

marks omitted); see also People V. Droz; 39 NY24 457, 462 (1976).

The cellular telephone records are material to the
defendant's case because they are essential to the prosecutor's
rebuttal evidence, they appear to show that the prosecutor misled
the jury in believing that the defendant created a false alibi
defense, and they further appear to support defendant's alibi
defense upon furtner inspection and investigation. |

As to the defendant's whereabouts on tne evening of November
18; 2003, Perez.testified that she met the defendant at Third
Avenue and Atlantic Avenue at, approximately, 5:30 p.m., and
_thatﬁtheyideclded to go to a hotel. Perez and the defendant
arrived at the hotel at, approximately, 6 p.m., and that they
departed from the hotel at, approx1mately, 9-30 p.m. Perez
testified that she left the defendant at Third Avenue and Butler
Street at, approximately, 10 p.m. (see TT., pp. 304-307).

buring cross-examination of‘Perez,‘the prosecutor misled
the jury in believing that the cellular telephone records show
that Perez.called the defendant and that the call lasted 25

10 -



‘'minutes. The prosecutor impressed in the jury's mina that the
defendant and Perez could not had been together because there
is a question as to why would Perez call thé defendant if they‘
are terther‘(see TT., pp. 309-323). |

Had defendant's counsel investigated the defendant;s cellular
telephone records, he would had found that the defendanf diad
not actually possess the cellula£ telephone involved in the
23 minute call.‘Upon a closer inspection of the cellular
télephone records, it will be found that the cellular telephone:

was continuously in use by someone else while the defendant

was incarcerated (Compare Cellular Telephone Records with

Defendant's Personal Property Voucher). The cellular telephone

that was in defendant's possession at the time of his arrest
is not the one in which the prosecutor falsely accuses the
defendant of possessing on his person (see TT., p. 250).
Defendant's counsel féiled to pursue the minimal
investigation required under the circumstances. The People's
éase rested almost entirely on a 23 minute call in defendant's
cellular telephpne records as rebuttal to defendant alibi
defense. Defense counsel's ability to undermine that 23 minute
call was crucial. The strategy to present that defendant’ has
a strong alibi defense could only be fully developed after
counéel's investigation of the facts and law, which required
review of the ¢ellular telephone records that would reveal that
the defendant could not have made that 23 minute call because
the cellular teiephone was still in use while the defendant

11



was at'ail times being held in detention.'Further investigation
into the defendant's cellular telephone recofds was absolutely
vital. However, defense counsel's decision in not investigating
the.records is inconsistent withvhis constitutional "duty to

make reasonable investigations or to make a reasonable deciSion

. that makes particular investigations unnecessary.ﬁ See

Strickland, 466 US at 691. Considering all the circumstances,

no "fairminded jurist[]," see Harrington v.‘Richter, 562 US

86, 101 (2011), could agree that the quantum of evidence known

tQ Martin Goidberg, Esg. at the time justified his decision A

to forego further investigation and rely‘instead‘on a critically

flawed alibi defense. | | |
Having established deficient performance, the defendant

also shows "a reasonable probability that, but for counselfs

unprefessionai errors, the result of the proceeding wonld nave

been different." See Strickland, 466 US at 694. The failure

to secure and reyiew the cellnlar telephone\records, tnat would
have undeniably pfovided Valuabie-information to assist |
defendant's counseliin developing a strategy during his
investigation, does not constitute a tfial strategy resulting

in meaningful.representation (see People v. Benevento, 91 NY2d

v

at 708, 712 [1998]; People v: Caban, 5 Ny3d 143, 152 f2005]7

People v, Rivera, 71 NY2d 705, 709 [1988]1). Counsel should have
investigated why was the cellular telephene that made tne'23

minute call still in use while the defendant wasiin detention;
rebutting the prosecutor's evidence that the defendant was not

12



with Perez when the alleged crime occurred. This failure

seriously compromised defendant's right to a fair trial (see

People v. Hobot, 84 NY2d 1021, 1022 [19951). i
ARGUMENT iII
THE DEFENDANT'S RIGHT TO EFFECTIVE COUNSEL WAS VIOLATED
WHEN APPELLATE COUNSEL FAILED TO RAISE ON DIRECT APPEAL
THE ISSUE OF TRIAL COUNSEL'S PERFORMANCE WITH RESPECT TO
THE USE OF A FLAWED ALIBI DEFENSE.

Thé defendant's position at trial, as stated by his counsel
in his opening statement to‘the jury, was that_the identification
‘of the.aeféndant was mistaken. Defense counsel told the jury
that he would call'és a witness Magdeiena Perez; défendant's
girlfriend, who would give the aefendant an alibi for the time
of the burglary (TT.; pp. 27-28).

Perez testified to the defendant's whereabouts on the evening
of November 18, 2003. Perez testified that the defendant called
her via telephone and asked to "see (her) in person." At
approximately 5:30 p.m., Perez met the defendant at Third Avenue
and Atlantic Avenue. After they met, the defendant and Perez
had gone to a hotel, which they arrived at approximately 6 p.m.
At approximately 9:30 p.m., the defendant and Peréz left the
>hotel and Perez dropped the defendant off at Third Avenue and
Butler at approximately 10 p.m. (see TT., pp. 304-307).

ﬁuring‘cross—examination bf Perez, the prosecutor led the
jury to believe that the defendant's alibi was false by

introducing cellular telephone records of the defendant. The

13



"records reveal that fhe defendant received a call from Perez
that lasted 23 minutes. As a result, the prosecutor impressed
in the jury}s miﬁd thét the defendant and Perez cquld ﬁotvhad
been together‘because-of that 23 minute call_(see TT., bp. 309-
323). |

While the cellular telephone records led the jﬁry in
believiﬁg that Perez had'given a false alibi, that evidence
bwas reinforced by the prosecutor's capitalizing on tﬁbse records
in;summation (see TT., pp. 354-357).

.The prosecutor's direct-examination of the two priméry
victim/witness's.of the burglary, Angel Santiago-and Claudia
Santiago, reveal that the Santiagos' were unable to définitively
identify the defendant as the person'who committed the burglary.

The prosecutor asked Angel Saﬁtiago whether he "(c)ould
) identify_either'of;the men who came into your apartment that
night?" Mr. Santiago said, "No." (see TT., p. 156)

The prosecutor's direct—examinatidn of Claudia Santiago
is as foliow: |

Q. How many péople wefe on the other side of the door?

A. Two, a tall one and a short one. |

Q. When there were épeakihg.to you were they speaking in
English or Spanish? ' '

A. The tall one spoke to me in. Spanish.
Q. What happened?
A. When I opened the dqbr he took out a knife, the one you -

14



See

use to cut carpet and he pushed me. And he told me we
are from the Mafia. We have your son. If you don't give
me 29 thousand dollars we will kill him and we'll kill
you. .

Q. That was the tall one or the short one who was talking
to you at this point?

A. The tall one.

Q. I am going to ask you to look around the courtroom and
if you see that individual, tall one, if you can point
him out, please?

A. I don't see him, no.

Trial Tr., pp. 174-175 (emphasis added).

Upon hearing the defendant's counsel dufing sentencing,

counsel stéted the following:

"I realize that the jury has spoken. I'm not [] here to
re-litigate. In hindsight, I understand how the jury would
give a verdict. The alibi witness I put on did not make

- a very favorable impression at all and had I known she would

See

testify as she did, I would have kept her off, obviously."

Sentence Minutes, pp. 3-4.

‘The sentencing court went even further:

" "I have a lot of trouble believing anything that comes from

See

family, especially in light of the witness that was called

Sentence Minutes, p. 6.

"[I]t is generally acknowledged that an attempt to create

a false alibi'constitutes evidence of the defendant's

consciousness of guilt" (see People v. Jarvis, 113 aAD3d 1058,

1060 (4th Dept. 2014)(citing Henry v. Poole, 409 F3d 48, 65

[2d Cir. 2005][internal quotation marks omitted])). "'If the

prosecution can establish the falsity of an alibi

-

defendant's] case is as good as lost'" (see Henry, 409 F34 at

65).

15



Here, the defécf in defendant's trial counsel's
representation was his failure to in&esﬁigate the cellular
telephone reéérds'that‘show a 23 minute call ﬁhich undermined
defendant's alibi defense. By not investigating "the cellular
telephone récords, defendant's counsel alloWed thelprosecutor
to mislead the jury in believing that the purported alibi'witnessv
could not vouch fér defendant's whereabouts at the‘time of the

crime because Perez and the defendant could not had been tégether
because the 23 minute call. Had defense counsel investigéted

the cellular telephone_fecords, he would had found that the
defendant did not possess the cellular telephoﬁe that made the

23 minute call. A closer inspection of thé records réveal thét
the cellular telephone was continuously in use by an uhknown
third-party while defendant was being detained and during the
course of his prosecution. Furthermore, the property‘vouEherR
showsifhét the cellular telephone on the defendant's person

is not the cellular telephone involved in the 23 minute call.

By defense counsel's own admission, he admits that he was not-

thoroughly prepared.
| ARGUMENT IV
THE DEFENDANT'S RIGHT TO EFFECTIVE COUNSEL WAS VIOLATED A
WHEN APPELLATE COUNSEL FAILED TO RAISE ON APPEAL THE ISSUE
OF TWO COUNTS CHARGING DEFENDANT WITH BURGLARY IN THE FIRST
DEGREE ARE MULTIPLICIOUS. v
This Court will find that the defendant has merit in arguing

that two counts chargingkburglary in the firét degree.were

16



multiplicious. Although this issue was not pfoperlyvpreserved,
this Court can exercise its interest of justice jurisdiction
to take corrective action with respect thereto.

Under count one of Kings County Indictment Number 8275/2003,
the defendant was convicted of a violation of subdivision (2)
of Penal Law § 140.30 for having entered the dwelling with intent
to commit crimes thefein and having caused physical injury to
Angel Santiago. Tpe second count, of which defendant was also
convicted, was identical to the first count, except that it
charged defendant with having caused physiqal_injurf to Erick
Mariﬁ.

"Regardless of how many persons are injured by the defendant

inside the dwelling, the defendant can only be convicted

of one count of burglary since there has been only one
entry." '

See People v. Perrin, 56 AD2d 957, 958 (34 Dept. 1977); People
v. Aaron, 296 AD24 508 (2d Dept. 2002).
Under these circumstances appellate counsel failed to raise
an issue on direct appeal that would have resulted in reversal.
ARGUMENT V
THE DEFENDANT'S RIGHT TO EFFECTIVE COUNSEL WAS VIOLATED
WHEN APPELLATE COUNSEL FAILED TO RAISE ON APPEAL' THE ISSUE
OF DEFENDANT'S SENTENCE IS INVALID AS A MATTER OF LAW DUE
TO THE PEOPLE'S FAILURE TO FILE A PREDICATE FELONY STATEMENT.
The sentence to three consecutive prison terms of twelve
years, and five-year period of post-release supervision that
was imposed for each conviction is "invalid as a matter of law"

(see CPL § 470.15[4][c]) because no predicate felony statement

17



was filed as mandated by CPL § 400.21(2), even though
"jnformation available to the court [and] to the peoplé prior
to sentencing for a‘felony indicatetd] that the deféndant may
have previously been subjécted to a predicate félony conviction."
At-the-time of sentencing tﬁe court was aware that the
defendant had ﬁive prior felony convictions:
WFirst. This isn't the first time that you been involved
in criminal activity. Not the second time. It's not your

third felony. It's not your fourth felony. But you have
five prior felony convictions. Five prior felony convictions
" . -

See Sentence Minutes, p. 5.

The Peqple took no position as to whether they would file
a predicate felony statement. In spite of this, the sentencing
court sentenced the defendant as a second felony offendef to
a determinate term of imprisonment in the New York State
Department of Correctioﬁs and Community Supervisioﬁ;.

’The mandatory nature of the second felony offender sentencing
statute is apparent. The procedures set forth in CPL § 400.21(1)
stafes-that "[t]hé provisioné of this section govern the’
procedure that must be folloﬁed in any case where it appeérs
that a defendant who stands convicfed of a felony has previously

been convictéd of a predicate felony and may be a second felony

- offender" (see People v. Scarbrough, 66 NY2d 673, 674 [1985],

revg. on dissenting mem. of Boomer, J., 105 AD2d4 1107, 1107-

1109 [4th Dept. 1984]) (emphasis in the original).
CPL § 400.21(2) provides:

18



"When information available to the court or the people

prior to sentencing for a felony indicates that the defendant
may have previously been subjected to a predicate felony
conviction, a statement must be filed by the prosecutor
before sentence is imposed setting forth the date and place
of each alleged predicate felony conviction" (id; emphasis

in the original).

"The statutory requirement that a defendant with a predicate
felony conviction be sentenced as a second felony offender was
not intended 'to be circumvented.by ... the acquiescence of
a sentencing judge whenever he is inclined to extend leniency

in violation of the legislative mandate.'" See People v. Motley,

56 AD3d 1158, 1159 (4th Dept. 2008) (quoting Scarbrough, 105

ADp2d at 1109).

Here, from the information available to the sentencing court
prior to sentencing, there is an indication that the defendant
may have previously been subjected to a predicate felony
conviction. Thus, it is mandatory that the second felony offender
statement be filed prior to sentencing. The failure to comply
with this mandatory requirement rendered the sentence "invalid
as a matter of law" (see CPL § 470.15[4][c]).

For all the fqregoing reasoné, appellate counsel's conduct
was contrary to prevailing pfofeséional norms and betrayed a
startling ignorance of the law. Defendant was prejudiced by
appellate counsel's ineffectiveness and there exists more than
a reasonable probability that but for appellate counselfs
unprofessional errors and omissions the results of the prior
proceedings would have been vastly different. The foregoing
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instance of incompetence of appellate counsel (which are by

no means exclusi?e), and the vast prejudice that has been caused
to the defendant as a resulé, have denied the defendant the
right to effeétive assistanéé of appellate counsel under the
constitutions of this State and the United States. For the.

foregoing reasons, this Writ of Error Coram Nobis should be

granted.

Green Haven Corr. Fac.
P.O. Box 4000
Stormville, NYY12582

Sworn to before me

This ZZ day of it/ , 2017.

2 gy Y

NOTARY PUBLIC
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Distri_ct Attorney TMobil
' Subpoena




URDDINGL LU . . . . ooz

~ SUPREME COURT
County of Kings, State of New York

THE PEOPLE OF THE STATE OF NEW YORK
To: T-Mobil - Greetings:

YOU ARE CONMANDED to appear before the Supreme Courl, Part
30, at a term thereof to be held in and for the County of Kings, at the
Courthouse at 120 Schermerhorn Street, jn the Borough of Brooklyn, of the
City of New York, on December 8, 2004 at 10 o’c

| lock In the forenocon, as g
“witness. in a criminal action prosecuted by - ' | '

e

The People of the State of New York
Vs.
Benjamin Ayala Ind. # 8275/03
~ Andio brihg with you and produce at thé fime and place aforesaid, the

following: ALL PHONE REGORDS FOR THE BELOW PHONE NO. -
FROM NOVEMBER 17, 2003 TO NOVEMBER 18, 2003; .

Cell phone ik B - Account # 251543803

And concerning the above case. It is not necessary for anyone from your

office all other evidences and writings which you have in your custody or
power o appear in court at this time. |

Please fax to me at#$ & OR mail to me care of the Kings.

Co. Supreme Court - Crirriir;él Term, 360 Adams St., Brooklyn, NY
11201 |

DO NOT INFORM SUBSGRIBER OF THIS REQUEST FOR 90 DAYS

% Samantha Magnani

Assistant District Attorfiey
Orange Zone - “. -

12/06/2004 MON 11:54 [TX/RX N0 6418] [gooz



‘Defendant’s Personal
Property Vouchers




. -- . |Address (Include City, State, Zip Code, Apt.)

Telephone No.

e ‘e

" AR ST A oy

Telephone No.

§2205

Add,

S Coion . : y (For Property:Clerk's U;e Only,
" ITEM NOY ARTIGLE . U.S. Currency Only!  DISPOSITION AND DATE

: Poene L

Nos.Re

-

lat

ed to This Case fncluding Motor Vehicles,

1

i‘l H

Pink _Receipt Copy ‘of Voucher lIssued _'D Yes -
I Property Clerk Storage.a.Lt')'c'a'ligx

e,
Ly

QIS



| Defendant’s Cellular

- Telephone Recods
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T

0215240546

Important Information

New FREE service:

Dial #646# and press "send" from
your mobile phone to view Whenever
minutes used. For details visit:
www.t-mobile.com/minutemessenger

| summary of Charges
Previous Balance $ 210.11
Pmt Rec’d -Thank You $ (210.11)
Monthly Service Charges $ 86.39
- Total Amount Due  $ 86.39

Total Amount Due by 1/02/04

Your Statement

Statement For: BENJAMIN AYALA
Account Number: 251543803

Page 1 of 28

~--Manifest Linge------s---r--

BENJAMIN AYALA
36 SAINT EDWARDS ST APT 9F
BROOKLYN, NY 11205-1967

Monthly Service Summary
Monthly service charges from  11/08/03 . 12/07/03

Mobile Number Service Plan Service Adjustments Usage One Time Tax Total

Charges Charges Charges Summary Charges

Account Charges $ 6999 § - $ - $ ‘- $ 13.40 §$ 83.39

347-866-6870 NW Family Time $ - $ - $ - $ - $ 150 $ 1.50

347-866-6876 NW Family Time $ - $ - $ - $ - $ 150 $ 1.50

Total $ 69.99 $ - $ - $ - $ 16.40 $ 86.39

Available Service Type WHENEVER WEEKEND

Minutes 800 .-

NW Family Time _ Free Minutes

PLEASE DETACH THIS PORTION AND RETURN WITH YOUR PAYMENT PLEASE MAKE SURE ADDRESS SHOWS THROUGH WINDOW.

T-MOBILE
PO BOX 742596
CINCINNAT!,OH 45274-2596

0402515438030102040000086390112051967

Statement For: BENJAMIN AYALA
Account Number: 251543803

Amount Due Amount

By 1/02/04 Enclosed
$86.39

D To pay this invoice using your credit card - check box
and complete the reverse side

D For EasyPay Option - check box and complete the
reverse side

D If you have changed your address - check box and
record new address on the reverse side.


http://www.t-mobile.com/minutemessenger

+ L

0315240546 :

Customer Service Number

Statement For: BENJAMIN AYALA
Account Number: 251543803

-1-800-937-8997

Dec 10, 2003 Page 3of 28
l,AvaiIabIe Service - (Continued) Type WHENEVER . WEEKEND I
NW Family Time Free TxtMsg - Messages 50 -

" T-Mobile to T-Mobile Minutes Unlimited -
Use Them Or Lose Them Minutes - Unlimited
Account Service Detail
. Amount Totals
Previous Balance : $ 210.11
Payment Received On 12/02/03 ) ‘ $__(210.11) -
|Month|¥ Service Charges $ 69.99 I
NW Family Time $ 69.99
lTax Summary $ 13.40 |
County Surcharge $ 0.09 :
County Telecom Excise (RC) $ 1.38
. Federal Excise Tax $ 2.13
Federal Universal Service Fund $ 1.12
Local Sales Tax $ 3.17
Special Tax $ 0.42
- T 7777 State Gross Receipts Tax $ 0.26
State Sales Tax $ 3.08
: State Telecom Excise $ 1.75
ITotaI Charges ' $ 83.39 I
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0415240546

JIRAITH A

ltemized Details For:

(347) 866-6870

333

Account Number: 251543803
Customer Service Number 1-800-937-8997
Dec 10, 2003 Page 5 of 28
LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)
Date Call Time Number Call Minutes Airtime Toll Additional Total
Destination Called Type Charges Charges Charges
11/19/03 Bkiyn Nyc, NY 6:50 AM  718-415-7881 (F) 15 $ - $ - $ - $ -
11/20/03 New York, NY 2:41 PM 917-407-7544 1 $ - $ - $ - $ -
11/20/03 Bklyn Nyc, NY 2:41 PM  718-522-4456 3 $ - $ - $ - $ -
. 11/20/03 New York, NY 3:112PM  917-407-7544 1 $ - $ - $ - $ -
11/20/03 New York, NY 7:25 PM  917-407-7544 1 $ - $ - $ - $ -
11/20/03 New York, NY 9:26 PM  917-407-7544 1 $ - $ - $ - $ -
11/20/03 New York, NY 9:26 PM  917-407-7544 1 $ - $ - $ - $ -
11/20/03 New York, NY  10:22 PM  917-407-7544 1 $ - $ - $ - $ -
11/21/03 Bklyn Nyc, NY  3:54 PM  718-522-4456 1 $ - % - 8 - $ -
11/21/03 Bklyn Nyc, NY 7:42 PM  718-452-7942 3 $ - $ - $ - $ -
11/22/03 New York, NY  11:48 AM  917-743-4414 1 $ - $ - $ - $ -
11/22/03 Bkiyn Nyc, NY  5:58 PM  718-415-7881 ) 1 $ - % - $ - $ =
11/22/03 Incoming 9:36 PM  718-415-7881 (F) 1 $ - % -8 . $ -
‘23/03 Sabanagrnd, PR 6:47PM 787-873-7401 15 $ - $ - $ - $ -
.23/03 Sabanagrnd, PR 7:13 PM  787-873-7401 10 $ - $ - $ - $ -
11/24/03 Bklyn Nyc, NY 5:36 PM  347-866-6876 (F) 1 $ - $ - $ - $ -
11/24/03 Bklyn Nyc, NY 5:39 PM  347-866-6876 (F) 1 $ - $ - $ - $_ -
11/24/03 Bklyn Nyc, NY  5:47 PM  347-866-6876 (F) 1 $ - % - % - $ -
11/24/03 Bkiyn Nyc, NY 11:01 PM  718-415-7881 ()] 1 $ - $ - $ - $ -
11/27/03 Bkiyn Nyc, NY 2:03 PM  718-492-6063 3 $ - $ - $ - $ -
11/27/03 Bkiyn Nyc, NY  7:00 PM  646-334-0738 1 $ - 8 - 8 - $ -
11/27/03 Bklyn Nyc, NY  7:13 PM ~ 646-327-1646 (F) 1 $ - 8 - % - $ -
11/27/03 Incoming 7:32 PM  646-327-1917 () 1 $ - $ - % - $ -
11/28/03 Incoming 3:50 PM  646-334-0738 1 $ - $ - $ - .8 -
12/01/03 Incoming 11:20 AM  Blocked NBR (F) 7 $ - $ - $ - $ -
12/01/03 Incoming 12:07 PM  Blocked NBR (F) 11 $ - 8 - $ - - $ -
12/05/03 Bkiyn Nyc, NY  2:50 PM  718-497-8670 1 $ - 8 - $ - $ -
12/05/03 Bklyn Nyc, NY  3:41PM  718-415-7881 (F) 6 $ - 8 - % - $ -
12/06/03 Sansebstan, PR 8:32 PM  787-280-5212 15 $ - $ - $ - $ -
12/06/03 Bkiyn Nyc, NY  10:15 PM  718-452-7942 1 $ - $ - $ - $ -
12/06/03 Bklyn Nyc, NY  11:25 PM  718-452-7942 1 $ -8 - 8 - $ -
12/07/03 Sabanagrnd, PR 2:39 PM  787-873-7401 12 $ - $ - 8 - $ -
Total Zero VM calis 13 $ - 3 - $ - $ -
I LOCAL AIR, LONG DISTANCE and INTERNAT'L. SUBTOTAL $ - $ - $ - $ - J

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E) Data/Fax (F)' Mobile2Mobile (G) Voicemail (H) Free Calls

() Intemat'l Call (K). WPS Call

Y
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0515240546

temized Detalils For:
~ Account Number:
Customer Service Number 1-800-937-8997

(347) 866-6876

251543803

Dec 10, 2003 Page 7 of 28
Account Service Detail for Subscriber  (347) 866-6876
Available Service ‘ Type WHENEVER WEEKEND
NW Family Time Free Minutes Minutes 800 -
Free Txt Msg : Messages 50 _ -
T-Mobile to T-Mobile Minutes Unlimited - '
Use Them Or Lose Them, Minutes - . Unlimited
| used service _ Type .  WHENEVER PEAK OFF PEAK WEEKEND
Enhanced VoiceMail ‘Minutes - 27 31
Inciuded Plan Minutes Minutes - 77 271
T-Mobile to T-Mobile Minutes - 373 436
Amount Totals
Monthly Service Charges $ .
VM & Fax 3
I Tax Summary $ 1.50 I
County 911 $ 0.30
State 911 $. 120
Total Charges $ 1.50
LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES
te Call ' Time Number Call Minutes Airtime Toll Additional Total
. Destination . Called Type Charges Charges Charges
11/08/03 Incoming 12:40 AM  718-415-7881 (F) 1 $ - $ - $ - $ -
11/08/03 New York, NY  2:24 AM  917-403-3605 (F) 2 $ - $ - 8 - $ -
11/08/03 Incoming 10:09 AM  917-403-3605 (F) - 2 $ - % - $ - $ -
11/08/03 Incoming 12:10 PM  718-455-8797 1 $ - $ - $ - $ -
11/08/03 Incoming 12:24 PM  917-403-3605 (F) 4 $ - 8 - $ - $ -
11/08/03 incoming 1:09 PM 718-415-7881 (F) 5 $ - $ - $ - $ -
11/08/03 Incoming 1:51 PM  718-455-8797 2 $ - 8 - $ - $ -
11/08/03 Incoming 2:27 PM  917-403-3605 (F) 1 $ - $ - $ - $ -
11/08/03 Incoming 3:47 PM  718-415-7881 (A 5 $ - 8 - % - $ -
11/08/03 Incoming 3:53PM  Blocked NBR 14 $ - $ - $ - $ -
11/08/03 Incoming 4,08 PM  917-865-9221 2 $ - -8 - $ - $ -
11/08/03 Incoming 4:25 PM  Blocked NBR 2 $ - 8 - $ - $ -
11/08/03 Bklyn Nyc, NY 4:36 PM  718-415-7881 (F) 1 $ - $ - $ - $ -
11/08/03 Incoming ' 4:43 PM  Blocked NBR 5 $ - % - $ - $ -
11/08/03 Bklyn Nyc, NY 5:02PM 718-415-7881 (F) 2 $ - 8 - $ - $ -
11/08/03 Incoming 5:08 PM 917-403-3605 (F) 1 $ - $ - $ - $ -
11/08/03 Incoming 5:18 PM  917-403-3605 (F) 2 $ - § - 3 - $ -
11/08/03 Incoming 523 PM  Blocked NBR 1 $ - % - $ - $ -
11/08/03 Incoming 5:26 PM  347-645-1373 1 $ - 8 - $ - $ -
‘08/03 Incoming 5:50 PM  718-455-8797 2 $ = $ - $ - $ -

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E) Data/Fax (F) Mobile2Mobile (G) Voicemail (H) Free Calls

(1) Intemat'l Call (K) WPS Call
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0615240546

ltemized Detalls For:

(347) 866-6876

Account Number: 251543803
Customer Service Number 1-800-937-8997
Dec 10, 2003 9 of
LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)
Date Call Time Number Call Minutes Airtime Toli Additional Total
Destination Called Type Charges Charges Charges
11/09/03 Incoming 5:17 PM  646-773-9900 1 $ -8 - 3 - $
11/09/03 Incoming 5:20 PM  646-773-9900 2 $- - 8 - 8 -8
11/09/03 Incoming 523 PM  646-773-9900 1 $ - % - 3 - $
11/09/03 Incoming 5:25 PM  646-773-9900 1 $ -8 - % . - $
~11/09/03 Incoming - 5:50 PM  718-443-1386 2. $ - 8 - 8 - $
11/09/03 Incoming 6:14 PM  917-403-3605 (F) 1 $ - 8 - % - $
11/09/03 Incoming 6:37PM  917-442-9262 (F) 1 $ - $ - $. - $
11/09/03 Incoming 7:.08 PM  718-496-1663 (F) 2 $ - % - 8 - $
11/09/03 Incoming 7:36 PM  718-415-7881 (A) 9 $ -8 - 3 - $
11/09/03 Bklyn Nyc, NY 8:08 PM 718-452-5818 1 $ - $ - $ - $
11/10/03 Incoming 858 AM " 516-578-0851 11 % -8 - % - $
11/10/03 Incoming 10:40 AM  516-578-0851 3 $ - $ - $ - $
11/10/03 Incoming 11:08 AM  347-645-1373 2 $ - % - $ - $
“0/03 Incoming 11:19 AM  917-403-3605 (F) 3 8 -3 -8 - $
./10/03 Incoming 11:29 AM  718-415-7881 (F) 9 $ -3 - 8 - $
11/10/03 Incoming 12:27 PM  Blocked NBR 3 $ - $ - $ - $
11/10/03 Incoming 110 PM  917-328-4040 4 $ - $ - $ - $
11/10/03 Bkiyn Nyc, NY  3:17PM  718-415-7881 (F) 1 $ - % - 3 - $
11/10/03 Incoming . 3:23PM  516-369-1979 -2 $ - % - $ - $
11/10/03 Incoming 3:40 PM  917-403-3605 (F) - 1 $ - $ - % - $
11/10/03 Gardencity, NY  3:45PM  516-369-1979 1 $ -8 - % -8
11/10/03 Incoming 4:11 PM  Blocked NBR 1 $ - $ - 8 - $
11/10/03 Incoming 4:13PM  Blocked NBR 1 - $ -8 -8
11/10/03 Bklyn Nyc, NY  4:23PM  917-487-7544 1 $ -3 -8 - $
11/10/03 New York, NY ~ 4:31 PM  917-403-3605 (F) 2 $ - $ -8 - $
11/10/03 Bklyn Nyc, NY  4:53 PM  718-415-7881 (F) 2 8 - 8 - % - $
11/10/03 Incoming 5:06 PM  Blocked NBR 1 $ - 8 - $ - $
11/10/03 incoming 5:25 PM  718-452-8977 1 $ - $ - $ - $
11/10/03 New York, NY 5:27 PM - 917-403-3605 (F) 1 $ - $ - $ - $
11/10/03 New York, NY 8:17 PM  917-743-4414 1 $ - $ - $ - $
11/10/03 Incoming 8:27 PM  917-865-9221 3 $ - $ = .8 - $
11/10/03 Incoming 9:12 PM  917-328-4040 2 $ - 8 - $ - $
11/10/03 Incoming 10:05 PM  Blocked NBR 4 $ - % - $ - ' $
11/11/03 incoming 11:11 AM  516-578-0851 4 $ - % - $ - $
"111/03 Incoming 11:18 AM  516-578-0851 2 $ - $ -8 - $
./11/03 Incoming 11:33 AM  718-382-5304 1 -$ - $ - $ - $

Call Type: (A) Call Waiting (B) Cali Forward (C) Conference Call (E) Data/Fax (F) Mobile2Mobile (G) Voicemail (H) Free Calls

(1) Internat'l Call (K) WPS Call
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Customer Service Number

L

0715240546

Dec 10, 2003

.

1-800-937-8997

ltemized Details For: .
Account Number:

(347) 866-6876
251543803

" Page 11 of 28
LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)
Date Call Time Number Call Minutes Airtime Toll . Additional  Total
Destination Called Type Charges Charges Charges
11/12/03 Incomihg 2:11 PM  646-372-0563 1 $ - $ - $ - $
11/12/03 Incoming 2:15PM_ 718-415-7881 (F) 4 $ - $ - $ - $
11/12/03 Incoming 2:37 PM  516-369-1979 2 $ - % - $ - $
11/12/03 incoming 3:.09PM 917-476-9680 (F) 1 $ -8 -8 - $
11/12/03 Incoming 3:22 PM  516-578-0851 1 $ - 3 -8 - $
11/12/03 Incoming 3:51 PM 718-415-7881 (F) 4 $ - $ - $ - $
11/12/03 Incoming 4:05 PM  Blocked NBR 1 $ - $ - $ - $
11/12/03 New York, NY  4:07PM  917-403-3605 (F) 2 $ -3 -3 - $
11/12/03 Incoming 517 PM  718-284-7533 1 $ - % - $ - $
11/12/03 Incoming 5:22 PM  718-624-9202 1 $ - $ - $ - $
11/12/03 Incoming 5:37 PM  917-403-3605 (F) 1 $ - % - $ - .3
11/12/03 Incoming 6:02 PM  Blocked NBR 2 $ - 8 - $ - $
11/12/03 New York, NY 6:12 PM  917-407-7544 1 $ - $ - $ - $
"1/12/03 Incoming 6:19 PM  718-602-3402 1 $ - $ - $ - $
'12/03 Incoming 8:21 PM  718-415-7881 (F) 25 $ - 8 - $ - $
11/12/03 Incoming 846 PM  718-497-2151 3 $ - 8 - 8 - $
11/12/03 Incoming 9:48 PM 718-415-7881 (F) . 1 $ - 8 - % - $
11/12/03 Incoming 9:57 PM  718-497-2151 2 $ - 8 - 8 - $
11/12/03 Bkiyn Nyc, NY 10:01 PM  718-415-7881 (F) 1 $ - $ - $ - $
11/13/03 Incoming 7:11 AM  718-415-7881 (F) 2 $ - 8 -8 - $
11/13/03 Incoming 9:06 AM  718-415-7881 (F) 1 $ - $ - $ - $
11/13/03 Incoming 9:14 AM  516:578-0851 1 $ - % - $ - $
11/13/03 Incoming 9:22 AM  718-415-7881 (F) i $ - % - $ - $
11/13/03 Mineola, NY ~ 9:25 AM  516-578-0851 1 $ - $ - $ - $
11/13/03 New York, NY = 11:42 AM  917-407-7544 1 $ . - $ - $ - $
11/13/03 Incoming 12:15PM  718-415-7881 (F) 9 $ -3 - 3 - $
11/13/03 Incoming 1:02PM  718-415-7881 (F) 1 $ - $ - 3 - $
11/13/03 Incoming 2:04 PM  917-403-3605 (F) 1 $ - % - $ - $
11/13/03 New York, NY 2:33 PM  917-407-7544 1 $ - $ - $ - $
11/13/03 Incoming 3:20 PM  917-403-3605 (F) 1 $ - $ - $ - $
- 11/13/03 New York, NY 3:30 PM  917-403-3605 (A) 1 $ - $ - $ - $
© 11/13/03 Incoming 3:31 PM  917-403-3605 (A) 1 $ -3 - $ - $
11/13/03 Incoming 347 PM  917-256-9139 (F) 1 3 - 8 - $ - - $
11/18/03 Incoming 3:52 PM  Blocked NBR 2 " $ - 8 - $ - $
11/13/03 Mineola, NY 410 PM  516-578-0851 2 $ - $ - $ - $
.13/03 Incoming 4:12PM  718-415-7881 (F) 1 $ - $ - 8 - $

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E) Data/Fax (F) Mobile2Moblle (G) Voicemail (H) Fres Calis

(1) Intemat’l Call (K) WPS Call
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08165240546

ltemized Details For:  (347) 866-6876
Accqu nt Number: 251543803
Customer Service Number 1-800-937-8997

Dec 10, 2003 . Page 13 of 28

LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)

Date Call Time Number Call Minutes Airtime Toll Additional Total
Destination Called Type Charges Charges Charges

11/14/03 Incoming 11:03PM 718-782-9199 1 $ - $ - $ - $ -
11/15/03 Incoming 12:42 AM  347-645-1373 1 $ - % - $ - $ -
11/15/03 Incoming 12:48 AM  718-415-7881 (F) 28 $ - 8 - $ - $ -
11/15/03 Incoming 7:07 AM  347-645-1373 1 $ - 3 - $ - $ -
11/15/03 Incoming 1:26 PM  718-813-6318 1 $ - 8 - $ - $ -
11/15/03 Incoming 2:52 PM . 718-415-7881 (F) 3 $ - $ - $ - $ -
11/15/03 Incoming - 2:57 PM  917-256-9139 (F) 1 $ - 8 - $ - $ -
11/16/03 New York, NY 3:30 PM  917-256-9139 (F) 1 $ - $ - $ - $ -
11/15/03 Incoming 4:01 PM  917-256-9139 (F) 1 $ - 8 - $ - $ -
11/15/03 Incoming 4:15PM  Biocked NBR 1 $ - 3 - $ - $ -
11/15/03 Incoming 4:23PM  Blocked NBR 1 $ - % - $ - $ -
11/15/03 Incoming 5:28 PM  718-525-3795 1 $ - % - $ - $ -
11/15/03 incoming 5:58 PM 917-689-9637 1 $ - $ - $ - $ -
11/15/03 Incoming 6:00 PM 917-689-9637 1 $ - 8 - $ - $ -
15/03 Incoming 7:04 PM  917-403-3605 (F) 1 $ -8 - $ - $ -
11/15/03 Incoming 9:41PM 7184157881 (F) 4 $ -8 -8 - $ -
11/15/03 New York,'NY 9:46 PM  917-256-9139 (F) 2 $ - $ - $ - $ -
11/16/03 Incoming 1:41 AM  917-865-9221 2 $ - 9% - $ - $ -
11/16/03 Incoming 1:52 PM  Blocked NBR 1 $ - % - $ - $ -
© 11/16/03 BkiynNyc, NY  2:12PM  718-415-7881 (F) 2 $ - 8 -8 - $ -
11/16/03 incoming 2:36 PM  Blocked NBR 2 $ - % - $ - $ -
11/16/03 Incoming 3:44 PM  917-326-1243 (F) 23 $ -8 - $ - $ -
11/16/03 Incoming 4:37 PM  718-602-5381 1 $ S - 3 - $ -
11/16/03 Incoming 6:32 PM  646-773-9900 1 $ - % -8 - $ -
11/16/03 Incoming 10:10 PM  718-415-7881 (F) 3 $ - % - $ - $ -
11/16/03 Incoming 10:19 PM  Blocked NBR 1 $ - 8 - $ - $ -
11/17/03 Incoming 10:57 AM  718-625-9563 1 $ - % -8 - $ -
11/17/03 Bklynf Nyc, NY  12:46 PM  718-415-7881 (F) 2 - $ - $ - $ - $ -
11/17/03 Incoming 1:15PM  718-415-7881 (F) 9 $ -3 -8 - $ -
11/17/03 New York, NY 1:39 PM 917-407-7544 1 $ - $' - $ - $ -
11/17/03 Incoming 2:47 PM  646-372-0563 2 $ - 8 - % - $ -
11/17/03 Incoming 4:33PM  917-402-3442 (F) 4 $ -8 -8 - $ -
11/17/03 Incoming 4:56 PM  917-403-3605 (F) 3 $ - $ - $ - $ -
11/17/03 BklynNyc, NY  5:34 PM  718-415-7881 (F) 1 $ -8 -8 - $ -
11/17/03 Incoming - 6:15 PM  718-415-7881 (A) 44 $ - 8 - 8 - $ -
17/03 Incoming 6:50 PM  917-402-3442 (F) 2 $ - $ - 3 - $ -

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E) Data/Fax (F) Mobile2Mobile (G) Voicemail (H) Free Calls

(1) Intematt Call (K) WPS Call
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0915240546

ltemized Details For: (347) 866-6876 '
Account Number: 251543803 .

Customer Servicé Number 1-800-937-8997

Dec 10, 2003 . ’ Page 15 of 28

LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)

Date Call X Time Number Call Minutes Airtime = Toll Additional Total
Destination ~ Called Type Charges Charges Charges

11/19/03 Incoming 1:26 PM  917-365-3605 (F) 2 $ -8 -8 - $ -
11/19/03 Bklyn Nyc, NY  1:28 PM  718-455-8797 1 $ - $ - 8 - $ -
11/19/03 New York, NY 1:36 PM  917-407-7544 1 $ - $ - $ - - $ -
11/19/03 Incoming 1:57 PM  347-234-1074 2 $ - 8 - 8 - $ -
11/19/03 New York, NY 1:.59 PM 917-407-7544 1 $ - $ - $ - $ -
11/19/03 New York, NY 2:17 PM 917-365-9605 F) 1 $ - $ - $ - $ -
11/19/03 Incoming 2:39 PM  917-865-9221 3 $ - 8 - 8 - $ -
11/19/03 Incoming 3:23PM  917-365-3605 (F) 3 $ - 8 - 8 - $ -
11/19/03 Incoming 3:29PM  917-365-3605 (F) 6 $ - 8 - $ - $ -
11/19/03 Incoming 4:01 PM  917-365-3605 (F) 8 $ - $ - $ - $ -
11/19/03 New York, NY ~ 4:21 PM  917-407-7544 2 $ - $ - 8 - $ -
* 11/19/03 New York, NY 5:01 PM 917-407-7544 2 $ - $ - $ - $ -
11/19/03 Incoming 5:18 PM  Blocked NBR 1 $ - 8 - $ - $ -
"1/19/03 Incoming 6:00PM  Blocked NBR 1 $ - 8 - 8 - $ -
/19/03 Incoming 7:00 PM  917-365-3605 (F) 1 $ - 8 - '8 - $ -
11/19/03 Incoming 7:06 PM  917-365-3605 (A) 8 $ - $ - $ - $ -
11/19/03 incoming 7:14 PM  626-240-3821 (A) 2 $ - 8 - $ - $ -
11/19/03 Incoming . 7:37PM  347-234-1074 1 $ - 3 -8 - $ -
' 11/19/03 New York, NY  7:46 PM  917-407-7544 1 $ - 8% -3 - $ -
11/19/03 Incoming '7:53PM  917-365-3605 (F) 1 $ -8 - % - $ -
11/19/03 Incoming 8:08 PM  347-234-1074 2 $ - % - 3 - $ -
11/19/03 New York, NY 8:27 PM  917-365-3605 (F) A $ - 8 - $ - $ -
11/19/03 Bkiyn Nyc, NY  8:35 PM  718-415-7881 (F) 1 $ - $ - $ - $ -
11/19/03 New York, NY  8:43PM 917-407-7544 1 $ - 8 - % - $ -
11/19/03 "New York, NY 9:22 PM  917-407-7544 1 $ - $ - $ - $ -
11/19/03 Incoming © 9:24PM  347-234-1074 1 $ - 8 - $ - ' $ -
11/19/03 " Incoming 10:33PM  718-415-7881 (F) 2 $ - 3 - $ - $ -
11/20/03 Incoming °~ 857 AM  516-578-0851 2 $ - 8 - 8 - $ -
11/20/03 - New York, NY  10:16 AM  917-365-3605 (F) 3 $ - 3 - $ - $ -
11/20/03 Bklyn Nyc, NY 10:22 AM  718-415-7881 (F) 2 $ -3 - 8 - $ -
11/20/03 Bkiyn Nyc, NY  10:31 AM  718-415-7881 (F) 1 $ - % - % - $ -
11/20/03 Mineola, NY 10:45 AM  516-578-8051 1 $ - $ - $ - $ -
: 11/20/03 Mineola, NY 10:46 AM  516-578-0851 1 $ - 8 - $ - $ -
11/20/03 Mineola, NY 10:48 AM  516-578-0851 1 $ - 8 - $ - $ -
11/20/03 New York, NY  11:00 AM  917-365-3605 (F) 2 $ - 8 - $ - . $ -
./20/03 Incoming 11:45 AM  516-578-0851 1 $ - % - $ - $ -

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E) Data/Fax (Fj Mobile2Mobile (G) Voicemail (H) Free Calls

(1) Internat'l Call (K) WPS Call
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ltemized Details For: (347) 866-6876
o Account Number: 251543803
Customer Service Number 1-800-937-8997

Dec 10, 2003 Page 17 of 28

LOCAL AIRTIME, LONG DISTANCE and INTERNATIONAL CHARGES - (Continued)

Date Call Time . Number Call Minutes Airtime Toll Additional Total
Destination Called Type Charges. Charges Charges

11/21/03 Incoming 12:10 PM  917-328-4040 1 $ - $ - $ - $ -
11/21/03 Incoming 12:19PM  347-234-1074 1 $ - 8 - % - $ -
11/21/03 New York, NY  12:47 PM  917-407-7544 1 $ - % - 8 - $ -
11/21/03 Incoming 1:18 PM  347-234-1074 1 $ - % - 8 - $ -
11/21/03 New York, NY  1:20 PM  917-407-7544 1 $ -8 - 8 - $ -
11/21/03 Incoming 1:26 PM  718-525-3795 1 $ - 3 -8 - $ -
11/21/03 Incoming 1:27 PM  917-865-9221 3 $ - 8 - 3 - $ -
11/21/03 Incoming 1:40 PM  Blocked NBR (A} 1 $ - 3 - $ - $ -
11/21/03 Incoming 1:41 PM  917-328-4040 (A) 1 $ - 8 - 8 - $ -
11/21/03 Incoming 2:01 PM  347-234-1074 2 $ - 8 - 8 - $ -
11/21/03 Incoming 2:45PM  718-415-7881 (F) 4 $ -8 - 3 . $ -
11/21/03 Incoming 2:56 PM  508-667-4338 3 $ - 3 -8 - $ -
11/21/03 Incoming 3:10 PM  508-667-4338 1 $ - 3 - 8 - $ -
</21/03 Incoming 3:25 PM  347-234-1074 2 $ - % -8 - $ -
~ /21/03 Incoming 4:33 PM  973-632-2639 2 $ - 8 - 3 - $ -
_11/21/03 Incoming 507 PM  508-667-4338 1 $ - $ - 8 - $ -
11/21/03 Incoming 5:34 PM  347-234-1074 1 $ - $ - 3 - $ -

11/21/03 Incoming 5:37 PM  917-348-7551 (F) 1 $ - % -8 - $ -

11/21/03 Incoming 5:52 PM  508-667-4338 1 $ - 8 - 3 - $ -

11/21/03 Incoming 6:01 PM  508-667-4338 1 $ - 8 - $ - $ -

11/21/03 Incoming 6:14 PM  347-234-1074 1 $ - 3 - 8 - $ -

11/21/03 Incoming 624 PM  973-632-2639 1 $ -8 - 8 - $ -

11/21/03 Incoming 6:30 PM  347-234-1074 1 $ - % - 8 - $ -

11/21/03 Incoming 6:31 PM  508-667-4338 1 $ - 3 - 8 - $ -

11/21/03 Incoming 6:32 PM  973-632-2639 1 $ -8 -8 - $ -

11/21/03 Incoming 6:56 PM  508-667-4338 1 $ - $ -8 - $ -

11/21/03 New York, NY  7:25 PM 917-365-3605 (F) 2 $ - 3 -8 - $ -

11/21/03 Incoming 7:28 PM  718-624-8470 1 $ - 3 -8 - $ -

11/21/03 incoming 8:12PM  Blocked NBR (F) 2 $ - $ - $ - $ -

11/22/03 Incoming 12:06 AM  718-415-7881 (F) 18 $ - § - $ - $ -

11/22/03 Incoming 1:00 AM  718-415-7881 (F) 7 $ - 8 - 3 - $ -

11/22/03 Incoming 1:13 AM  917-535-9095 (F) 1 $ - % - 8 - $ -

11/22/03 Incoming 1:14 AM  917-535-9085 (A) 2 $ - 3 -8 - $ -

11/22/03 Bklyn Nyc, NY  1:19AM  718-415-7881 (F) 1 $ - 3 - 8 - $ -

11/22/03 New York, NY  1:20 AM  917-365-3605 (F) 1 $ - 8 - 8 - $ -

1/22/03 Incoming 1:26' AM  917-535-9095 (F) 1 $ - 8 - $ - $ -

Call Type: (A) Call Waiting (B) Call Forward (C) Conference Call (E} Data/Fax (F) Mobile2Mobile (G) Volcemail (H) Free Calls

(1) Internatl Call (K) WPS Call
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' APPENDIX B

| AFFIRMATION IN RESPONSE
OF WRIT OF ERROR CORAM NOBIS



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK, AFFIRMATION IN
. RESPONSE TO
Respondent, MOTION FOR A WRIT OF

ERROR CORAM NOBIS

-against-

Kings County

Indictment Number
_ . 8275/2003

BENJAMIN AYALA,

Appellate Division

Defendant-Petitioner. Case Number .2005-00576

JILL OZIEMBLEWSKI, an attorney admitted t04practiee in the
State of New _York- and an Assistant District Attorney in the
County of Kings, affirms the foilowing te be true under the
‘ penalfies of perjury:

1. This affirmation is submitted in response to defendanf

Benjamin Ayala’s pro se motion, dated May 22, 2017, for a writ

of error coram nobis on the ground of ineffective assistance ef
appellate counsel;- | o

2. The statements in this affirﬁation are made on
inforﬁation and belief‘based upon thelrecofds end files of fhe
Kings County District Attorney’s Office and of the Supreme Court
of the State of New York, Kings County,'and upon the written
submission of Paul Skip Laisure, 'Esq., of the foice of fLynn'

W. L. Fahey, dated September 1, 2017,,which has been filed in

this Court.



The Facts and the Indictment

3. On November: 18, 2003, at epproximately .9:40 p.ﬁ.,
defendant, armed with a box cutter, and an unapprehended
accomplice pushed theif way into the apartment of Claudia
Santiago, who was sixty~five years old, and her,husbénd:Angel
Luis Saﬁtiago, who was seventy_years'old. The couple.liVed at
596 Baltic Street in Broolen. Defendant and his accomplice
grabbed Mrs. Santiago by the neck, demanded money, and
threatened . to kill her. Defendant then shoved her into the -
-bedromn and pushed her face against the mattress. Meanwhile,
the accomplicevstruck‘the sleeping Mr. Santiago in the face and
- threw .him to the floor. Defendant and his accomplice then
handcuffed Mr. and‘Mrs. Santiago together, demanded money, and
threatened to kill them and tﬁeir son. Mr. and. Mrs. Santiago’s
gfandsone Erik Marin and Edwin Sandino, ‘who alse lived in the
building, interrupted the burglary by pounding on the door and
shouting that the police were on their way.

4. Defendant and hie accomplice fled from the building on
foot. Marin grabbed a broomstick_ane, with Sandino, ran oﬁtside
to chase the assaiiants. The accomplice got away, but
defendant, appearing to tire, slowed down and stopped. Marin
and Sandino caught up to defendant oe Doeglass_Street between

Fourth and Fifth Avenues. Defendant warned Sandino not to get



close or he would shoot him. A scuffle ensued, during which

defendant pulled out his box cutter and Sandino kicked defendant
in the chest. Marin then struck defendant with the broomstick,

and defendant stabbed Marin in the neck and arm with the box

cutter. Defendant continued his flight by running away and,
ultimately, Jjumping into a livery cab. A police car then
arrived with Marin’s brother, Norvin Moreno, inside. Marin and

Sandino ‘entered the police car, and, less than a minute later-
and two blocks away, the police stopped the livery cab in which
defendant was riding. Marin and Sandino pointed defendant out
to the police. The police arrested defendant and recovered the
box cutter from his.pants pocket. Marin was taken to Methodist
Hospital, where he received 14 stitches to the stab wound on hié
neck and 12 stitches to the stab wound én his arm. - The next

day, Mrs. Santiago identified defendant in a lineup as one of

.the men whd had attacked her.

5. For these acts, defendant was charged} under Kings
County Indictment Number 8275/2003, with two counts of Burglary
in the First Degree under P.L. § 140.30(2), one count of
Bufglary in the First‘Degree under P.L. § 140.30(3), one count
of Burglary in the Second Degree (P.L. § 140.25[2]), bne count
of Attempted Robbéry in the. First Degree (P.L.

§§ '110.00/160.15[3]), one count of Attempted Robbery in the



Second Degree (P.L. §§ 110.00/160.10[1}), one count of Assault
in the_Second Degree (P.L. § 120.05[2]), one count of Assault in -
the Third Degree (P.L. § 120.00(1]1), and two counts of Criminal

PosseSsibn of a Weapon in the Fourth Degree.(P.L. § 265.01[2]).

Defendant’s Trial and Sentence

6.. In December 2004, defendant, represented by - Martin

Goldberg, Esq., was tried before a jury'in the Supreme Court,

Kings CounFY, (hereinafter, the “Supremé Court”). A -fuli
stafemént of facts adduced at defendant’é ﬁrial, as testified to
by the People’s witnesses, appeafs at paées 3 to 13 of
Respondent’ s Brief to this Court. A summary-of deféndant’s case
appears ‘at pagesr'14 to’ 15' éf Respondent’s Brief. Deféndant
presented ah'alibi witness; Magdelena Perez, who testified that,
on November 18, 2003, between 5:15 p.m. énd 9:30 p.m., she was
with defendént at .a hotel on Emmons -Avenue in beoklyh, and
that, between 9:30 p.m. and 10:00 p.ﬁ.v (when "the burglary
occurred), she was in a car with defenaant before dropping him
off at Third Avenué_and Butler Street (Perez: 305-07, 315-20,

323) .1 On cross-examination, the prosecutor confronted Perez

!  Unless otherwise indicated, unprefixed numbers in

parentheses refer to pages of the ‘trial trahscript, dated
December 10, 2004 et seq. Numbers in parentheses preceded by
“S” refer to pages of the sentencing transcript, dated
January 11, 2005. Names preceding the page numbers identify the
witnesses whose testimony is being cited. :

4



with her cellular telephone bill, which showed a twenty-three

. minute telephone call to defendant’s cellular telephone that

begaﬁ at 5:24 p.m., a time Peréz'said she was with defendant
(Perez: 310, 320-23). In a rebuttal casé, a stipulation was
read into evidence that stated that hotel managers for the only
two hotels in the area would testify that no one named Benjamin
Ayala signed in under that name on November 18, 2003 (328-29).

7. On December‘16, 2004, the jury convicted defendant of
two counts of Burglary ‘in  the First ‘Degree' under P.L.
§ 140.30(2), which pertained tQ Angel Santiago and Erik Marin,
and oné count of Burglary in the First Degree uﬂder P.L.
§ 140.30(3), which pertéiﬁed'to Claudia Santiago (414-16).

8. On'January 11, 2005, the court sentenced defendant to>
three consecﬁtive prison terms of twelve years, and imposed five
years -of post-release supervision for each count (S. 7-8)
(Collini,'J.,.at trial and sentence). By operétion of law, the
aggregate sentence reduced from thirty-six .years to thirty
years. §g§ P.L. § 70.30(1) (e) (1) .

S. Defendant is inbaréerated pursuant  to the judgment of

conviction.

The Direct Appeal

10. Defendant, represented by appellate counsel Tonya

Plank, Esq., who was then employed by the office of Lynn W. L.



A Fahey, perfected:his appeal from the judgment of conviction. In

a 26-page brief dated March 2006, appellate counsel raised the

following claims:

(a) in light of the inability of two of the

three eyewitnesses to make in-court
identifications, the unreliability of the
two out-of-court identifications, and

evidence strongly indicating that the .
burglary was committed by someone close to
the wvictimized family, to which defendant
had mno connection, the People failed to
prove defendant’s guilt of the charges
beyond a Treasonable doubt and the verdict
was against the weight of the evidence; and
(b) an aggregate sentence of 30 years 1in
prison was excessive given that defendant
was 36 years old and had no violent criminal
history.
~11. On May 31, 2006, the People served and filed a

responding brief.

12. By pro se motion dated March 20, 2006; defendant -
requested this Court’s permission to file a supplemental brief.
Defendant 'sought to raise .a claim challenging his three
consecutive twelve-year sentences as illegal pﬁrsuant to P.L.
§ 70.25(2) (Defendant’s Affidavit in Support of Motion to File a
Pro Se Supplemental Brief at { 3).

13. In a letter to this Court dated April 5, 2006,
Ms. Plank conveyed her support of defendant’s motion to file a

supplemental brief, stating that defendant had “shown a great

interest in his appeal and he should be given permission to file

6



a brief 6f his own asv'he sees fit” (4/05/06 VLetter of Tonya
Plank, Esqg.). |

14. In papers dated April 10, 12006, the- People opposed
defendantfs motién, arguing that defendant appeared to have
‘raised the rclainl that his sentence was. illegal in his main
brief.

15; By‘decision and orde; dated‘May 8,.2006; fhis Court.

granted defendant’s motion to file'a supplemental brief. See

» People v. Ayala, No. 2005-00576 (2d Dep’t May 8;'2006).
16. 1In a 10-page pro se supplemental grief dated May 23,
2006; defendant claimed that his thrée.consecutive'twelve—year
senténces wefe illegal ahd that, pursuaﬁt to P.L. § 70.25(2),
concurrent sentendes should have been imposed. Specifically,

idefendant argued:

The crimes for which [defendant] was charged
with and convicted of are all part of a.
single act, which constitute[s] all three
offenses. They are all interrelated element
‘crimes of one another. One (1), burglary
occurred at (1) one residence and one (1)
~address in Kings County at one (1) specific
time. '

~ (Defendant’s Pro Se Supplemental Brief at 1).
17. On July 31, 2006, the Peoble -served and filed a
responding - supplemental brief, arguing that cqnéecutive
Lsentences_ were appropriate because each count of first—degree.

burglary for which defendant was convicted was based on a

7



-Separate act against a separate victim: the beating of Angel

Santiago, the slashing of Erik Marin, and the threatening of
Claudia Santiago with the box cutter.
18. By decision and order dated January 23, 2007, this

Court unanimously affirmed defendant’s_judgment'Of conviction.

People v. Ayala, 36 A.D.3d 827 (2d Dep’t 2007). This Court held
that defendant’s legal sufficiency claim was ﬁnpreservedl for.
appellate feview because, at trial, defendant had madevonly a
general motion fer a trial order of dismissal. ‘ lg._ In any
event, this Court held that the evidehce was legally.sufficieﬁt

to establish defendant’s'identity as. one of the burglars, and

_ that the verdict of guilt was not against the weight of the

evidepee. - Id. This Court also held that the consecutive
sentences imposed upon defeedant were not illegal, because the
evidenee “established that the crimes involved separate and
distinct acts. committed‘ againet separate victims.” Id.

Finally, this Court found that the sentence imposed was not

excessive. Id.

19. In a letter dated February 20, 2007, defendant, by
Ms. Plank, applied for leave to appeal to the Court of Appeals,
seekihg review of all claims that had been raised'in defehdant’s

two briefs. In a pro se letter dated Aprll 4, 2007, defendant

supplemented the- leave appllcatlon



20. In a letter dated April 6, 2007, the People opposed
deféndant’s leave application. |

o1 By certificate dated April 20, 2007, defendant’s

application for leave to appeal to the Court of Appeals was

denied. People v. Ayala, 8 N.Y.3d 943 (2007) (Graffeo, J.).

The First Motion to Vacate Judgment

22. By pro se motion dated August 3, 2007, defendant
sought in the Supreme Court an order vacating the judgment of
conviction pﬁrsuant to C.P.L. .§ 440.10 and setting aside the
sentence pursuant to C.P.L. § 440.20. Defendaht claimeq that he
received ineffective assistance of trial counsel, because,
according to defendant, counsel had failed to (a) adequately
object to the inSufficiency of the evidence, (b) properly cross-
e%amine and impeach the People’s witnesses, (c) object to the
alleged improper relationship between the arresting officer and
a member'bf the jury, (d) prepare defendant’s alibi witness and
subpoené any available information before trial, (e) subpoena
defendant’s medical records, (f) move to suppress the line-up
and in-court identifications, and (g) advise defendaﬁt about the
favorable plea offer of seven years. Defendant also claimed
that the court had illegally imposed consecutive sentences.

23. In papers dated October 2, 2007, the People opposed

defendant’s motion to vacate the judgment and to set aside the



sentence. JThe People ergued that defendant’s ineffective
.assistance of counsel cleim lacked merit becauee counsel’e
performance was within the = broad range of professional.
reasonableness and because .counsel’s alleged errors had no
effect on the verdict and did not deny defendant a falr trial.
The People argued thet defendant’s consecutlve sentenc1ng claim
wae procedurally barred because the Appellate D1v151on ‘had
rejected that claim on direct appeal and because fhere had been
no fetroaetive’ change in the lam affecting the elaim. | See
C.P.L. § 440.20(2),. The People aise argued that the sentencing
claim lacked merit because each of tﬁe three counts of first-
degree burglary was based upon a separate acf'againet a separatev
victim. See P.L. § 70.25(2). |

24. In a E__. se affidavit and memorandum 4of law dated

October 25, 2007, defendant replled to the People’s opposition

papers.

25. By memorandum decision and order, datedm March Ii7,
2009, -the Supreme Ceﬁrt (Lett, 3.) deniea without a hearing
deféndant’e motion to vacate the judgment of'cenviction and'fq
set aside his sentence. The court held that defendant’s claim
of ineffective assistance of counsel, to the extent it was based

upon matters of record, was procedurally barred because

defendant had failed to raise the claim on appeal. See C.P.L.

10



§ 440.10(2)(c).  The court held, in the alternative, that
'defendant’s. claim lacked merit, and that defendant did not
establish that he was prejudiced by éﬁy alleged error of trial
counsel. . Finally, the court held that defendant’s dhallenge to
his consecutive sentences was procedurally barred because the
Appellate Divisioﬁ had already rejected that claim on tﬁe mefits
in defendant’s direct appeal.  See CfP.L. § 440.20(2).

26. By order dated July 8, 2009, a justice of this Court
denied defendant’s application for leave to appeal from the-

Supreme Court’s denial of his motion to vacate the judgment of

conviction. Péople v. Ayala, No. 2009-03516 (2d Dep’t July 8,

2009) (Belen, J.).

The Petition for a Federal Writ of Habeas Corpus

27. By pro se petition dated July 22, 2009, defendant

applied to the United States District Court, Eastern District of

New York (hereinafter, the “District Court”), for a federal writ

of habeaé corpus. All claims raised by defendant in his habeas
petitibn were raised either on his difect‘vappeal or in his
motion to vacate the judgment of conviction and set aside his
~sentence. |

28. In papers dated December 4, 2009, the Peoplé opposed

defendant’s petition for a federal writ of habeas corpus.
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29. In.a pro se traverse and memorandum of law dated
February 16, 2010, defendant supplemented his habeas petition.
30. In a report and recommendation filed on June 28, 2011,

a United States Magistrate Judge recommended that defendant’s .

habeas petition should be denied. Ayala v. Ercole, No. 09-CvV-
3400 (DLI) (LB), 2011 U.S. Distl. LEXIS 153054 (E.D.N.Y. June 28,

2011).' The Magistrate Judge found that defendant’s sentence,
both in the aggregate and for each conviction} fell within . the
range prescribed by state law, and, consequently, that

'defendantfs sentencing claims did - not present a federal

constitutional issue for habeas corpus review and should be
denied. Id. at *19-22. The Magistrate Judge found that
- defendant’s ineffective assistance of eounsel claims were .

procedurally barred from habeas corpus review by an independent

and.adequate’state.ground.e ;g; at *27-28. The Magistrate Judge
held that, even if it were to reach the merits of defendant’s
ineffective assistance of coutsel Ciaims, the claims ehould be
denied because the state court decisien was not contrary to er
an unreasonable  application of clearly establiehed Federal law.
Id. . et *29-36. Finally, the Magistrate Judge held that

defendant had failed to demonstrate that he was prejudiced by

- any of the alleged errors of counsel. Id. at *35.

12



31. In pro se papers‘datedvAugust 5, 2011, defendant filed
his objections to the‘> Magistfate Judge’s report and
;fecommendation. |

32\ By order_'dated February 9, i2012, a United States
Dietrict Court Judge adopted the report and recommendation of
the Magistrate Judge in its entirety,_denied defendant’s habeas
pefition, and denied a certificate of eppeelability. Azaia V.
Ercole, 1 09-CV-3400 (DLI) ~(LB), 2012 U.S. Disf. LEXIS 16420
(E.D.N.Y. Feb. 9; 2012). Defendant subsequently applied to the

United States Court of Appeals for the Second Circuit vfor' a

certificate of appealability and to the United .States 'Supreme

Court for a writ of certiorari, and both applications were

denied. Ayala v. Lee, 568 U.S. 1146 (2013).

The Motion to Renew the First Motion to Vacate Judgment

33. In pro se papers deted March 20, 2013/ defendant moved
in the Supreme éourtvpursuant to C.P;L.R.'2221(e)(2)tovfenew
‘his motion to vacate the juogment of conviction of August 3,
2007. Defendant cleimed that the court’s determination of his
prior motion would be different because .of (1) a purpo;ted
change in the governing law - ‘regarding whether counsei was
ineffective for failing to advise defendant about whether to
accept an advantageous seveneyear plea offer,fand (2) purported

new evidence obtained by defendant, namely, an affirmation

13



requesting payment and timesheets from his trial counsel,

Mr. Goldberg.

34. In papers dated May 24, 2013, the. People; opposed
defendant’s motiQn. |

35. In a E£9d_§§ affidavit"and memorandum of law dated
June v13, 2013, defendant replied to the People’s opposition}
papers.

36. By ﬁemorandum decision and order, dated September 16,
2013, the Supreme Court (Ozzi,- J.) denied without a hearing'
defendant’s motlon to-renew his prior motlon te vacate judgment.
The court held that defendant had not demonstrated a change in
the law that would have Vchanged the determination of the
original motion. The court also rejected defendant’s claim that
‘the) affirmetion and timesheets submitted from trial counsel
constituted new evtdence that would change the court’s rullng

’ 37. By order dated March 3, 2014,‘a justlce of this Court

denied defendant’s application for 1leave to appeal from the

Supreme Court’s denial of his motion to renew his prior motion

to vacate judgment. People v. Ayala, No. 2013-09954 (2d Dep’t

\

Mar. 3, 2014) (Hall, J.).

The First Motion for a Writ of Error Coram Nobis

38. By 'pro se motion dated July 13, 2015, defendant:

applied to this Court for a writ of error coram nobis.
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Defendant claimed that his appellate counsel rendered

ineffective assistance by failing to raise the following claims

on direct appealf

(a) the trial court erred in refusing to
grant a mistrial on the ground that the
People failed to disclose in a timely manner
the cellular telephone records of alibi

witness Magdalena Perez (citing Brady v.
Maryland, 373 U.S. 83 [1963]);

(b) the prosecutor made improper comments
during summation by vouching for the
credibility of the Santiagos;

(c) trial counsel rendered ineffective
assistance by failing to argue that the use
of photographs as a basis for an in-court
identification by Mrs. Santiago was improper
and suggestive;

(d) trial counsel rendered ineffective
assistance when he failed to object to the
prosecutor’s improper comments on summation;

(e) trial = counsel rendered ineffective
assistance when he failed to argue that
there was insufficient evidence to support
the conclusion that the assault of Marin

occurred in the immediate flight from the
burglary;

(f) trial - counsel rendered ineffective
assistance when he failed to object to the
introduction of Perez’s cellular telephone

records;
(g) trial counsel rendered ineffective
assistance with respect to counsel’s

performance regarding the exclusion from
evidence of Perez’s cellular telephone
records; and : '

15



(h) - trial counsel rendered ineffective
assistance when he failed to argue that the
prosecutor failed to comply with the notice
requirement set forth in C.P.L. § 250.20(4).

39. In papers dated October 7, 2015, the People opposed

defendant’s motion for a writ of error coram nobis. The People
provided the following exhibits to this Court with their
opposition papers:

(a) Defendant’s Appellate Division = Brief,
dated March 2006 (Respondent’s Exhibit A);

(b) People’s Appellate Division Brief, dated
May 31, 2006 (Respondent’s Exhibit B);

(c) Defendant’s Pro Se Motion, dated
March 20, 2006, for permission to file a

supplemental ‘brief (Respondent’s Exhibit C);

(d) Letter of Tonya Plank, Esq., dated
April 5, 2006 (Respondent’s Exhibit D);

(e) People’s Answer, dated April 10, 2006,
in  opposition to  defendant’s - motion

(Respondent’s Exhibit E);

(f) Defendant’s Pro Se Supplemental Brief,
dated May 23, 2006 (Respondent’s Exhibit F);

- (9) People’s  Supplemental Brief, dated
, July 31, 2006 (Respondent’s Exhibit G).

40. In addition, Barry Stendig, Esqg., who was then
employed by the office of Lynn W. L. Fahey, filed an affirmation
in this Court, dated September 11, 2015, in connection with

defendant’s motion for a writ of error coram nobis. Mr. Stendig

affirmed that he had edited defendant’s main brief, which Ms.
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Plank had prepared and filed in 2006 (9/11/15 Affirmation of
Appellate Counsel at 991 3, 8). Ms. Plank left the office of
Lynn W. L. Fahey in 2010 (9/11/15- Affirmation of .Appellate
Counsel at 91 8). Mr. Stendig affirmed. that he had no
independent recollection of defendant’s case and that his office
did net have the trial minutes, and that, consequently, he was
"not in a position. to reséond to the specificv allegations in
[defendant’ s] motion” (9/11/15 Affirmation of Appellate Counsel

at 9 8).2

41. In a memorandum of law dated November 9, 2015,

~ defendant submitted a reply to the People’s opposition to his

motion for a writ of error coram nobis.

42. By deeision and order dated March 2, 2016, this Court

denied defendant’s motion for a writ of error coram nobis,

holding- that defendant had feiled to establish that he was
denied the effective assistance of appellate counsel. People wv.
élélé) 137 A.D.3d 804.(2d Dep’t 2016).

43. By order dated May 20, 2016, defendant’s application
for leave to appeal from thie Court’s denial of his motion for a

writ of error. coram nobis to the Court of Appeals was denied.

People v. Ayala, 27 N.Y.3d 1065 (2016) (Pigott, J.) .

-2 0On August 7, 2017; the Pedple provided an electronic copy

(a .pdf document) of the record of defendant’s hearings, trial,
and sentence to the office of Lynn W. L. Fahey.
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The Second Motion to Vacate Judgment
44. By pro se motion dated'bécember Zi, 2015, defendant
sought in the Supreme Court for the second fime an order
vacating the judgment of conviction pursuant to C.P.L. § 440.10.
Defendant again claimed that he received ineffective assistance

of trial counsel, because, according to defendant, counsel had

failed to:

(a) convey a plea offer involving a ten-year
‘prison term and to advise defendant with
respect to that offer;

(b) argue that the prosecutor had failed to
disclose cellular telephone records in a
timely manner;

(c) request an adjournment to review the
prosecutor’s alibi rebuttal evidence under
C.P.L. § 250.20(4);

(d) argﬁe that the use, of photographs as a
basis for an in-court identification was

improper and suggestive;

(e) bbject to the prosecutor’s improper -
comments on summation; : .

(f) argue that there was insufficient
evidence to  support the conclusion that an
assault occurred in the immediate flight
from the burglary; ‘ ’

(g) object to the introduction of the
cellular telephone records at trial; :

(h) have the cellular teléphone records made
part of the trial record;

18



(i) argue that the prosecutor did not give
reciprocal notice of the rebuttal witness in
compliance with C.P.L. ‘§ 250.20(4); and

(j) argue that defendart 'shoﬁld have been
convicted_of only one of the two counts of
Burglary in the First Degree wunder P.L.
§ 140.30(2). ‘

45. In_vpapers .dated March 10,. 2016, the Peoplé oppdsed 
defendant’s‘second motion to vacété_the judgment. The People
~argued that defendant’s ineffectiVé assistaﬁce»of counsel claim
was mandatorily bérred from collateral review, because all but

bne of defendant’s Compiaihts against his attorney (grounds [b]-
(i1, supra) were'based on matters appéaring_bn the record and
could have been, but were not, raised on his direct appeél. See
C.P.L. § 440.10(2) (c). As to defendant’s complaint that his
attorney had'neither.cbnveyed nor advised,him with réspect to
the ten-year plea offer (gfound [al, §EE£§).the People asserted
that that claim was based partly on matters abpeéfing on the
'fecbrd,._and ?artly on 'off—the—record communications between
defendant and his Attorney. ~ The People >aigued .that,
~nonetheless, the claim was permissively barred from collateral

review because: (1) a variation of fhat claim, regarding the

seven-year plea offer, had already been rejected on the merits

and (2) to

Pantind 14

by the District Court (see C.P.L. § 440.10(3][b])
 the extent defendant’s claim differed from his original claim,

défendant . did not raise it in his first motion to wvacate
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judgment (see C;P.L. § 440.10[3][c]).; In any event, the People
'argued that defendant’s ineffective assistance-of counsel claim
was meritléss. |

46. In é pro se affidavit dated April 11, 2016, defendant
 ;eplied to. the People’s 6pposition papers.

47. By ‘memorandum decision and order, dated April 20,
2016, the Supreme Court (Gerstein, J.) denied without a hearing
defendant’é second motion to vaéate the judgment of conviCtion.
The court held that defendant’s claim of ineffective assistance
of counSel; to the extent it was based upon matters of record,
was procedurally barred because defendant had failed to raise
the. claim on appeal (4/20/i6 Decision .at 9-10).  See C.P.L.
§ 440.10(2)(c)7 To the extent defendant’s claim was based
bartly on matters appearing off the record, the court held that
the claim was procedurally’ ‘barred -pursﬁant to C.P.L.
§ 440.10(3) (b) and (c) (4720/16 Decision at 10-12). The court
'héld, in the alternative, .that defendant’s ineffective
assistance of counsel claim~was‘méritless (4/20/16. Decision at
12~-18). |

48. By order dated September 23, 2016, a justice of this
Court denied defendant’s appliCatioh for ieavé to appeal from
‘the Supreme Court’s deﬁial of his.second motion to wvacate the

judgment of conviction. People v. Ayala, No. 2016-05333,
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2016 N.Y. App. Div. LEXIS 8843, 2016 NY Slip Op 86567 (U)
(2d Dep’t Sept. 23, 2016) (Hall, J.).

49. B? order dated December 19, 2016, a judge of the Court
of Appéals dismisSed defendant’s application for leave to appeal

from this Court’s order denying leave to appeal from the Supreme

Court’s denial of his motion to vacate judgment. People wv.
Ayala, 28 N.Y.3d 1122 (2016) (Rivera, J.). By order dated

February 16, 2017, defendant’s motion for reconsideration of his

leave application to the Court of Appeals was denied. People v.

Ayala, 28 N.Y.3d 1181 (2017) (Rivera, J.).

The Second Motion for a Writ of Error Coram Nobis

"50. By pro se motion dated May 22, 2017, defendant now.
applies to this Court a second time for a writ of error coram
nobis. Defendant claims that his appellate counsel rendered

ineffective assistance by failing to raise the following claims

on direct appeal:

(a) trial counsel rendered ineffective
assistance by not challenging the
prosecutor’s alleged misuse of the subpoena
process to obtain defendant’s cellular
telephone records; ' '

(b) trial counsel rendered ineffective
assistance by not investigating defendant’s
personal data in his cellular telephone
found on his person and the cellular

telephone records produced at trial by the
People; .
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(c) trial counsel rendered ineffective

assistance by presenting a ' flawed alibi
defense;

(d) two counts charging defendant with
burglary in the first degree - were
multiplicitous; and

(e) defendant received an illegal .sentence
as a second felony offender because of non-

compliance with the statutory mandates of
C.P.L. § 400.21. -

For the reasons stated in the accompanying memorandum of

law, defendant’s motion for a writ of error:COram nobis should
be held in abeyance, and‘defendant should be'grantéd permission
>to file a new brief on the issues .of' whether defendant’s
convictioﬁé of two counts of Burglary in the First Degree under
P.L. § 140.30(2) were multiplicitbus and whether the trial
icoﬁrt’s ~imposition of consecutive sentences on the three

burglary counts was proper. Defendant’s motion for coram nobis

relief éhould be denied aé to his remaiﬁing claims of
.ineffective assiétance of appellate counéel, and defendant
should be precluded from raiSing any claims in the new brief
’other than the claims that the counts were multiplicitous .and
that cbnsecutive sénténces were not authorized.

Dated: Brdoklyn, New York
September 29, 2017 s

WO' R
JILL OZ{EMBLEWSKTI

Assistant District Attorney
Kings County, ‘New York

(718) 250-3128
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent, ' MEMORANDUM OF LAW

-against- Kings County
Indictment Number
8275/2003
BENJAMIN AYATA, Appellate Division

Case Number 2005—00576
Defendant-Petitioner.

POINT I

DEFENDANT'S CORAM NOBIS APPLICATION SHOULD BE. HELD IN
ABEYANCE AND DEFENDANT SHOULD BE PERMITTED TO SERVE
AND FILE A NEW BRIEF LIMITED TO THE ISSUES OF WHETHER
DEFENDANT'S CONVICTIONS OF TWO COUNTS OF FIRST-DEGREE
BURGLARY UNDER P.L. § 140.30(2) WERE MULTIPLICITOUS,
. AND WHETHER THE TRIAL COURT'’ S IMPOSITION OF
CONSECUTIVE SENTENCES FOR THE THREE COUNTS OF BURGLARY
WAS PROPER. DEFENDANT’S MOTION FOR CORAM NOBIS RELIEF
SHOULD BE DENIED AS TO DEFENDANT’S REMAINING CLAIMS.

In his current p_r_ov se motion for a writ of error coram
nobis, defendant claims that his appeilate» counsel rendered
ineffective assistance by failing to claim on direct appeal
that: (a) trial counsel was ineffective for not challenging the
prosecutor’s alleged -misuse of'the.subpoena process to obtain
defendant’s cellular telephone records; (b) trial counsel was
ineffective for not investigating defendant’s personal data in
his cellular telephone found on his person and the cellular

telephone records produced at trial by the People; (c) trial



counsel was ineffective fer presenting a flawed alibi defense;
(d) two counts - charging defendant with first—degree. burglary
were multiplicitons; and (e) defendant received an 'illegal
sentence aS a secend felony offender because of non-compliance

with the statutory mandates of C.P.L. § 400.21.

-This Court should hold defendant’s coram nobis application

in abeyance and permit defendant to serve and file a new brief
on appeai on the issues of (1) whether defendant’s convictions.
of two connts. ef Burglary in tne First Degree under P.L. .
§ 140.30(2) were multinlicitons, and " (2) whether the trial
court’s imposition of.consecutive sentencestfor the three counts

of bﬁrglary was proper. See, e.qg., People v. Tucker, 33 A.D.3d

635, 636 (2d Dep’t 2006) (coram nobis application held in

abeyance and leave granted to defendant to serve and file a
brief on 1issue of whether the imposition of consecutive

sentences was illegal); People v. Howard, 24 A.D.3d 798, 799

(2d Dep’t 2005) (coram nobis application'held in abeyance and

leave granted to defendant to serve and file a brief on limited,

desigriated issue); see also People v. Morales, 88 A.D.3d 744

(2d Dep’t 2011); People v. Turner, 309 A.D.2d 884 K2d Dep’t
2003). Although defendant has not asserted 'in his instant
motion that his appellate counsei rendered ineffective

assistance by failing to raise a claim on appeal that the



cohsecutive sentences oﬁ the three counts of burglary were
illegal, a finding that.the‘bﬁrglary counts were multiplicitous
-would affect the legality of the consecutive sentences.

Eiig;, defendant’s claim that the two counts of Burglary in
fhe First Degree under P.L. § 140.30(2) were multiplicitqus (see

Defendant’s Motion at 16-17), while not preserved for appellate

review, may have merit. See People v. Aarons, 296 A.D.2d 508

(2d Dep’t 2002); Peoplé v. Griswold, 174 A.D.2d 1038 (4th Dep't

'1991);-'People v. Perrin, 56 A.D.2d. 957 (3d Dep’t 1977); cf.
. x - v

People v. Davis, 165 A.D.2d 610 (4th Dep’t 1991) (declining to

vacate one of defendant’s convictions of two counts of first-
degree burglary where defendant was convicted under different

subdivisions of P.L. § 140.30). Pursuant to the holdings of

Aarons, Griswold, and Perrin,la defendant may be cbnvicted of
‘only one count af Burglary in the Eirst‘Degree under the same
subdivisioh of the statute definiﬁg that crime when there; is
only‘one unlawful entry into é dwelling. 296 A.ﬁ.Zd at 508-09;
174 A.D.2d at 1038;‘ 56 A.D.2d at 958. . Therefore, defendant
shduld be pérmitted to -file a néw brief in which to aséert the
claim that the tﬁo counts of Burglary in the First Degree under
P.LL. § 140.30(2) of which he was convicted (one count for the
physical injury.to Angei Santiago and the other for the physical

injury to Erik Marin) were multiplicitous.



However, this Court should reject the Variatien ~of
defendant’s claim, as presented in‘ the written submission _of
- Paul Skip Laisure, Eeq.; that all three counts of first—degree
burglary  _; the two counts involVing .physical injury and the
count involving the threatened use of a weapon against Claudia
Santiage —- were multiplicitous and, consequently, that the
convietions of two of those three counts should be ‘vacated (see .
Laisure Affirmation at 99 7-11). Mr. Laisure argues that this
Court hasf not adopted the distinction, which the  Fourth
Debartment articulated in ‘GriSWOid; upholding multipie
convictions of first-degree burglary if those convictions were’.
based on _violationsv of different subdivisions of the first-
degree burglary statute, i.e., P.L. § 140.30(2) and (3) (see
Laisure Affirmation at i 9).3 This Court has net had \an
opportunity to address whether separate counts of burglary under.

different subdivisions of the statute ere' multiplicitous,

because, in Aarons, the defendant was convicted of four counts

3 1In Griswold, the defendant was convicted of two counts of
Burglary. in the First Degree under P.L. § 140.30(2) and one
‘count ‘of Burglary in the First Degree under P.L. § 140.30(3),
and the Fourth Department reversed only one of the two
convictions under subdivision 2 and upheld two of defendant’s
first-degree burglary convictions under the different
subdivisions of the statute (P.L. § 140.30[2] and [3]). See
174 A.D.2d at 1038. Similarly, in Davis, the Fourth Department
upheld the defendant’s convictions of two counts of first-degree
burglary under different subdivisions of the statute . (P.L.
§ 140.30{2] and (4]). See 165 A.D.2d at 611.
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of first-degree zburglary under the same subdivision (P.L.
§ 140.30[4]) for displaying a weapon to four different
individuals inside the dwelling. See 296 A.D.2d at 508-09.
Sechd, relief on defendant’é multiplicity claim would be
inconsistent with and irreconcilable with the trial court’s
imposition of consecutive sentences for the burglary counts.
Although defendant raised a claim on appeal in- his pro se
supplemental brief that his consecutive sentences were illegal
(see Oziemblewski Affirmation at 9 16), the claim was not
developed in a brief by his appellate counsel. The People
opposed that ‘*‘claim, and this Court held that the claim was
meritless. Moreover, in .view of the holdings of Aarons,
Griswold, and Perrin that multiple counts of burglary under the
same subdivision of the burglary stgtutevmay be multiplicitous
if they are based on a single entry, the claim that consecutive
sentences were illegal appears to have merit. Thus, defendant
should not have received consecutive sentences on his
convicfions of two counts of first-burglary iunder P.L.
§ 140.30(2) if thosé counts were multiplicitous. Fufthermore,
because defendant’s convictions of first-degree burglary under
P.L. § 140.30(2) and (3) all were based on a single.unlawfulv
entry, defendant should be permitted to file a new brief in

which he could argue that the trial court was required to direct



defendant’s sentences on those counts to be served coﬁéurrently.
See 2§2l§,7165 A.D.2d at 612—14'(¢ounts of first-degree burglary
under P.L. § 140.30(2] .and_'P.L. .§ 140.30[4] were concurrent
counts because they were committed through a single act or
omission).

.Ultimately; if, after defendant were to file a new brief,
this Court Vvacated one of defendant’s cohvictidns of firét—
degree burgiary under bP.L. § 140.30(2) and dismissed the
multiplicitous count, ahd_if this Court found that‘cqncurrent
senfences should ‘have been  imposed. on defendant’s convictions
under the remaining two counts Qf first—degree burglary,‘under
P.L. § '140.30(2) and (3), then the proéer remedy would kxé a
remittal of ‘defendant's caée to thej trial ~court for a

restructuring of the sentence. See People v. Rodriquez,

25 N.Y.3d 238, .241—42 (2015)} (Appellate Division properly
remitted defeédant's case to trial court for resentencing,
fbllowing appellate ..court’é correction -of the unlawful
imposition of consecutive‘ sentences\ with -respect to two of
'*defendant's COnvictions,_“tg allow the cbu;t to ‘réstructﬁre the
sentences fo arrive‘lawfully.at the aggregate sentence which it
clearly iﬁtended to impdse upon defendant’” [quoting People v.

Rodriguez, 79 A.D.3d 644, 645 (1st Dep’t 2010)]1).



Here, defendantys aggregate sentence of imprisonmeht is
thirty years (three consecutive sentences of twelve years,
reduced by- operation of law to thirty vyears, see P.L.
§ 70.30{1]1([el[i]). If defendant’s three sentenéés were ordered
to run concurrently, then defendant’s aggregate sentence would
be only twelve years. The sentencing court obviously concluded
that defendant deserved an aggregate sentence much greater than
twelve years (S. 5-8). Accordingly, if the sentencing court had
concluded that consecutive sentences were not authQrizéd,vthen
the -sentencing court presumably would have imposed sentences
closer to the maximum sentence of twenty-five years on each
count. Indeed, the prosecutor recommended that the court
sentence defendant to three concurrent prison terms of tweﬁty—
fi&e years (S. 2-3). Defense counsel asked the court hot to
give defendant the méximum sentence (S. 4). Under these
circumstances, a twelve-year aggregate sentence for defendant
would be an undeserved windfall. Therefore, if defendanf is
grantedvrelief on his claim of multiplicitous burglary counts
and on the related claim that consecutive sentenées were not
authorized, then.the appropriate remedy would be to remit the

case to the trial court for resentencing.



POINT II

BECAUSE THE RECORD IS INSUFFICIENT FOR A DETERMINATION
OF DEFENDANT’ S SPECIFIC CLAIMS OF INEFFECTIVE
ASSISTANCE OF TRIAL COUNSEL, BECAUSE TRIAL COUNSEL’S
OVERALL PERFORMANCE WAS REASONABLE, AND BECAUSE TRIAL
COUNSEL’"S ALLEGED ERRORS DID NOT PREJUDICE DEFENDANT,
APPELLATE COUNSEL REASONABLY CHOSE NOT TO RAISE A
CLAIM OF INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL.

(Responding to Defendant’s Arguments I-III)

The Standard

To prevail on a claim of ineffective assistance of
appellate counsel under the State Constitution, a defendant must -

demonstrate that he or she was denied “meaningful

-
I

representation.” People v. Stultz,A2 N.Y.3d 277, 284'(2004)

see People v. Borrell, 12 N.Y.3d 365, 368 (2009); People v.

- Ramchair, 8 N.Y.3d 313, 316 (2007). “Appellate édvocacy is
méaningful if it reflects a . competent graép of the facts, the
law and apéellate procedure, supported by appropriate authority
and argument;” Stultz, 2 N.Y.3d at 285, Appeilate attorneys
have latitude in deciding which issues to raise, and
“[é]ffective appellate ’representation by no means requires

i

counsel to brief or argue every issue that‘may have merit.” . Id.
“The essential inquiry in assessing the constitutional adequacy
of appellate representation is . . . not whether a better result

might have been achieved, but whether, viewed objectively,

counsel’s actions [were] consistent with those of a reasonably

\



competent . appellate- attorney.” Borrell, 12 N.Y.3d at 368

(citing People v.'Satterfield, 66 N.Y.2d 796; 798-99 [1985])

Appellate courts should not second-guess counsel’s efforts “with

" the clarity of hindsight.” People v. Turner, 5 N.Y.3d 476, 480

(2005) (quoting People v. Benevento, 91 N.Y.2d 708, 712 [1998]);

see People v. Davis, 185 A.D.2d 989,'990»(2d Dep’t 1992).

In addition, to establish ineffective assistance of
appellate counsel under_the State Constitution, a defehdant must
show that counsel’s mistakes were so egregious that they denied

the defendant a fair appeal. Stultz, 2 N.Y.3d at 283-84; see

People V. Henry, 95 N.Y.2d 563, 566 (2000); Benevento, 91 N.Y.2d

‘at 713-14; People v. Maldonado, 278 A.D.2d 513, 514 (2d Dep’t

2000) . Only in “rare” cases is‘ “a single ' failing in an

1
otherwise competent performance . . . so ‘egregious and

prejudicial’ as to deprive a defendant of his constitutional

right.” | Turner, 5 N.Y.3d at 480 (quoting People wv. Caban,

5 N.Y.3d 143, 152 [2005]); see Borrell, 12 N.Y.3d ét 368-69.

Under the Federal Constitution, a defendant must establish
that appellate counsel’s conduct fell outside the “wide range of

professionally competent assistance.”  Strickland v. Washington,

466 U.S. 668, 690 (1984); see Smith v. Robbins, 528 U.S. 259,

285-86 (2000) (applying the tWo—prong standard set - forth in

vStrickland v. Washington, 466 U.S. 668 [1984], to claim of



ineffective assistance of appellate counsel); Aparicio v. Artuz,

269 F.3d 78, 95 (2d Cir. 2001) (citing Evitts v. Lucey, 469 U.S.

387, 396-97 [1985]); Abdurrahman v. Henderson, 897 F.2d 71, 74

.(2d,Cir. 1990); Gulliver v. Dalsheim, 739 F.2d 104, 107 (2d Cir.

1984).-_Under'the first prong of the "Strickland standard, “l[a]

fair assessment of attornéy performance requires that. every
effort be made to eliminate thevdistdrting effecté‘of hindsight,
to reconstruct | the circumétances : Of counsel’s challenged‘
conduct, and to evaluate the conduct from counsel’s perspective

at the time.7 466 U.S. at 689; see Jones v. Barnes, 463 U.S.

745, 754 (1983) (appellate courts should not second-guess the

reasonable professional judgments of counsel).

Under the second 'prong of the Strickland standard, a
defendant must show that there is a _“reaSonable probability

that, but for counsel’s unprofessional errors, the result of the

.proceedingAwould have been different.” Strickland, 466 U.S. at

694; see Smith, 528 U.S. at 285-86; Abdurrahman, 897 F.2d at 74;

’éulliver, 739 F.2d at 107. Thus, a defendant must show both

that appellate counéel’s omission of a particular: claim was
bbjectively unreésonable, and “that there was a. reasonable
probability that Lthe omitted] claim would have been successful
before the state’s highest'court.”‘ Mayo wv. Henderson, 13 F,3d'

!

528, 533 (2d’Cir; 1994) (citation and internal quotation marks
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omitted) ; see Smith, 528 U.S. at é85, 288-89; Barnes, 463 U.S.
at 750-53. |

In the context applicable here, where appeilate ~counsel
prepared and filed a 26-page merits brief on defendant’s behalf,
appellate counsel’s choice of the issues to present on appeal is

presumed to have been reasonable. See Strickland,_466 U.S. at

690. The brief contained a detailed statement of facts  that
recounted,” in a manner favorable to defendant, the evidence
introduced at the trial. The statement of facts was supported
by . appropfiate citations to the record and highlighted‘ thé
matters relevant to the legal argument.

In the argument section of the brief, appellate counsel
raised two viable, ~albeit wultimately unsuccessful, claims.
- Appellate counsel, maximizing on the inability of two of three
eyewitnesses to make in-court identifications of defendant,
claimed that the evidence of defendant’s guilt was legally
insufficient, and argued that the identification of defendant as
one of the burglars was unreliable. Appellate counsel also
claimed that the verdict was against the weight of fhe.evidence
and that defendant’s sentence was excessibe. Appellate
counsel’s arguments were supported by relevant citations to the
law and to the record. The competent ?resentation of

-

nonfrivolous issues, supported by reasoned argument and relevant

11 ' .



-

citations to the law and to the record, generally constitutes

effective assistance of appellate counsel. See Stultz, 2 N.Y.3d

at 285-86 (defendant received éffective assistance of appellate

counsel where counsel filed a 53-page brief advancing several

Aviable issues supported by compelling argument and relevant

citations to the law and to'thefrecord); People v.-Rodriguez,
174 A:D.éd 700 (éd Dep’t 1991) (defendant received effective
assistance of appellate éounsel where counsel capébly presénted
nonfrivolous - issues . for the court;s 'conSideration); People wv.

Rivera, 170 A;D.Zd.543, 543-44 (2d’Dep't 1991) (same).

" This Court Should Exercise Its Diécretion Not to Consider

Defendant’s Repetitive Claim of Ineffective Assistance of
Trial Counsel. In Any Event, Appellate Counsel Reasonably
Chose Not to Raise a Claim of Ineffective Assistance of
Trial Counsel, and Defendant Was Not Prejudiced by
Appellate Counsel’s Decision Not to Raise that Claim. :

Appellate counsel acted reasonably by not raising a claim

~of ineffective assistance of trial counsel. As a preliminary

matter, -defendant’s first pro se motion for ‘a writ of error

coram nobis, which this Court denied. on March_2; 2016 (People v.

Ayala, 137 A.D.3d 804 [2d- Dep’t], 1lv. ‘denied 27 N.Y.3d 1065
[2016]), alleged Six gfounds of ineffective assistance of trial
counsel (see Oziemblewski Affirmation, supra, -at 9 38). In

£

denying defendant’s first motion for a writ of error coram

12



nobis, this Court has already implicitly rejected the merits of
the underlying claim of ineffective assistance of trial counsel.?
While no statute prohibits a defendant from making multiple

motions for a writ of error coram nobis, a remedy which

originated under the common law (see generally People v.

Bachert, 69 N.Y.2d 593, 598-600 ([1987]), a court has the

discretion to deny summarily coram nobis relief based on the

same ground as was raised in-.a previous coram nobis motion. See .

People v. Mazzella, 13 N.Y.2d 997, 998 (1963) 4“While a denial

of coram nobis relief is not res judicata as to a subsequent

petition on the same grounds, the question whether to entertain
such an application is ordinarily one of discretion
[elven when new or additional evidence is claimed to have been

found”) ; People' v. Newkirk, 41 A.D.Zd 744 (2d Dep’'t 1973)

(same); but see People v. D’Alessandro, 13 N.Y.3d 216, 219-21

(2009) (remitting matter to the Appellate Division for that
court to consider the merits of claims raised in defendant’s

second application for a writ of error coram nobis, .which

“raised new arguments not raised in his previous application,”

and “the Appellate Division erred in characterizing the second

 The trial court and the District Court have also
previously rejected the merits of defendant’s ineffective

assistance of trial counsel claim (see Oziemblewski Affirmation
at 99 25, 30, 47). '

13



application as a motion to reargue”). The instant motion, like

defendant’s first coram nobie motion, is based on the claim that
defendant's appellate counsel wes ineffective for failing to
raiee a. clainl'of ineffective assistance of trlal counsel on
defendaht;s direct appeal. Although defendant’s lnstant'motlon
is predicated on different ‘acts. and ‘omissions ef his .trial
couﬁsel than fhose alleged previoqsly, the gravameﬂ-of the two
'motions. is the same: - that he reeeived the ipeffective
assistance of trial counsel. There is no.reason why defendant
could not have included his cufrent allegetions against trial
counsel in his previeus motion. Given that circumstance, this

Court should exercise its ‘discretion to deny coram nobis relief

‘as to the ineffective assistance of trial counsel claim without
ehtertaininglthe merits. |

Moreover, in the instant motion,. deéfendant fails to show
that .the record was eufficient for his claim of ineffective
aseistance. of -trial counsel' to have been reviewed- on direct
appeal. Defendant alleges that trial counsel erred in three
.ways: ’ (1) notechallenging the prosecutor’s alleged misuSe.of
the subpoena process to obtaln defendant’s cellular' telephone
records (see Defendant’s Motion at 7—8);’(2) not investigating
defendant’ s personal data in his cellular telephone found on his

person and the cellular telephone records produced at trial by

14



the People (see Defendant’s Motion at-8—13i; and (3) presenting
a flawed alibi defense (see Defendant’s‘Motion at 13—16). To
the extent these claims can - be reviened, defendant fails to show
that trial counsel’s overall performance was outside the broad
range. of what is professionally reasonable, or that trial
counsel’s alleged errors prejudiced him under either the state
or federal standarde. Accordingly, defendant fails to show that
appellate counselis not raising the claim of 'ineffective'
assistance of trial counsel, on‘any of fhe ﬁhree grounds alleged
in defendant’s motion, prejudiced him because,he.fails to show
"thatvthe claim would have prevailed on appeal.

Ordinariiy} claims of .ineffeetivev assisrance of trial
counsel cannot be reviewed on direct appeal because the record
will not show defense‘counsel's reaeons for his or her alleged
errors, thereby forcing the reviewing appellate court te
“reeort[] to snpposition and conjecture rather than a'thorough’
evaluation di each clain based on a complete record.” People v.

Rivera, 71 N.Y.2d -705, 709 (1988); see also People v. Love,

57'-N.Y.2d 998, 1000 (1982) (“[W]e cannot conclude that
defendant’sv counSel was ineffective simply by reviewing the
trial record without the benefit of additional background'facte
that might have been‘developed had an appropriate after—judgment

motion been made pursuant to CPL 440.10.") (citation and

15



‘internal quotation omitted); People v. Gilbert, 295 A.D.2d 275,

277 (1st Dep’t 2002) (claim of ineffective assistance of counsel
for failure to move to reopen Wade hearing “should have‘been

raised via'a C.P.L. § 440.10 motion so that the record could be

- expanded to permit trial counsel to explain his trial tactics”);

People v. Lynn, 251 A.D.2d 250 (1lst Dep’t 1998) (“The existing

reéord, which defendént has not sought to amplify by way of a
/

C.P.L. § 440.10 motion whereby ébunsel’s strategic decisions
could have been explored, fails to supbort defendant;s claim of
inefféctive assistance” for not moving to reopen suppression
hearing). Only in “rare case[s]” is the record sufficient “to
reject all legitimate explanations for counsel’s failure.”
Rivera, 71 N.Y.2d at 7009.

Under the New  York ~State Constitution, a défendant;sA
cénstitutional right to effective assistance of trial'counsel is
satisfied when, under the totality of the circumStances existing

at the time of the representation, counsel provided the;

defendant with “meaningful 'representation.” People v. Baldi,

.54‘,N.Y.2d 137, 146-47 (1981); see Caban, 5 N.Y.2d ét 152;
Benevento, 91 N.Y.2d at 712. Similarly, under the United States
/

Constitution, a defendant is entitled to “reasonably effective

assistance,” which, in light of all the circumstances, does hot

le



fall “outside the wide range of professionally competent

assistance.” Strickland, 466 U.S. atv687, 690.

N

Under bpth the state and the federal tests, a tevieWing
court must presume that ccunsel’s performance was professionally
reasonable and “avoid both confusing true ineffectiveness with
mere losing tactics and acccrding undue significance lto
retrospective analysis.” Baldi, 54 N.Y.2d at 146; see

Strickland, 466 U.S. at 69%0. :The defendant, therefore,. bears

the burden to “demonstrate the absence of strategic or other-
legitimate explanations for counsel’s allegedly deficient

conduct.” Caban, 5 N.Y.3d at 152 (internal quotations omitted);

see Strickland, 466 U.S. at 689; People v. Baker, 14 N.Y.3d 266,

270-71 (2010).

Additionally, under federal ccnstitutional law, to prevail
on a claim of ineffective assistance of counsel, a defendant
must demonstrate prejudice, i.e., a reasonable probability that

the result of the proceeding would have been different but for

counsel's_unprofessional errors. Strickland, 466 U.S. at 694.
A reasonable probability is ~ a probability sufficient to
undermine confidence ia the outcoﬁe of the case. 1Id. Although,
under the state constitution, a defendant need not show a

reasonable: probability of a different result,  defendant

17



nevertheless must show that counselfs errors deprived him of a

fair proceeding. Benevéento, 91 N.Y.2d at 711-14.

A. The Prosecutor’s Use of the Subpoena Process to Obtain
Defendant’s Cellular Telephone Records Was a Matter
Dehors the Record. To the Extent that the Claim Could
Have Been Reviewed on Defendant’s Appeal, Trial
Counsel’s Performance Was Reasonable. Furthermore,
Because the Prosecutor’s Subpoena Complied with the

Criminal Procedure Law, Defendant Was Not Prejudiced
by the Alleged Error. ‘

The prosecutor’s use of the éubpoena' process to obtain:
defendant’s cellular telephone records was a matter dehors the

record and, consequently, was unreviewable on direct appeal.

See People v. Pearson, 69 A.D.3d 962 (2d  Dep’t 2010)
(defendant’s claim that the proSecutor improperly obtained his
medical records from the Department of Correctional Services

could not be reviewed on direct appeal because it was based on

matter dehors the record); see also People v. Davis, 83 A.D.3d
860 (2d Dep’t 2011) (ineffective'assistance of counsel claim was
unreviewable - on direct appeal to the extent that it was

predicated on matter dehors the record); People v. Reyes,

60 A.D.3d 873, 875 (2d Dep’t 2009) (same); People wv. Haynes,;

;

39-A.D.3d 562, 564 (éd Dep’t.2007) {same) . To tge extent that

the claim could have been reviewed,.the claim had no merit.
First, trial counsel had no basis to know that the

prdseéutor had‘served a.subpoena to obtain deféndantfs cellular

' telephone records, because the prosecutor was not required to

18



provide defendant witﬁ notification of service of a subpoena for
the records. The prpcedures governing the securing of documents
and the attendance of witnesses by subpoena in a criminal action
-are set forth in Article 610 of the Criminal' Procedure Law.
Criminal Procedure Law section 610.20(2) grants' district
aﬁtorneys the power to issue subpoenas, and section 610.20 (3)
grants subpoena power to dgfense attorneys. - The statute
specifies that an attorney for a defendant cannot issue a

subpoena duces tecum unless the subpoena is court-ordered

“pursuant to the ruleé apbliéable to civil cases” (C.P.L.
S 610.20[3]),\and civil préctiqe rules include the service of a
copy of the subpoena on all parties to the action (see C.P.L.R.
§ 2303[a]l)}. By contrast, C.P.L. § 610.20(2) lacks any such
notice provision with respect to a subpoena issued by a district
attorney. Where the natural significénce of a statute is clear,

“there is no room for construction and courts have no right to

add or take away from that meaning.” Reddington v. Staten

Island Univ. Hosp., 11 N.Y.3d 80, 91 (2008) (quoting Majewski wv.

Broadalbin-Perth -Cent. Sch. Dist., 91 N.Y.2d 577, 583, 696

[1998] [additional citation omitted]); see also McKinney’s
Statutes § 74 (™A court cannot by implication supply in a
statute a provision which it is reasonable to suppose the -

Legislature intended intentionally to omit”).

19



Nor was there a right to notice of the-* subpoena under
- Article 240 of the Criminal Procedure Law, which is the statute
governing the scope and timing of disclosure in criminal cases.

'See Miller v. Schwartz, 72 N.Y.2d 869, 870 (1988) (“There is no

general cénstitutional right to discovéry .in a criminal
prosecution . . . . Where no stétutory right of discovery is:
provided, no substantive right of discovéry exists”). Criminal
Procedure Law section 240.20v enumerates the categories of -
documents and prépefty, that must be disclosed to é vcriminal
defendant, and the list does not include subpoenas issﬁed by the
prosecution. o 1

Accordingly,. there was no statutory right, under C.P.L.
§ 240.20 or §'610.20(2),‘that entitled défendaﬁt to disclosure
of the'subppena issued by the prosecutor to obtain defendant’s
cellulaf telephone iécords, and'sucﬁ disclosuré was noﬁ required

as a matter of due process. See Brown v. Grosso, 285 A.D.2d

642, 644 (2d.Dep’t 2001)‘(“discbvery invexcess of that which is
authorized may not be granted based upon principles of due
process”). Thus, where trial counsel had no right even to know
that the prosecﬁtor had served a subpoena, coﬁnsel "cannot be
faulted for not challeﬁging the format of that document.

Second, during the 'trial, when  counsel learned that the

‘prosecutor had obtained the cellular telephohe records of both

20



defendant and of alibi witness‘Magdalena Perez, counsel moved
for a mistrial based on the prosecutor’s unforeseeﬁ use of the
records td ihpeach Perez (366-70), but counsel reasonably opted
nét to challengevthe alleged subpoena—return impropriety. Even
at that time, counsel was not veﬂtitled to prqductioh of fhe
subpoena, a document which defendant obtained much later by
filing a_fDIL request with fﬂe District Attorney’s Office‘(§gg
Defendant’s Motion at 7). In any evént{ where counsel was no
doubt aware that the,Crimiﬁal Procgdure Law granted aﬁthority to
fhe prosecutor to obtain such records by service of a subpoéna
(§gg"C.P.L. § 610.20([2]), counsel had no basis to believe that
the .prosecutor had violated the>‘statutory provisions in
obtaining them. |

Moreover, @ defendant’s aSsértion‘ that the prosecutor.
improperly ldirected . that defendant’s subpoenaed cellular_
telephone records be delivered to the Dist:ict Attorney’s»Office
is'without.merit! Defendant, presumably in support of his off-
the—recoid claim, has appended to his motion a redacted
photocopy of a subpoena to “T—Mobil[e];" which the prosecutor
aésigned to this cése had prepared. Although the target
Cellular telepﬁone number has been redécted on the . document
proVidéd,  the account number displayed on the subpoena

corresponds with the ‘account number on defendant’s T-Mobile

21



cellular telephone records, which are also appended to his
motion.>
Defendant claims that the prosecutor’s subpoena violated

C.P.L. § 610.25(1), which provides:

Where a subpoena duces tecum is issued on
reasonable notice to the person subpoenaed,
the court or grand jury shall have the right
to possession of the subpoenaed evidence.
Such evidence may be retained by the court,

grand jury or district attorney on behalf of
the grand jury. '

In Péople V. Natal, 75 N.Y.2d 379, 385 (1990), the Court of

Appeals stated that C.P.L." § 610.25(1) “makes clear that where

the District Attorney seeks trial evidence the subpoena should

be made returnable to the court.” .

Here, the subpoena directed T-Mobile to mail the'réquested

phone records -= limited to the datés.from Noveﬁber 17, 2003 to
November 19, 2003 -- to the prosecufor “care of the Kings Co.
SupremevvCOUrt' - Criminal Term, 360 Adams St., Brooklyn, NY -
11201,” and not. to the District Attorney’s Office. = Thus,

because the prosecutor’s subpoena was made returnable to the
“"Kings Co. Supreme Court - Criminal Term,” at the court’s

address in 2004, the subpoena complied with C.P.L. § 610.25(1).

> pefendant has failed to provide “Page 14 of 28” of his

cellular telephone records, on which calls placed and received

on the relevant crime date of November 18, 2003 would have
appeared. '
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Although the prosecutor also provided her fax number, as a means
of cﬁstomary practice and chvenience, the record is devoid of
any support for defendant’s claim that the subpoenaed cellular
telephone recdfds were faxed to fhe prosecutor’s office as
opposed to mailed to the prosecutor care of the Supreme Court.
Therefore, contrary to defendant’s assertion, the
prosecutor’s use of the subpoena process was proper. Even if
trial counsel had an opportunity to challenge the subpoena, the
.challgnge would not have been successful. Accordingly, if.
appellate‘ counsel had claimed on direct appeal that trial
counsel was ineffective for not challenging the subpoena, the
claim would not have prevéiled. See Caban, "5 N.Y.3d at 152
(“There can be no denial of ‘effective assistance of trial

counsel arising from counsel’s failure to ‘make a motion or

~argument that has 1little or no chance of success.’”) (quoting

Stultz, 2 N.Y.3d at 287).

B. Trial Counsel’s Investigation into Defendant’s-
Cellular Telephone Records Was a Matter Dehors the
Record. Furthermore, Trial Counsel’s Performance Was

Reasonable, and Defendant Was Not Prejudiced by the
‘Alleged Error.

Defendant’s claim that he was deprived of the right to the
effective assistance of trial counsel because counsel did not
_ investigate “defendant’s personal data in his cellular telephone .

found on his person and the cellular telephone records produced
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at Frial by the Peopie" (Defendant’s vMotion at 8-13) was
unreviewable on direct appeal; because defendant faileal to
cfeate an adequate record for review'of_the'claim.' “[T]he lack
of an adequate record bars revllew on direct -appeal not only
where vital ev1dence 1s plainly absent, A but wherever~the.

record falls short of establishing conclusively the merit of the

'defendant's claim.” People v. McLean, 15 N.Y.3d 117, 121

-(2010); see People v. Kinchen, 60 N.Y.2d 172, 773-74 (1983).

Accordingly, appellate counsel was _reasonable for not raising
thislclaim on;defendant's direct appeal3 To the extent that the
claim could have been reviewed, trial counéei’s pérfotmanca was
reasonable and defendant was not p:ejudiced by the 'allaged
’errof. |

To be sure, a defense counsel “haa a duty to. make
reasonable investigations or to make a reasoﬁable decision that

makes particular investigations. unnecessary.” . Strickland,

1466 U.S. at 691; see People v. Bussey, 6 A.D.3d 621, 623
(2d Dep’t'2004). However, as with “any ineffectiveness case, a
particular decision not to investigate must be directly assessed
for réasonableness in all the circumstances, applying a'heavy
measure of deference to counsel;s judgments.” Strickland,

- 466 U.S. at 691 (emphasis added); see People v. Reid, 31 Misc.

3d 712, 717 (Sup. Ct. N;Y.‘ County 2011) (only “[a] complete
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"~ abdication of the duty to investigate, for no strategic reason,

renders counsel ineffective”) (citing People v. Fogle, 10 A.D.3d
618, 619 [2d Dep’t 2004]). |

Here, the record 6f defendant’s trial does not reflect thé
investigation or\the lack of investigation that trial counsel
‘conducted into defendant’s case. A claim thaﬁ is based on off-
the—record faéts'—— such as one involving a defense counsel’s
investigation - is properly brought in a motion pursuant to

C.P.L. § 440.10.  See People v. Browder, 127 A.D.3d 777

(2d Dep’t 2015) (ineffective assistance of counsel claim baséd
partly on counsel)s alleged failure to investigate the crime
scene could not be “resolved without reference to matter outside
the record,” and “a CPL 440.10 proceeding [was] the'appropriate
forum vfor reviewing the claim in its entirety”) (citations

‘omitted); People v. Blackwood, 108 A.D.3d 678, 679 (2d Dep’t

2013) (“[tlhe appropriate vehicle to allege ineffective
assistance of counsel groundéd in allegations referring to facts/
outside of the record is pursuant to CPL 440.10, where matters
dehors the record may be considered”) (citations and internal

punctuation marks omitted); People v. Craft, 104 A.D.3d 786, 788

(2d Dep’'t 2013) (where the record contained insufficient

evidence for the appellate court to review the defendant’s

claim, such claim could ‘“properly be reviewed only in the
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context of a motion to ~vacate the judgment .of conviction
'pursuanf to CPL 440.10, which is desighéd for the pufpose of
developing matter dehbrs the trial record”) (citations omitted)}
Fogle; 16 A.D.3d at 618419 (trial counsel’s “comélete_failure to
invéstigate”‘was revealed at a heafing whichvthe trial court had
-condﬁcted on 'defendant;s “motion tov Vacate the Jjudgment of
conviction pursuant-to C.P.L. § 440.10).

Consequently, a claint;that trial counéel‘ Was Ainéffective
for not investigating defendant’s cellular telephone records was
unreviewablé on direct appeai, because it was predicated on

matter dehors the record. See Browder, 127 A.D.3d at 777

(ineffective _assistancé of counsel claim based partly on
counsel’s alleged failure to investigate involved matter dehors
the record and could'not‘be'revieWed on direct appeal); Davis,

83 A.D.3d at 860 (same); People v. Reyes, 60 A.D.3d 873, 875

(2d Dep’t 2009) (same); Haynes, 39 A.D.3d at 564 (same).

To the extent that trial éounsel’s exclamation that he was
“sandbagged” (366) by .the prosecﬁtor’s unforeseen. use of
cellular .ﬁeléphone records during the cross—examination of
Magdelena Perez - implied thét counsel had not hinself
investigated those réqords;.counsel had reasonably>believed the
alibi that defendant had presehted té him. The record

demonstrates that Perez was involved in defendant’s case from
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its earliest stages, in that she had teétified on defendant’s
‘behalf in the grand jury (Perez: 308-09, 312-13, 318-19, 326).
‘Thus, defendant had asserted his alibi before trial counsel,
Martin Goldberg, Esqg., came to represeht defendant.® Presumably
defendant told Mr. Goldberg about his alibi and presented Perez
as his witness; Without the clarity of hindSight, it would not
have been unreasonable for trial counsel to presume thét_Perez
was credible. 'Thereforé, it would not have been unreasonable
for counsel not to ~investigate defendant’s céllular telephone
records covering the time when defendant and Perez had said that
they were together. Indeed, as the Magistrate Judgé stated in
recommending that defendant’s petition for a writ of habeas
corpus be denied: ' B

Petitioner’s claim that counsel failed to

adequately prepare his alibi .witness

Magdelena Perez for trial and failed to

investigate the cell phone records used

~against Perez during cross-examination is

insufficient to establish ~constitutionally

ineffective assistance. Counsel’s failure

to subpoena Perez’s cell phone records was

not unreasonable, as only in hindsight would

counsel . know that the records would
undermine - the witness’s credibility.

® Defendant was represented by a different attorney, Jerilyn

Bell,. Esqg., then of The Legal Aid Society, through the

completion of the hearings (12/09/04 at 18). Mr. Goldberg told -
‘the court: “She did an extensive investigation. She did a lot
more work than most lawyers would ever conceive of doing. I
looked at what she did. And I know she discussed with

[defendant] what this is all about.” (12/09/04 at 18).
' 27



Indeed, counsel acknowledged at sentencing
that “[t]he alibi witness I put on did not-
make a very favorable impression at all and
had I known she would testify as she did, I
would have kept her off, obviously.”
(S. 4.)[.] Furthermore, although petitioner
asserts that there is ' “no doubt that
petitioner’s trial counsel | failed to
interview Ms. Perez,” petitioner submits no
‘evidence relating to whether he made counsel
‘aware that Perez had called to “a cell phone
registered to petitioner.” (Pet. Mem.,
p.-31.)[.] Defense counsel could not have
prepared for this issue unless it had been
raised prior to Perez’s testimony.

Ayala v.. Ercole, No. 09-CV-3400 (DLI) (LB), 2011 U.S. Dist.

LEXIS 153054, at *31-32 (E.D.N.Y. June 28, 2011). In any event,

given the portable nature of a cellular telephone, defendant

could have been using his.cellphone from any location, so an
investigation iﬁto‘the call logs themselves would not have been
conclusive of defendant’s whereabouts.

In the instant motion, defendant argues  that aﬁ
investigation into his cellular telephone records would have
supported his alibi defense in thaf, had trial counsel conducted
such an investigation, he would have found that “defendant did
not actually possess the cellular telephone involved in the 23
minute call,” and thét “the cellular telephone was continuously
in use by someone else while the defendant was incarcerated”

(Defendant’s Motion at 10-11). While defendant’s assertion that.

his cellular telephone was still being used while he was
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incarcerated supports an inference that another person ~had
access to his cellphone at that time, an investigation of the
call logs for the cellphone registered to'defendant on the date
of the crime -- November 18, 2003 -— would not support the same
inferencé. Furthermore, while defendant contends that the
cellphone he possessed on November 18, 2003 was not the same
cellphone that the prosecutor had “falsely accuse[d]” him of
possessing 4(Defendant's Motion at 11), the evidence that
defendant- challenges as objectionable came not from the
présecutor, but from the testimqny of.his own witnesé.

The pertinent facts are as follows: Perez.testified that
she met‘défendant at a dance hall on October 18, 2003, and that
she and defendant left together and went to a hotel (Perez: 304,
309-11). She said"that she gave defendant her two cellphone
numbers and that they spoke a few times after meeting (Perez:
304, 309). ‘ Perez testified that, on November 18, 2003,
defendant had cailed and wanted to see her (Perez: 304-05, 319—
20) . Perez claimed that she picked defendant up at 5:15 or
5:30 p.m. and that, ét around 6:00 p.m., they arrived at the
same hotel they had gone to the firét time (Perez: 305—06, 315-
17, 320). Perez said that defendant paid cash for the room and
that she threw away the receipt (Perez: 306, 317-19). Perez

/

testified that they left the hotel at around 9:30 p.mfgand she
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drove defendant to the corner of Third Avenue and Butler Street
(Perez: 306).! Perez maintained that itvwas almost 10:60 p.m.
when she dropped defendant off. (Perez: 506407).
On'cross~examination, the prosecutor, who possessed Perez’s
. cellular telephone records, asked Perez to explain an outgding
23-minute telephoné call té defendant’s cellphone'thét was made
at around 5:24 p.m., givén Perez’s testimony that she was in he:
car with defendant at that time (Perez: 319~23i. Perez said
that she had called defendant to tell him that she was near and
to wait, and that her phone might have remained on when it was
in the pocket of her purse (Perez: 320-23). The prosecutor then
showed . Perez’s telephone recordé to Perez (Perez: 320-21).
vBeCause Perez could ﬁot recall defendaﬁt’s cellphone number, the
pfosecutor also showed defendant’s ce;lular telephone-reéofds to
Perez to réfresh her récollectioni (Perez: 321-22). _ Perez
‘chfirmed'that the number she ﬁad called at 5:24 p.m. belonged_
to defendant (Perez: 321-23).
'Thus, contrary to defendant’s .asseftion that “the
prosecufdr misled tﬁe jury in(to] beiiéving that the cellular
telephone records show that Perez called the defendant and thét
the call lasted 23 minutes” (Defendant’s Mdtion at 10-11), the
- prosecutor had merely inquired about the call, giving Perez an

opportunity to explain, and Perez testified that she had called
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defendant’s cellphone. Defendant’s cellular telephone .records
were never entered into evidence, and were used for the limited
purpose of refreshing Perez’s recollection as to defendant’s
cellular telephone.ﬁumber (369-70) . Furthermore, trial counsel
Qas' giﬁen access to the records during the triai and an
opportunity to review them before conducting redirect
examination of his witness (367-68). The document consisted .of
only three pages, including subscriber information and a list of
phone calls made .on November 18, 2063 (371-72). The court
stated thét it had “allowed both parties to go up and show the
witness the portion of the document that was being utilized to
"refresh [her] recollection” (370).

In any event, even without the production of defendant’s
cellular telephone .records, the prosecutor could have
vincorporated defendant’s number into the trial by othér means,

such.as by calling a rebuttal witness who might have known or

—

recorded defendant’s number.

Finally, in light of the overwhelming evidence of

defendant’s qguilt ‘(see infra at 35-306), defendant cannot

establish that, had trial counsel investigated his Cellular
telephone records before trial, there was a significant

probability that the outcome of the trial would have been

different. See People v. Crimmins, 36 N.Y.2d 230, 241-42 (1975)
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(no prejudice where no significant probability exists that jury-
would have adquitted but for the alleged error); see a_lﬁ
Pearson, 69 A.D.3d.vat 963 ’(an_y errbr in the pro'secutor’s'.use of
- subpoenaed ‘me.dical records was harmless). CQntrary to
defendant’s claim, defendant’s cellula_r telephone records weré
not material.. The A5:24 p.m." telephone call_at. issue occurred
more 'than four hours before, at 9:40 p.m., defendant and his
. accomplice ‘pushed their way into the Santiago’s apartment.
Thus, the telephoné. records were not probative of defendant’s

conduct or whereabouts at the time the crime was committed.

C. Trial Counsel’s Presentation. of an Alibi Defense
Concerned Trial Strategy Which Reviewing Courts Have
Refused - to Second-Guess on Appeal. Furthermore, the

Record Demonstrates that Trial Counsel’s Overall
Performance Was Reasonable. )

Defendént’s claim ﬁhat trial counsel was ineffective fof
" presenting a “flawed alibi defense” (Defendant’s Motion .at 13-
16) concerns the str-‘ategi‘c.: 'Vdecisions of ’triél’ counsei, which
- reviewing cour.ts have refused to second—guessvon app.eal. F_SE

‘People v. Prescott,. 63)A.D'.3d 1090 (2d Dep’t 2009) (defendant

was not deprived of effective assistance of counsel where
rcounsel presented an alibi witness whose testimony ‘was
impeached, and defendant “failed to demonstrate the absence of

strategic or other legitimate explanations for counsel’s alleged

shortcomings”) "(quoting People V. .Taylor, -1 N.Y.3d ‘174, 176
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(2003]); Bussey, 6 A.D.3d at 623 (“the emphasis of some defenses

over others is a matter of trial strategy that will not be

second—guessed on appeal”) (quoting People wv. Rodriguez,

132 A.D.2d 682 [2d Dep’t 1987]); see also Satterfield, 66 N.Y.2d

at 799—800'(reviewing court should not second-guess “whether a
course <chosen by defendant’s counsel was the best trial
strategy, or even a good one, so long as defendant was afforded

meaningful representation”); People v. Tuzzio, 201 A.D.2d 595,

596 . (24 'Dep't 19¢94) (same) . , Furthermqre, ‘the record

demonstrates - that trial counsel’s overall performance was.
reasbnable.

Trial counsel cogently presented three theories of defense:
misidentifieation, third—pérty guilt, and alibi. In.his opeﬁing
statement, counsel told the jﬁry that novfingerprint evidencevor
DNA evidence linked defendant to the case, and that he was going
to focus_on showing the jury how “limited” the opportunity was
for the &ictim,b an “elderly woman,k to see defendant (23).
Counsel suggested that soﬁeone close to the Santiago family, who
knew detailed,infoimation about the femily, i.e., the $29,000
amount of a loan from a member of the Santiago family to a third
party, had committed the erime (23—26)7 Finally, counsel told

the jury that “[t]he defense part of this'case if there is a

defense part will be that there was a reason [defendant] was in
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that area at that time” that had “nothing to do with burglaiy”
(27) . Counsel asserted that defendant wés with a woman at a
motel before the burgleryv occurred, and fhat ‘the woman then
dropped'him off at a location a short distance from his home
(27-28). Thus, trial counsel presented defendantfs alibi as a
supplemental defense theory.

Although. trial counsel’s. decision to present‘ nhe alibi
'defense by celling Magdalena Perez to testify was not ultimately
a winning strategy, the strategy.was “reasonable and legitimate”
under. the circumstances and evidence presenﬁed. Benevento,
91 N.Y.2d at 712-13. Trial counsel reasonably presented the
alibi ~defense in‘ an attempt to counter the People’s evidence
that.defendant had been identified as one of the burglars who
was inside tne Santiago’s apartment, and to explain defendant”s
presence on the streef when defendant engaged in a phySical
altercation with Erik Marin. Moreover, tne'presentation of the
alibi defense did not undermine ﬁhe viability of the primaiy
defenses that defendant had been misidentified and that someone
else had committed the crime (335—49).

In addition, the record otherwise fails to support
defendane’s claim of ineffective assistance of triel counsel
inasmuch as it demonstrates that 4tfial counsel rendered

meaningful representation to defendant at all stages of the
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proceedings. See Davis, 83 A.D.3d 860; Haynes, 39 A.D.3d at

564; see also People v. Valath, 56 A.D.3d 578 (2d Dep’t 2008)

("defendant failed to demonstrate that he was denied_méaningful
representation or that there were no strategic or other
legitimate explanations for counsel’s alleged shortéomings”).
éounsel was more than adequately prepared and possessed an in-
depth familiarity of the facts of defendant’s case. Counsel
argued 1in opposition to ‘the ﬁeople’s Sandoval motion land
successfully limited the scope of the admissibie evidence in
defendant’s criminal history, whére the court precluded the
.People from eliciting the ﬁnderlying facts of defendant’s prior
felony convictions and the fact that defendant was on parole
(12/09/04 at 7-11). As discussed, supra, counsel made a cogent
opehing statement in which he set fofth'the defense theories of
misideﬂtification, third-party éuilt, and alibi.

Counsel cross-examined the prosecution witnesses about
their opportunities to view defendant, and he highlighted the
evidence that the amount of money demanded from Claudia and
Angel Séntiago during the burglary -- $29,000 -- was the same
améunt as a loan that Mrs. Santiago had co-signed for the third-
party, Roberto Inguanzo. Counsel also made - appropriate
objections, requested appropriate charges, and called Magdalena

Perez as a witness to present defendant’s alibi. Counsel moved
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for a mistrial based on the prosecutor’s use of cellular
telephone records during her cross—examiﬁation of Perez; given -
that the prosecutor had not disclosed those records ‘to the

defense (366-70).

Fihally, counsel gave a comprehensive closing argument, in
which he attempted to rehabilitéte Peréz from the prosecutoi's‘
chailenge to her credibility and the prosecufor}s‘ suggestion
that “([Perez] Qas here because she was paid to be here or
because she [was] the wife’s friend” (333-35). But‘counsel'a130~
toid the jury_that, even if they rejected fhe alibi witness, and
éven if.they concluded that the alibi was “a total fabrication,_
totally félse,”, that that 'was “*not a reason by itself for
ééﬁviction” (335). - Counselrthen reviewed éll‘the evidence in a-
manner that challenged the testimony of the»People’s witnesses
and édvanced the Q¢fehse' theories of misidentificétion épd
third-party guilt ,(335—49). Therefore, counsel’s voverall
pefformance was within the broad range of what is professiOnélly

reasonable. See People 'VL Charles, 309 A.D.2d 873 (2d Dep’t"

2003) (defendant received meaningful - representation where
counsel “presented a reasonable defense, interposed appropriate'
objections, éffectively cross-examined witnesses, and delivered'

a codent summation”).
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In any event, even if trial counsel’s p:esentation of the
alibi defense was objectively unreasonable, defendant was not
prejudiced. Defendant was_conviéted of three counts of first-
degree burglary not beca;ée of counsel’s errors, but because-tﬁe
People adduced eQidence beyond a reasonable doubt at trial of
defendant’s guilt of those cfimes. Even if defendant’s counsel
had taken the actions that defendant would have had him take,
there is no reasonable probability that the outébme of the trial
would have been more favorable to defendant .

In this case, there was no dispufe that the burglary
occurred. Rather, the disputed issue was defendant’s identity
as one of the burglars, and the evidénce of defendant’s identity
as one .of the burglars was overwhelming. Erik Marin, who\
identified defendant at trial, had seen defendant’s face and had
made eye cwg;act with'him twice -- the first opportunity was
outside the Santiaéo's apartment, and the other was ‘outside'
their house. Marin and Edwin Sandino then chased defendant from
the house iﬁmediately after the burglary; During the chase,
defendant was out of Marin and Sandino’s sight for only one
minute or less when defendant rounded a street corner on foot.

Defendant was not out of their sight'after'he entered a livery

_cab. That span of time when defendant was out of their sight
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was toe short for either Marin or Sandino<to'forget defendant’s
appearaﬁce orfto misidentify defendant as one of the robbers.
Furthermore, - Claudia Séntiago identified defendant in a
lineup as one of the robbers; Mrs. Santiago aleo identified’ the
box cutter recovered.from defendant upon his arreet as the one
ueed in the robbery. Defendant’s alibi. witness, Magdeiena
Perez, was unable to undermine this strong and convincing
eviaence of defendant’s identity as one of the-robbers, Thus,
in ‘lighf of the. overwhelming evidence, none of defendant’s
al;egations of trial counsel error affected the verdict or

denied defendant the right to a fair trial.

L

In sum; appellatelcounéel was reasonable_for.not raising a
claim of ineffective assistance of trial counsel on defendant’s
direct appeal, ; First; defendant’s allegations against trial
cognsel are based primarily on ﬁatter dehors the record and,
cdnsequently;' the claims were unreviewable ven direct appeal.
Fﬁrthermore, defendant’s allegations of" ineffective assistance
of trial‘counsel are without merit and would not have fesulted
in a reversal of_ defendantfs convictioﬁ. In any event;
defendent has failed to meet his hfgh burden of'demonstrating
that appellate counsel provided him with less than meaningful

representation. Even if the claim of ineffective assistance of
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trial counsel had merit, that claim was'not so clearly stronger
~than the claims appellate counsel raised so  that appellate
counsel’s performance was outside the broad range of what is

professionally unreasocnable. Accordingly, defendant’s motion

for coram nobis relief should be denied as to this claim.
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POINT III

APPELLATE COUNSEL REASONABLY CHOSE NOT TO RAISE A
CLAIM THAT DEFENDANT WAS NOT SENTENCED AS A SECOND
- FELONY OFFENDER IN COMPLIANCE WITH THE PROCEDURAL
REQUIREMENTS OF C.P.L. § 400.21. FURTHERMORE,
DEFENDANT HAS NOT SHOWN THAT HE WAS PREJUDICED BY
APPELLATE COUNSEL’S DECISION NOT TO RAISE THE CLAIM.

(Responding to Defendant’s Argument V)

Appellate counsel acted reasonably by not raising a claim
that defendant'was not senteﬁced as a second felony.offénder in
compliance with' the procedural reéuiréments of C.P.L. § 400.21
(see Defeﬁdanf’s MotidnAat 17-19). Defendant’s proposed claim
that he was improperly sentenced aé a second felonyloffender was -
ﬁnpreserved' for "appeilate review. in addition, - defendant has
not established that he was prejudiced-by appellate counsel’s
decision not to raise the qlaim.

Criminal Procedure Law section 400.21v'sets ‘forth the
procedure that must = be complied . with when a defendant 'is
sentenéed as a second felony offendef.. That provision,_ inA
perﬁinent 'part; directs the prosecutor td file a predicate
felony =statement, setting forth the> date .and place of each
alleged predicatg felony conviction,  “in any case where it
appears that a defendant who stands convicted of a felony hés
pgeviously-been cénvicted of a predicate felony and may be a
second felony offender as defined in séction 70.06 of the pénal

law.” C.pP.L. § 400.21(1),7 (2).' If a 'defendant chooses to
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challenge the convictions enumerated in Athe predicate felony
statement, the‘People must prove beyond a reasonable doubt: the
existence of the defendant’s predicate felony convictions, and
the defendant may challenge the constitutionality of those prior

convictions. See People v. Diggins, 11 N.Y.3d 518, 524 (2008)

(People are required to prove existence of predicate felony

conviction, not its constitutionaiity); People v. Harris,
61 N.Y.2d 9, 15 (1983) (defendant has burden of proviﬁg that
prior conviction used for predicate felony offender adjudication

was unconstitutionally obtained); People v.. Pelkey, 63 A.D.3d

1188 (3d Dep’t 2009) (same); People v. Smith, 56 A.D.3d 695

(2d Dep’t 2008) (same).

Defendant’s claim that the prosecutor and the éourt failed
té comply with the requirements of C.P.L. § 400.21 before he was
sentenced was not preserved for appellate review, because
defendant’s trial attorney did not argue atvsentencing that the
court did not. comply with the proper procedure. §§§.vC.P.L.

§ 470.05(2); People v. White, 144 A.D.3d 1057, 1058 (2d Dep’t

2016) (declining to review unpreserved claim that defendant was
improperly adjudicated a second felony offender); People wv.

Brown, 123 A.D.3d 732 (2d Dep’'t 2014) (same); People V.

Sanabria, 110 A.D.3d 1012, 1013 (2d Dep’t 2013) (same); cf.

People v. Smith, 127 A.D.3d 790, 791 (2d Dep’t 2015) (this Court
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exercised its interest of Jjustice jurisdiction to review
defendant’s unpreserved claim that he was improperly adjudicated

a second felony offender); People v. Puca, 106 A.D.3d 758

(2d Dep’t 2013) (same); People v. Feder, 96 A.D.3d 970, 971
(2d Dep’t 2012) (same). Appellate counsel canhot be considered

ineffective for choosing not to raise an unpreserved claim . on

defendant’s appeal. See People v. Bolling, 297 A.D.2d 686

(Zd' Dep’t 2002); People v. Vilante, 292 A.D.2d 638 (2d Dep’'t

2002); Luna v. Artus, No. 10 Civ. 2565, 2011 U.S. Dist. LEXIS

106170,‘at *12‘(E.D.N;Y. July 20, 2011); Munoz v. Burge, No. 02~

CV-6198, 2010 U.S. Dist. LEXIS 88100, at *34 (E.D;N.Y. Aug 20,
2010), aff’d, 442 Fed. Appx. 602 (2d Cir. 2011). Furthermore,
unless év defendant can show that this Court would havé
considered  the unpreserved claim in the interest of jusfice and
.that relief bn the’ claim would have been granted, the defendant

will fail to show prejudice from appellate counsel’s choice not

to raise it. See D’Amico v. Miller, No. 09 Civ. 4571, 2012 U.S.
Dist. LEXIS 82989, at *3 (S.D.N.Y. June 13,,_2012) {(“because
interests-of-justice review is entireiy a matter of disdretion,

Petitioner cannot meet Strickland’s requirement that he

demonstrate that a reasonable probability that but for an
unprofessional error by his couﬁsel, the . result of the

proceeding - would have been different”); Cummings v. Conway,

42



No. 08-Cv-740, 2011 U.S. Dist. LEXIS 67127, at *14 (W.D.N.Y.
June 23, 2011) (appellate: counsei not .unreasonable for not
raising unpreserved claims, because “claims not raised in the
trial court are reviewed ‘sparingly’ and ‘interests of-jUstiCé’
review is not routinely performed”).

In addition, defendant has not shown that he was prejudiced
by appellate counsel;s decision not to raise the claim that the
" sentencing - was not in compliance with thA procedural
requirements of C.P.L. § 400.21. First, while the sehtence and
. order of commitment in this case states that defendant was
sentenced as é second felony offender, the court, at sentencing,
referred to the fact that defendant had five prior felony
convictions, but did not say that it was sentencing defendaﬁt as
a.second felony offender.

Moreover, even assuming that defendant was in facf
sentenced as a second felony offender, defendant has not shown
that he waé prejudiced by the alleged non-compliance with the
procedural requirements of C!P.L.‘§ 400.21. In order to show
prejudice,’defendant must establish that there is a reasonable
probability that he would not have been found to be a second
felony offender if he had been afforded the proper ;upcedure-
under C.P.L. § 400.21. In his current motion, defendant dbes

not deny that he was convicted of five prior felonies, nor does
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he raise any grounds foﬁ controverting the constitutionality of
those prior convictions.. | Accdrdinély, defendant haé not shown
that he had any viabl_e ground on which tcs challénge any of his
five pfior_ felony COnvictions, such that he would ha{re prevailed‘.
in precluding the use of each of the five prior felony

convictions as a predicate felony that would constitute a basis

for adjudicating him a second felony offender. See Sanabria,
110 A.D.3d at 1013 (defendant’s failure to allége grounds on
appeal for controverting constitutionality of his prior

convictions rendered harmless the court’s error in failing to

specifically ask defendant if he wished to controvert prior

convictions); Peoplé v. Chase, 101 A.D.3d 1141 (2d Dep"t 2012)
('same). |

In sum, defendant’s claim that the. court aid not follow thé
proper procedure at sentencingA is 'u‘npreserved, and defendant has
not shown that he was prejudiced by the court’s alleged non-.
compliancé W,i.th C.P.L. § 400.21. 'Accordingly, defendant"s claim
‘that he was deprived of the effective assistance of appelléte
counsel by counsel’s‘ choice not to challenge the sentence on

this ground should be rejected,' because defendant has shown

neither deficient performance nor prejudice.
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CONCLUSION

FOR THE FOREGOING REASONS, DEFENDANT’S CORAM NOBIS
APPLICATION SHOULD BE HELD IN ABEYANCE AND DEFENDANT
SHOULD BE PERMITTED TO SERVE AND FILE A NEW BRIEF
LIMITED TO THE ISSUES OF WHETHER HIS CONVICTIONS OF
TWO COUNTS OF BURGLARY IN THE FIRST DEGREE UNDER P.L.
§ 140.30(2) WERE MULTIPLICITOUS AND * WHETHER THE
COURT’S TIMPOSITION OF CONSECUTIVE SENTENCES ON THE
BURGLARY COUNTS WAS PROPER. DEFENDANT’S REMAINING .
CLAIMS DO NOT WARRANT CORAM NOBIS RELIEF AND DEFENDANT
SHOULD BE PRECLUDED FROM RAISING THOSE CLAIMS, AND ANY
OTHER CLAIMS, IN THE NEW BRIEF.

Dated: Brooklyn, New York
' September 29, 2017

Respectfully submitted,

' ERIC GONZALEZ
Acting District Attorney
Kings County

LEONARD JOBLOVE

JILL OZIEMBLEWSKI

Assistant District Attorneys
of Counsel
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APPENDIX C

AFFIRMATION
APPELLATE COUNSEL



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

X

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent, : ;
: A.D. No. 05-00576
-against- - : Ind. No. 8275/03
BENJAMIN AYALA, _ : AFFIRMATION OF
: APPELLATE COUNSEL

: IN RESPONSE TO

\ Defendant-Appellant. CORAM NOBIS PETITION

: X

| PAUL SKIP LAISURE, an attorney admitted té practice in the courts of this
State, hereby affirms under the penalties of perju‘ry that the following statements are true,

except those made on information and belief, which he believes to be true:
1. Iam assbciated with the office of Lynn W. L. Fahey, assigned by this Court

on March 22, 2005, to represent appellant on his appeal from 2 judgment of the Supreme

“Court, Kings County, rendered on January 11, 2005, convicting him, after a jury trial, of

three counts of burglary in the first degree, two under P.L. §140.30 (2) (caused physical
injury), and one under P.L. §140.30 (3), (used a dang/erous instrument), and sentéhcing
him to three consecutive prison terms of 12 years (Collini, ., at trial and sentence).

2. I make this affirmation in. resp‘onse to appellant’s motion for a writ of error
coram nobis alleging that he received ineffective assistance of appellate counsel because our

office should have raised several additional issues on his direct appeal. This case was



briefed by an attorney who is no longer in this office and supervised by an attorney who
has since retired. : & r

3. Appellant.was indicted for first-degree burglary and related charges in’
connection with a November 2003 Brooklyn burglary. ‘The first three counts of .the
indictment charged that he entefed a dwelling and caused physical injury to Angel
Santiago inside (Count 1), that in hJs flight from that dwelling he caused phyéical’ 1n]ury

to Erick Matin (Count 2), and that before leaving the dwelling he diéplayed abox cutter

~ (Count 3).

4. The trial testimony was thgt two men éntered the apartment of Claudia and
Angel Santiago and demanded the exact amount of money involved in a_disputé between
Claudia and someone who haci been at the apartment before the incident. A.fter the men -
injured Angel and then ﬂed,} Cll\audja’s' two grandsons, Erick and Edwin, ﬁel&ng
brbomsﬁéks, ran into the Astreet. after them.. After losing sight of the men, Erick and
Edwin saw appellant and another man exiting another building. Erick assumed they were
the bﬁrglars because they ran when he chased themr When Erick hit app‘ellant on the .
head With his broomstick, appellant stabbed him. Claudia Santiago identified appellant
at a’iine-up the following day, but neither she nor Bdwin identified apvpellan,t at trial.
Erick could not state with certaint‘yvthat appellant was one of the burgl‘aré. Appellant was

convicted of all th'reg counts of first-degree burglary.



5. This Office filed a brief arguing that the People failed to prove appellant’s
guilt of the charges beyond a reasonable doubt, and that the verdict was against the
- weight of the evidence. Appellant filed a pro se supplemental brief arguing that the trial
court illegally imposed consecutive sentences.

6. In a decision and order dated January 23, 2007, this Court affirmed the
judgment, holding that the People had proven guilt beyond a reasonable doubt, and that

the conviction was not against the weight of the evidence. People v. Ayala, 36 A.D.3d

827 (2™ Dept. 2007). The coutt also held that‘the imposition of consecutive sentences
was propet. 1d. Appellant’s application for leave to appeal to the Court of Appeals was
denied by Judge Graffteo on April 20, 2007.

7. In his current motion for a writ of CLIOL Coram nobis, appellant claims, among
other things, that our office should that the indictment was multiplicitous in tlhat it
charged one burglary in separate counts.' This claim appeafs to have merit. Appellant

was indicted on three counts of first degree burglary: two under P.L. § 140.30(2) (caused

! Appellant also claims we should have raised four additional issues: 1)

ineffective assistance of trial counsel for failure to challenge the prosecutor’s subpoena
for cellular telephone records because it was returnable to the prosecutor rather than the
court; 2) ineffective assistance of trial counsel for failing to investigate the cellular
telephone records before the prosecutor used them at trial; 3) ineffective assistance of
trial counsel for interposing an alibi defense that was contradicted by the telephone
records; and 4) the sentencing was invalid due to lack of 2 pre-sentence report. As to the
first and fourth of these, to the extent there was any error, it was harmless. And as to the
two ineffective assistance of trial counsel claims, both involve matters not on the record
and, therefore, could not have been raised on direct appeal.



physical injury) and one under P.L. § 140.30(3) (threatened the use of a dangerous
instrument) (see Indictment 8275/2003, Exhibit A attached). He was convicted of all

_ three counts and sentenced to consecutive prison terms. Citjng People v. Aaron, 296

| A.DF.Zd v508 '(2d Dept. 2002), appellant érgues that the indictment was multiplicitous —
 that is, mote than one count charged a single crime — because the three nounts wére gll
predicated upon a single unlawful entry (Petition at 17-18).
- 8. In Aaron, two counts of the indictment chatged the defendant with
“unlawfully éntering the sarne dwelling while displaying a weapon to four people inside.
The People argned that-as many as four counts, nne as to each victim, Were permissible
but this Court held that, since “there was only one unlawful entry . . . . the deféndant
could be convicted of only one count.” Id. at 508. The Court reversed the defendant’s
conviction on the second burglary nount in the interest of justice notwithstanding defensé
counsel’s failure to obiect. Id It appearé that appeﬂant’s multiplicitnus indictment claim
‘in this case has merit under Aarons because all three of the burglary counts of which he
was convicted involved precisely the same illegal entry. |
9, Thé Fourr;h Department has drawn a distinction between mnltiple burglary
counfs charging a singlé unlawful entry under the same subdivision (P.L. § 140.2), and

burglary counts charging a single unlawful entry under different subdivisions (P.L.

. §§ 140.30(2) & (3)) People v. Griswold, 174 AD.2d 1038 4* Dept. 1991). In that case,



the court held that two counts charging first-degree burglary under subdivisioﬁ 2 for
injury to separate Victims after a single unlawful entry were muitipljcitous, but that‘a third
count charging first-degree burglary under subdivision 3 for usiﬁé adangerous instrument
after the same unlawful entryiwas not. Id. at 1038. 'This Court has not adopted that
vdubiou‘s distinction.’

10. © ‘Accordingly, had we raised gppellant’s multiplicitous indictment claim on

direct appeal, this Court, as it did in Aarons, could have exercised its interest of justice

juris’diction and dismissed at least one of thé burglafy counts under subdivision 2, and
possibly the third burglary count under subdiviéion 3 as well.

11, The fact that this. Coutt rejected the sentencing claim appellant made in his -
pro se sppplemental briefon direct ;appeal do_es‘ notleadto a different conclusion. In that
brief, appellant argued that his consecutive sentences were illegél because he had

_committed o-nly one actus reus (Pro Se Supplemental Brief at 7-8, Exhibit B attachéd), He
did not make élear, as he does now, that his claim was based on there having been a
single unlawful entry.. Dismissing two counts of conviction now, therefore, would not
conflict with this Cour.t’s- direct appeal rejection of appellant’s pro se consecutive

sentence claim.



WHEREFORE, I support appellant’s application for a writ of etror coram nobis,
and ask this Court to assign new counsel who can litigate the multiplicitous indictment

issue for him.

Dated: New York, Ne\;} York -
September 1, 2017

PAUL $KIP LAISURE
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INDICTM

UP R EME COURT OF T H E STAT E
COUNTY OF KINGS

THE PEOPLE OF! THE | 'STATE OF NEW YORK
AGAINST

. BENJAMIN AYALA - VFO
. ;DEFENDANT !
j 2003KN069603

1

i : :
(o ; ;

I

DUNTS

INDICTMENT NO.
ORANGE ZONE

OF NEW YORK

BURGLARY IN THE FIRST DEGREEE(3 COUNTS)

BURGLARY IN THE SECOND DEGRE

"ATTEMPTED ROBBERY IN THE FIRST DEGREE
ATTEMPTED ROBBERY IN THE SECOND DEGREE
CRIMINAL POSSESSION OF A WEAPON IN THE FOURTH DEGREE

(2 COUNTS)
ASSAULT IN THE SECOND DEGREE

ASSAULT IN THE THIRD DEGREE

i

"FOREPERSUN

CHARLES J. HYNES

DISTRICT ATTORNEY

8275/2003

30 €602

.
|

9 Hd 117




FIRST COUNT
THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF BURGLARY IN THE

" FIRST DEGREE [PL 140.30- 2] COMMITTED AS FOLLOWS:
: THE DEFENDANT ACTING IN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS KNOWINGLY
ENTERED AND REMAINED UNLAWFULLY IN THE DWELLING OF ANGEL SANTIAGO
WITH INTENT TO COMMIT A CRIME THEREIN 'AND IN EFFECTING ENTRY AND
WHILE IN THE DWELLING AND IN. IMMEDIATE FLIGHT THEREEROM——
DEFENDANT ' AND ANOTHER CAUSED PHYSICAL INJURY TO(ANGEL SANTIAGO,
" WHO WAS NOT A PARTICIPANT IN THE CRIME.

SECOND COUNT .
THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE' THE DEFENDANT OF THE CRIME -OF BURGLARY IN THE
FIRST DEGREE [PL 140.30-2] COMMITTED AS FOLLOWS:
THE DEFENDANT, ACTING IN CONCERT WITH ANOTHERAPERéON,

. ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS KNOWINGLY
ENTERED AND REMAINED UNLAWFULLY IN THE DWELLING OF ANGEL SANTIAGO
WITH INTENT TO COMMIT A CRIME THEREIN, AND IN EFFECTING ENTRY AND .
WHILE IN .THE DWELLING AND IN_IMMEDIATE FLIGHT THE
DEFENDANT AND ANOTHER CAUSED PHYSICAL INJURY T¢ ERICK MARIN, /WHO
WAS NOT A PARTICIPANT IN THE CRIME.

THIRD COUNT ) .

THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF BURGLARY IN THE
FIRST DEGREE{ P.L. l40.3b—31'COMMiTTED AS FOLLOWS:

THE DEFENDANT, ACTING IN CONCERT.WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS, KNOWINGiY

NTERED\ OR REMAINED UNLAWFULLY IN THE DWELLING OFféégﬁB}&
(giz;;;zs, WITH INTENT TO COMMIT A CRIME THEREIN, AND IN EFFECTING
ENTRY OR WHILE IN THE DWELLING OR IN IMMEDIATE FLIGHT THEREFROM,

" THE DEFENDANT USED OR THREATENED THE IMMEDIATE ﬁSE OF A DANGEROUS
INSTRUMENT, NAMELY: A BOXCUTTER. A



)

FOURTH COUNT
THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF BURGLARY IN THE
SECOND DEGREE [PL 140 25 -2] COMMITTED AS 'FOLLOWS:
THE DEFENDANT ‘ACTING IN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18 2003 IN THE COUNTY OF KINGS KNOWINGLY

:ERED AND REMAINED UNLAWFULLY IN THE DWELLING OF CLAUD
SANTIAGO WITH INTENT TO COMMIT A CRIME THEREIN.

" FIFTH COUNT ;
THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF iTHE CRIME OF ATTEMPTED
ROBBERY IN THE FIRST DEGREE[ P.L. 110/160.15-3] COMMITTED AS
FOLLOWS : '

THE DEFENDANT, ACTING IN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS, ATTEMPTED
TO FORCIBLY STEAL CERTAIN PROPERTY FROM_CE&EDIA SANTIAGO,) AND IN
THE COURSE OF THE COMMISSION OF THE CRIME OR‘OEETMMEDIATE FLIGHT
THEREFROM, THE DEFENDANT USED OR .THREATENED THE IMMEDIATE USE OF

A DANGEROUS INSTRUMENT, NAMELY: A BOXCUTTER.

SIXTH COUNT ,

THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF ATTEMPTED
ROBBERY IN THE SECOND DEGREE [PL 110/160.10-1] COMMITTED AS
FOLLOWS : '

THE DEFENDANT, AIDED BY ANOTHER PERSON ACTUALLY
PRESENT, ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS ,
ATTEMPTED TO FORCIBLY STEAL CERTAIN PROPERTYTNRMELY: A QUANTITY

SANTIAGO

<:TQF UNITED STATES CURRENCY FROM (CLAUDIA SANTIAGO | AND Kg\ff/



@
SEVENTH COUg .

THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT ACCUSE THE DEFENDANT OF“THE CRIME OF CRIMINAL.,
'POSSESSION OF A WEAPON IN THE FOURTH DEGREE [ P.L. 265.01- 2]
COMMITTED AS FOLLOWS :

THE DEFENDANT ACTING IN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS, KNOWINGLY
AND UNLAWFULLY POSSESSED ‘A DANGEROUS INSTRUMENT, NAMELY: A

vBOXCUTTER WITH INTENT TO USE UNLAWFULLY AGAINST ANOTHER NAMELY:
CLAUDIA SANTIAGO

EIGHTH COUNT

THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT ACCUSE THE DEFENDANT OF THE CRIME OF CRIMINAL
POSSESSION OF A WEAPON IN THE FOURTH DEGREE[ P.L. 265.01—2]‘
COMMITTED AS FOLLOWS: _ )

THE DEFENDANT, ACTINGAIN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE COUNTY OF KINGS, KNOWINGLY
AND UNLAWFULLY POSSESSED A DANGEROUS INSTRUMENT NAMELY: A

BOXCUTTER -WITH INTENT TO USE UNLAWFULLY AGAINST ANOTHER, NAMELY:
ERICK MARIN.

NINTH COUNT v

‘THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF ASSAULT IN THE
SECOND DEGREE[ P.L. 120.05-2] COMMITTED AS FOLLOWS:

'THE DEFENDANT, ON. OR ABOUT NOVEMBER 18, 2003, IN
COUNTY OF KINGS, WITH INTENT TO CAUSE PHYSICAL INJURY 76 g@g;ia

IN), CAUSED SUCH INJURY TO ERICK MARIN BY MEANS OF A DANGEROUS

INSTRUMENT NAMELY: A BOXCUTTER.

, TENTH COUNT
THE GRAND JURY OF THE COUNTY OF KINGS BY THIS
' INDICTMENT, ACCUSE THE DEFENDANT OF THE CRIME OF ASSAULT IN THE
"THIRD DEGREE [PL 120.00(1)] COMMITTED AS FOLLOWS :

~ THE DEFENDANT, ACTING IN CONCERT WITH ANOTHER PERSON,
ON OR ABOUT NOVEMBER 18, 2003, IN THE ¢deTY OF KINGS WITH INTENT
TO CAUSE PHYSICAL INJURY TC( ANGEL SANt ,
TO ANGEL SANTIAGO.

HARLES/ YNES
DISTRICT ATTORNEY
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The People of the State of New York,
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Benjamin Ayala, 05A 0302 =
Upstate Correctional Facility S
P.O. Box 2001 £
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ARGUMENT:

POINT ONE: The Appellant received three (3) consecutive twelve (12) year

sentences, which in this case are illegal pursuant to P.L. §70.25(2).



TABLE OF CASES

STATUTORY AUTHORITIES:

" Penal Law § 70.25(2)

Penal Law § 15.00(1)(3)

Penal Law § 15.00(3)

CONSTITUTIONAL PROVISIONS:

U.S. Constitutional, Amendment V

- NEW YORK STATE COURTS:

People v. Laureano, 87 N.Y.2d 640 (N.Y. 1996)
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PRELIMINARY STATEMENT

This 1s an appeal of a conviction in the Kings County Supreme Court before
Judge Colliru',].S.C., on January 11, 2005. The app.ell'ant's appeal counsel in this
ihatter, Tonya Plank, Appellate Advocates, 2 Recfor Street, 10 Floor, New York,
N.Y. lOOOé,iﬁled the direct appeal in this matter. A copy of the brief xvﬁs recetved

by the Appellant on the date of March 9, 2006. The appellant is using the appendix

method putsuant to 22 NYCRR § 670.10.2(c).

-Vi-



NEW YORK STATE SUPREME COURT
APPELLATE DIVISTON - SECOND DEPARTMENT
The People of the State of New York,

Respondent,

_v_

Benjamin Ayala,
Defendant
Statement pursuant to C.P.L.R. § 5531

1. The Indictment # :8275-03.
The Appellate Division Docket # :05-00576.
2. Defendant-Appellant: Benjamin Ayala.

Respondent: The People of the State of New York

3. Defendant-Appellant was convicted after a jury tral in Kings County Supreme

Court before the Hon. Justice Collini, ].S.C. of 3 counts of Burglary in the First

" Degree, (P.L. 140.30), for which he was sentenced to three (3) consecutive twelve

(12) year determinate sentences.

4. Defendant-Appellant filed ﬁlnel}/ his notice of appeal dated Masch 22, 2005.

5. Tonya Plank of Appellate Advocates filed a brief on the matter, which was

received by Defendant-Appellant on the date of March 9, 2006.

6. Defendant-Appellant was granted permission to submit a Supplemental Brief on

the date of :

-vii-



QUESTION PRESENTED

l. Were the sentences that the Appellant received, three (3) consecutive

twelve (12) year sentences, illegal pursuant to P.L. §70.25(2)?

~Viii-



STATEMENT OF FACTS

As' an Initial matter, the app:ellant continues to contend thnt he 1s iﬁnocent of
the charges for which he has been 9011victcd. This supplelhéntal brief should in no
way conflict _;vith hus direct appeal brief submitted by his appellate attorney. The
appellant hopes that the Court will construe the pleadings he has submitted in the

broadest terms possible under the given circumstances, he being 2 layman of the law

and a pro se litigant.

This supplemental brief is to directly contest the iﬂegéh’ty of thc. three (3)
consecutive sentences imposed by the Kings County Supreme Court ( SEE: Exhibit
"A" ). The ctimes for \vhic.h the appellant was charged with and convicted of are all
part of a single act, which constitute.all three o.ffensesf They are all interrelated
element crimes of one another. One (1) burglary occurted at (1) one residence and
one (1) address in Kings County at one (1) specific time.

Therefore, although .dle appellant is innocent of the th;'ee (3) burglary charges
for which he was convicted, he contends —thij’lt even though he ;vas‘wrongfully

convicted he was also wrongfully sentenced to three consecutive twelve (12) year

sentences ( SEE: Exhibit "B").



These sentences should have been concurrent pL,u'su;qnt' to Penal Law
§70.25(2). These sentences are more than excessive. They are by their very nature
ilegal. The appellant was sentenced to three (3) determinate twelve (12) year
consecutive senten.ces for one (1) burglary that occurred at 596 Baltic Street, idKings
County. There were two victims (C‘laudio and Angel Luis Sant@;igo), presedt at the
residence when the burglmjl ‘occurred in their apartment. It should also be noted as

well, from considering the police and coutt records that there was no one else present

at the burglarized residence.

Erl Marin and Edwin Sandino, the victim's grandsons came upon the
Appellant a city block from the incident. At that time they assaulted him with
broomsticks upon his head because they assumed that he was dne of the burglars.
This was due to the fact that he ran from them when they approached him in a
hostile manner with their weapons. In the process of trying to defend himself from
their assault, the appellant fought a sheet rock knife away from his assailants and cut

Lrik Marin. Even though Erik Matin was not present at the burglary that the

appellant was charged with, he became the third clm.rge of burglary for which the

appellant was found guilty.

S



In this supplemental bricf the appellant directly asks the Court for a
modification of fhc sentences tlﬁat were imposed upon him by the Kings County
Supreme Court. The Kings County Supreme Court, although obligated by law to
establish the lega]it.y of the sentences that they imposed upon this api)ellant, nevet

“cstablished theit legality at or before the time of sentencing.

It is evident that in this instance that the sentencing court failed to examine
the statutory definitions of the crimes by which the ﬁppellant was charged and
convicted. If the court had done so it would most likely have determined that
‘consecutive sentences ate illegal in this case. Therefore, the court would have realized
that in this instance it was left \yith no other alternative than to 1mpose concurrent

sentences upon the appellant.

Because the people failed to establish that the burglary of the home of\the £wo
victims constitutes separate and distinct. acts, based on the facts alleged within the
indictment, this Court should modify these sentences from consecutive sentences to
concurtent sentences in accordance with the legally hﬁposed statutory requirements

of Penal Law §70.25(2), concerning sentences of this nature.



It cleatly appears to the appellant ‘as if the sentencing judge levied three (3)
consecutive twelve (12) year sentences upon the appellant to impress upon the

appellant the fact he would not tolerate the appellant's alleged actions in his coutt, as
PL 3 Pl -2 ‘

~he stated in the sentencing transcript. However, if the sentencing judge was

attempting to impress this upon the appellant,i it would have been in his best interest
not to have sentenced the appellant to such illegal (consecutive) sentences conflicting
with the statutory requirements of New York Penal Law. There are rmmefous |
presiding cases in which New York courts dealt with this saine issue of sentencipg
modification from consecutive to concurrent» after ﬂleéﬁl sentences 1121va€ been

imposed, which the appellant will point to in his enclosed memorandum of law.

Finally, the appellant hopes that the couttvrecognizes the fact that he stands
convicted of a violent crime for the first time. His previous dealings with the court-
systemn have resulted in dismissal or conviction for charges that are noynviolentvby

nature. It appears from the court record that the judge did not considered this herein.

Although the appellant contests the fact that his sentences are more than
excessive and that they are illegal, he also hopes the Court will recognize that the
sentencing judge did not take this illegality into consideration at or before his

sentencing. This should be evident from the annexed Exhibit "B".

b



It should be further noted that the sentencing judge could not have been
obsetving the statutory requirements he was supposed to maintain in his court at the
time that the appellant was sentenced. This is evident by the very fact that the judge

/s

imposed consecutive sentences herein when statutory law called for concurrent

sentences.

The appellant prays that a careful review of the appellant's prior criminal
history as well as consideration of Penal Law §70.25(2) "concurrent and consecutive
sentences", would most definitely now afford the appellant more lenient sentences.

Sentences that are legally in line with his conviction at the time of his sentencing are

¥

in order.

Wherefore, because three (3) consecutive twelve (12) year sentences were
illegally imposed in this instance in violation of the statutory réquirernents of Penal .
ng § 70.25(2), this appellant prays that the Court rﬁodify the judgment, converting
his three (3) consecutively imposed twelve sentences into three 3) concurtent ﬁvelve

(12) year sentences.

Dated: Mav 23. 2006 @
: , /V/dx%//o Qé

Benjduiin Ayala




MEMORANDUM OF LAW

POINT ONE
‘The Appellant received three consecutive twelve year sentences,
which in this case are illegal pursuant to Penal Law §70.25(2).

Sentences imposed for two or mote offenses may not run consecutive where a

single act constitutes two offenses or where a single act constitutes one of the

offenses and a material element of the other. Penal Law § 70.25(2); see also: Péople V.

Laureano, 87 N.Y.2d 640 (N.Y. 1996) , People v. Parks, 95 N.Y.2d 811 (N.Y. 2000).

When consecutive sentences ate imposed, the people ate obligated to establish their
legality. In determining whether concurrent offenses are required, the sentencing
court (at the time of sentence or before sentence is imposed) must examine the

statutoty definitions of the crimes for which the defendant (appellant) has been

convicted. Penal Law § 70.25@; see also: Peoplev. Laﬁreano, .id.

The statute that provides that concurrent se'ntér‘lces must be.imposed for two
or mote offenses committed through an act ot omission which in itself constituted
one of the offenses was also a mﬁterinl element of the other(s) requires oﬁly
incorporation of the "act or omission," that is, the bodily movement or failure to act
that constitutes the offehse; the statute does lnot require Incorporation of 'evely

element of the first offense into any matesal element of the second or successive

offenses. Penal Law § 15.00, subs, 1.3: see also: Penal Law § 70.25(2).



To establish their claim that concurrent sentences ate not required because the

/
crimes Involve two separate and distinct acts, the People must identify the facts which

support their view and they may offer facts from the trial record. People v. DiLapo,

14 N.Y.2d 170, 173 (N.Y. 1964).

In determining whether concurrent sentences are mandated for convictions
arising from a single act, analysis required is whether the actus reus elements in all

offenses for which the appellant was convicted, by definition, are the same, or if the

- actus reus for one offense, by definition, a material element of the other. People v.

Bryant, 92 N.Y.2d 216 (N.Y. 1998); see also: People v. Pettus, 22 A.D.2d. 869

(N.Y.A.D. 2 Dept. 2005) and People v. Hamilton, 4 N.Y.3d 54 (N.Y. 2005).

The sentencing court is required to examine statutory definitions of crimes for
which the defendant (appellant) has been convicted to determine whether concurrent
sentences ate in order. In examining such, where as has occurred herein, multiple

\ _

counts rendered three criminal convictions in the same trial the court should consider

whether or not the actus reus for the three counts was a single inseparable act

pursuant to IVIcIiinnejI's Penal Law § 70.25(2). People v. Ramirez, 89 N.Y.2d 444

(N.Y. 1996); see also: People v. Daly, 20 A.D.2d 237 N.Y.AD. 2 Dept. 2005),

People v. Sims, 18 AD. 3d 372 (N.Y.A.D. 1st Dept. 2005).




e

Because these crimes of conviction involve an actus reus wherein they ate

"merely an inseparable act violative of more than one statute” which hereby warrants

a single punis'hment_. People ex. rel. Maurer v. Jackson, 2 N.Y. 259, 264; see also:

People v. Laureano, supra.; see also: People v. Dawvis, 12 A.D.3d. 237 (IN.Y.AD. 1st

Dept. 2004) and People v. Randolph, 16 A.D.3d. 1151 (N.Y.A.D. 4th Dept. 2005).

In this instance, inasmuch as the People are unable to point to any testimony
or evidence which would support the view that the two successive first degree

burglary offenses involved disparate or separate acts from the other first degree

burglary offense, they must all 1ﬁn« concurtently. People v. Gabbidon‘, 272 A.D.2d

411, N.Y.A.D. 2 Dept. 2000), see also: People v. Laureano, 87 N.Y.2d 640; and

People v. Sturkey, 77 N.Y.2d 979.

Imposition of consecutive sentences for these crimes was an etror because all
of these convictions arose out of a single, contemporaneous incident that requires

concutrent sentencing pursuant to Mclinney's Penal Law § 70.25(2). People v. Lyde,

258 AD.2d 669 (N.Y.A.D. 2 Dept. 1999); see also: People v. Velez, 206 A.D.2d 554,

(N.Y.AD. 2 Dept. 1994),



o e

*

Thete is no conclusion in this matter to be drawn other than the fact that the
appellant's convictions arose from a single act that could not be considered anything
other than one inseparable event. Therefore, the sentences for these convictions

should run concusrtendy pursuant to McKinney's Penal Law § 70.25(2). People v.

Dartvie, 224 A.D.2d 442, NY.AD. 2 Dept. 1996); see also: People v. Walsh, 44 N.Y.

2d 631, (N.Y. 1978), People v. Wallace, 152 A.D.2d 713, (N.Y.A.D. 2 Dept. 1989),

People v. Day, 73 N.Y.2d 208 (IN.Y. 1989), and People v. Miller, 170 A.D.2d 623

(NLY.A.D. 1989).

The double jeopardy clause of the Fifth Amendment of the United States
Constitution affords this appellant protection against multiplé punushments for the

same offenses imposed in a single proceeding. Jones v. Thomas, 491 U.S. 376 (1989,

see also: Wright v. Smith, 434 F. Supp. 339 (W.D.N.Y. 1977).

CONCLUSION
WHEREFORE, because the sentences that the appellant received are in this
case illegal pursuant to P.L. §70.25(2), the appellant prays that the Court modifies

them to concutrent sentences in the interest of justice.

@m W

Be amin Ayala

Dated: May 23, 2006

9



PRINTING SPECIFICATIONS STATEMENT

This. brief was prepared in Lows WordPro, using a 14 point fully justified

Garamond font, and totaled 1881 words.
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APPENDIX D

REPLY ON AFFIRMATION




. S _ .

-SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND DEPARTMENT.

THE PEOPLE OF THE STATE OF NEW YORK, REPLY TO AFFIRMATION
‘ : Respondent IN RESPONSE TO A PETITION
, . FOR A WRIT OF ERROR
. —against- : CORAM NOBIS

BENJAMIN AYALA, App. Div. No. 2005-00576
: Defendant-Petitioner. :

Kings County Indictment No. 8275/2003

ARGUMENT I
. DEFENDANT'S. CLAIM THAT HIS APPELLATE COUNSEL WAS INEFFECTIVE

FOR FAILING TO CHALLENGE TRIAL COUNSEL'S PERFORMANCE DURING

TRIAL IS A CLAIM THAT IS SUFFICIENTLY MERITORIOUS TO WARRANT

A SECOND WRIT OF ERROR CORAM NOBIS.

‘Defendant's claims that his appellate counsel rendered
inéffectivé assistance by failing to raise the issue on airect
éppéal that (a) trial-counéel rendered ineffective assistance
by not challenging the prosecutor's alleged misﬁse of the
subpoena précess to obtain defendant's cellular telephone
recérds, (b)_trial counsel'rendered-ineffeétive assistance by
not investigatiﬁg defendanf's peréonal data in his'cellular
teléphone found on his person and the cellular telephone records
produced'atEtrial'by the Peéple, and (c) trial counsel rendered
ineffective assisfénce by presenting a flawed alibi défensé,
are "different and more substantial argument[s] than those

prev1ously raised".



-

- Here, the prosecutions introduction of the cellular telephone

records at trial "sandbagged" defendant's alibi defense. A proper.

) invéstigatioﬁ and preparation of the defendant's case would

had reveal to counsel that the defendant did not posséss the
cellular telephone involved in the 23 minute call. At the time
of his arrest the defendant'had a NOKIA Pre-paid cellular

telephone. The T-Mobile thaﬁ made the 23 minute call was

continuously in use by an unknown person while the defendant

was at all times incarcerated. The cellular'telephone.records
led. the jury to believe that Pe;ez'had given a false alibi.

By presenting that the defendant had given a false dlibi, that
evidence was reinforced by the prosecution's capitalization

of those records in summation. Having evidence that proves that
defendant did not possesé the T—Mobile,lsdpports his a%ibi
defehée and thatrthere is evidenée of a culpable third-party.

.This Court will abuse it's discretion if it refuses to

entertain this application (see People v. D'Alessandro, 13 NY3d

216,'220—221.[2009]). See also People- -v. Stultz, 2 NY3d 277

(2004); Aparicio v. Artuz, 269 F3d 78, 95 (24 Cir. 2001).

ARGUMENT II

A FAILURE TO FILE A PREDICATE FELONY STATEMENT MAKES THE
DEFENDANT'S SENTENCE INVALID AS A MATTER OF LAW.

While the defendant claims that'he was improperly adjudicated
a second felony offender is unpreserved for appellate review,

this Court may consider the matter in the exercise of it's



'interest of justice jurisdiction (see People v. Smith, 127 AD3d

790, 791 [2d Dept. 2015]).

Sworn to before me

7h a :
This a?‘f'day of OC{—obu , 2017.

2
NOTARY PUBLIC

_ CHRISTINA M PETERSON_ORK
NOTARY PUBL\C-STATE OF NEW Y
' No.01PE6347329 y
i Coun
Qualifiedin pDutchess A
My Gemmisaion Expires 08-29-2020.

@;tfun%
T UL

Begjémin Ayg}é, Pro Se



 APPENDIX E

APPELLATE DECISION



Supreme Gourt of the State of New Pork
Appellate Bivision: Second Judicial Bepartment

M?247171
- Ehr
CHERYL E. CHAMBERS, J.P.
LEONARD B. AUSTIN
SANDRA L. SGROI
COLLEEN D. DUFFY, JJ.
2005-00576
The People; etc., respondent, E DECISION & ORDER ON MOTION

v Benjamin Ayala, appellant.

(Ind. No. 8275/03)

Apphcatlon by the appellant for a writ of error coram nobls to vacate, on the ground
of ineffective assistance of appellate counsel, a decision and order of this Court dated J anuary 23,
2007 (People v Ayala, 36 AD3d 827), affn‘mmg a judgment of the Supreme Court, Kings County,
rendered January 11, 2005.

- Upon the papers filed in support of the apphcatlon and the papers filed in opposmon o
and in relatlon thereto, it is

ORDERED that on the. Court s own motlon the appellant is granted leave to serve
and file a brief on the issue of whether the counts charging him with burglary in the first degree were
multiplicitous; and it is further,

ORDERED that pursuant to County Law § 722, the followmg named attorney is
assigned as counsel to prosecute the apphcatlon :

' Mark Diamond
‘Box 287356
Yorkville Station, New York 10128

and it is further,

ORDERED that assigned counsel shall file the brief expeditiously in accordance with
this Court’s rules (see» 22 NYCRR 670.1, et seq.), and written directions; and it is further,
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ORDERED that the application is held in abeyance in the interim.
CHAMBERS, J.P., AUSTIN, SGROI and DUFFY, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court

Appellant’s address:
05-A-0302 '

Green Haven Coir. Fac.
P.O. Box 4000
Stormville, NY 12582
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

5

THE PEOPLE, etc., | |
. . respondent, ‘ : CPLR § 5531
-v- ' _ | STATEMENT
BENJAMIN AYALA, A.D. # 2005-00576
o appellant. - |

(Ind. Nos. 8275/03).

3.

4,

The Kings County indictment number is 8275/2003.

The full name of the appellant is Benjamin Ayala.

- There were no co-defendants at trial.

Mr. Ayala was convicted in Supreme Court of two counts of burglary

1° (PL § 140.30[2]) and one count of burglary 1° (PL §v 140.30[3]). He received an

effective sentence of 36 years in prison consisting of three consecutive sentences

of 12 years in prison and 5 years of post-release supervision.

5.

This is an application by the appellant for a writ 6f error coram nobis

to vacate, on the ground of ineffective assistance of appellate counsel, a decision

and order of the Appellate Division dated January 23, 2007. The Decision and'

Order affirmed a judgment of the Supreme Court, Kings County, rendered January

11,2005. Mr. Ayala’s pro se application is dated May 22, 2017.

~
N
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6. On March 16, 2018, on thé Court’s own motion, the application was
held in abeyance and the appellant was granted leave to serve and file a brief on
the issue of whether the counts éharging him with burglary 1° are multiplicitous.
Counsel was assigned to represent him for this purpose.

7. The appellant is incarcerated.



QUESTION INVOLVED

QUESTION 1 o L

WAS MR. AYALA’S RIGHT AGAINST DOUBLE JEOPARDY
VIOLATED BY HIS CONVICTION OF THREE MULTIPLICITOUS
COUNTS OF BURGLARY 1°?. WERE HIS THREE CONSECUTIVE
PRISON SENTENCES IMPROPER BECAUSE HIS CONVICTIONS
WERE MULTIPLICITOUS?

QUESTION 2

DID APPELLATE COUNSEL RENDER INEFFECTIVE ASSISTANCE
BY FAILING TO RAISE THIS REVERSIBLE ERROR OF LAW THAT
- WAS CLEAR FROM THE RECORD? WAS THE ERROR NOT ,
- HARMLESS SINCE IT RESULTED IN A 36-YEAR PRISON SENTENCE

- THAT SHOULD HAVE BEEN A 12-YEAR SENTENCE?



NATURE OF THE CASE AND FACTS INVOLVED

In 2003, the applicant (“Mr. Ayala”) was indicted for burglary 1° (three

* counts); burglary 2°; attempted robbery 1°; attempted robbery 2°; criminal
poséession of a weapon 4° (two counts); aésault 2°; and assault 3° for én incident
that occurred on Novembér 18, 2003. At jury trial, it was alleged that he and an
accomplice 'entered‘a couple’s home; demanded $29,000 from them at knife point,
which thé couple said they did not have; and fled after taking property. The
couple’s two grandsonsbhased the men, caught up,.and got into a fight during
which one of the grandson’s was stabbeél.

- A suppression hearing §vas held on August 23, 2004. Trial took place from
December 13 to 16, 2004. Mr. Ayala waé convicted of three counts of burglary 1°
only. On January 15, 2005, he was sentenced to twelve years in prison and five
years of post-release supervision on each count, the senter.lc‘es to run consecutively,

for a total effective prison sentence of thirty-six years.

Direct Appeal

Mr. Ayala filed a notice of appeal on March 22, 2005. On ‘March 9, 2006,
“counsel perfected his appeal énd raised only two issues: (1) There was
- insufficient evidence to convict Mr. Ayala and (2) his sentence was excessive
because he was 36 years old and had no violent criminal history. In a pro se

. +

supplemental brief, Mr. Ayala argued that he should have received concurrent



~ instead of consecutive sentences under PL § 70.25(2) bec;auée all of the charges
involved the same, single burglary. The Court affirmed judgment in People V.
Ayala, 36 AD3d 827 (2d Dept. 2()07) holding (1) there was legally sufficient
evidence to convict Mr. Ayala and the weight of the evidence supported his

- conviction, and (2) and the sentence was legal because the evidence established

that the crimes involved separate and distinct acts, nor was it excessive. Leave to
appeal was denied. (People v. Ayala, 8 NY3d 943 (2007)

On August 3, 2007, Mr. Ayala ﬁlevd a motién to Vacate judgment because he
was actually innocent; his cénsecutive sentence Was il_légal; and he received
ineffective assistance from trial counsel, who did not object to insufﬁciency of the
gvidenée, properly cross examine witnesses, object to an improper relationship |
between the arresting officer and a member of fhe jury, prepare Mr. Ayala’s alibi
witness, 'subpoeﬁa médical records, move to suppress a lineﬁp ID, and tell Mr. .
Ayala about a plea offer of seven years 1n prlson (CPL § 440 10) On March 17,
2009, the motlon was demed (Lott J. ) Mr. Ayala filed a motion to renew his
motion to vacate judgment, which was denied on September 16, 2013. Leave to
appeal was deniéd on March 3, 2014. - |

Mr. Ayala filed a second motion to V:acate judgment on December 21, 2015,
- which was denied on April 20, 2016. (Gersteiﬁ, J.) Leave to appeal was denied by

the Appellate Division (People v. Ayala, 2016 WL 5328604 (2d Dept. 2016) and



the Court of Appeals (People v. Ayala, 28 NY3d 1122 (2016.). A motion for
reconsideration was denied. (People v. Ayala, 28 NY3d 1181 (2017)

Mr. Ayala filed a federal petition for a writ of habeas corpus in 2009. It was
denied in 2012. (4yala v. Ercole, 09-CV-3400 (EDNY 2012) His petltlon fora
writ of certiorari was denied. (Ayala v. Lee, 133 S.Ct. 987 (2013)

On July 13, 2015 Mr Ayala ﬁled an apphcatlon for a writ of error coram
nobis to vacate judgment on the groimd of ineffective assistance of appellate
counsel. The motion argued that éppellate coﬁnsel failed to argue that the trial
dourt erred in failing to declare a mlstnal because the prosecutor failed to dlsclose
cell phone records of a witness; the prdsecutor made improper corﬁmeﬁts durmg
summation; and trial counsel was ineffective for failing to argue the use of photos
as the basis for an in-court identification by a complainant was improper and
suggestive, object to prosecdtorial -miscondudt during summation? argue there was
insufficient evidence of assault on the grandson, dbject to the introduction of a
witness’ cell phone redords and argue that the prosecutor failed to comply with the

not1ce requlrement of CPL § 250 20(4). The coram nobis petition was denied.
(People v. Ayala, 137 AD3d 804 2d Dept. 2016) His apphcat10ns for leave to
appeal were denied by the Appellate Division (People v. Ayala, 2016 WL 5328604

(2d Dept. 2016) and dismissed by the Court of Appeals (People v. Ayala, 27 NY3d

1065 (2016).



On May 22, 2017, Mr IAyala filed a second petition for a writ of error coram
nobis, which is the sunj'ect of this appeal. He argued that appellate counsel failed
to raise trial counsel’s ineffectiveness for failure to object to the prosecutor’s
| misuse of subpoenas to obtain defendanr"s cell phone records and its investigation
of personal information on his celllphone. He a_lsd argued that his appellate
attorney was meffectrve for falhng argue that his trial attorney raised a ﬂawed alibi
defense, failed to obJect to the mult1phc1tous of the counts of burglary 1°, and
failled to argue that the sentence was illegal because the trial court did not comply
- with CPL § 400.21 concerning predicate felony sentencing. |

In its affirmation in response to the petition dated September 1,2017, and its
afﬁrmatron dated August 29 2017, the respondent admirably acknowledged that
'Mr Ayala’s multrphc1tousness argument has merit because all three burglary 1°
counts arose out of a single entry into the dwelling. The respondent noted that
~ even though this Court rejected 'the claim that Ayala' rnade in his pro se
supplemental brief on direct appeal that consecutive sentencing was improper
because there was a single actus reus, his current argument that the ceunts were
multiplicitous is different. ‘The respondent concluded that the burglary sentences
- should run eoneurrently vand not consecutively because they arose from a single
entry into a single residence at a. single time. The respondent asked .that the case be
returned to the trial court for resentencing if relief on the coram nobis petition is

granted.



In a Decision and Order dated March 16, 2018, this Court held the

following:

Application by appellant for a writ of error coram nobis to
vacate, on the ground of ineffective assistance of appellate
counsel, a decision and order of this court dated January 23,
2007 (People v. Ayala, 36 AD3d 827), affirming a judgment of
the Supreme Court, Kings county, rendered January 11, 2005.

ORDERED that on the Court’s own motion, the appellant is
granted leave to serve and.file a brief on the issue of whether

~ the counts charging him with burglary in the first degree were
. multiplicitous.
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POINT 1

MR. AYALA’S RIGHT AGAINST DOUBLE JEOPARDY WAS _
- VIOLATED BY HIS CONVICTION OF THREE MULTIPLICITOUS
COUNTS OF BURGLARY 1°. HIS THREE CONSECUTIVE PRISON
- SENTENCES WERE IMPROPE.R BECAUSE HIS CONVICTIONS
- WERE MULTIPLICITOUS.

Introduction

Mr. Ayala received ineffective assistance from both his trial and appellate
attorneys. Under wel’l—established law in existence at the time of his direct appeal,
anci current to this day, multiple counts of burglary 1° thatvallege unlawful entry
into a single dwelling at a single time are multipliditous as a matter of law.
(People V. Aaron, 296 AD2d 508 (2d Dept. 2002); see also, People v. Olson, 116
AD3d 427 760 (1* Dept. 2014); People v. Perrin, 56 AD2d 957 (3d Dept. 19775;
People v. Griswold, 174 AD2d 1038 (4™ Dept. 1991) Charging a defendant with
multiple-counts. of burglary 1° based upon a single entry intb a dwelling violates
ourright against doubla jeapardy because they convict a defendant rhultiple times
for the same crime. (U.S. Const. 5", 14" Amends.; NY Constart. 1, § 6)

" All three of Mr. Ayala’s} burglary 1° arose out of entry or ﬂight therefrom of

| a single dwalling at 9:40 P.M. on November 18, 2003. Des;;ite the clear Violation

of Mr. Ayala’s right against double jeopardy, trial counsel failed to seek dismissal

11



‘of two of the three multiplicitoﬁs counts of burglary 1°. Making matters worse,
appellate co‘unsf_zl failed to seek réversal of two of the three burglary counts in the
interest of justice and because failure to preserve the issue for appeal was caused
by trial counsel’s ineffectiveness, which waé clear from the record. -

The error was not harrnless because the Supremé Couﬁ imposed three
consecutive prison sentences of twelve years on eacﬁ count of burglary 1° Asa
) result, what should have been a pﬁso’n sentence of twelve years wrongly became a
. prispn sentence of thirty-six years. For these ’re'asons, Mrv. Ayala’s current petition
for a writ of error coram nobis should be granted. Thé rcspondént honorably and -
‘admirably agrees. (See, “Afﬁrmat_ion in Respoﬁse to Motion for a Writ of Err_of

Coram Nobis” of 9/29/17, p. 22, and “Memorandum of Law,” p. 3)

Discussion
Mr. Ayala was charged and con{)i'cted on three counts of burglary 1°. The
relevant portion of PL § 140.30 states the following:
A person is guilty of burglary in the first degree when he
knowingly enters or remains unlawfully in a dwelling with
_intent to commit a crime therein, and when, in effecting entry or
while in the dwelling or in immediate flight therefrom, he or

“another participant in the crime:

2. Causes physical injury to any person who is not a
participant in the crime; or

12



3. Uses or threatens the immediate use of a dangerous
instrument. '

Spéciﬁcally, count 1 of the indictment under PL § 140.30(2) alleges that Mr.
Ayala unlawfully entered the dwelling of Angel and Claudia Santiago on _
November 18, 2003, and While in the dwelling or in immediate flight therefrom

» éaused phys'icai injury to Angel. Count 2 of the indictment, also under PL §
B 140.30(2) alleges that Mr. Ayala unlawfully entered the dwelling of Angel émd |
Claudia Saﬁtiago on Novemb.er' 18;>2003,-'and While in the dwelling or in
“immediate flight therefrom caused physical inj.ury to Erick Marin. Count 3 of the
indic;tment for burglary 1° under PL § 140.30(3) alleges thét Mr. Ayala uhlawfully
~ entered the dwelling of Angel and Clauciia Santiago on November 18, 2003, and
while in the dwelliflg or in immediate ﬂight therefrom. use.dvé dangerous |
instrument, a boxcutter. |

Reflecting the language of the indictment, in its final charge, the Supreme
Court instructed the jury that all three counts of burglafy 1° involved unlawful
entrf into the same home at the same time. The parties did not object tb this
: éharge. (See, trial transcript of 12/15/04, pp. 3.93—39'8, 408-410) Thus, all three
co{mts of burglary 1° were based upon a single entry. (See élso, “Resp_ondent’é

Brief” of 5/31/06, p. 2)

13



“An indictment is multiplicitous when two or more counts charge the same
crime.” (People v. Aarons, 296 AD2d 508, 508 (2d Dept 2002) These include
- counts in which thé defendant’s conduct involves the same mental state, the same -
act, and the same course of conduct. (People v. Senisi, 196 AD2d 376, 382 (2d
Dept 1994); see also, Brown v. Ohio, 432 US. 161 (1977) Charges that are
multiplicitous deprives a defendant of his state and federal right against double
jeopardy, because such charges convicts the defendant twice for the same crime.
(U.S. Const. 5", 14™ Amends.; N.Y. Const art. 1, § 6)

In People v. Alonzo, 16 NY3d 267, 269 (2011) the Court of Appeals held the
following;:

~ Prosecutors and grand juries must steer between the evils
known as “duplicity” and “multiplicity.” An indictment is
duplicitous when a single count charges more than one offense
(e.g. People v. Bauman, 12 NY3d 152, 878 NYS2d 235, 905
NE2d 1164 [2009]; People v. Keindl, 68 NY2d 410, 509
NYS2d 790, 502 NE2d 577 [1986] ). It is multiplicitous when
a single offense is charged in more than one count (e.g. People
v. Senisi, 196 AD2d 376, 610 NYS2d 542 [2d Dept. 1994]).
If an indictment is multiplicitous it creates the risk that a
defendant will be punished for, or stigmatized with a conviction
of, more crimes than he actually committed.

In People v. Saunders, 290 AD2d 461,463 (2d Dept. 2002) this Court held

the following;:

14



An indictment is multipli.citous when two sepérate counts
charge the same crime (see, People v. Jackson, 264 AD2d 857,
695 NYS2d 582; People v. Demetsenare, 243 AD2d 777, 779-
780, 663 NYS2d 299; People v. Kindlon, 217 AD2d 793, 629
NYS2d 827).

. Thatis precisely what occurred in Mr. Ayala’s’ case. By definition,
burglary occurs when there is an unlawful entry into a dwelling for the purpose of
committing a crime therein or during immediate flight therefrom regardless of how
many people are injured or how many dangerous instruments are used. The three
counts of burglary 1° against Mr. Ayala were multiplicitous because they all
occurred during a single entry or flight therefrom. Asa matter of law, there was
only one burglary, not three. While he could have been tried on three different
counts of assault, for instance, each involving a different victim, when it comes to -
burglary 1° there was but one criminal act.

In People . Aaron, 296 AD2d 508, 508-09 (2d Dept. 2002) this Court held
the following;:
The defendant's contention that the counts charging him with
“burglary in the first degree are multiplicitous is unpreserved for
appellate review (see People v. Cruz, 96 NY2d 857).
. Nevertheless, in the exercise of our interest of justice
jurisdiction, we vacate the defendant’s convictions of burglary
in the first degree under counts fifteen, sixteen and seventeen of
the indictment.
An indictment is multiplicitous when two or more counts

‘charge the same crime (see People v. Senisi, 196 AD2d 376).
Counts fourteen through seventeen in the indictment charged

15



the defendant with unlawfully entering and remaining in the
same dwelling and, in the course thereof, displaying a weapon
(see Penal Law § 140.30[4]). Although the People contend that
four separate burglary counts were permissible because the
weapon was displayed to four individuals who lived in the
dwelling, there was only one unlawful entry. Thus, the
defendant could be convicted of only one count under Penal
Law § 140.30(4) (see People v. Griswold, 174 AD2d 1038;
People v. Martinez, 126 AD2d 942).

(See also, People v. Olson, 116 AD3d 427, 428 (1% Dept. 2014): “The
record establishes that defendant made successive unlawful entries into two places,
each constituting a separate and distinct building under the definition contained in
Peﬁal Law § 140.00(2), and thus committed two separate crimes.”)

The other appellate departments have held likeWise. Thus, in People v.
Griswold, 174 AD2d 1038 (4™ Dept. 1991) the Fourth Department held, “Where,
as here, there is but one unlawful entry and the indictment charges two counts of
burglary in the first degree under the same subdivision of the statute, defendant
may be convicted of only one count of burglary.... Although the issue is
unpreserved, thé People concede that one count of burglary should be dismissed.”

In People v. Brinson, 216 AD2d 900, 900 (4™ Dept. 1995) the court held,
“Although two different individuals were injured, defendant may be convicted of
only one count of robbery because there was only one forcible taking of propei‘ty.”

In People v. Davis, 165 AD2d 610 (4™ Dept. 1991) the court held, “No

matter how many persons defendant injured while in the dwelling, he was guilty of |
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~ only one crime. Thﬁs, the decision in People v Perrin (supra) ‘did not violate the
directives of CPL 200;30 (2), CPL 380.20, CPL 300.30 (3), and Penal Law § 70.25
(2), that each subdiyision or paragraph which provides diffefent ways in vwhich an
~ offense may be cdmmitted defines a separate offense which must be set fofth ina
separate count and that sentence must be imposed on each cbunt of which
}defendant is convictéd.” )
And in I;eqple‘v; Rodrigues, 74 AD3d 1818, 1819 (4* Dept. 2010) the court
held, “As the People correctly concgde, we further conclude that defendant should
have been convicted of only one of the two counts of burglary in the first degree
under Penal Law § 140.30(2)i ‘Regardleés of how many persons are injured by the -
defendant inside the dwelliﬁg, the defendant can ... be convicted of [only] one
count of burglary [in the first degree under section. 140.30(2) where] there has Been
only one entry’ [People v. Perrin, 56 AD2d 957, 958].5’) |
N The Third Department has held likewise. In People v. Perrin, 56 AD2d 957
(3d Dept. 1977) the Third -Depértment held, “(1)it .is clear fhat the defendant could
only be convicted of one count of burglary.... Regardleés éf how‘.many peréons are
injured by the defendént inside the' dwelling, the defendant can only be convicted
of /oné count of burglary sinée there has been only one entry. The error OCcﬁrred
when both counts of burgléry were submitted to the jury.... Accordingly, We .set |
aside the judgment and sentence of the court under the second count of the

indictment wherein the defendant was convicted of burglary in the second degree -
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and sentenced to serve an indeterminate term of imprisonment with a maximum of
10 years and a minimum of 5 years.” |

~In People V. 'McCray, 61 AD2d 860, 860 (3d Dept. l978) the court held,'
_“Havmg resolved that a burglary conviction was proper we must nonetheless
dismiss one of the two burglary counts because there was only one entry 1nto the
mobile home.” And in People V. Barnes 64 AD3d 890, 892-93 (3d Dept. 2009)
the court held, “Although this issue was not properly preserved, we exercise our
interest of justice jurisdiction to modify the judgment to dismiss two of said counts :
because the only __distinguishing feature of each offense as charged in the
indictrnen_t is the type of weapon or dangerous instrument displayed by defendant
* while he was inside the victim’s apartment.... While three different weapons Were :
displayed by defendant during his encounter with the victim, there was but one
break-in committed during the attack. As a result, the multiple charges of burglary
in the first degree as set forth in the indictrnent were clearly multiplicitous.”)

‘Other states have held the same way. In the law as laid by the appellate

court in Hawaii, “The burglary statute requires both an entry and an intent to
commit a crime.... Consequently, a person commits but one burglary if there is
only one entry, despite what may be Viewed as an intent to commit more than one
~ crime therein or appurtenant intents with. respect to two or more crimes

committed.” (State v. Harper, 104 Haw. 146, 147 (Sup. Crt. Hawaii 2004)
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In Walker v. State, 394 NW2d 192, 198 (Minn.Ct.App. 1986) the appellate
court in Minnesota held, “There can be only one conviction> for armed burglary,
regardless of how many people the perpetrator assaults ence inside the dwelling.
(Green v. State, 694 So.2d 876, 877 (Fta.Diet.Ct.App. 1997);_Bewmctn v. United
- States, 652 A.2d 64, 70 (DC 1994); People v. Griswold, 174 AD2d 1038 (4th |
Dept. 1991); People v. Newbern 276 I1. App 3d 623 (I1l.App. Ct 1995) ”

In People v. Fuentes, 258 P. 3d 320, 325 (Colo App. 2011) the appellate
court in Colorado held, “Other states with statutes similar to Colorado's first degree
burglary statute have also concluded that when a persen enters only once, but
comrhits multtple assaults, the perpetrator can be convicted of only orte burglafy
charge. See Gorham v. State, 96‘8 So.2d 717, 718-(F1a.Dist.Ct.‘App. 2007); , |
Commonwealth v. Gofdoﬁ, 42 Mass.App.Ct. 60t (1997); State v. DeWitt, 324
Mont. 39 (2004); P'eoplé v. Griswold, 174. AD2<i 1038 (N.IY.App.-Div. 1991); State
v. Marriott, 189 Ohio App.3d 98 ,(ZQIO); State v. _Brovokvs, 113 Wash.App. 397
- (2002).” |

And in State v. Allen, 125 Ariz. 158, 159 (Ct. App. 1980) the appellate court
in Arizona held, “The crime of burglary is eomplete when entrance to a specific
strﬁcture is gained wtth the requisite criminal intent. State v. Taylor, 25 Ariz.App.
497 (1976).... Regardless ef how many"different iterrts he sthe or intended to steal

he can only be convicted of one coi_mt of burglary because there was only one
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entry. Cf. People v. Perrin, 56 AD2d 957 (1977) (single entry can support

conviction of only one count of burglary despite multiple assaults).”

Thev Fourth Department in People v. Griswold (supra) made a distinction
between multiple charges of burglary 1° that charged different subsections of that
statute. It held that while multiple convictipns of burélary 1° under PL § 140.30(2)
for causing physical injury must be rgyeréed as mutliplicitous, a charge under a
differént subdivision of the bﬁrglary 1° statute — PL § 140.36(3) for using a
déﬁgerous instrument — was not multiplicitous of burglary 1° for causing physical
injury. The Second Department has not made this distinction. There is none.

Burglary is a criminal trespass in a building, which includes a dwelling,
“with intent fo commit a crime therein.”‘ (PL § 140.20) If, in effecting entry or
while in a dweiling or in immediate flight from the dwelling, the defehdant/c;r
another participant in the crime is armed with explosives or a “deadly Weapon”; or
uses or threatens the immediate use of a “danger;)us instrument”; or displays what
appears to be a firearm; or causes “physical injury” to any person who is not a
participant in the crime, the defendant is guilty of burglary 1°. (PL § 140.30) As
this Court held in People v. Barnes, 64 AD3d 890, 893 (2d Dept. 2009) where
there is one break in, multiple charges'of burglary 1° are clearly multiplicitous.
(See also, People v. MéCray, supra; People v. Barnes, supra) For this reason,

judgment on counts 2 and 3 of the indictment should be reversed.
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Since the Supreme Court’s error in charging the jury on three burglarly 1°
counts is clear from the record and Violatéd Mr. Ayala’s fundamental constitutional
right against double jeopardy, appellate counsel rendered ineffecfive assistance by
failing to raise this issue on appeal as an error that was clear from the record. Had
appellate counsel done so, judgment. on two counts of burglary 1° Would have been
reversed, reducing a 36—year priéqn sentence to a 12-year prison sentence. For the
féfegoing reélsons, judgrﬁent on two of Mr. Ay.ala’s burglary 1° conviétions should
be reversed since they violate hisl sFate and federal lco.nstituti(v)nallly guaraﬁteed

rights against double jeopardy.
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POINT 2

APPELLATE COUNSEL INEFFECTIVELY FAILED TO RAISE
- THIS REVERSIBLE ERROR OF LAW THAT WAS CLEAR FROM
THE RECORD. THE ERROR WAS NOT HARMLESS SINCE IT
RESULTED IN A 36-YEAR PRISON SENTENCE THAT SHOULD
HAVE BEEN A 12-YEAR SENTENCE.

Trial and appellate counsels’ failures to raise the issue of multiplicitousness
- constituted ineffective assistance on the part of both attorneys. The right to
effective assistance éf counsel is guaranteed by both the New York and United
States constitutions. (People v. Baldi, 54 NY2d 137 (1981); Strickland v.
Washington, 466 U.S. 668 (1984) Ineffective assistance of ‘c.ounsel violates our
most protected rights includiﬁg those of representation, due process, a fair trial, and
against self-incrimination. (U.S. Const. 5™ 6™ Amends.; NY Const. art. 1, § 6). |
Since the ineffectiveness of trial counsel in failing to object to the clear double
- jeopardy violation is clear in the record, the issue could properly be raised on direct
appeal. It was not. Appéllate counsel’s failure to do so <':onstituted ineffectiveness
of counsel that is ripe for coram nobis relief. (People v. Mendoza, 298 AD2d 532
'(2d Dept 2002)

New York retains the standard enunciated in People v Baldi, as opposed to

the federal standard of Strickland v. Washington. (People v. Stultz, 2NY3d 277
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(2004) Under People v. Baldi, an attorney is ineffective when he fails to render
"‘meaningful representation,” a lesser standard than the,fedéral “farce and
-mockery” test. In New York under People v. Baldi, preju_diée will generally be
presumed as a result of an attorney’s poor performance. Under Strickland v.
Washington, both poor performance and prejudice must be shown.
Under either standard, both Mr. Alaya’s trial and appellate attorneys were
" ineffective. Under the New York standard, there was no stratégic or tactical basis
for Mr. Ayala’s trial attorney to fail to move to dismiss the multiplicitous .counts of
the indictment. The law on th»is' issué, as discussed, was long established at the
time of Mr. Ayala’s trial. Had ‘trial counsel moved to disfniss the multiplicifous
counts the Supreme Court would have had to dismiss those counts. If it
érroneously failed to dismiss the counts, at least th‘e issue would have béen
broperly preserved for direct appeal.
Thére was no downside for trial counsel}to object to the multiplicitous
counts. Coursel’s failure to do so can only be explained by poor performance.
- Since trial counsel’s constitutionally poor performance is clear in the record, Mr.
Ayala’s appellate attorney should have argued for reversal of judgment despite the
fact that triél coﬁnsel did not object to the multiplicitous counts and seek their
dismissal. Inany event, appelléte_ counsel could have asked the Appeliate Division .v

to exercise its interest of justice jurisdiction to reverse judgment on charges that
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violated Mr. Ayala’s fundamental constitntional rights against double jeopardy
under clearly established substantive law at the time of direct appeal.
Under federal standard, a defendant 1s ventitled.to assigned counsel who
shows reasonable ccmhetence, whose shortcomings do_i'not fall to the level cf
- ineffective assistance, and whose efforts do not render a'triala farce or mockery of |
justice. (Wiggins v. Smith, 539 U.S. 510 (2003); U.S. v. Kirsch, 54 F.3d 1062 (2d
Cir. 1995) Counsel is expected to represent a client zealously within the bounds of
the law. (Code of Professional Responsibility, Canon 7)
The test under Strickland for determining whether counsel was effective or
not is twofold: |
1. . Do the facts establish"that counsel’s conduct fell short of
constitutionally required assistance; that is, did counsel fail to exercise
the skills and diligence that a reaso‘n‘ably competent attorney would
provide under similar circumstances?
2. Can it be said that there was a reasonable probability'that, but for
| counsel’s unprofessional errcrs, the result of the proceedirig would'.
have been different?
Any reasonably competent criminal trial attorney wcnld have moved to
dismiss the multiplicitous counts of the indictment at trial.i Any reasonably -
competent criminal appeals attorney would have sought to reverse judgment on

appeal. There is no conceivable reason for counsels’ not to have done so except
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ineffectiveness. Had counsels done so, the trial court would have had to dismiss
the multiplicitous counts and the appellaﬁe courtv reverse them.

For the~se reasons, two of t‘h'e burglary' 1° charges should be'reversed. |
Judgment on these counts'violatéd Mr. Ayéla’s constitutionally protéc_ted state and
federal rights against double jeopardy. Trial counsel’s failure to move to dismiss
these counts violated his rigilt to thg effective éssistance of trial coﬁnsel. Appelllate
counsel’s failure to séek reverSal_of jgdgment violated his right to the effective
assistance éf éppellafe counsel.

Evervif this court ﬁnds fhat Mr. Ayala’s right to effective assistance of
couh_éel was not abrogated, he respectfully asks this' Court to exercise its interest of
justice authority to review‘andl reverse this t.mp.reserved 'buf clear doublé jeopardy
error that is of constituﬁonal magnitude. (CPL 470.05[2]; Peoplev v. Cruz, 96 NY2d

857 (2001); People v. Quinones, 8 AD3d 589 (2d Dept. 2004); People v. Aarons, supra)



CONCLUSION

Mr. Ayala respectfully asks the Court to reverse the convictions and vacate

the sentences on counts two and three of the indictment for burglary 1°, and for

such further relief that if deems appropriate.

Respectfully submitted:

MARK DIAMOND

Attorney for Appellant

Box 287356 Yorkville Station
New York, NY 10128

Tel.: (917) 660-8758
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v P © 2005-00576
S - -against- Kings County
BENJAMIN AYALA, - ' Indictment Number
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RESPONDENT'’S BRIEF
¢
PRELINIINARY STATEMENT

~ Defendant, Benjamin Ayala, submits a brief, as per this Court’s order dated

March 16, 2018, in support of his motion for a writ of error coram nobis.

Defendant’s motion challenges this Court’s order, dated January 23, 2007, affirming

a judgment of the Supreme Court, Kings County, rendered January 11, 2005,

convicting him, after a jury trial, of three counts of Burglary in the First Degree (fwo
counts of Penal Law § 140.30[2] and one count of Penal Law § 140.30[3]), and
sentencing him to three consecutive determinate terms of twelve-years  of -
imprisonment followed by five years of post-release éupervision (Cbﬂini, J., at trial

and sentence).



STATEMENT OF FACTS

Introduction
On November 18, 2003, at approximately 9:40 p.m., defendant and an

unapprehended accomplicé pushed their way into the apartment of Claudia Santiago
and Angel Luis Santiago at 596 Béltic Street in Brooklyn. While defendant grabbed
Mrs. Santiago by the neck and demanded money, his accomplice’ punched the
sleeping Mr. Santiago in the face and threw him to the floor. Mr. and Mrs.
Santiago’s grandsons Erik Marin and Edwin Sandino, whoalso lived in the buildiné,

interrupted the home invasion by pounding on the door. -

Defendant and his accomplice fled from the building on foot. Marin and

Sandino chased ‘the assailants. Defendant’s accomplice got away, but Marin and
S';mdino caught up to defendant. A scuffle ensued, during which defendant pulled
oufa box cutter and stabbed Marin in the neck and arm.

A' jpry found defendant guilty of three counts of VﬁrAst-degree burglary: one
count aggravated by his display of the box cutter (Penal Law § .1 40.30[3]), and two
counts gggra\}ated by, reépectively, defendant’s stabbing‘o'f Marin and defendant’s

accomplice’s punching of Angel Santiago (Penal Law § 140.30[2]). The trial court

imposed consecutive sentences on each count. On appeal, this Court affirmed the.

conviction and the sentences.

On May 22,-2017, defendant, pro se, petitioned this Court for a writ of error

coram nobis, claiming, in relevant part, that his appellate counsel was ineffective for
‘ , _ 2

-

failing to argue, on direct appeal, that the counts charging defendant with burglary
in the first degree weré multiplicitous. On March 16, 2018, this Court, with the
People’s consent, granted leave to defeﬁdant to serve and file a brief on the issue of
whether the counts charging - him with burglary in the first degree were
multiplicitous. ‘

The Trial! _
"The People’s Case
On November 18, 2003, ANGEL LUIS SANTIAGO and his wife, CLAUDIA

SANTIAGO, lived at 596 Baltic Street in Brooklyn (C. Santiago: 171-72). The
Santiagos owned the building and lived on the second floor, with other members of
their family living on other floors of the building (A. Saﬁtiago: 145, 149; C.
Santiago: 173). EDWIN SANDINO and ERIK MARIN, the grandsons of the
Santiagos, lived on the second and first ﬂoors; of the building, respectfully (Marin:
46; Sandino: 124).

At appro;(imately 9:30 p.m,, Mrs Santiago heard a knock on her door, with

the person on the other side calling her “Mita” and asking for a cigarette. M.

! The ensuing recitation of facts is limited to those necessary to the resolution of the claims
raised in defendant’s current brief. For a full recitation of the facts adduced at trial, respondent
respectfully refers this Court to pages 3 through 15 of the People’s response brief, dated May 31,

2006, in defendant’s direct appeal. . .

2 Numbers in parentheses refer to the trial transcript dated December 10, 2004, et. seq.
Numbers preceded by “S™ refer to the sentencing proceeding. Names of witnesses precede
references to their testimony.
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Marin was taken to fhe hospital and received fourteen stitches to his neck and
twelve stitches to his arm (Marin: 72). Mr. Santiago sustained bruising and b]eedin,;;
to his face (Police Officer VINCENT CAMPOS: 116).

Mrs. Santiago identified defendant in a lineup on November 19, 2003, as the
man who attac%ked her, but was able to identify defendant only from a photo in court
because he had changed his appearance since the incident. Marin identified
defendant in court (Marin: 58; C. Sanfiago: 183; Detective TIMOTHY GIBBONS:

- 276). - |

The Defense Case
MAGDALENA VENUS PEREZ testified that on the day of the burglary, she

picked up defendant “around 5:15, 5:30” and spent the night with him in a hotel on

Emmons Avenue. Defendant allegedly paid for the room in cash and threw away

the receipt (Perez: 304-06, 315). When Perez was confronted with a telephone bill

at the trial that reflected a 23-minute call betweeﬁ her and defendant’s telephone that
began at 5:24 p.m., she suggested that it was poééiblé that her phone “remained én”
after she hung up and met defendant in person (Perez: 322-23). A stipulation was
entered into evidence, indicating that the managers of the only two hotels in the area
would testify that no one narhéd Benjamin Ayala signed in under that name during
the night of November 18, 2003 (328-29). Perez admitted that, since defendant’s

arrest, she visited him several times, accompanied by defendant’s wife (Perez: 312).

She also admitted that she received several calls per month from defendant’s cell

phone after defendant was incarcerated (Perez: 313-314).

. The Charge on Burglary in the First Degree

Prior\to the conclusion of testimony, at the 'charge conference, the court
declared that it would submit five counts for the jury’s consideration: two counts of
first-degree burglary ;‘dealing with physical iﬁjury to a non-participant,” one count
of first-degree burglary “dealing with a dangérous in-strumeqt,” one coﬁnt of
attempted first-degree robbery, and one count of second-degree _assault (295).
Defendant did not~ object to thes_e being the counts submitted to the jury or request
that émy counts ﬁot be submitted (295-96). -

In the charge, as to the first count, the court instructed the jury that, to find
defendant guilty of ﬁrst-degl;ee burglary, it must find that the People proved, beyond
a reasﬁnable doubt, four elements with the fourth being .

that while gaining entry or while in the dwelling or in the
immediate flight from the dwelling the defendant or
. another participant in the crime caused physical injury to

Angel Santiago, a person who wasn’t a participant in the
crime,

(408). As to the second count, the court instructed the jury identically to the first

~ count, but with the fourth element being

that while gaining entry or while in the dwelling or in the
immediate flight from the - - therefrom the defendant or
another participant in the crime used or threatened the
immediate use of a dangerous instrument.
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that the evidence was legally sufficient to establish defendant’s identity asoneofthe

burglars, and that the verdict of guilt was not against the weight of the evidence. ld.
This Court also held that the consecutive sentences imposed upon defendant were
not illegal, because the evidence “established thatv the crimes involved separate and
.distinct acts committed against separate victims.” 1d. Finally, this Coun found that
the sentence imposed was not excessive. 1d.

By certiﬁcate dated April 20, 2007, defendant’s application for leave to appeal
to the Court of Appeals was denied. People v. Ayala, 8 N.Y.3d 943 (2007)
(Graffeo, J.). v

Defendant’s First Motion to Vacate udgment and Set Aside Sentence

By pro se motion dated August 3, 2007, defendant sought in the Supreme
Court an order vacating the judgment of conviction pursuant to C.P.L. § 440.10 and
setting aside the sentence pursuant to C.P.L. § 440.20. Defendant claimed that he
received ineffective assistance of trial counsel, because of seven alleged'errors by
counsel. Defendant also claimedAthat his consecutive sentences were illegal.
| In pai)ers dated October 2, 2007, the People opposed defendant’s motion to
‘vacate the judgment and to set aside the sentence. For the sentencing claim, the
People argued that it was proéedurally barred becaﬁse the Appellate Division had
rejected that claim on direct appeal aﬁd because there had béen no retroactive change

in the law affecting the claim. See C.P.L.§ 440.20(2). The People also argued that

10

the sentencing claim lacked merit because each of the three counts of first-degree
burglary was based upon a separate act against a separate victim. See P.L.
§ 70.25(2).

By rﬁemorandumdecision and order, dated March 17, 2009, the Suprgrhe
Court (Lott, J.) denied without a hearing defendant’s motion to vacate the judgment
of conviction and to set aside his sentence. -The court held that defendant’s chéllenge
to his consecutive sentences was procedurally barred because the Appellate Division-

had already rejected that claim on the merits in defendant’s direct appeal. See C.P.L.

| §440.20(2).

By order dated July 8, 2009, a justice of this Court denied defendant’s
applicatipn for leave to apbeal from the Supreme Court’s denial of his mofion fo
vacate the judgment of conviction and to set aside the sentence.  People v. Ayala,
No. 2009-03516 (2d Dep’t July 8, 2009) (Belen, J.). | |

In pro se papers dated March 20, 2013, defendaﬁt moved in the Supreme Court

- pursuant to C.P.L.R. 2221(e)(2) to renew his motion to vacate the judgment of

conviction, but not his motion to set aside the sentence.

By merﬁorandum decision and order, dated Seﬁtember 16, 2013, the.Supreme ‘

‘Court (Ozzi, J.) denied without a hearing defendant’s motion to rénew his prior

motion to vacate judgment.

11



Defendant’s Second Motion to Vacate Judgment

' By pro se motion dated December 21, 2015, defendant sought in the Supreme

Court for the second time an order vacating the judgment of conviction pursuant to

C.P.L. § 440.10. Defendant again claimed that he received ineffective assistance of

trial counsel. Among the ten alleged errors by counsel was the allegation that .

counsel failed to argue that defendant should have been convicted of only one of the
two counts of Burglary in the First Degree undér PL.§ 140.30(2).

In papers dated March 10, 2016, the People opposed defendant’s second
motion to vacate the judgment. The People argued that defendant’s ineffeétive
agsistarice of counsel claim was mandatorily barred from collateral review, because
all but one of defendant’s complaints against his attorney were based on mattets
appearing on Athe record. and could have been, but were not, raised on his direct
appeal. See C.P.L. § 440.10(2)(c).

By mgmorandum decision and order, dated April 20, 2016, the Supreme Court

(Gerstein, J.) denied without a hearing defendant’s second motion to vacate the

judgment of conviction. The court held that defendant’s claim of ineffective

assistance of counsel, to the extent it was based upon matters of record, was
procedurally barred because defendant had failed to raise the claim on appeal
(4/20/16 Decision at 9-10). See C.P.L. § 440.10(2)(c). To the extent defendant’s

claim was based partly on matters appearing off the record, the court held that the

14

claim was procedurally barred pursuant to C.P.L. § 440.10(3)(b) and (c) (4/20/16
Decision at 10-15). The court held, in the alternative, that defendant’s ineffective
assistance of counsel claim was meritless (4/20/16 Decision at 12-18).

By order dated September 23, 2016, a justice of this Court denied defendant’s

application for leave to appeal from the Supreme Court’s denial of his second motion

to vacate the judgment of conviction. People v. Ayala, No. 2016-05333, 2016 N.Y.

App. Div. LEXIS 8843, 2016 NY.Slip Op 86567(U) (2d Dep’t Sept. 23, 2016)
(Hall, 1.).

By order dated December 19, 2016, a judge of the Court of Appeals dismissed
defendant’s application for leave to appeal from this Court’s order denying leave to
appeal from the Supreme Court’s denial of his motion to vacate judgment. People
v. Ayala, 28 N.Y.3d 1122 (2016) (Rivera, J.). By order dated February 16, 2017,
defendant’s motion for reconsideration of his leave application to the Court of
Appeals was deniea. People v. Ayala, 28 N.Y.3d 1181 t2017) (Rivera, J.).

Defendant’s Second Motion for a Writ of Error Coram Nobis

By pro se motion dated May 22, 2017, defendant, a second time, applied to
this Court for a writ of error coram nobis. Defendant claimed that his appellate
counsel rendered ineffective assistance by failing to raise the following claims on,

direct appeali
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POINT 1

THE COUNTS CHARGING DEFENDANT WITH

AL A A N e e

FIRST-DEGREE BURGLARY WERE __ NOT
MULTIPLICITOUS.?

With permission from this Court, defendant has briefed the issue that the three
équnts charging him with first-degree burglary were multiplicitous. The counts were
not multiplicitous because each of the counts involved different cqnduct, and the two
counts with the coinmon element of causing physical injury to a non-participant m
the burglary were commiﬁed by different principai actors against different victims
at different points in the criminal ti'ansaction. As such, each of the offenses was

properly charged and submitted to the jury as a separate count.

An indictment is multiplicitous when two separate counts charge the same

offense. People v. Alonzo, 16 N.Y.3d 267, 269 (2011); People v. Jackson, 264
A.D.2d 857 (2d Dep’t 1999); People v. Kindlon, 217 A.D.2d 793, 794-95 (2d Dep’t
1995). Consequently, a court’s submission of multiplicitous counts to the jury would

permit the jury to find the defendant guilty more than once for a single offense.

Alonzo, 16 N.Y.3d at 269.

3 Defendant also claims that his sentence should be modified to have the terms of
imprisonment on each count run concurmently to one another. In addition to being outside the
bounds. of this Court’s order directing defendant to solely address the issue of multiplicity (see
People v. Ayala, 2018 NY Slip Op 67074[U)), this claim has already been addressed by this Court
in its decision on defendant’s first direct appeal and need not be revisited. People v. Ayala; 36
A.D.3d 827 (2d Dep’t 2007). -

18

Conversely, duplicitous counts, or counts which charge more than one

offense, are likewise prohibited. See C.P.L. § 200.30(1) (“[e]ach count of an

indictment inay charge tine offense only”); Alonzo," 16 N.Y.3d at 269. The
prohibition against dup]icitj, in additiori to providing notice to a defendant, is meant
to assure the reliability of a unénimous verdict. People v. Ril;:owsg, 77N.Y.2d 284,
289 (1991). “Prosecutors and grand juries must steer between the evils” of dui:licity
and multiplicity. Alonzo, 16 N.Y.3d at 269. And,. “the ultimate question is which
result is more consistent with the Legislature’s intention.” Id. at 270.

“There is no infallible formula for deciding how many crimes are committed
in a particular sequence of events.” Id. at 269; compare People v. Saperstein, 2
N;Y.Zd 210, 219 (1957) (defendant guilty of five counts of contempt when he
refused, while testif)"ing before the Grand Jury, of revealing the participants in five

telephone conversations), with Pegple v. Chestnut, 26 N.Y.2d 481, 491-92 (1970)A

" (defendants guilty of ori!y one count of contenipt despite refusing to answer multiple

questions from the District Attorney); Peaple v. Riela, 7 N.Y.2d 571, 578 (1960)
(defendant guilty of only a single contempt despite refusing to answer seventeen
questions while.invoking an erroneous claim of privilege). But,“[a]s a geiieral rule
... wherea defendarit, in an uninterrupted course of conduct directed at a single
victim, violates a single provision of the Penal Law, he commits but a single ciime.”

Alonzo, 16 N.Y.3d at 269.
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People v. Davis, 165 A.D.2d 610; 611 (4th Dep’t 1991) (finding convictiong under
vPena] Law §§ 140.30[2] and [4] not multiplicitous).

- Neither were the two counts of Penal Law § 146.30(2) multipliéitious. Each

_ of the counts, although relating to the same unlawful entry, involved two factors that
individually made the conduct on one count a separate act from the other: the identity
of the victim and the place and time where the act occurred. The couﬁt of first-
degree burglary relating to' physical injﬁry caﬁsed to IvL Santiago stemmed from
conduct committed by defendant’s accorhplice while in the dwelling, whereas the
count 6f_ first-degree burglary relating to the injury caused to Marin stemmed from
conduct committed by defendant in ixﬁmediate flight from the burglary. Therefore,
each count involved a different step in the criminal transaction and a different victim.

See Kindlon, 217 A.D.2d at 795 (“[h]ere, there is no multiplicify, for the counts

which alle‘ge a violation of the same provision of the Penal Law refer to different

vnctuns”), see -also People v. Saunders, 290 A.D.2d 461, 463 (2d Dep’t 2002)
(indictment chargmg defendant w1th two counts of Penal Law § 125. 27(1)(a)(vm)
not multiplicitous where each count alleged the intentional killing of a different
victim); People v. Poulos, 144 A.D.3d 1389, 1389 (4th Dep’t 2016) (two counts of
aggravated harassment of an employee by an inmate not multiplicitous where
defendant kicked toilet water onto two’ officers). And, as charged to the jury, a

conviction urder one count would not have been inconsistent with an acquittal under

22

the other. Henry, 119 A.D.3d at 609 (“[s]}eparate counts are not inultiplicitous where

a conviction on one count would not be inconsistent with acquittal on the other”)

(internal quotations omitted). |
People v. Aarons, 296 A.D.2d 508,v509 (2d Dep’t 2002), is not to tﬁe contrary.

In Aarons, this Court held that multiple counts of Penal Law § 140.30(4) pertaining

to the display of a weapon to muitiple victims were multiplicitous because “there -
was ‘only one unlawful entry.” Id. at 509. Left unsaid, however, was that there was

only one weapon displayed. Although the weapon was displayed to four different

" victims, the identity and the number of victims is not an element of subdivision (4)

of Penal Law § 140.30 as it is under subdmswn (2). Therefore, even when there is
one unlawful entry, each time a defendant or accomphce causes physical injury to a
new victim, a new count of burglary under subsection (2) is complete. This Court
should decline to follow the Appellate Division,-Fourth Department, in treating
subdivision (2) physiéal injury the same as subdivision (4) display of a weépon the
same when resolving the issue of muitiplicity. See, e.g., People v. Rodrigues, 74
A.D.3d 1818 (4th Dep’t 2010), People v. Martinez, -126 A.D.2d 942 (4th Dep’t
1987). Indeed, the Fourth Departmeﬁt has stated that Rodrigues was based on an

incorrect concession by the People on the multiplicity issue and should no longer be

~ followed. See Peqple v. Ali, 89 A.D.3d 1417, 1418-19 (4th Dep’t 2011).
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offense that the éctor intended to commit.”” Commentary to Model Penal Code
§221.1. '

Although the New York burglary statute is largely structured after that of the
Model Code, New York did not adopt the suggestion of the commentary to aggregate
the charge of burglary witﬁ .a separate charge for the crime inside. Insfead of relying
on aggregation, the New York legislature enacted a statute which, in addition to
keeping the two initial levels of burglary proposed by the Model Code; created a
third, more serious, level of burglary which governs burglaries of a dwelling where
the perpetrator or an accomplice commits an additional aggravating act. This
strongly suggests that the legislature was uniquely concerned with perpetrators who
invade people’s homes,‘/and, among other things, cause injury to irthabitants in the
process. Unmistakably, the legislaiure intended for the burglary statute to be the
juridical r.neans by which to punish the conduct committed by burglars in the course
of their burglaries; otherwise, the legislature would ha'we simply adopted the Model
Code’s hierarchy and, thereby, the commentary’s suggestion that the aggravating
offenses be accounted for by being run consecutive to the unlawful entry. Therefore,
for perpetrators such as defendant, who cause injuries to multiple victims, to face

only one conviction under the burglary statute would be inconsistent with the

legislature’s intention. See Alonzo, 16 N.Y.3d at 270.
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In sum, the counts of burglary arising from the same Penal Law subsection

were not multiplicitous because they involved physical injury caused to different

. victims, at different stages of the criminal transaction, perpetrated by different

principal actors. Each of the counts, even arising under different subsections,
required proof of facts that the other did not, namely, that physical injury was caused
to different victims or that a dangerous instrument be used or threatened regardless
of the identity of the potential victim. As such, the counts submitted to the‘ jury were
not multiplicitéus.

If defendant’s multiplicity claim were to have merit so that any count be.
dismissed and its sentence vacated the case should be remitted to the trial court for
the opportumty to restructure the sentences on the remaining count (seg People s
Memorandum of Law dated September 29, 2017, at 6-7). See People v. Rodriguez,

25 N.Y.3d 238, 241-42 (2015).
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v. Lucey, 469 U.S. 387, 396-97 [1985]); Abdurrahman v. Henderson, 897 F.2d 71,
74 (24 Cir. 1990); Gulliver v. Dalsheim, 739 F.2d 104, 107 (2d Cir. 1984). Under

the first prong of the Strickland standard, “[a] fair assessment of attorney

performance requires that every effort be made to eliminate the distorting effects of -

_ hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to

evaluate the conduct from counsel’s perspective at the time.” 466 U.S. at 689; see

Jones v. Barnes, 463 U.S. 745, 754 (1983) (appellate courts should not second-guess.

the reasonable professional judgments of counsel). »
Under the second prong of the Strickland standard, a defendant must _shciw

that there is‘a “reasonable probability that, but for counsel’s unprofessional errors,

the result of the proceeding would have been different.” Strickland, 466 U.S. at 694;

see Smith, 528 U.S. at 285-86; Abdurrahman, 897 F.2d at 74; Gulliver, 739 F.2d at
107. ‘Thus, a defendant must show both that appellate counsel;s o_mission of a
particular claim was objectively unreasonable, and “that there was a reasonable

probability that {the omitted] claim would have been successful before the state’s

‘highest court.” Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994) (citation and-

internal qhotation marks omitted); see Smith, 528 U.S. at 285, 288—89; Barnes, 463

U.S. at 750-53.

As is argued thoroughly in the People’s respbnses to defendant’s first and

second petitions for a writ of error coram nobis, defendant received effective
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September 29, 2017, at 16-17).

assistance of appellate counsel in her overall performance. With respect to counsel’s
alleged failure to raise a multiplicity claim, this error was not so egregious or

prejudicial as to deprive defendant of his constitutional right to appellate counsel.

* Appellate counsel may have readily determined that, as a strategic matter, focusing
the direct appeal on the sufficiency and ‘weight.of the evidence would have served

K defendant better by obtaining a complete dismissal of all charges, rather than

dismissal of one or two charges.? Additionally, the multiplicity claim would have
required the Court to exercise its interest of justice jurisdiction. Counsel could have

reasonably determined that the Court would not exercise that jurisdiction for

defendant, who claims that his legal exposure under the burglary statute should be .

the same regardless of the number of victims he injured.

‘Therefore, counsel was not ineffective for omitting the claim of multiplicity.

However, were this Court to find otherwise, defendant’s remedy should solely be

the dismissal of the multiplicitous‘counts. See, e.g., Aarons, 296 A.D.2d at 509. The
case should then be remitted to the lower court for restructuring of the sentences on
the remaining counts (see People’s Memorandum of Law dated Septerhber 29, 2017,

at 6-7). See Rodriguez, 25 N.Y.3d at 241-42.

# In connection with the People’s opposition to defendant’s first application for a writ of
error coram nobis, the attorney who edited defendant’s main brief filed an affirmation stating that
he had no independent recollection of defendant’s case (see People’s Memorandum of Law dated
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The People, etc., respondent,
v Benjamin Ayala, appellant.

(Ind. No. 8275/03)

Mark Diamond, New York, NY, for appellant, and appellant pro se.

Eric Gonzalez, District Attorney, Brooklyn, NY (Leonard Joblove, Thomas M. Ross,
Dmitriy Povazhuk, and Jill Oziemblewski of counsel), for respondent.

Paul Skip Laisure, New York, NY, former appellate counsel.
3 Application by the appellant for a writ of error coram nobis to vacate, on the ground -
of meffectwe assistance of appellate counsel, a decision and order of this Court dated January 23,
2007 (People v Ayala, 36 AD3d 827), affirming a judgment of the Supreme Court, Kings County,
rendered January 11, 2005.

ORDERED that the application is denied.

The appellant was convicted of three counts of burglary in the first degree. Contrary
to the appellant’s contention, the counts charging him with burglary in the first degree were not
multiplicitous (see People v Alonzo, 16 NY3d 267, 269; People v Campbell, 120 AD3d 827). The
first and third counts of the indictment were not multiplicitous because they involved separate
subsections of the relevant burglary statute (Penal Law § 140.30[2], [3]) and, furthermore, required
proof of separate and distinct conduct involving different victims. The separate subsections of the
. burglary statutes that provide different ways in which burglary may be committed constitute separate
- offenses (see CPL 200.30[2]; People v Griswold, 174 AD2d 1038; People v Davis, 165 AD2d 610).

May 15, 2019 ' o . Page 1.
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The first and second counts of the indictment both charged the appellant under Penal
Law § 140.30(2) and resulted in convictions of the same subsection of the burglary. statute.
‘Nevertheless, the counts were not multiplicitous, since they involved physical injury to different
victims with different methods of injury, occurring at different times and places during the criminal
transaction (see People v Ramirez, 89 NY2d 444; cf. People v Rodrigues, 74 AD3d 1818; People
v Aarons, 296 AD2d 508). Multiplicity does not exist when each count requires proof of an
additional fact that the other does not (see People v Henry, 119 AD3d 607; People v Olson, 116
AD3d 427), and a conviction of one count would not have been inconsistent with acquittal on the
other (see People v Henry, 119 AD3d 607).

As the claim of multiplicity has no merit, trial counsel was not ineffective for failing
to raise it (see People v McLoyd, 34 AD3d 498), and the appellant has failed to establish that he was

denied the effective assistance of appellate counsel (see Jones v Barries, 463 US 745; People v Stultz,
2 NY3d 277).

The appellant’s remaining contentions are without merit.

CHAMBERS, J.P., AUSTIN, COHEN and DUFFY, JJ., concur.

ENTER: :
74]4«1_@4 " .%,Mwho |
Aprilanne Agostino
Clerk of the Court
May 15, 2019 : Page 2.
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MARK DIAMOND

Attorney At Law
Box 287356 Yorkville Station
New York, NY 10128

(917) 660-8758

June 3, 2019

Hon. Leslie E. Stein

Court of Appeals Hall

20 Eagle Street ’

Albany, NY 12207-1095
. Re: People v. Benjamin Ayala

Dear Judge Stein:

Please accept this letter in support of the defendant’s application for a certificate of
leave to appeal to the Court of Appeals, pursuant to CPL § 450.90. The decision and
order appealed from was entered by the Appellate Division, Second Department, on
May 15,2019. It denied Mr. Ayala’s petition for a writ of error coram nobis to vacate
the Order of the Appellate Division dated January 23, 2007, which affirmed
judgment of the Supreme Court, Kings County, dated December 11, 2007.

There were no co-defendants in the underlying action. No application has been made
to the Appellate Division for similar relief. I represent the applicant as assigned
counsel, pursuant to County Law 722. Oral argument is not requested at this time.
The applicant’s coram nobis petition, the respondent’s opposition, and the record on
appeal were submitted to the Court of Appeals on May 21, 2019. V

BACKGROUND OF CASE

Following a jury trial, Mr. Ayala was convicted of three counts-of burglary 1°. On
January 15, 2005, he received an effective sentence of thirty-six years in prison and
fifteen years of post-release supervision. In a timely direct appeal, Mr. Ayala claimed
there was insufficient evidence to convict him and his sentence was excessive. In a
supplemental pro se brief he argued that he should have received concurrent instead
of consecutive sentences. The Appellate Division affirmed. . (People v. Ayala, 36
AD3d 827 (2d Dept. 2007) Leave to appeal was denied. (People v. Ayala, 8 NY3d
943 (2007) ‘

On May 22, 2017, Mr. Ayala filed a petition for a writ of error coram nobis. He
argued that appellate counsel failed to raise trial counsel’s ineffectiveness for failure
to object to the prosecutor’s misuse of subpoenas to obtain deferndant’s cell phone
records and its investigation of personal information on his cell phone. He also
argued that his appellate attorney was ineffective for failing to argue that his trial
attorney raised a flawed alibi defense, failed to object to the multiplicitous of the
counts of burglary 1°, and failed to argue that the sentence was illegal because the
trial court did not comply with CPL § 400.21 concerning predicate felony sentencing.
In a Decision and Order dated March 16, 2018, the Appellate Division granted leave

~ to serve and file a brief on the issue of whether the counts charging him with burglary

in the first degree were multiplicitous.

On May 15, 2019, the Appellate Division denied coram nobis relief. It held that the
three counts of burglary 1° were not multiplicitous because they involved different
subsections of the burglary statute and different victims. It held that his remaining
contentions “are without merit.” o

SUMMARY OF ALLEGATIONS
It was alleged that Mr. Ayala and an aqcomplice entered a couple’s home; demanded
$29,000 from them at knife point, which the couple said they did not have; and fled

after taking property. The couple’s two grandsons chased the men, caught up, and
got into a fight during which one of the grandson’s was stabbed

ERRORS IN LAW AS BASES FOR FURTHER APPEAL

POINT 1: MR. AYALA’S RIGHT AGAINST DOUBLE JEOPARDY
' WAS VIOLATED BY HIS CONVICTION OF THREE
MULTIPLICITOUS COUNTS OF BURGLARY 1°.

Mr. Ayala received ineffective assistance from both his trial and appellate attorneys.
Under well-established law, including at the time of his direct appeal, multiple counts
of burglary 1° that allege unlawful entry into a single dwelling at a single time are
multiplicitous as a matter of law. (People v. Aaron, 296 AD2d 508 (2d Dept. 2002),

‘see also, People v. Olson, 116 AD3d 427 760 (1% Dept. 2014), People v. Perrin, 56

AD2d 957 (3d Dept. 1977); People v. Griswold, 174 AD2d 1038 @* Dept. 1991)
Charging a defendant with multiple counts of burglary 1° based upon a single entry
into a dwelling violates the accused’s right against double jeopardy because they
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140.30(4) (see People v. Griswold, 174 AD2d 1038; People v.
Martinez, 126 AD2d 942).

The other appellate departments have held likewise. Thus, in People v. Griswold,
174 AD2d 1038 (4'h Dept. 1991) the Fourth Department held, “Where, as here, there
is but one unlawful entry and the indictment charges two counts of burglary in the
first degree under the same subdivision of the statute, defendant may be convicted of
only one count of burglary.... Although the issue is unpreserved, the People concede
that one count of burglary should be dismissed.”

In People v. Perrin, 56 AD2d 957 (3d Dept. 1977) the Third Department held, “(Dit
is clear that the defendant could only be convicted of one count of burglary....
Regardless of how many persons are injured by the defendant inside the dwelling, the
defendant can only be convicted of one count of burglary since there has been only
one entry.. The error occurred when both counts of burglary were submitted to the
jury.... Accordingly, we set aside the judgment and sentence of the court under the
second count of the indictment wherein the defendant was convicted of burglary in
the second degree and sentenced to serve an indeterminate term of imprisonment
with a maximum of 10 years and a minimum of 5 years.”

Other states have held the same way. In the law as laid by the Hawaii appellate court,
“The burglary statute requires both an entry and an intent to commit a crime....
Consequently, a person commits but one burglary if there is only one entry, despite
what may be viewed as an intent to commit more than one crime therein or
appurtenant intents with respect to two or more crimes committed.” (State v. Harper,
104 Haw. 146, 147 (Sup. Crt. Hawaii 2004)

In Walker v. State, 394 NW2d 192, 198 (Minn.Ct.App. 1986) the appellate court in
Minnesota held, “There can be only one conviction ... for armed burglary, regardless
of how many people the perpetrator assaults once inside the dwelling. (Green v.
State, 694 So.2d 876, 877 (Fla.Dist.Ct. App. 1997), Bowman v. United States, 652
A.2d 64,70 (D:C. 1994), People v. Griswold, 174 AD2d 1038 (@t Dept. 1991),
People v. Newbern, 276 1l App.3d 623 (Ill.App.Ct. 1995).” '

In People v. Fuentes, 258 P.3d 320, 325 (Colo. App. 2011) the appellate court in
Colorado held, “Other states with statutes similar to Colorado's first degree burglary
statute have also concluded that when a person enters only once, but commits
multiple assaults, the perpetrator can be convicted of only one burglary charge. See
Gorham v. State, 968 S0.2d.717, 718 (Fla.Dist.Ct. App. 2007), Commonwealth v.
Gordon, 42 Mass. App.Ct. 601 (1997); State v. DeW¥itt, 324 Mont. 39 (2004); People

3

5

v. Griswold, 174 AD2d 1038 (N.Y.App.Div. 1991), State v. Marriott, 189 Ohio
App.3d 98 (2010); State v. Brooks, 113 Wash.App. 397 (2002).”

And in State v. Allen, 125 Ariz. 158, 159 (Ct. App. 1980) the appellate court in
Arizona held, “The crime of burglary is complete when entrance to a specific

structure is gained with the requisite criminal intent. State v. Taylor, 25 Ariz.App.

497 (1976).... Regardless of how many different items he stole or intended to steal he -
can only be convicted of one count of burglary because there was only one entry. Cf.
People v. Perrin, 56 AD2d 957 (1977) (single entry can support conviction of only
one count of burglary despite multiple assaults).” C

The Fourth Department in People v. Griswold (supra) made a distinction between
multiple charges of burglary 1° that charged different subsections of that statute. It
held that while multiple convictions of burglary 1° under PL § 140.30(2) for causing
physical injury must be reversed as mutliplicitous, a charge under a different
subdivision of the burglary 1° statute — PL § 140.30(3) for using a dangerous
instrument — was not multiplicitous of burglary 1° for causing physical injury. The
Second Department has not made this distinction. There is none.

Burglary is a criminal trespass in a building, which includes a dwelling, “with intent
to commit a crime therein.” (PL § 140.20) If, in effecting entry or while in a
dwelling or in immediate flight from the dwelling, the defendant or another
participant in the crime is armed with explosives or a “deadly weapon®; or uses or
threatens the immediate use of a “dangerous instrument™; or displays what appears to
be a firearm; or causes “physical injury” to any person who is not a participant in the
crime, the defendant is guilty of burglary 1°. (PL § 140.30) As the Second '
Department held in People v. Barnes, 64 AD3d 890, 893 (2d Dept. 2009) where
there is one break in, multiple charges of burglary 1° are clearly multiplicitous. For
this reason, judgment on counts 2 and 3 of the indictment should be reversed.

Since the Supreme Court’s error in charging the jury on three burglary 1° counts is
clear from the record and violated Mr. Ayala’s fundamental constitutional right
against double jeopardy, appellate counsel rendered ineffective assistance by failing to
raise this issue on appeal as an error that was clear from the record. Had appellate
counsel done so, judgment on two counts of burglary 1° would have been reversed,
reducing a 36-year prison sentence to a 12-year prison sentence. For the foregoing . -
reasons, judgment on two of Mr. Ayala’s burglary 1° convictions should have been
reversed on double jeopardy grounds.

POINT 2: APPELLATE COUNSEL INEFFECTIVELY FAILED TO
6 :
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MR. BENJAMIN AYALA
DIN 05=A=0302

Green Haven Corr. Fac.
P. O. Box 40060
Stormville, NY 12582

June i , 2019

Hon. Janet DiFiore

Chief Justice of the Court of Appeals
Court of Appeals Hall

20 Eagle Street

Albany, NY 12207=1095

RE: Pro Se Supplemental Application
For Leave to Appeal

. - People v. Benjamin Ayala
Kings County Indictment No.: 8275[03‘

TO THE HONORABLE JANET.DIFIORE, CHIEF JUDGE OF THE;COURT OF
APPEALS OF THE STATE OF NEW YORK: .

I am a pro se defendant-appellant in the.above.referénced
aétion and as such am'fullybfamiliar with the facts and
circumstances of this matter as set forth herein. I make this
‘letter, pursuant to New York Court Rﬁles Section SOO.ZQ(a),
respectfully reguesting issuance-of a certificate pursuaht to.
CPL §460.20 granting permission to appéal and'cértifying that
thére is a queétion'of law in théiabave_feferenced cause
which dught to be reviewed by the Court of Appeals, and
allowing an appeal to the said court from the order of
Appellate Divisidn, Second Judicial Department, entered on
the 15th day of May, 2019, denying application by ﬁhe
éppéllant for a writ of.error coram nobis to vacate from a
decision and Order of Appellate Division, Second Judicial
-Department, entered on the 23rd day of January, 2007 (gggp;g

.



¥. Ayala, 36 A.D.3d 827 {2nd Dept. 2007]), affirming a
judgment of the Supreme Court, Kings County, rendered on the
11th day of January, 2005.

Al application for leave to appeal has not been made to a
Justice of fhe Appellate Division, Second Judicial
Department.

Oral.argument is not requésted. There were no co-
defendants in this matter.

The issues to be raised on appeal to the Court 6f Appeal
is: (a) Whether the defendant appellant may be convicted of
only one count of burglary when there is but one unlawful
entry and the indictment charges three counts ofvburglary in.
the first degree; and (b) if yes,\whether the defendant
appellant's right to effective counsel was v}olated when
appellate counsel failed to raise on direct appeal the issue
of trial coﬁnsel's performance with respect to the
multiplicitous'counts chargiég defendant appellant with
burglary in the first degree.

The grounds'upon which leave is sought:

Defendant_appellant received ineffective assistance from
hié trial and appellate counsels, under well established law
in existence at the time of defendant-appellant's conviction
or present law applied under recognized principles of
retroactivity, multiple counts of burglary in the first
degree that allege unlawful entry into.a single dwelling at a

single time are multiplicitous as a matter of law (See People

v. Aaron, 296 AD2d 508 {24 Dept. 2002]; People v. Davis, 165

2



AD2d 610 [4th Dept. 19911;'2ggp;g_3;_2g£g;g, 56 AD24d 957 [3£d
Dept. 1977]1) . Charging a defendant with multiple counts of
burgiary in the first degree based upon avsingle entry into e
dwelling violates his or her right against double jeopardy
because it convicts a defendant.multiple times for the eame
crime (U.S. Const. Amends. V, XIV; N.Y. Const. Art. I, §6).

All three of defendant-appellant's burgla:y in the first-
degree arose out of entry of a single dwelling. Despite the
" clear violation of defendant appellant's right against double

,jeopardy trial counsel failed to seek dismissal of two of the
- three multiplicitoue counts of burglary in the first degree.
What compounds that error, appellate counsel failed to seek
reversed of two ef the three burglary ceunts in fhe interest
of justice.and‘because failure‘to‘preserve the issue for
appealvwas caused by tfial counsel's ineffectiveness, which
was clear from- the reeord. |
| Thelerror was not harmless because the trial court

imneéed three consecutine sentences of 12 years imprisonment
- on eaeh count of burglary in the first degree. As a result,
what should have been a 12>years>determinate sentence-wrongly
became a 36 years'determinate sentence. For these reasdns,
defendant—appellant's.petition for a writ of error coram
nobis should be granted.

Defendant appellant was charged-end convicted on three
counts of burglary in the first degree. The relevant portion
of Penal Law §140.30, states the following:

"A person is guilty of burglary in the first
degree when he knowingly enters or remains

3



unlawfully in a dwelling with intent to
commit a crime therein, and when, in
effecting entry or while in the dwelling or
in immediate flight therefrom, he or another
participant in the crime.’ :

"2. Causes physical injury to any person who
is not a participant in the crime, or

"3_ Uses or threatens the immediate use of a
dangerous instrument."

Specifically, count 1 of the indictment under Penal Law
§140.30(2) alleges that the defendant-appellant unlawfully
entered the dwelling of Angel and Claudia Santiago, and while
in the dwelling or in immediate flight therefrom caused
physical injury to Angel. Count 2 of the-indictment, also under .
Penal Law'§140.30(2)4alleges.that the defendant appellant |
unlawfully entered the dwelling of Angel and Claudia Santiago,
and.while iﬁ the dwelling or in immediate flight therefrom
caused physical injury to Erick Marin. Count 3 of the
'indictmeht for burglary in the firet degree'under Penal Law
§140.30(3) alleges that the defendant-appellant unlawfully
eﬁtered the dwelling of Angel and Claudia Santiago, and while
in the dwelling er in immediate flight therefrom used a
dangerous instrument.

Reflecting the language of the indi¢tment, in its final
charge, the trial courr instructed the jury thaf all fhree
counts of burglary in the first degree involved unlawful entry
ibto the same home at the same time. The parties did not object
to this charge (See Trial Transcripts, pp. 393-398, 408-410). |
Thus, all three counts of burglary in the first degree were

based upon a single entry (See also Respordent's Brief, p. 2).

4



"An indtctment,isxmultiplicitous'when two or more counts
charge the same crime" (See geoéle v. Aaron, 296 AD2d 508, 508
[24 Dept;'zoozj). These include counts in which the aefendant's
conduct involvesithe_eame.mental state, the same act, and the
same course of conduct (See People v. Senisi, 196 AD2d 376, 382
{24 Dept. 1994]), See also Brown v. Ohio, 432 U.S. 161 (1977).
Charges that are multiplicitous deprives a defendant of his
State and Federal right ageinst doﬁble,jeopardy, because such
charges convicts the defendant tW1ce for the same crime (U.S.
Const., Amends V XIV; N.Y. Const. Art. I, §6).

On May 22, 2019, the defendantgappellant field a petition.
fof a Writ of Error Coram Nobis, and he argﬁed, among others,
that his right to effective counsel was violated when appellate
counsel failed to raise on direct appeai the issue of trial
counsel's performance with respect to the multiplicitous counts
charging defendant—appeliant with burglary in the'first degree.

In its-affirmation in response to the petition the
" respondent ' acknowledge that the defendant appellant's
multiplicitousness'argument has merit because all three
burglary in the first degree counts arose out of single entry
‘into the dwelllng. The respondent noted that even though the
Appellate Division rejected the claim that the defendant—
appellant made in his pro se supplemental brlef on direct
‘appeal that consecutlve sentenc1ng was,lmproper because there
was a single actus reus, his current argument that the counte
were multiplicitous ig different. The respondent concluded that

the burglary sentences should run concurreéntly and not



consecutively because they arose form a single entry into a
single residende at a single time. The respondent asked that
the case be returned to the trial court for resentencing if
relief o the coram nobis petition is granted.

In a decision and order dated May 15, 2019, the Appellate
Division held the following:

"[Tlhe counts charging [appellant] with
burglary the first degree were not
multiplicitous...because they involved
separate subsections of the relevant burglary
statute (Penal Law §140.30{2], [3]) and []
required proof of separate and distinct
conduct involving different wvictims. The
separate subsections of the burglary statutes
that provide different ways in which burglary
may be committed constitutes separate
offenses [citations omitted]."

"[Clounts were not multiplicitous, since they
involved physical injury to different wvictims
with different methods of injury, occurring
at different times and places during the
criminal transaction [citations omitted].
Multiplicity does not exist when each count
requires proof of an additional fact that the
other does not {citations omitted]."

The Appellate Division, Second Judicial Department's
decision and order exacerbated a growing divergence of opinion
in the Third and Fourth Departments regarding multiplicitous
counts rebutting in convictions of the same subsection under
Penal Law §140.30(2). Compare the defendant-appellant's case,
People v. Ayala, __ AD3d __ (2d Dept. 2019) with People v.
Perrin, 56 AD2d 957 (3d Dept. 1977) ("[Ilt is clear that the
defendant could only be convicted of one count of
burglary.;,Regardléss of how may persons are injured by the
defendant inside the dwélling, the defendant can only be

convicted of one count of burglary since there has been only
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one entry. Tﬁe error occurred when both'counfs of burglary were
submitted to the jury.-..Accordingly, we set aside the judgment
and sentence of the court under the second count of the
indictment wherein the defendant was convicted of burglary in
‘the second degree and sentenced to ser#e an indeterminate term
of imprisonmeht with a maxiﬁum of 10 years.ana minimum df 5
years."); People v. McCray, 61 AD2d 860 (3d Dept. 1978) (same);
people v. Davis, 165 AD2d 610 (4th Dept. 1991) (same); People
v. Griswol . 174 AD2d 1038 (4th Dept. 1991) (same); People v.
Rodriguez, 74 AD3d 1818 (4th Dept. 2010) (same). Other statutes

‘ have held the same way, in the law as by the appellatevcourt'in

Hawaii, "[t]lhe burglary statute requires both an entry and an
intenﬁ to commit a crime....ConSequently, a person commits but
one burglary if fhere is only one entry, despite what may be
viewed aé an intent to commit more than one crime therein or
opportunant intents with respect to two or more crimes
committed" (See State v. Harper, 104 Haw 146, 147 [Sup. Ct.
Hawaii 2004]) see also Walker v. State, 394 NW2d 192, 198
(Minn. Ct. App. 1986) (same); Green v. State, 694'50.2d 876,
877 (Fla. Dist. Ct. App. 1997) (same); Bowman v. United States,
652 A2d 64.’70 {(D.C. 1994) (same); nggle V. Hegggrn,.276 Ili.
App. 623 (Ill. App. Ct. 1995) (same); People v. Fuentes, 258
P3d 320, 325 (Colo. App. 2011) (same); Commonwealth v. Gordon,
42 Mass. App. Ct. 601 (1997) (same); State v. Marriott, 189
Ohio App.3d 98 (2010) (same); State v. Brooks, 113 Wash. App.
397 (2002) (same); State v. Allen, 125 Ariz. 158, 159 (ét._App-

1980) (same).



That is precisély what occurred in defendant-éppellant's
case. By definition burglary occurs when there is an unlawful
entry into a dwelling for the purpose of committing a érime
therein or during immediate flight therefrom regardless of how
many People are injured or how mahy dangerous instruments are
used. The three counts of burglary in the-first degree against
the defendant-éppellant were multiplicitous because they all .
occurred during a single entry. As a matter of law, there was
only one burglary, not three. While he could have been>tried on
three different counts of aésault, for instance; each involving
a different victim,'when it comes to burglary in the first
degree there was but one'criminal act.

Since the trial court's efrpr in charging the jury on
three burglary in the first degree counts is clear from the
record and violated the defendant appellant's fundamental
constitutionél right against double jeopardy, appellate counsel
rendered ineffective assistance by failing to raise this iséue
on appeal as an error that was clear from the record. Had
appellate counsel done so, Judgment on two counts of burglary
in the first deqreé would have been reversed, reducing a 36
year prisonbsentence to a 12 year prison sentence. For the
foregoing reasons, judgment on two of defendant-appellant's
burglary in the first degree convictions should be reversed
since they violate his State and Federal éonstitutionally
guaranteed rights against-double jeopardy.

I have enclosed for your review‘petition for a common-law

writ of error coram nobis, affirmation of appellate counsel in

. _ 8



response to coram nobis petition, affirmation in response to
motion.for writ of error coram nobis, reply to affirmat_ion in
response to a petition for a writ of error coram nobis decision
and order on motion, appellant's brief, respondent's brief, and

decision and order.

Sworn to before me this
¢/ day of June 2019

S NOTARY(PUBLIC

hitd §. BRR

NTARY PYBLIC-STATE OF NEW YORK

No. 01SP4248188
aualified In Putnam County
-ommission Exoires Saotember 19, 201 G



APPENDIX K

COURT OF APPEAL
DECISION



S
P

- State of Rew ﬁm‘k

Court of Appeals

BEFORE: LESLIE E. STEIN, Associate Judge

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent, ORDER
-against- ' DENYING
: LEAVE
BENJAMIN AYALA,
Appellant.

Appellaﬁt having applied for leave to appeal to this Court pursuant to Criminal Procedure
Law § 460.20 from an order in the above-captioned case;*
UPON the papers filed and due deliberation, it is

ORDERED that the application is denied.

s i irbes, 200

at Albanv, New York

e

- Associate Judge

*Description of Order: Order of the Appellate Division, Second Department, dated May 1‘5, '
2019, denying defendant's application for a writ of error coram nobis.



