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Footnotes
1 This case was reassigned to Judge McCool on November 9, 2018. Although Judge McCool was not a member of the

Court when the case was orally argued, he has reviewed the audio recording of the oral argument.

2 Effective April 11, 2017, §§ 13A-5-46 and -47, Ala. Code 1975, were amended by Act No. 2017-131, Alabama Acts 2017,
to provide that the jury's sentencing verdict is no longer a recommendation but, instead, is binding upon the trial court.
However, Act No. 2017-131 does not apply retroactively to Lane, see § 2, Act No. 2017-131; thus, in Lane's trial, the
jury's sentencing verdict was a recommendation only.

3 As noted, Dr. Chrostowski ultimately concluded that Theresa's death was a homicide after he conducted the autopsy.

4 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

5 At Lane's first trial, there was evidence indicating that, the day after Theresa was murdered, Lane's divorce attorney, Buzz
Jordan, had instructed Lane to bring the computer to Jordan's office and that law enforcement officers had subsequently
obtained the computer from Jordan. See Lane, 80 So. 3d at 288. No such evidence was presented at Lane's second
trial, however. Rather, Det. McRae merely testified that the computer “was missing” (R. 1875) when Lane's mobile home
was searched but that “[l]ater on we were able to recover it.” (R. 1876.)

6 Lane's father was unavailable by virtue of his lack of memory and multiple medical conditions that prevented him from
traveling to Mobile from his home in North Carolina. Mixon and LaPointe were deceased by the time of Lane's second trial.
Neither the record nor the parties' briefs clarify why Raley was unavailable, although it appears Raley might also have
been deceased (R. 217), but Lane conceded at trial and concedes on appeal that Raley was unavailable. (C. 562-63;
Lane's brief, at 13.)

7 In 2004, Scott Peterson was convicted for murdering his pregnant wife and was sentenced to death, and the case
generated widespread publicity.

8 Lane does not identify any alleged deficiencies in defense counsel's cross-examination during Lane's first trial but, rather,
merely suggests that his counsel of choice might have conducted cross-examination differently. Lane's brief, at 12.

9 Lane contends that he might have been handcuffed as long as 90 minutes. In support of that contention, Lane relies on
Deputy Leddick's testimony that he stopped Lane sometime between 1:00 p.m. and 2:00 p.m. and that Lane signed a
form waiving his Miranda rights at 2:35 p.m. Thus, Lane argues, he was handcuffed anywhere from approximately 30 to
90 minutes. However, Det. McRae testified unequivocally that he arrived at the scene of the traffic stop within 20 minutes
of the time Deputy Leddick initiated the traffic stop and that he immediately uncuffed Lane. Thus, the evidence indicates
that Lane was handcuffed only approximately 20 minutes.

10 We recognize that Lane argues, correctly, that Miranda warnings alone cannot cure the taint of a statement that was
made subsequent to an illegal arrest. Brown, 422 U.S. at 603, 95 S.Ct. 2254. However, as should be obvious by now,
our conclusion is not based solely on the fact that Det. McRae advised Lane of his Miranda rights but, rather, is based on
the totality of the circumstances, which happen to include the relevant, but not dispositive, fact that Det. McRae advised
Lane of his Miranda rights before Lane made a statement.

11 Lane also contends that white veniremember C.S. served in the military and notes that the State did not strike C.S. from
the jury. However, there is no indication in the record, or allegation from Lane, that C.S. failed to complete a term of
military service.

12 Lane argues that B.P.'s health was a pretextual reason for striking her because the State did not strike white juror B.T.,
who disclosed that he suffers from diabetes. However, as noted, the State also struck B.P. because she believed her
brother had been wrongfully convicted –- a characteristic not applicable to B.T.

13 This Court has reviewed the entirety of the voir dire examination, and the State's reasons for striking K.H., E.B., M.M.,
A.W., D.B., and B.P. are supported by those prospective jurors' responses.

14 We note that C.W., J.B., J.G., and M.S. did not serve on the jury because defense counsel used its peremptory strikes
to remove them.



“That fact is not necessarily dispositive of this issue, however, if the trial court erred by refusing to remove [C.W., J.B.,
J.G., and M.S.] for cause because the Alabama Supreme Court has held that it is reversible error for a trial court to
fail to remove multiple prospective jurors that should have been removed for cause, despite the fact that those jurors
were ultimately removed from the jury by peremptory strikes, if the jury consists of jurors who likely would have been
the subject of peremptory challenge. See Ex parte Colby, 41 So. 3d 1 (Ala. 2009).”

Kemp v. State, [Ms. CR-18-0362, September 20, 2019] ––– So. 3d ––––, ––––, 2019 WL 4564568 (Ala. Crim. App. 2019).

15 Lane does not allege that Milroy was not qualified to testify as a firearms-and-toolmarks expert, only that Milroy testified
to facts outside that field of expertise. Nevertheless, we have reviewed the record and find no plain error in the trial court's
determination that Milroy was qualified to testify as a firearms-and-toolmarks expert.

16 Neither Jordan nor the person identified as Donna testified at trial.

17 Lane also argues that the admission of evidence of the $1,000 payment violated the attorney-client privilege. However, the
payment of attorney fees generally is not protected by the attorney-client privilege –- a fact Lane concedes. Lane's brief,
at 64. See O'Neal v. United States, 258 F.3d 1265, 1276 (11th Cir. 2001) (“[I]nformation involving receipt of attorneys'
fees from a client is not generally privileged.”); In re Grand Jury Subpoena, 204 F.3d 516, 520 (4th Cir. 2000) (same); and
Matter of Grand Jury Proceeding, Cherney, 898 F.2d 565, 567 (7th Cir. 1990) (same). Nevertheless, Lane argues that an
exception to this principle exists when evidence of an attorney-client fee arrangement “would itself reveal a confidential
communication.” In re Grand Jury Subpoena for Attorney Representing Criminal Defendant Reyes-Requena, 926 F.2d
1423, 1431 (5th Cir. 1991). That “narrow exception,” id., is not applicable here, however, because evidence of the $1,000
payment to Jordan did not reveal any confidential communications between Lane and Jordan.

18 To the extent Lane argues that the trial court should have excluded Gabel's testimony as victim-impact testimony during
the guilt phase of trial, we disagree. “As the United States Supreme Court held in Payne v. Tennessee, 501 U.S. 808, 821,
111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991), victim-impact statements typically 'describe the effect of the crime on the victim
and his family.’ ” Lewis v. State, 24 So. 3d 480, 502-03 (Ala. Crim. App. 2006) (emphasis added). Here, Gabel merely
testified that she desired more employees similar to Theresa –- testimony that did not describe the effect of Theresa's
death on Gabel but, instead, was merely a commentary on Gabel's opinion of Theresa as an employee. Thus, Gabel's
testimony did not constitute victim-impact testimony. See Petersen v. State, [Ms. CR-16-0652, January 11, 2019] –––
So. 3d ––––, ––––, 2019 WL 181145 (testimony that did not “describe the impact the crime had on [the victim] or her
family” did not constitute victim-impact testimony).
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You are hereby notified that on September 4, 2020, the following action was taken in the
above referenced cause by the Court of Criminal Appeals:

Application for Rehearing Overruled.

D. Scott Mitchell, Clerk
Court of Criminal Appeals

Hon. James Patterson, Circuit Judge
Hon. JoJo Schwarzauer, Circuit Clerk
John William Dalton, Attorney
David Dawson Schoen, Attorney
Randall S. Susskind, Attorney
Thomas Govan, Asst. Attorney General
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IN THE SUPREME COURT OF ALABAMA

November 20, 2020

1191036

Ex parte Thomas Robert Lane. PETITION FOR WRIT OF CERTIORARI TO 
THE COURT OF CRIMINAL APPEALS (In re: Thomas Robert Lane v. State 
of Alabama) (Mobile Circuit Court: CC05-1499.80; Criminal Appeals : 
CR-15-1087).

CERTIFICATE OF JUDGMENT

WHEREAS, the petition for writ of certiorari in the above referenced 
cause has been duly submitted and considered by the Supreme Court of 
Alabama and the judgment indicated below was entered in this cause on 
November 20, 2020:

Writ Denied. No Opinion. Bolin, J. - Parker, C.J., and Shaw, Wise, Bryan, 
Sellers, Mendheim, Stewart, and Mitchell, JJ., concur.

NOW, THEREFORE, pursuant to Rule 41, Ala. R. App. P., IT IS 
HEREBY ORDERED that this Court's judgment in this cause is certified on 
this date. IT IS FURTHER ORDERED that, unless otherwise ordered by this 
Court or agreed upon by the parties, the costs of this cause are hereby taxed 
as provided by Rule 35, Ala. R. App. P.

I, Ju lia  J. W eller, as Clerk o f  the Suprem e Court o f A labam a, do hereby certify  th at the  
foregoing is a full, true, and correct copy  o f the instrum ent(s) herew ith  set out as sam e appear(s) 
o f record in  said  Court.

W itness m y hand th is 20th day o f N ovem ber, 2020.

Clerk, Supreme Court of Alabama




