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D.C. Superior Court 
06/30/2020 19:59PM 
Clerk of the Court

Michael 3L Ciacci 
Pro se Movant 
67-328 Kaliuna Street 
Waialua, Hawaii 9679!
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
.1

Criminal Case No. 201 !-ef2-0l2334
UNITED STATES, .

555 Fourth Street, NW 
Washington, D.C.-20530, i
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SECOND MOTION TO VACATE. SET ASIDE OR CORRECT SENTENCE
AND JUDGMENT PURSUANT D.C. CODE SECTION 23-110

Pursuant D.C. Superior Court Rule 47 and D,C. Code Section 23-110,1,
. i ■ •

Michael K. Ciacci, by and through myself, moves this Honorable Court to amend 

my second motion to vacate, set aside or correct my sentence, to state the follow-
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I begin by explaining the underlying incident and summarizing judicial pro-

ceedings, I then raise procedural default. Finally, I raise new discoverable evi-
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deuce ground establishing actual innocence under ineffective assistance of counsel

claim, and structural error ground establishing actual innocence under separate in-
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effective assistance of counsel claim.
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Statement of the Case

The underlying incident leading to my sentence occurred while l was in the 

District of Columbia, on a short term visit, before heading to Paris, France for 

graduate studies program .

I had known the complainant for less than two weeks, when he appeared to 

be getting ready to attack me on a Saturday night, July 2,2011.

I reasonably defended mysel f and I immediately reported the incident to the 

local police; I walked couple blocks to the nearest station.
•>

I then reported the self defense incident at D.C. Metropolitan police station . I 

was then taken on Sunday morning July 3, 2011 to D.C. Superior Courthouse 

der criminal information warrant.

Within a few hours, I had an initial appearance hearing Sunday morning,

July 3, 2011. Only D.C. Superior Court judge and public defender was present at 

initial appearance hearing; I was released on niy own recognizance.
«

The public defender reasoned and advised me the criminal information 

sault with a dangerous weapon - would be dropped. Thereafter, I left die District 

of Columbia to attend graduate studies.

Ten months later, die United States Attorneys Office for the District of Co­

lumbia, issued four indictments and an arraignment hearing was scheduled; I was 

extradited to the District of Columbia by U.S. Marshals,

I pled not guilty to four indictments - assault with intent to kill, aggravated

un-

- as -



assault while armed, assault with deadly weapon, assault with significant bodily 

injury -> and pre-trial date was scheduled in DC. Superior Court.

Motion for discovery and bill of particulars were filed by the public defender 

from my initial appearance hearing. The government filed their discovery and did 

not include an alleged dangerous weapon.

I moved D.C, Superior Court successfully for a second public defender. 

Suppression hearing was scheduled for November 5,2012.

The trial ran for roughly twenty four total hours spread out over four days;
>•

September 9,2013 through September 12,2013.

I testified to reasonable self defense, a lack of intent to harm the com­

plainant, and the complainant was conscious during the entire underlying incident.

The jury verdict was not-guilty on assault with the intent to kill, and guilty 

on the remaining three charges; the remaining three guilty verdicts merge.

After trial and verdict, the Court granted me self-representation, co-counsel, •• 

and dismissed trial public defender on October 23,2013.

Trial judge at November 15, 2013 sentencing hearing made a statement, and 

I paraphrase: if my case was a bench trial, the bean count as to the weight of evi­

dence may have led to a different verdict, but since 1 had a jury trial, the govern­

ment’s successful arguments was the basis of his sentence.

The judge offered me an opportunity to speak on my behalf and I made an 

objection at the sentencing hearing, stating facts found in complainant’s medical



records and the government’s discovery filing referring to several corresponding 

D.C. Court o f Appeals cases.

I was sentenced to an upper range, eight year prison term, no probation or 

parole, to be followed by a five year term of supervised release, for a total thirteen 

year sentence. The judge referred to the D.C. Superior Court sentencing guidelines 

for aggravated assault while armed conviction; four to twelve years range for 

criminal history points; a sentence outside the four to twelve year range guidelines.

I appealed the sentence, filed November 27, 2013, to D.C. Court ofAppeals,
>

criminal case no. 13-1359. 1 was appointed a public defender for my direct appeal.

On January 24, 2014,1 filed a letter requesting new counsel.

I would then file February 24, 2014 D.C. Superior Court pro se D.C. Code 

Section 23-110 motion to vacate, set aside or correct sentence (hereinafter 23-110 

motion), crim. case no. 201 l-cf2-12334, raising an ineffective assistance of coun­

sel claim, concurrent to my direct appeal; after my public defender refused to raise 

an ineffective assistance of counsel claim. Trial transcripts had not been available.

I wrote another letter to D.C. Court ofAppeals dated September 24,2014, 

filed October 3,2014, requesting new counsel.

The public defender on direct appeal agreed to my request for leave to with* 

draw as my appointed representation and filed motion for leave to withdraw on Oc­

tober 15, 2014; but not before he filed my appellant brief on September 24,2014. 

The motion for leave to withdraw cited irreconcilable differences.

no



The government moved the Court on October 21, 2013, requesting an exten­

sion of time to file appellee brief and responded to my motion for leave to with­

draw counsel on appeal. Extension of time to file appellee brief was granted on

October 28,2014 and again on January 2,2015.

The D.C. Court of Appeals, in an order filed November 19,2014, denied my 

motion for leave to withdraw counsel, and ordered me to cooperate with the public

defender whom I had irreconcilable differences.

On February 6,2015, my legal documents were forced from my property by
•».

D.C. Jail officials, citing jail procedure. I arrive at the prison institution in North 

Carolina on March 2, 2015, after spending couple weeks at a Virginia county jail. 

Appellee brief on direct appeal was filed on March 3, 2015.

On March 9, 2015, my trial, sentencing, and postconviction judge issued an 

order denying my 23-110 motion, stating I failed both Strickland prongs.

I filed an appeal from the order denying my 23-110 motion to D.C. Court of 

Appeals on March 25,2015. Public defender was appointed. The appellant brief 

did not raise an issue citing rules of evidence procedure errors at trial.

I then filed April 6,2015, pro se writ of habeas corpus 28 U.S.C. Section 

2254 petition in U.S. District Court, Eastern District of North Carolina, case no. 

5:15-hc-02062-F, Michael Kekoa Ciacci v. Brick Tripp, raising an ineffective as­

sistance of counsel claim.

D.C. Court of Appeals filed an order on July 10, 2015, affirming my D.C,



Superior Court sentence; dismi ssing two of three guilty merged verdicts.

I was advised by my public defender on direct appeal, only issues raised in 

my direct appeal brief in D.C. Court of Appeals, could be raised in an appeal to the 

Supreme Court. An appeal of D.C. Court of Appeals affirmance to my D.C. Supe­

rior Court conviction was not filed to the Supreme Court.

However, I did file an appeal, pro se to the Supreme Court, case no.

15-6247, from the D.C. Court of Appeals, November 19, 2014 fried order, denying

my motion for leave to withdraw counsel; certiorari denied On November 2,2015.
j.

On October 13,2015,1 filed an amended pro se writ of habeas corpus in 

U.S. District Court, Eastern District of North Carolina, citing an ineffective as­

sistance of counsel claim, raising counsel’s rules of evidence procedure errors at 

trial. 1 received through postage mail, a copy of my trial transcripts, filed Inly 3, 

2015 for the record on appeal.

1 then filed a pro se D.C. Court of Appeals motion to recall the mandate, 

case no. 201 l-cf2-12334, on October 15,2015; raising an ineffective assistance of 

counsel claim that cited rules of evidence procedure errors at trial; D.C, Court of 

Appeals filed November 5,2015, order denying motion to recall the mandate.

U.S, District Court, Eastern District of North Carolina, filed an order on De­

cember 15,2015, denying my pro se writ of habeas corpus. The order stated rea­

son was 23-110 motion was still pending, I had not exhausted state remedies, and 

23-110 motion to not be an inadequate or ineffective remedy. Certificate of ap-



pealability was not issued; I did not appeal to the Fourth Circuit Court of Appeals.

On September 21,2016, D.C. Court of Appeals affirmed my trial, sentencing 

and posteonviction judge’s order denying my 23-110 motion.

At the prison, my legal documents, incl uding my copy of the trial transcripts, 

were also seized by prison institution officials whom cited prison procedure.

On July 27,2019,1 completed my eight year prison term at the North Car­

olina institution, and was released to my home residence in the State of Hawaii.

On September 4,2019,1 filed a 28 U.S.C. Section 2254 pro se writ of •>

habeas corpus in U.S. District Court, District of Hawaii, case no 1:19-cv-00476- 

DKW-KJM, Michael K. Ciacci v. United States Probation Office, raising an inef­

fective assistance of counsel claim, U.S. Attorney trial error claim, and inadequate 

or ineffective remedy claim; September 16,2019 order dismissing my writ of 

habeas corpus, citing procedural defaults, and denied certificate of appealability.

I filed an appeal to the Ninth Circuit Court of Appeals on September 20, 

2019, case no 19-16896, and the Ninth Circuit on September 26,2019, stated the 

Court would consider whether to issue certificate of appealability.

I filed a second 23-110 motion on October 9,2019, pending in D.C. Superior 

Court. I raised an ineffective assistance of counsel claim, citing rules of evidence 

procedure trial error issue, and inadequate or ineffective remedy claim.

I then filed a D.C. Superior Court Rule 33 new evidence motion on February 

19, 2020, raising an actual innocence claim citing trial counsel’s error omitting ex-



culpatory evidence.

On February 28,2020, the Ninth Circuit denied certificate of appealability:, 

stating I had not shown 23-110 remedy to be inadequate or ineffective.

Reasons to Grant Motion to vacate, set aside or correct sentence and judgment

At my home residence in the State of Hawaii, under the immediate custody 

of the United States Probation Office, District of Hawaii, I am currently serving the 

supervised release portion of my November 15,2013 filed District of Columbia 

Superior Court sentence; criminal case no. 201 l-cf2-12334, United States v.
•j

Michael K. Ciacci,

A prisoner held under conviction of the District of Columbia Superior Court 

is considered a State prisoner. Madley v. U.S. Parole Comm % 278 E3d 1306,

/308-1310 (DC. Cm 2002) (concluding that “a court of the District of Columbia 

is a state court "for purposes of federal habeas cases).

I must raise collateral attack on my sentence in D.C. Superior Court, unless 

the remedy is inadequate or ineffective to test the legality of my detention. Swain 

y. Pressley, 430 U.S. 372, 381, 384 (1977) (D.C. Code Section 23-110(g) is the 

provision requiring collateral attack jurisdiction to DC. Superior Court unless the 

local remedy is inadequate or ineffective to test the legality of the detention).

A remedy is inadequate or ineffective if it deprives a defendant of “any op­

portunity for judicial rectification of so fundamental a defect in his conviction as 

having been imprisoned for a non-existent offense?’ In re Smith, 285 R3d6, 8



(D.C. Cm 2002); tore Davenport, 147F:3d605, 611 (7th Cir. 1998).

D.C. Superior Court assigned postconviction review of my 23-110 motion to 

my trial and sentencing judge. He did not recuse himself, and that is ground for 

second motion to vacate, set aside or correct sentence and judgment

My postconviction judge had previous knowledge of the contested facts at 

issue and had previously made decisions on the questions I raised in my 23-110 

motion. Recusal was required to avoid the appearance of impropriety, even if no 

actual bias exists. Failure to recuse amounts to a miscarriage of justice.
•>

My postconviction judge, during pre-trial proceedings, did not question my 

public defender’s expressed confusion, from lack of preparation, regarding alleged 

statements in discovery (MtnSuppTranscript pg.92, lines 12-17); ruled to allow 

confusing inclusion, of both a deadly force jury instruction and nondeadly force 

jury instruction (Tr.Tn.pg. 387-388); my postconviction judge did not question 

public defender’s request, the government had not object to, to limit the com­

plainant’s treating physician’s expert testimony, testimony considered exculpatory 

evidence; and at trial, my postconviction judge did not question my public defend­

er’s strategy to withhold submission of defense trial exhibits until after defense

case had rest. My postconviction judge did not question plausible public defender

structural errors as the proceedings occurred, and then ruled on suppression and 

judgment of acquittal motions, based on outcomes burdened by those plausible 

structural errors. He is also wedded to his ruling on confusing jury instructions.



The order denying my 23-110 motion implicates the effects and continuing 

force of my judge’s original decisions at my trial and sentencing hearing. There 

exist serious risk that my judge was influenced by an inadvertent and improper mo­

tive to validate and preserve the result obtained through the adversary process.

In Williams v. Pennsylvania, 195 L. Ed 2d 132 (2016), the Court ruled an 

objective standard to review such cases that avoids determining whether actual bias 

is present.

“The Due Process Clause is violated when a judge adjudicates the 

question - based on the same facts - that he had already considered...had previous 

knowledge of the contested facts at issue in the habeas petition, and had previously 

made any decision on the questions raised by that petition.” Williams, supra, 

(Roberts, J, dissent).

My postconviction judge was likely “psychologically wedded” to his pre-tri­

same

al and trial decisions and that risk of impartiality is “too high to be constitutionally

tolerable.” Id., quoting Withrow v. Larkin, 421 U.S, 35, 47 (1975); American Bar 

Association Annotated Model Code of Judicial Conduct (2004) (judge shall avoid 

impropriety and the appearance of impropriety).

Failure to recuse is structural error in violation of Due Process Clause of the 

Fourteenth Amendment, requiring unburdened review of my 23-110 motion. 

Williams, supra (unconstitutional failure to recuse constitutes structural error).



There is no federal statutory or D.C. Code requirement for this type of judi­

cial recusal. There exists a possibility, that a postconviction judge is assigned a 

case he presided as trial and sentencing j udge, and did not recuse. It is a rare case 

and will continue to be possible.

Courts have not foreclosed the standard to apply possible rare cases. Brown 

v. Caraway, 719 FJd 583, 597 (7th cm 2013) (text of Savings Claim does not limit 

its scope to test legality of underlying criminal conviction).

My 23-110 motion, burdened by iailure to recuse, denied me a full and fair
•>

hearing and adjudication. This denial of full and fair hearing and adjudication is a 

limitation, that Courts think define a remedy to be inadequate or ineffective to test 

the legality of my detention.

I can proceed on second motion to vacate, set aside or correct sentence and

judgment

Separately, my 23-110 motion is inadequate or ineffective to test the legality 

of my detention, under a developed standard of review test, that defines the scope 

of the Savings Clause, an actual innocence mid unobstructed procedural shot test.

Circuit courts have applied the actual innocence and unobstructed procedural 

shot test to petitions claiming the remedy is inadequate and ineffective to test the 

legality of the detention.

The standard’s actual innocence prong is whether the prisoner is making a

claim that he is actually innocent of the crime of conviction.



Actual innocence is defined as factual innocence, and not simply legal insuf­

ficiency, whereby a prisoner must show that in light of all the evidence, it is more 

likely than not, that no reasonable juror would have convicted him, in order to es­

tablish actual innocence. Bousley v. United States, 323 US. 614, 623 (1998) ,

The standard’s unobstructed procedural opportunity prong is whether 1 have 

had an unobstructed procedural opportunity to have my claim heard. Opportunity, 

under the standard, is not an actual hearing, but refers to the accessibility of the 

claim being made.
v

My direct appeal public defender and my postconviction appellate public de­

fender, both om itted in the appellate briefs, an ineffective assistance of counsel 

claim based On trial counsel’s rules of evidence procedural errors and an inade­

quate or ineffective remedy claim. My petitions in Eastern District of North Car­

olina and District of Hawaii, were both denied under procedural defaults.

Legal documents were taken from my property, at both D.C. Jail and prison 

institution under their procedures. I recently requested copies of my case file from 

the publ ic defender s offices, and received an incomplete copy. The portions of the

case file I did receive, provides the basis and grounds for this foregoing motion.

This foregoing motion also overcomes procedural default, successive peti­

tion bar, requiring I establish actual innocence by a clear and convincing evidence 

standard of review pursuant McQmggin v, Perkins, 569 US. 383 (2013). A prison-



er who can show proof of innocence may file a successive petition and a court may

consider the merits of the claims. Id.

New discoverable evidence grounds proving actual innocence under an inef­

fective assistance of counsel claim, which must also overcome procedural defaults, 

requires establishing proof under clear and convincing standard of review, “it is

more likely than not that no reasonable juror would have convicted him in light of

the new evidence.” M

The prosecution is required, under rules of discovery, to hand over possible

exculpatory evidence to the defense.

In an electronic mail correspondence dated November 3, 2012, shortly be­

fore my suppression hearing, the prosecutor, a U.S. Attorney for the District of Co­

lumbia, informed my public defender that the complainant in my case, had sus­

tained a prior incident involving serious injuries, located in a medical record that

the U.S. Attorney did not have a copy to provide the defense. The government

provided my public defender possible exculpatory evidence (see Addendum A).

An investigation by my public defender into complainant’s prior incident in­

volving serious injuries, would have been appropriate at this stage in my case, giv­

en the following factors.

The government’s discovery filing (see Addendum B) provided my public 

defender with a copy of the complainant’s medical records of the underlying inci­

dent in my case. Complainant’s medical records, executed under established med-



ical procedure, clearly states in the record’s section providing complainant’s med­

ical history, that he had sustained a prior hospitalization, describing surgical inclu­

sion of metal plates the same hospital had provided. Complainant’s medical

records in discovery also states, actual injuries the treating physician’s examination 

had found.

Complainant sustained a small, 6cm laceration and an overlapping 3cm 

abrasion to the back of his head, and no other inj uries anywhere else on his body. 

The medical records also state, the Complainant had not been unconscious at any
y

point during the underlying incident The medical records state the complainant’s 

hospitalization was classified as trauma level white, the lowest trauma level under 

the hospital’s medical procedure. The medical records state the complainant did 

not require surgery, did not require aftercare items, like a wheelchair. cane, or pre­

scription of pain medication, and the medical records state the duration of com­

plainant’s hospitalization was under twenty-four hours (see Addendum C),

The government s discovery filing, also provided my public defender with 

the arresting officer’s police report and two sets of color photographs, one set pro­

vided by D.C. Metropolitan police crime scene officer, and another set, produced 

by a cellphone and provided to the government by the complainant.

The arresting officer’s police report shows a depiction of one injury to the 

back of complainant’s head, a laceration, and no other injuries depicted or worded



provided by the complainant established an incident representing seriously severe

injuries. Unanimity issue had exist before trial.

Reasonable investigation by my public defender, should have raised the 

question that my indictments were not supported by the crime scene officer’s re­

port and demonstrative evidence, but supported only by color photographs provid­

ed by the complainant The crime scene offi cer, under police procedure, produced 

a set of color photographs that were not the same, completely different images

from those depicted in the set of color photographs provided by the complainant.

Moreover, if my public defender was unaware that there were two sets of 

color photographs in the government’s discovery filing, a reasonable examination

of the documentary evidence in discovery, under complainant’s medical records, 

states the one stitching of the laceration on complainant’s head occurred roughly 

six hours after the crime scene officer produced color photographs and completed 

her two-page report.

The one inconsistent evidence in the government’s discovery filing, exam­

ined and evaluated side by side to the remaining evidence, should have triggered 

an investigation by my public defender, after notice by the U.S. Attorney, of possi­

ble exculpatory evidence; evidence which could have resolved questions regarding 

the inconsistent evidence. The failure to do so was constitutional error.

My public defender should have moved the court to order a subpoena of 

complainant’s medical records of a prior incident involving serious and severe in-



juries. There were several factors present at the time of the electronic mail corre­

spondence, between die U.S. Attorney and my public defender, supporting a sub­

poena, and a corresponding motion to delay the suppression hearing. Failure to 

subpoena exculpatory evidence was error.

Medical records of a prior inj ury complainant sustained, stating severe and 

serious injuries, would have probably placed reasonable doubt in the jury, that the 

color photographs presented by the government at Mai, were of injuries unrelated 

to the underlying incident

Evidence the complainant sustained serious injuries two years prior, that de­

pict injuries not inconsistent to the injuries shown in the set of color photographs 

provided by the complainant in discovery, is evidence proving actual innnocence of 

charges under my indictment.

Moreover, my public defender erred, by not attempting to move the court to 

challenge the sufficiency of the Charging papers to state an offense. Motion for bill 

of particulars was filed. The government, the judge, nor my publ ic defender, ad­

dressed the motion for bill of particulars; which my first court appointed public de­

fender had filed on my behalf.

My public defender’s error to not investigate possible exculpatoiy evidence, 

which could prove actual innocence, is the type of performance before trial, held to 

be ineffective assistance under Sixth Amendment Constitutional right of counsel 

standards. Kimmelmcm v. Morrison, 477 US. 365 (1986) (failure to conductpre-



trial discovery constitutes ineffective assistance of counsel, and that failure was not 

based on strategy, but a mistaken belief the State was obliged to take the initiative).

I am factually innocent pursuant new discoverable evidence ground under 

my ineffective assistance of counsel claim, and thus, I can proceed on second mo­

tion to vacate, set aside or correct sentence and judgment

The standard of review for an ineffective assistance of counsel claim, re­

quires constitutional deficiency and sufficient prejudice. Constitutional deficiency 

is whether attorney performance is reasonable under prevailing norms. Sufficient 

prejudice is a reasonable probability that, but for counsel’s unprofessional error, the

result of the proceeding would have been different. Strickland v. Washington, 466 

U.S. 668 (1984). Under the attorney performance prong, the inquiry is whether

counsel’s assistance was reasonable considering all tire circumstances. Strickland,

supra, at 688. A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.” Strickland, Supra, at 694, Whether “the fact finder

would have had a reasonable doubt respecting guilt.” Strickland, supra, at 695.

Examination and evaluation by my public defender, of the evidence from the 

government’s discovery filing, should have triggered a motion to suppress both 

sets of color photographs. Burden of proving the color photographs were authentic

was on the government.

Set of color photographs provided by the complainant (TrialTranscipt pg.21, 

lines 10-22) were completely inconsistent with the crime scene officer’s set of col-



or photographs. This inconsistency, coupled by inconsistency to the remaining ev­

idence from discovery, should have at least raised the question of whether the color 

photographs needed to be authenticated, claim of custody and preservation of all 

discoverable evidence, by my public defender before trial. She should have raised 

the issue at the suppression hearing, but did not At sentencing, postconviction 

judge termed complainant’s injuries, “very significant” and “life-threatening” (Sen- 

tenceTranscript pg, 26, lines 19-20); inferring these color photographs established

severity. It was error to not require the government prove the color photographs
>

were authentic representations of the underlying incident. Kimmelnmn, supra 

(Sixth Amendment duty to bring to bear skill and knowledge, including identifying, 

investigating and litigating motions to suppress).

Arguing the inconsistency to the remaining documentary evidence, as the 

government attempts to prove authenticity, was an available strategy under rules of 

evidence procedures, and failure to raise the issue is inexcusable. Not attempting 

to suppress color photographs, which show images of lacerations, metal plates, and 

bruising, injuries that cannot be found in complainant’s medical records or the ar­

resting officer’s police report, is inexcusable.

The government presenting few demonstrative evidence and no clearly iden­

tifiable injuries, would have probably placed reasonable doubt in the jury.

My public defender put together eight defense exhibits for trial; four defense 

exhibits were impeachments of three government witnesses (see Addendum E).



The arresting officer at the suppression hearing, testified he observed the 

complainant had lacerations and bruises along his body. This testimonial evidence 

contravened his police report. Two years after authoring the police report, the ar­

resting officer, from memory' alone, testified he had incorrectly stated the com­

plainant sustained only one small laceration to the back of the head. My public de­

fender presented, as trial exhibits, his testimony at the suppression hearing and his 

police report, in an attempt to impeach his testimony at trial.

The complainant testified at grand jury proceeding. The testimony at the 

grand jury proceeding, alleging he loss consciousness and sustained ser ious in­

juries, was consistent to his trial testimony. My public defender presented the 

grand jury testimonial evidence, as a trial exhibit, in an attempt to lay foundation 

attacking his credibility, to impeach his trial testimony.

After presenting each exhibit under examination, my public defender decid­

ed not to request submission into the trial record, of any of the defense trial ex­

hibits, until after the defense had rest its case and the jury was dismissed for recess 

(Tr.Tn.pgs. 389- 397). Only then did my public defender attempt to submit all eight 

defense trial exhibits into the trial record. The government had object to the de­

fense exhibits. My public defender was then not able, under rules of evidence pro­

cedures to execute submission of all eight defense trial exhibits; plausible proce­

dures no longer available. Four exhibits, three impeachments and a medical record 

stating hospital release instructions, were denied submission. A fifth exhibit, the



arresting officer ’s police report, had also been denied; but during jury deliberation, 

a redacted police report was submitted into trial record and sent to jury room 

(Tr.Tn.pg. 462, lines 1-7). The strategy employed by my public defender was in­

excusable. The inability under rules of evidence procedure to submit exculpatory 

evidence, is structural error, Hinton v. Alabama, 571 U.S. 263 (2014) (inexcusable 

mistake of law and unreasonable failure to imderstand caused counsel to perform 

an erroneous strategy).

The immediate consequence at trial of these rules of evidence procedure er- 

rors, was postconviction judge’s rejection of my motion for judgment of acquittal; 

based on “light most favorable to the government” standard of review, weighed in 

favor of the government’s evidence submitted into the trial record, against my de­

fense evidence submitted at that point, into the trial record (Tr.Tn.pgs. 370-383). 

Apparently, complainant’s treating physician and my trial testimonies, both testify­

ing complainant did not lose consciousness, under light most favorable to the gov­

ernment standard, is ruled loss of consciousness, if the complainant makes the 

claim under his grand jury and trial testimonies.

Moreover, postconviction j udge stated at sentencing hearing, “I thought the 

bean count could go either way. I’m not sure whether I could have found evidence 

beyond a reasonable doubt on that, but I didn’t have to make that decision because 

it was a jury trial and not a bench trial” (Sn.Tn.pg. 27, lines 16-20).



in the report. Nothing in the arresting officer’s report, depicted or worded, indi­

cates serious injuries (see Addendum D).

The first set of color photographs provided by crime scene police officer, 

depicts only the complainant’s extremities, his face while lying in a hospital bed, 

and no apparent injuries; none of the color photographs depict a clear image of the

one laceration and abrasion.

The second set of color photographs provided by the complainant, produced 

from a cellphone, shows serious injuries; color photographs showing several large,
j

stapled and stitched lacerations, implying insertion of metal plates, covering the 

top and back of complainant’s head, and other color photographs depicting deep 

bruises along his arm, side of his body, and his leg.

My four indictments included, assault with the intent to kill, aggravated as­

sault while armed, assault with a dangerous weapon, and assault with significant 

bodily injury. Aggravated assault requires the government establish serious bodily

injury.

Under Jackson v. United States, 970A. 2d 277 (2009), D.C, Court of Appeals

defined serious bodily injury is construed to mean injury that involves a substantial

risk of death, unconsciousness, extreme physical pain, protracted and obvious dis­

figurement, or loss of impairment of a bodily member or function.

Serious bodily injury are injuries not unlike gunshot wounds and knife stab

wounds, protracted as meaning beyond a very brief recovery period, and requires



strict construction of serious bodily injury in which the government must prove all 

four elements under the statute. The strict construction ruling is supported by D.C. 

Code passages of an intermediate severity injury statute to till the gap between 

gravaied and simple assault, termed assault with significant bodily injury; which 

means injuries that require hospitalization and immediate medical attention, and 

not simply admission to a hospital. Jackson, supra.

Reasonable investigation by my public defender should have at least raised 

the question of whether all four elements of serious bodily injury, and the two ele-
V

ments of significant bodily injury, could be proven by the government’s document 

taiy evidence given the evidence in discovery. The facts stated in complainant’s 

medical record supports a claim, that the government would not be able to prove 

serious bodily injury nor significant bodily injury beyond a reasonable doubt, if the 

documentary evidence, medical record, and the treating physician’s corresponding 

testimonial evidence were part of the trial record. Complainant’s medi cal record 

states actual injuries, duration and circumstance of his hospitalization, that clearly 

do not rise to the level of serious and significant bodily injury required to convict 

on an aggravated and intermediate assault charges.

A reasonable investigation and evaluation of the documentary and demon­

strative evidence in discovery, should have raised questions of whether the evi­

dence established two separate incidents, one incident representing a small injury, 

and another incident representing seriously severe injuries; only color photographs

ag-



His statement infers: part of treating physician’s trial testimony, confirming 

complainant reported not losing consciousness, did not sustain injuries on his amis 

and legs, was stable under lowest trauma white classification, and spent minimal 

duration at the hospital (Tr.Tn.pgs. 248-253), along with my self defense testimo­

ny, establishing several self defense j ury instructions (Tr.Tn.pgs. 384-388), had not 

met the stated MJOA standard; hut that my public defender’s submission of four 

defense trial exhibits, out of eight attempted, and the closing arguments, both after 

MJOA denial, were in total, sufficient to place reasonable doubt in his m ind before
.5

sentencing.

Postconviction judge’s reasoning infers, light most favorable to the govern­

ment standard is higher evidentiary threshold to meet, than reasonable doubt stan­

dard, and the required elements essential to prove my indictments, relied upon my 

public defender’s rules of evidence procedure trial errors. Actual innocence can be 

inferred from the judge’s denial of my MJOA and his sentencing statement.

Before the jury was seated and opening statements given, the Court ad­

dressed preliminary questions. My public defender had request the Court to limit 

the treating physician’s expert testimony, to fact witness testimony (Tr.Tn.pg, 10,

lines 21-251; pg-11, lines 1-5).

Under direct examination of my defense witness, complainant’s treating 

physician, he could not answer several lines of questioning that rely on his exper­

tise; the government’s objections were sustained (Tr.Tn.pg.252, lines 24-25;



pg.253, lines 1-12), Complainant had testified he was struck with an alleged dan­

gerous weapon repeatedly for twenty minutes (Tf.Tn.pg.176, lines 21 -24), and my 

public defender did not present medical expert testimony proving that testimony to 

be unreliable. Limiting the treating physician’s expert testimony, an opportunity to 

complete impeachments and present exculpatory evidence, was error.

However, under cross-examination of treating physician, without objection, 

the government had elicit expert testimony; die difference between a laceration and 

abrasion, the layers of skin on one’s scalp, and force of trauma, evulsion, and
■i

bruising defined (Tr.Tn.pgs. 258-267).

Moreover, under my public defender’s limitation, the treating physician 

could answer lines of questioning related to facts based on his first hand knowl­

edge. However, my public defender omitted several key points under the 

plainant’s medical records. Complainant’s treating physician should have con­

firmed, under direct examination, that the actual injuries sustained by the 

plainant, were one laceration, 6cm in size, and one overlapping abrasion 3cm in 

size, and no surgery was required. Under the limitation, she still could have com­

pleted her impeachments of key government witnesses. These omissions were in­

excusable error.

If my public defender presented the actual injuries and all relevant medical 

records, it would have cast reasonable doubt in the jury, as to whether the govern­

ment established elements required to convict on all four indictments. Rotnpilla v.

com-

com-



Beard, 545 US. 374, 381 (2005) (prejudice met when counsel’s unintroduced evi­

dence bore no relation to the evidence actually put before the jury%

The reliability and truthfulness of a witness, is determinative of whether the

factfinder discerns guilt or innocence. Silva v. Brown, 416 F.3d 980; 987 (9th cm

2005),

If my public defender presented expert witness testimony, completed im­

peachments, and submitted into trial record, all eight defense exhibits, it would 

have instilled reasonable doubt in the jury, regarding whether the complainant and

the arresting officer’s testimonies were credible. Porter v. McCollum, 558 U S. 30, 

40 (2009)(per curiam) (prejudicial to omit the effect that the expert witness might 

have had on tine jury).

At trial, the U S. Attorney prosecuting my case, utilized several color pho­

tographs from each set of color photographs in their discovery. He would alter the 

form of each color photograph and reproduced a depiction not consistent with the 

original image of each color photograph in the government's discovery.

The exhibits depict images of injuries that did not exist due to the alteration.

The alteration gave the visual impression that the complainant sustained deep, 

bludgeoning, bruise-like injuries, completely covering his body and face.

A side by side examination of the government’s trial exhibits and tire two 

sets of color photographs from the government’s discovery filing, clearly show the



alteration. The difference between the two is not negligible. The alteration was a 

manipulation directed toward the jury and extremely prejudicial.

My public defender did not notice the alteration, and she did not attempt to 

object to the government’s trial exhibits. Her lack of preparation was an inexcus­

able error. An objection by my public defender, would have raised reasonable 

doubt as to whether the government’s trial exhibits were reliable.

I had a due process right to a complete defense, to confront the prosecution 

case at every stage of the proceedings and through all available legal avenues. 

Chambers v. Mississippi, 410 US 284, 294 (1973).

My public defender’s pre-trial and trial errors establish a constitutional defi­

cient performance, and but for her insufficient perfonnance, the jury would have 

found a more favorable outcome, Williams v. Taylor, 529 US. 420 (2000) (District 

Court ruled counsel k assistance to be ineffective for faifnre to discover and present 

significant evidence). I am factually innocent under my second ineffective as­

sistance of counsel claim .

An evidentiary hearing in this Court, to resolve pre-trial and trial structural 

errors by my public defender, and to resolve exculpatory evidence my public de­

fender did not investigate, is appropriate.

Wherefore, I pray this Honorable Court grants my second motion to vacate, 

set aside or correct sentence and judgment.



I declare under penalty of perjury the foregoing is true and correct.

Michael K. Ciacci
Defendant 

Pro se Movant 
67-328 Kaliuna Street 

Waialua, Hawaii 96791
michaeldaGci@vahoo,com

DOB: 03/13/1980 
Fed.Reg.no, 95242-280

Service of Process

I certify this amended second motion to vacate, set aside or correct sentence 
and judgment was served on the United States, by postage mail, on this day ( Q , 
of June, 202Qf&m

Michael KTCiacci
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Case: 20-16338, 08/18/2020, ID: 11793216, DktEntry: 2, Page 1 of 1

FILEDUNITED STATES COURT OF APPEALS

AUG 18 2020FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS
MICHAEL KEKOA CIACCI, No. 20-16338

Petitioner-Appellant, D.C.No. 1:20-cv-00271 -LEK-RT 
District of Hawaii, Honolulu

v.
ORDER

UNITED STATES PROBATION OFFICE, 
District of Hawaii,

Respondent-Appellee.

Before: SCHROEDER and GRABER, Circuit Judges.

The request for a certificate of appealability is denied because appellant has

not shown that “jurists of reason would find it debatable whether the petition states

a valid claim of the denial of a constitutional right and that jurists of reason would

find it debatable whether the district court was correct in its procedural ruling.”

Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28 U.S.C. § 2253(c)(2);

Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012).

Any pending motions are denied as moot.

DENIED.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

CIV. NO. 20-00271 LEK-RT /MICHAEL K. CIACCI, : " :■ t

)

) • * ORDER GRANTING IN FORMA 
PAUPERIS APPLICATION; 

i ) DISMISSING PETITION; AND
DENYING CERTIFICATE OF

UNITED STATES PROBATION ) APPEALABILITY >
OFFICE,

f , , Petitioner,
)

- >vs.
)

)

)Respondent.
: *

Before the Court is Petitioner Michael K. CiaccFs second petition for a writ

of habeas corpus brought in this federal district court pursuant to 28 U.S.C. § 2254 

(“Petition”), and an Application to Proceed in District Court Without Prepaying 

Fees or Costs (“IFP Application”). See ECF Nos. .1 and 2.1 Ciacci is serving a 

term of supervised release in Hawaii under the authority .of the United States 

Parole Commission, pursuant to his 2013 conviction in the District of Columbia

Superior Court (“Superior Court”). See D.C. Code § 24-133(c)(2).

For the following reasons, the IFP Application is GRANTED, the Petition

is DISMISSED, and any request for certificate of appealability is DENIED.

J

r •,

deferring to the court’s'docket and page numbering system for all filed documents.

d
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I. STANDARD OF REVIEW

The Court must screen all petitions for writ of habeas corpus before service 

to determine if “it plainly appears from the petition and any attached exhibits that 

the petitioner is not entitled to relief in the district court.” Rule 4, Rules Governing 

Section 2254 Cases in the U.S. District Courts (2012). A pro se litigant’s 

pleadings are liberally construed and held to a less stringent standard than those

drafted by attorneys. See Erickson v. Pardus, 551 U.S. 89,93-94 (2007).

H. BACKGROUND2

On September 12,2013, Ciacci was found guilty by jury trial in the Superior 

Court of Aggravated Assault Knowingly While Armed (“Count 2 ”); (2) Assault 

With A Dangerous Weapon (“Count 3 ”); and (3) Assault with Significant Bodily 

Injury (“Count 4”).- See Pet., ECF No. 1 at #3; see also United States v. Ciacci,

2011-CF2-012334 (D.C. Super. Ct.), https://eaccess.dccourts.gov/eaccess/search.3

Ciacci directly appealed and the District of Columbia Court of Appeals 

(“DCCA”) affirmed Ciacci’s conviction. See Ciacci v. United States, No. 13-CF- 

1359 (D.C. Ct. App. 2013). The DCCA remanded to the Superior Court, however,

2The procedural history of Ciacci’s criminal and post-conviction proceedings is taken 
from the Petition, the federal court database, and Superior Court and DCCA records. See 
http://pacer, psc.uscourts. gov.: https://eaccess.dccourts.gov/eaccess/search.

3Ciacci received a 96-month term with five years supervised release (Count 2); a 48- 
month term with three years supervised release (Count 3); and a 24-month term with three years 
supervised release (Count 4), all terms concurrent. Ciacci, 2011-CF2-012334.

2

https://eaccess.dccourts.gov/eaccess/search.3
http://pacer,_psc.uscourts._gov.:_https://eaccess.dccourts.gov/eaccess/search
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with instructions to vacate the lesser-included offense convictions in Counts 3 and

4, which had merged with his conviction in Count 2, stating, “[n]o re-sentencing is

required, as appellant was sentenced concurrently and the affected convictions

carried lesser sentences.” Id. On July 16,2015, the Superior Court issued an

Amended Judgment merging Counts 2-4. Id.

While Ciacci’s direct appeal was pending, he filed a Motion to Vacate, Set

Aside or Correct Sentence and Judgment pursuant to D.C. Code § 23-110

(“§ 23-110 Motion”). The Superior Court denied the § 23-110 Motion and the

DCCA affirmed on September 21,2016. SeeCiacciv. United States, No. 15-CO-

0334 (D C. Ct. App. 2016). The mandate issued on October 13,2016.

Ciacci also filed a habeas petition pursuant to 28 U.S.C. § 2254, in the U.S.

District Court for the Eastern District of North Carolina, where he was then

confined, while his § 23-110 Motion was pending. See Ciacci v. Tripp, Civ. No

5:15-HC-2062-F (E.D. N. Car. Dec. 15,2015). That district court dismissed the

§ 2254 petition for lack of jurisdiction, and because Ciacci’s § 23-110 Motion was

still before the Superior Court. Id

On September 4, 2019, Ciacci filed a § 2254 habeas petition in the District

of Hawaii, where he is serving his term of supervised release. See Ciacci v. United

States Probation Office, No. l:19-cv-00476 DKW (D. Haw. 2019). Ciacci argued

that allowing his trial judge to adjudicate his § 23-110 Motion created a conflict of

3
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interest that rendered his sentences invalid; his public defender was ineffective

before and during trial; and sentencing him to terms of incarceration and

supervised release constituted two separate sentences (or punishments) for one

crime, in violation of the Fifth Amendment.

On September 16,2019, the district court dismissed Ciacci’s petition for

lack of jurisdiction and denied a certificate of appealability. See id., ECF No. 3 at

#18 (finding jurisdiction lies exclusively with the Superior Court under D.C. Code

§ 23-110, absent a showing that § 23-110 is inadequate or ineffective to test the

legality of Ciacci’s challenged detention). Ciacci appealed, and on February 28,

2020, the U.S. Court of Appeals for the Ninth Circuit denied the request for a

certificate of appealability. See App. No. 19-16896 (9th Cir. 2020).

While awaiting disposition of his appeal in No. l:19-cv-00476, Ciacci filed

another § 23-110 Motion in the Superior Court on October 9,2019, raising the

same issues as he raised in No. 1:19-cv-00476. See Pet., ECF No. 1 at #7. On

February 19,2020, Ciacci filed a Superior Court Rule of Criminal Procedure (“DC

R RCRP”) 33 motion, seeking a new trial, raising an actual innocence claim based

on his trial counsel’s alleged failure to introduce exculpatory evidence.4 See id. at

#7-8. These motions are both apparently still pending before the Superior Court.

4 Rule 33, governing motions for a new trial, allows a defendant to move for a new trial 
in the interests of justice. A claim grounded on newly discovered evidence “must be filed within 
3 years after the verdict or finding of guilty.” DC R RCRP Rule 33(b)(1).

4
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On June 12,2020, Ciacci filed the present Petition. He raises the same or

similar issues that he raised in No. l:19-cv-00476, i.e., that an alleged conflict of 

interest violated his right to due process when his trial judge failed to recuse and 

presided over his § 23-110 Motion, and the ineffective assistance of trial counsel. 

See Pet, ECF No. 1 at #8-12. He now alleges, however, that he has new evidence 

of his trial counsel’ s ineffectiveness showing that he is actually innocent, which he

asserts overcomes any procedural impediments to bringing this Petition under 28 

U.S.C. §§ 2244(a) (regarding second or successive petitions) and 2244(d) 

(regarding the one-year statute of limitation). Id. at #12 (citing McQuiggin v.

Perkins, 569 U.S. 383 (2013)).

in. DISCUSSION

This Court lacks jurisdiction over Ciacci’s claims, and even if jurisdiction

was proper, Ciacci’s claims are clearly unexhausted and time-barred.

The Court Lacks Jurisdiction Under D.C. Code § 23-110A.

Ciacci was convicted in the Superior Court and is therefore subject to the 

provisions of the District of Columbia Reform and Criminal Procedure Act of 1970

(“Court Reform Act”). See Byrd v. Henderson, 119 F.3d 34,36 (D.C. Cir. 1997). 

Under the Court Reform Act, Congress enacted D.C. Code § 23-110 “to vest the

Superior Court with exclusive jurisdiction over most collateral challenges by 

prisoners sentenced in that court.” Williams v. Martinez, 586 F.3d 995,1000 (D.C.

5
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Cir. 2009); Blair-Beyv. Quick, 151 F.3d 1036,1042 (D.C. Cir. 1998). “[A]

District of Columbia prisoner has no recourse to a federal judicial forum unless [he 

shows that] the local remedy is inadequate or ineffective to test the legality of his

detention.” Garris v. Lindsay, 794 F.2d 722, 726 (D.C. Cir. 1986) (citations and

internal quotation marks omitted). Therefore,“to collaterally attack his sentence

[or conviction] in an Article in court[,] a District of Columbia prisoner faces a

hurdle that a federal prisoner does not.” Byrd, 119 F.3d at 37. He must first

proceed in the Superior Court and the DCCA, and then show that relief in those

courts is inadequate or ineffective.5 Id.

Section 23-110 (a) (1), authorizes a D.C. prisoner “claiming the right to be 

released upon the ground that... the sentence was imposed in violation of the

Constitution of the United States or the laws of the District of Columbia” to “move

the court to vacate, set aside, or correct the sentence.” Section 23-110(g) states:

[an] application for a writ of habeas corpus in behalf of a prisoner who 
is authorized to apply for relief by motion pursuant to this section 
shall not be entertained by ... any Federal... court if it appears ... 
that the Superior Court has denied him relief, unless it also appears 
that the remedy by motion is inadequate or ineffective to test the 
legality of his detention.

5This conforms with normal rules of habeas jurisprudence, where venue for a habeas 
corpus petition challenging a conviction or sentence is in the district court for the district where 
the judgment was entered, to ensure the accessibility of evidence, records, and witnesses. See 
Hernandez v. Campbell, 204 F.3d 861, 864 (9th Cir. 2000) (discussing venue for § 2254 
petitions) (citing Brown v. United States, 610 F. 2d 672,677 (9th Cir. 1980) (discussing venue 
under § 2255)); Blair-Bey, 151 F.3d at 1042 (stating § 23-110 motion as analogous to § 2255).

6



, , Case l:20-cv-00271-LEK-RT Document 4 Filed 06/26/20 Page 7 of 12 PagelD#:63

The U.S. Court of Appeals for the District of Columbia (“D.C. Circuit”) holds that 

this “divests federal courts of jurisdiction to hear habeas petitions by prisoners who

could have raised viable claims pursuant to § 23-110(a).” Williams v. Martinez,

586 F.3d 995,998 (D.C. Cir. 2009); see Ibrahim v. United States, 661 F.3d 1141,

1142 (D.C. Cir. 2011) (stating, “the availability of relief by motion under § 23-110

typically precludes the challenger from seeking habeas relief in federal court”); see

Swain v. Pressley, 430 U.S. 372,377-78 (1977) (finding that § 23-110 divests

federal courts of jurisdiction over such claims absent a showing that § 23-110 is

inadequate or ineffective to test the legality of the detention).

Importantly, the D.C. Circuit has concluded “that the § 23-110 remedy is 

neither inadequate nor ineffective to test the legality” of a D.C. prisoner’s

conviction where, as here, he raises a claim of actual innocence. Ibrahim, 661 F.3d

at 1146; see Earle v. United States, 987 F. Supp. 2d 7,11 (D.D.C. 2013) (district

court “lacks jurisdiction to consider actual innocence claim-whether asserted as a 

‘gateway’ claim to federal court review or as a ‘stand-alone’ claim—because ‘either 

claim’ is available under D.C. Code § 23-110 ... and, therefore, is foreclosed by

Section 23-110(g)”) (quoting Ibrahim, 661 F.3d at 1143). Additionally, an actual

innocence claim predicated on trial counsel’s ineffectiveness, as Ciacci asserts, 

“falls squarely within the scope of section 23-110(a).” Whole v. Warden, Butner

Fed Medical Ctr., 891 F.Supp.2d 2, 3 (D.D.C. 2012); see Reyes v. Rios, 432

7
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F.Supp.2d 1,3 (D.D.C. 2006) (“Section 23-110 provided the petitioner with a

vehicle for challenging his conviction based on the alleged ineffectiveness of his

trial counsel.”); Garmon v. United States, 684 A.2d 327, 329 n. 3 (D.C. 1996) (“A

motion to vacate sentence under [§] 23-110 is the standard means of raising a claim 

of ineffective assistance of trial counsel.”).

Ciacci has filed two motions under § 23-110 with the Superior Court. The 

first was denied on its merits and affirmed on appeal, and the second is pending 

before the Superior Court. He also has a motion for a new trial pending before the 

Superior Court, based on his allegations of actual innocence. Ciacci again fails to 

demonstrate that the remedies available to him in the District of Columbia under

§ 23-110 are or were ineffective or inadequate. As the Ninth Circuit Court of

Appeals also held, this Court lacks jurisdiction to entertain Ciacci’s claims

regarding alleged trial error and actual innocence based on the alleged ineffective

assistance of trial counsel.

B. The Petition is Unexhausted

Even if the Court could consider the Petition under § 2254, it is subject to 

dismissal on its face. Section 2254(b)(1)(A) requires that a petitioner must exhaust 

all adequate and available state judicial remedies by presenting his claims to the 

highest court a fair opportunity to rule on the merits of each and every issue sought 

to be raised in the federal court. See O'Sullivan v. Boerckel, 526 U.S. 838, 839-40

8
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(1999); Granberry v. Greer, 481 U.S. 129, 133-34 (1987)Mf available remedies

have not been exhausted'as'to all claims, the district' cbiirt musfdisniiss the Z} 
oiiLTSi gjjf o/ fhiw Imofalioo rj-fbo w norT-jivnoit.-q

petition, tSee Rose-v/Lundyj455 U.S^509,f510 (1982)fGiiizdr'v. Estelle^843 F.2d
.iiGivyj'<duk tidnshiu: noijBjrnil'io

371,372 (9th Cir. 1988). Ciacci has two post-conviction motions pending before

the Superior Court raising the same issues as raised here, therefore, his claims are 
JedJ y/o/h vh v'rtunntflzbw&t ADOG bnc Iilo'J wrjqnt

unexhausted. .. ;
/L rjdmoto A no hisqqc trytib no iBid <j,v/ iO-CTD-«i()C <>V\ rtr noifoivnoo

C. 28 U.S.C.§ 2244(d)
I-i' j-ZI fJl. .ptchrinia orlJ UhWi o) ,ijUocn aid boinab A JOC csh n-^; ,y c 10£ 

A one-year statute of limitation applies to applications for writs of habeas 
afb nmoiftoo '/.$'*• of ayr.b viviihr Imi oR .(£K)£ ,c .iqY .qqA .O ') G) 

corpus, subject to certain tolling conditions. 28 U.S.C. § 2244(d). The statute
.d(9£ X c’undo-1 siblad io no •ri .nrjoD oaitnqud boj**n J

reads in pertinent part:
Ot ]-££ & nvi SRoCiO slid v rrjrj/:<M .bsJlot kb*v rio/«sj*rrrino aiuJCia a/G 

(1) A 1-year period of limitation shall apply to an application for a 
no rtoiwfit of habeas corpus hy/a-person iffcustodypiffsuant'to thejudgmentioifoM 

of a State court. The limitation period shall run from the latest of-
ns.it u)cl oa bsfrqxii rioitej inline ojumfc vdf bfr; .OfOC ti£ ric nre»jq^r

(A) the date on which the judgment became final by the conclusion 
•tw trttjtjpobcni'*' i l of direct review or-the expiration oftHetimefor seeking'such I£

review;
'io o fulfil ;>di ,(&iQ! I-££ 2 reb.w «*irtTo /fils^! aril 1>:M of aviJoirtH ii

(B) the date on which the impediment to filing an application
&! 4bliupa oi created by State actiondnWiolatiorrofithe,Constitution or- laws111 

of the United States is removed, if the applicant was prevented 
from filing such by State action;

aonoa" ?j< * (Gjm fthe date omwhich the constitutional right asserted was initially 
recognized by the Supreme Court, if the right has been newly 

wjsnilontiMr orb recognized by the Supreme Court and madeTetroactively/K^ '■ -jl 
applicable to cases on collateral review; or 

| Aj” (LfO£) d8f. XJX XA1 jn.b >\ yJl .ficijiteq a/lilo
(D) the date on which the factual predicate of the claim or claims 

Jobterb 3fji t’obj?!:.'presehted could'have.been1discovered throughithe exercise ofof|
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due diligence.

(2) The time during which a properly filed application for State 
post-conviction or other collateral review with respect to the pertinent 
judgment or claim is pending shall not be counted toward any period . 
of limitation under this subsection.

28 U.S.C. § 2244(d).

Superior Court and DCCA records affirmatively show that Ciacci’s

conviction in No. 2011-CF2-012334 was final on direct appeal on November 5,

2015 when the DCCA denied his motion to recall the mandate. See 13-CF-1359

(D.C. Ct. App. Nov. 5,2015). He had ninety days to seek certiorari with the

United States Supreme Court, or on or before February 3,2016.

The statute of limitation was tolled, however, while Ciacci’s first § 23-110

Motion was pending, see § 2244(d)(2). The DCCA denied the § 23-110 Motion on

September 21,2016, and the statute of limitation expired no later than September

21, 2017. Thus, even if Ciacci was able to show that § 23-110 was “inadequate or

ineffective to test the legality of his detention” under § 23-110(g), the statute of

limitation had already expired on his claims unless he is entitled to equitable

tolling.

Ciacci argues that his newly discovered evidence of actual innocence “serves

as a gateway through which a petitioner may pass” regardless of the untimeliness

of the petition. See McQuiggin v. Perkins, 569 U.S. 383,386 (2013). “[A]

petitioner does not meet the threshold requirement unless he persuades the district

10



■ .Case l:20-cv-0027l-LEK-RT Document 4 Filed 06/26/20 Page 11 of 12 PagelD #: 67

court that, in light of the new evidence, no juror, acting reasonably, would have

voted to find him guilty beyond a reasonable doubt” Schlup v. Delo, 513 U.S.

298,329 (1995). And “in making an assessment of the kind Schlup envisioned.

“the timing of the [petition]” is a factor bearing on the “reliability of th[e]

evidence” purporting to show actual innocence. McQuiggen, 569 U.S. at 387;

Schlup, 513 U.S. at 332.

The evidence that Ciacci submits is not new; it was available to him and his

attorney before trial. See Exs. A-E, ECF Nos. 1-1 to 1-5. On June 15,2012, the

Government notified Ciacci’s attorney about this evidence, which consists of

photographs, the complainant’s medical records, police reports, and other

documents. See Ex. B, ECF No. 1-1 (discovery letter dated 06/15/12). Further,

Ciacci argued on direct appeal that the trial court’s refusal to allow his attorney to

introduce this evidence was reversible error, clearly undercutting any argument

that he recently became aware of such evidence. See Ciacci, No. 13-CF-1359,

ECF No. 12-1 (DCCA Memorandum Opinion and Judgment at 4-6). Ciacci is not

entitled to use this evidence as a gateway to toll the statute of limitation and raise

these claims in a federal district court.

IV. CERTIFICATE OF APPEALABILITY

Jurists of reason would not disagree with this Court’s ruling, nor would such

jurists disagree that Ciacci has failed to make a substantial showing to the contrary.

11
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Slack v. McDaniel, 529 U.S. 473,484 (2000); see also 28 U.S.C. § 2253(c)(2);

Gonzalez v. Thaler, 132 S. Ct. 641,648 (2012). Any request for a certificate of

appealability is DENIED. See Miller-El v. Cockrell, 537 U.S. 322, 327 (2003); 28

U.S.C. § 2253(c)(l(A).

V. CONCLUSION

For the foregoing reasons:

(1) Ciacci’s Application to Proceed in District Court Without Prepaying

Fees or Costs is GRANTED.

(2) The Petition is DISMISSED for lack of jurisdiction.

(3) Any request for a certificate of appealability is DENIED.

(4) The Clerk is DIRECTED to terminate this action and close the file. .

IT IS SO ORDERED.

DATED: HONOLULU, HAWAII, June 26,2020.

Is/ Leslie E. Kobavashi
Leslie E. Kobayashi 
United States District Judge

Ciacci v. U.S. Probation Office, No. l:20-cv-0027I LEK; DMP hab ‘20 (DC pris. lack J, SOL)
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m THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

CIV. NO. 19-00476 DKW-KJM)'MICHAEL K. CIACCI,
)

Petitioner, ) ORDER GRANTING IN FORMA 
PAUPERIS APPLICATION; 
DISMISSING PETITION; AND 
DENYING CERTIFICATE OF 

) APPEALABILITY

)
‘ )vs.

)
UNITED STATES PROBATION 
OFFICE, )

)
)Respondent.
)

Before the Court is Petitioner Michael K. Ciacci’s petition for a writ of 

habeas corpus brought pursuant to 28 U.S.C. § 2254 (“Petition”),1 and Application 

to Proceed in District Court Without Prepaying Fees or Costs (“IFP Application”).

Ciacci is currently serving his term of supervised release, pursuant to his 2013 

conviction in the District of Columbia Superior Court (“Superior Court”), in 

Hawaii under the authority of the United States Parole Commission. See D C.

Code § 24-133(c)(2).

For the following reasons, the IFP Application is GRANTED,2 the Petition

U‘A ‘conviction in the Superior Court of the District of Columbia is considered a state 
court conviction under federal habeas law,’ and a challenge to a Superior Court conviction is 
‘properly brought under 28 U.S.C. § 2254.’” Wright v. Wilson, 930 F. Supp. 2d 7, 10 (D.D.C. 
2013) (quoting Smith v. United States, 2000 WL 1279276, at *1 (D.C. Cir. Aug. 23,2000))/

2Review of the IFP Application reflects that Ciacci’s only income (of any sort) is an 
amount less than $800 a month in welfare benefits. As a result, Ciacci’s income falls below the

(continued...)

£
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is DISMISSED, and any request for certificate of appealability is DENIED.

I. BACKGROUND3

On September 12, 2013, Ciacci was found guilty in the Superior Court for 

the District of Columbia (“Superior Court”) of: (1) Aggravated Assault Knowingly 

While Armed (“Count 2 ”); (2) Assault With A Dangerous Weapon (“Count 3 ”); 

and (3) Assault with Significant Bodily Injury (“Count 4”). See Pet., ECF No. 1, 

at PagelD #2; see also United States v. Ciacci, 2011 CF2 012334 (D.C. Super.

Ct.), https://eaccess.dccourts.gov/eaccess/search.

On November 15,2013, the Superior Court sentenced Ciacci to 96 months

imprisonment with five years supervised release on Count 2; 48 months

imprisonment with three years supervised release on Count 3; and 24 months

imprisonment with three years supervised release on Count 4, all terms to run

concurrently. Ciacci, 2011 CF2 012334; see also Pet., ECF No. 1, at PagelD #2.

On November 27,2013, Ciacci directly appealed his conviction and sentence. See

Ciacci v. United States, 13-CF-1359 (D.C. Ct. App. 2013).

2(...continued)
poverty threshold identified by the Department of Health and Human Services’ 2019 Poverty 
Guidelines. See HHS Poverty Guidelines, available at: https://aspe.hhs.gov/poverty-guidelines. 
The Court, thus, GRANTS the IFP Application.

3The procedural history of Ciacci’s criminal and post-conviction proceedings is taken 
from the Petition, from publicly available federal court records, and from records of the D.C. 
Superior and Appellate Courts, https://eaccess.dccourts.gov/eaccess/search: 
https://pcl.uscourts.gov/pcl/pages/search/results.

2

https://eaccess.dccourts.gov/eaccess/search
https://aspe.hhs.gov/poverty-guidelines
https://eaccess.dccourts.gov/eaccess/search
https://pcl.uscourts.gov/pcl/pages/search/results
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On July 10, 2015 , the Court of Appeals for the District of Columbia (“D.C. 

Court of Appeals”) affirmed Ciacci’s conviction in part, remanding to the Superior 

Court “to vacate the lesser-included convictions affected by the merger” of Count ' 

2 with Counts 3 and 4. See Ciacci, 13-CF-1359; 2011 CF2 012334.

On July 16, 2015, the Superior Court issued an Amended Judgment that 

merged Count 2 with Counts 3 and 4. It imposed a 48-month term On Count 3 and 

a 24-month term on Count 4, terms to run concurrently, with three-year terms of : 

supervised release on both Counts. Id.

On December 3,2013, while his direct appeal was pending, Ciacci also filed

a Motion to Vacate, Set Aside or Correct Sentence and Judgment (“Motion”),

pursuant to D.C. Code § 23-110. The Superior Court denied the Motion on March 

9,2015. Id. Ciacci appealed, and the D.C. Court of Appeals affirmed on

September 21,2016. See Ciacci v. United States, App. No. 15-CO-0334 (D.C.

App. 2016). The mandate issued on October 13,2016.

Ciacci also filed a previous federal habeas petition, pursuant to 28 U.S.C.

§ 2254, in the U.S. District Court for the Eastern District of North Carolina, where

he was then confined. See Ciacci v. Tripp, Civ. No 5:15-HC-2062-F (E.D. N. Car.

Dec. 15,2015). That petition was summarily dismissed for lack of venue, 

jurisdiction, and because Ciacci’s § 23-110 was still pending in the D.C. Superior

Court. Id.

3
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Ciacci filed the present Petition, on September 4,2019, after he was placed

on supervised release in Hawaii. He “seeks relief from his [Superior Court]

sentence on the grounds that the sentence violates the United States Constitution.”

Pet., ECF No. 1, at PageDD #1. Ciacci alleges that his sentence violates the Fifth

and Sixth Amendments because: (1) the judge who presided at his criminal trial

was assigned to review and adjudicate his D.C. Code § 23-110 Motion; (2) his

court-appointed public defender provided ineffective assistance of counsel before

and during trial; and (3) his sentence, which included terms of incarceration and

terms of supervised release, allegedly constitutes two separate sentences for one

crime in violation of the Fifth Amendment.4

II. STANDARD OF REVIEW

The Court must screen all petitions for writ of habeas corpus before service

to determine if “it plainly appears from the petition and any attached exhibits that

the petitioner is not entitled to relief in the district court.” Rule 4, Rules

Governing Section 2254 Cases in the U.S. District Courts (2012). As a pro se

litigant, the petitioner’s pleadings are accorded liberal construction and held to a

less stringent standard than formal pleadings drafted by attorneys. See Erickson v.

4Ciacci claims his “eight year prison term... to include five years supervised release,” 
constitutes two separate sentences and a thirteen year term. Pet., ECF No. 1, at PagelD #8. 
Ciacci’s amended sentences only imposed four years imprisonment, however, as Counts 3 and 4 
were served concurrently, and his terms of supervised release run for three years, not five, and 
are also concurrent.

4
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Pardus, 551 U.S. 89, 93-94 (2007).

III. DISCUSSION

Even under the less stringent standard for reviewing pro se pleadings, 

Ciacci’s Petition is subject to summary dismissal. A liberal construction does not 

mean that a court can ignore a clear failure in the pleading to allege facts that set 

forth a claim cognizable in federal district court. See Weller v. Dep’t of Soc.

Servs., 901 F.2d 387 (4th Cir. 1990).

A. The Court Lacks Jurisdiction Under D.C. Code § 23-110

Because Ciacci was convicted and sentenced in the D.C. Superior Court in 

2013, he is subject to the provisions of the District of Columbia Reform and 

Criminal Procedure Act of 1970 (“Court Reform Act”). See Byrd v. Henderson,

119 F.3d 34, 36 (D.C. Cir. 1997). Congress enacted D C. Code § 23-110 “to vest 

the Superior Court with exclusive jurisdiction over most collateral challenges by 

prisoners sentenced in that court.” Williams v. Martinez, 586 F.3d 995, 1000 

(D.C. Cir. 2009); Blair Bey v. Quick, 151 F.3d 1036, 1042 (D.C. Cir. 1998).

Thus, collateral challenges to sentences imposed by the District of 

Columbia Superior Court must be brought in that court. This conforms with 

normal rules of habeas jurisprudence, where the appropriate venue for a habeas 

corpus petition challenging a conviction or sentence is in the district court for the 

district where the judgment was entered, to ensure the accessibility of evidence,

5
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records, and witnesses. See Hernandez v. Campbell, 204 F.3d 861, 864 (9th Cir. 

2000) (discussing appropriate venue for § 2254 petitions) (citing Brown v. United

States, 610 F. 2d 672, 677 (9th Cir. 1980) (discussing appropriate venue under

§ 2255)).

Under District of Columbia law, a collateral motion to challenge a 

conviction and sentence may be filed in the D.C. Superior Court consistent with 

the following:

A prisoner in custody under sentence of the Superior Court claiming 
the right to be released upon the ground that (1) the sentence was 
imposed in violation of the Constitution of the United States or the 
laws of the District of Columbia, (2) the court was without 
jurisdiction to impose the sentence, (3) the sentence was in excess of 
the maximum authorized by law, (4) the sentence is otherwise subject 
to collateral attack, may move the court to vacate, set aside, or correct 
the sentence.

D.C. Code §23-110(a).

Unlike a prisoner convicted in a state court or in a United States district

court, however, “a District of Columbia prisoner has no recourse to a federal 

judicial forum unless [he shows that] the local remedy is inadequate or ineffective 

to test the legality of his detention.” Garris v. Lindsay, 794 F.2d 722,726 (D.C. 

Cir. 1986) (citations and internal quotation marks omitted). Section 23-110(g) 

clearly prohibits a prisoner convicted in the D.C. Superior Court from pursuing 

federal habeas relief if such prisoner has “failed to make a motion for relief under 

this section or that the Superior Court has denied him relief, unless it also appears

6
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that the remedy by motion is inadequate or ineffective to test the legality of his 

detention.” See D.C. Code § 23-110(g). Federal courts therefore generally lack

jurisdiction to entertain motions to vacate, set aside, or correct a sentence imposed

by the D.C. Superior Court. See Swain v. Pressley, 430 U.S. 372, 377-78 (1977)

(finding that § 23-110 divests federal courts of jurisdiction over such claims 

absent a showing that § 23-110 is inadequate or ineffective to test the legality of 

the detention). Where such relief is available, it must be sought in the United

States District Court for the District of Columbia.

Ciacci by his own account has filed at least One motion under § 23-110 with

the D.C. Superior Court that was denied and that denial was affirmed on appeal.

Therefore, he has had the benefit of collateral review by the court with the

constitutional authority to grant the relief he Seeks. His dissatisfaction or 

disagreement with that decision does not make the remedial process ineffective or

inadequate. Likewise, the fact that Ciacci may be procedurally barred from filing

a successive motion under D.C. Code § 23-110 does not render this remedy

ineffective or inadequate. Chase v. Rathman, 765 F. Supp. 2d 1,2 (D.D.C. 2011).

Ciacci fails to demonstrate that the remedy available to him under § 23-110 is or 

was ineffective or inadequate. Pursuant to the prohibition in § 23-110(g), this 

Court lacks jurisdiction and venue to entertain this Petition.

B. The Petition Appears Untimely

7
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A one-year statute of limitation applies to applications for writs of habeas

corpus, subject to certain tolling conditions. 28 U.S.C. § 2244(d). The statute

reads in pertinent part:

(1) A 1-year period of limitation shall apply to an application for a 
writ of habeas corpus by a person in custody pursuant to the judgment 
of a State court. The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the conclusion 
of direct review or the expiration of the time for seeking such 
review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws 
of the United States is removed, if the applicant was prevented 
from filing such by State action;

(C) the date on which the constitutional right asserted was initially 
recognized by the Supreme Court, if the right has been newly 
recognized by the Supreme Court and made retroactively 
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims 
presented could have been discovered through the exercise of 
due diligence.

(2) The time during which a properly filed application for State 
post-conviction or other collateral review with respect to the pertinent 
judgment or claim is pending shall not be counted toward any period 
of limitation under this subsection.

28 U.S.C. § 2244(d).

The D.C. Superior and Appellate Court records affirmatively show that

Ciacci’s conviction in 2011 CF2 012334 was final on direct appeal on November

5, 2015 when the D.C. Court of Appeals denied his motion to recall the mandate.

8
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See 13-CF-1359 (D.C. Ct. App. Nov. 5,2015). Ciacci did not seek certiorari from

the United States Supreme Court.

Moreover, while the statute of limitation was tolled while Ciacci’s post­

conviction Motion was pending, the D.C. Court of Appeals denied that Motion on 

September 21,2016, and the mandate issued on October 13,2016. Even if Ciacci 

was able to show that § 23-110 was “inadequate or ineffective to test the legality

of his detention,” D.C. Code § 23-110(g), and even if he brought a challenge in

the correct federal district court, the statute of limitation on his claims appears to

have expired no later than October 13,2017. Unless Ciacci can show that he is

entitled to equitable tolling of the statute, his claims would be time-barred.

IV. CERTIFICATE OF APPEALABILITY

Jurists of reason would not disagree with this Court’s ruling herein, nor

would such jurists disagree that Ciacci has failed to make a substantial showing to

the contrary. Slack v. McDaniel, 529 U.S. 473,484 (2000); see also 28 U.S.C. §

2253(c)(2); Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012). Any request for a

certificate of appealability is DENIED. See Miller El v. Cockrell, 537 U.S. 322,

327 (2003); 28 U.S.C. § 2253(c)(l(A).

V. CONCLUSION

For the foregoing reasons:

(1) Ciacci’s Application to Proceed in District Court Without Prepaying

9
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Fees or Costs is GRANTED.

(2) The Petition is DISMISSED.

(3) Any request for a certificate of appealability is DENIED.

(4) The Clerk is DIRECTED to terminate this action and close the file.

IT IS SO ORDERED.

DATED: September 16,2019 at Honolulu, Hawaii.

Derrick i<. Watson 
United States District Judge

Michael K. Ciacci v. United States Probation Office,; Civil No. 19-00476 DKW 
KJM; ORDER GRANTING IN FORMA PAUPERIS APPLICATION; 
DISMISSING PETITION; AND DENYING CERTIFICATE OF 
APPEALABILITY

10



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION

No. 5:15-HC-2062-F

MICHAEL KEKOA CIACCI, )
)

Petitioner, )
)
) ORDERv.
)

BRICK TRIPP, : )
)

Respondent. )

Petitioner filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 [DE-

1]. The matter is before the court for an initial review pursuant to Rule 4 of the Rules Governing

Section 2254 Cases in the United States District Courts.

The instant petition is not a model of clarity, but it appears Petitioner was convicted after

a jury trial of, inter alia, assault with a dangerous weapon, in the Superior Court for the District

of Columbia. Pet. [DE-1], p. 1. Collateral challenges to sentences imposed by the District of

Columbia Superior Court must be brought in that court pursuant to D.C. Code § 23-110. See 

United States v. Hunt. 946 F.2d 887, *1 (4th Cir. Oct. 7,1991); Blair-Bev v. Quick. 151 F.3d

1036,1042 (D.C. Cir. 1998); Perkins v. Henderson. 881 F. Supp. 55, 58-60 (D.D.C. 1995)

(explaining that “D.C. Code § 23-110 is the functional equivalent of 28 U.S.C. § 2255”and that

determining whether the remedy under § 23-110 is inadequate or ineffective “hinges on the same

considerations enabling federal inmates to seek habeas review” outside of § 2255.) “District of

Columbia prisoners have no recourse to any habeas corpus review unless they can demonstrate

that the § 23-110 remedy is ‘inadequate or ineffective’ to test the legality of their detention.”

Case 5:15-hc-02062-F Document 16 Filed 12/15/15 Page 1 of 2
F



Perkins, 881 F. Supp. at 59 (quoting D.C. Code D.C. Code § 23-100(g)).

Here, Petitioner’s § 23-110 motion is still pending before the D.C. Superior Court. Pet.

[DE-1], pp. 2-3, 6, 30. Petitioner “cannot avail himself of this federal forum merely because his

prior attempts to challenge his conviction and sentence in the District of Columbia courts have

not been successful.” Pinkney, 802 F. Supp. 2d at 36. Moreover, Petitioner has failed to

demonstrate that his pending motion pursuant to D.C. Code § 23-110 is inadequate or ineffective.

Accordingly, the instant habeas petition is DISMISSED, and the court DENIES a

certificate of appealability. See 28 U.S.C. § 2253(c). In light of this disposition, Petitioner’s

pending motions [DE-3, 9] are DENIED AS MOOT. The Clerk of Court is DIRECTED to close

this case.

SO ORDERED.

This lb' day of December, 2015.

JAMIES C. FOX
Senior United States District Judge

2
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DISTRICT OF COLUMBIA COURT OF APPEALS

fJOCJONo. 13-CF-1359

Michael Kekoa Ciacci, Appellant, JULIO 2015

DISTRICT OF COLUMBIA 
COURT OF APPEALS

V.

United States, appellee.

Appeal from the Superior Court 
of the District of Columbia 

(CF2-12334-11)

(Hon. Michael Ryan, Trial Judge)

(Submitted July 6,2015 Decided July 10, 2015)

Before GLICKMAN, Associate Judge, andNEBEKER and REID, Senior Judges.

MEMORANDUM OPINION AND JUDGMENT

Michael Kekoa Ciacci appeals his convictions' forPer Curiam:
Aggravated Assault While Armed (AAWA),2 Assault with a Dangerous Weapon 
(ADW),3 and Assault with Significant Bodily Injury (ASBI).4 Appellant contends 
that the trial court committed several errors, each necessitating reversal of his 
convictions. Having reviewed the record, we hold that the trial court committed no 
reversible error, and affirm its judgment. However, we agree with appellant that 
his ADW and ASBI convictions merge with his AAWA conviction, and remand

i The jury acquitted appellant of the charge of Assault with Intent to Kill 
While Armed (AWIKWA), in violation of D.C. Code §§ 22-401, -4502 (2012 
Repl.).

2 D.C. Code §§ 22-404.01, -4502 (2012 Repl.).

3 D.C. Code § 22-402 (2012 Repl.).

4 D.C. Code § 22-404 (a)(2) (2012 Repl.).

G\
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with instruction to vacate the lesser-included convictions affected by merger.

I.

The underlying incident giving rise to this appeal stems from a brief 
acquaintanceship appellant had with the victim, Richard Lewis. Appellant and 
Lewis met on June 24,2011, at a local bar, where the two struck up a conversation. 
Later in the evening, Lewis invited appellant to leave with him, and the two began 
an intimate relationship that lasted nearly a week. Appellant had no residence in 
the District of Columbia, and so Lewis offered him the use of his residence until 
July 3,2011.

On July 1, 2011, Lewis and appellant went out for an evening of drinking; 
Lewis became intoxicated and appellant admitted to having “had a lot to drink.” 
When the two returned to Lewis’s residence, they began a “conversation” about 
how Lewis “perceived [his] relationship with [appellant] and whether or not 
[Lewis] discussed it with any of [his] friends.”5 The conversation deteriorated. 
Appellant became “more confrontational,” raised his voice, and then accused 
Lewis of lying about what he had told his friends.6 Lewis felt that the two “were 
about to come to a fight,” so Lewis “moved away from him.” The “next thing” 
that Lewis remembered was lying on his back on the floor, with appellant 
straddling him, holding a glass bottle raised above Lewis’s head, and “screaming at 
[him], calling [him] a liar.” Lewis remembered appellant “beating [him] overhead 
with a bottle” and “screaming” that he was “going to f**king kill [him].”7 Lewis 
failed to recall anything farther, and woke up “bleeding profusely from [his] head.”

5 Lewis testified that the two previously had an “argument” about their 
acquaintanceship.

6 Lewis’s next-door neighbor, Leslie Brenowitz, testified that she heard a 
male say in a “fairly loud” voice that “I’ll facking kill you” and “[d]on’t turn away 
from me.” Brenowitz couldn’t identify the voice, but testified that “[t]he voice 
didn’t sound familiar” and that “it wasn’t Rich[ard Lewis].” “[M]aybe” ten 
minutes later, Brenowtiz heard what “sounded like something being pushed or 
slammed.”

7 Appellant testified on his own behalf and admitted that he physically 
assaulted Lewis, but that he did so in self-defense because Lewis “seemed drunk” 
and “got a little aggressive” with him.
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Lewis had Brenowitz, his neighbor, call 911 to report the incident.

Later that night, appellant walked into the Third District Metropolitan Police 
Department (MPD) station. Appellant approached MPD Officer Jeff Ramirez and 
told him “I think you guys are looking for me” because he “had gotten into an 
altercation with his roommate.” While appellant was sitting in the station lobby, 
he also told Officer Daniel Merritt that “he got into a fight with his roommate, hit 
him in the head” and thought that “he hurt him.” Appellant was placed under 
arrest and booked, a process that involves an officer asking the arrestee certain 
informational questions, such as the arrestee’s name, date of birth, phone number, 
and emergency contact information. During this procedure, appellant—without 
responding to any specific question—stated to Officer Merritt that Lewis was 
“lucky [appellant] didn’t kill him.”8 «

On April 3,2012, appellant was indicted on four criminal counts for his role 
in physically assaulting Lewis. Following a jury trial, appellant was acquitted of 
the most serious charge—AWIKWA—but was convicted of ADW, AAWA, and 
ASBI, and bn November 15,2013, sentenced to ninety-six months of incarceration 
and five years of supervised release. On November 27, 2013, appellant filed a pro 
se “notice of expedited appeal,” which we hereby treat as a timely notice of appeal 
from the criminal convictions pursuant to D.C. App. R. 4 (b).

II.
Q 1

We now address the merits. Appellant’s principal argument on appeal

8 Testimony from a second MPD officer confirmed that appellant made this 
statement during the booking process.

9 Appellant’s argument that the trial court committed reversible error when 
it denied his motion to suppress may be adjudicated succinctly. Appellant argues 
that he did not make a knowing and voluntary waiver of his constitutional rights 
under Miranda v. Arizona, 384 U.S. 436 (1966), and that his post-arrest statement 
“[h]e’s lucky I didn’t kill him” should be suppressed. We are not persuaded. We 
have held that when “a suspect is in custody” and “volunteers a statement—in the 
absence of interrogation or its equivalent—there is no Miranda violation even if 
the suspect was not advised of his rights.” Watson v. United States, 43 A.3d 276, 
290 (D.C. 2012). The record establishes that even assuming appellant was in 
custody, the questions posed to him were “related to booking,” and such questions

(continued...)
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that the court erred by failing to sua sponte exclude the evidence” of the 
photographs of Lewis’s injury. King, supra, 75 A.3d at I I8 (citation and internal 
quotation marks omitted).11 . .

Ill

Having concluded no reversible error occurred, we nonetheless agree with 
appellant — and the government concedes - that the case must be remanded with 
instruction to merge appellant’s ADW.and ASBI convictions With his AAWA 
conviction. See Medley v. United States,' 104 A.3d 115, 132 (D C. 2014) (citation 
omitted) (holding that appellant’s convictions merge because “ASBI is a lesser- 
included offense of aggravated assault”); see also McCoy v United States, 890 
A.2d 204, 216 (D.C. 2006) (citation omitted) (holding that convictions for “ADW 
and AAWA also merged, as ‘ADW is a lesser-included offense of AAWA’”). We 
therefore remand for the trial court to vacate appellant’s ADW and ASBI 
convictions. No re-Sentencing is required, as appellant • was sentenced 
concurrently, and the affected convictions carried lesser sentences. Medley, 104 
A.3d at 133 (citing Collins v. United States, 73 A.3d 974, 985 (D.C. 2013)). „

*****

it Even if we were to excuse appellant’s reversal of position on appeal, 
conclude that the trial court did not plainly err in admitting the photographs. With... 
respect to admissibility of photographs, “[t]he test .. . is whether the photograph 
accurately represents the facts allegedly portrayed by it.” Jones v. United States, 
27 A,3d 1130, 1142 (D.C. 2011) (citation omitted). This test may be met through 
testimony “provided by a witness who is not the photographer.” Washington Post 
v. District of Columbia Dep’t of Empl. Servs., 675 A.2d 37, 43 (D.C. 1996) 
(citation omitted). The government met this burden. The record demonstrates that 
Lewis, the victim, testified that the photographs of his injuries Were "a fair and 
accurate representation of what [he] looked like” after the attack. To the extent 
that appellant’s chain-of-custody argument represents a second issue requiring 
inquiry, the record is bereft of evidence indicating that the government “failed to 
maintain continuous custody” over the photographs once they were in its 
possession, “nor any evidence of tampering or other mishandling.” Plummer v. 
United States, 43 A.3d 260, 272-73 (D.C. 2012). Thus, appellant’s argument 
doesn’t go to the admissibility of the evidence, but rather “to the weight it could be 
given.” Id. It follows that the trial court did not plainly err.

we
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Accordingly, we remand for the trial court to vacate the lesser-included 
convictions affected by the merger. In all other respects, the judgment is

Affirmed.

ENTERED BY DIRECTION OF THE COURT:

Jumo A. Castillo 
Clerk of the Court

Copies to:

Honorable Michael Ryan

Juan Lab area
Director, Criminal Division

Peter H. Myers, Esq.
George Washington University Law School 
2000 G Street, NW 
Washington, DC 20052

Elizabeth Trosman, Esq. 
Assistant United States Attorney
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SUPREME COURT OF THE UNITED STATES RULE

Constitutional provisions

Article TIT. Section n. Clause III of the United States Constitution

"The Trial of all Crimes, except in Cases of Impeachment, shall be by jury; and such

Trial shall be held in the State where the said Crimes shall have been committed; but

when not committed within any State, the Trial shall be at such Place or Places as the

Congress may by Law have directed."

The Sixth Amendment to the United States Constitution

"In all criminal prosecutions, the accused shall enjoy the right to a speedy and public

trial, by an impartial jury of the State and district wherein the crime shall have been

committed, which district shall have been previously ascertained by law, and to be

informed of the nature and cause of the accusation; to be confronted with the witnesses

against him; to have compulsory process for obtaining witnesses in his favor, and to

have the Assistance of Counsel for his defence.

The Due Process Clause of the Fourteenth Amendment to the United States Constitution

"All persons born or naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and of the State wherein they reside. No State

shall make or enforce any law which shall abridge the privileges or immunities of

citizens of the United States; nor shall any State deprive any person of life, liberty, or



property, without due process of law; nor deny to any person within its jurisdiction the

equal protection of the laws."

Statutes

District of Columbia Code Section 22-401 Assault with intent to kill

"Every person convicted of any assault with intent to kill or commit first degree sexual

abuse, second degree sexual abuse, or child sexual abuse, or to commit robbery to or

mingling poison with food, drink, or medicine with intent to kill, or wil[l]fully

poisoning any well, spring, or cistern of water, shall be sentenced to imprisonment for

not less than 2 years or more than 15 years. In addition to any other penalty provided

under this section, a person may be fined an amount not more than the amount set forth

Section 22-3571.01."

District of Columbia Code Section 22-402 Assault with dangerous weapon

"Every person convicted of an assault with intent to commit mayhem, or of an assault

with a dangerous weapon, shall be sentenced to imprisonment for not more than 10

years. In addition to any other penalty provided under this section, a person may be

fined an amount not more than the amount set forth in Section 22-3571.01."

District of Columbia Code Section 22-404(al(2l Assault with significant bodily injury

"Whoever unlawfully assaults, or threatens another in a menacing manner, and

intentionally, knowingly, or recklessly causes significant bodily injury to another shall

be fined not more than the amount set forth in Section 22-3571.01 or be imprisoned not



more than 3 years, or both. For the purposes of this paragraph, the term significant

bodily injury means an injury that requires hospitalization or immediate medical

attention."

District of Columbia Code Section 22-404.01 Aggravated assault (a)" A person commits

the offense of aggravated assault if: (1) By any means, that person knowingly and

purposely causes serious bodily injury to another person; or (2) Under circumstances

manifesting extreme indifference to human life, that person intentionally or knowingly

engages in conduct which creates a grave risk of serious bodily injury to another

person, and thereby causes serious bodily injury. (b)Any person convicted of

aggravated assault shall be fined not more than the amount set forth in Section

22-3571.01 or be imprisoned for not more than 10 years, or both. (c)Any person

convicted of attempted aggravated assault shall be fined not more than the amount set

forth in Section 22-3571.01 or be imprisoned for not more than 5 years, or both."

District of Columbia Code Section 22-4502 While armed (a)"Any person who commits a

crime of violence, or a dangerous crime in the District of Columbia when armed with or

having readily available any pistol or other firearm (or imitation thereof) or other

dangerous or deadly weapon (including a sawed-off shotgun, shotgun, machine gun,

rifle, stun gun, dirk, bowie knife, butcher knife, switchblade knife, razor, blackjack, billy,

or metallic, or other false knuckles): (l)"May, if such person is convicted for the first

time of having so committed a crime of violence, or a dangerous crime in the District of
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Columbia, be sentenced, in addition to the penalty provided for such crime, to a period

of imprisonment which may be up to, and including, 30 years for all offenses except

first degree murder while armed, second degree murder while armed, first degree

sexual abuser while armed, and first degree child sexual abuse while armed, and shall,

if convicted of such offenses while armed with any pistol or firearm, be imprisoned for

a mandatory-minimum term of not less than 5 years; and (e-1) In addition to any other

penalty provided under this section, a person may be fined an amount not more than

the amount set forth in Section 22-3571.01. (f) Nothing contained in this section shall be

construed as reducing any sentence otherwise imposed or authorized to be imposed, (g)

No conviction with respect to which a person has been pardoned on the ground of

innocence shall be taken into account in applying this section."

District of Columbia Code Section 23-110(a) "A prisoner in custody under sentence of

the Superior Court claiming the right to be released upon the ground that (1) the

sentence was imposed in violation of the Constitution of the United States or the laws of

the District of Columbia, (2) the court was without jurisdiction to impose the sentence,

(3) the sentence was in excess of the maximum authorized by law, (4) the sentence is

otherwise subject to collateral attack, may move the court to vacate, set aside, or correct

the sentence."

District of Columbia Code Section 23-110(g)"An application for a writ of habeas corpus

in behalf of a prisoner who is authorized to apply for relief by motion pursuant to this



section shall not be entertained by the Superior Court or by any Federal or State court if

it appears that the applicant has failed to make a motion for relief under this section or 

that the Superior Court has denied him relief, unless it also appears that the remedy 

motion is inadequate or ineffective to test the legality Of the detention."

District of Columbia Code Section 24-403.01 Sentencing, supervised release

(b) "If an offender is sentenced to imprisonment, or to commitment pursuant to Section

24-903, under this section, the court shall impose a period of supervision ("supervised

release") to follow release from the imprisonment or commitment. (2) If the court

imposes a sentence of more than one year, the court shall impose a term of supervised 

release of: (A) Five years, if the maximum term of imprisonment authorized for the

offense is 25 years or more;"

Title 28 United States Code Section 1651(a) "The Supreme Court and all courts

established by Act of Congress may issue all writs necessary or appropriate in aid of

their respective jurisdictions and agreeable to the usages and principles of law."

Title 28 United States Code Section 2241(a) "Writs of habeas corpus may be granted by

the Supreme Court, any justice thereof, the strict courts and any circuit judge within 

their respective jurisdictions. The order of a circuit judge shall be entered in the records 

of the district court of the district wherein the restraint complained of is had."

Title 28 United States Code Section 2254(a)"The Supreme Court, a Justice thereof, a

circuit judge, or a district court shall entertain an application for a writ of habeas corpus



in behalf of a person in custody pursuant to the judgment of a State court only on the 

ground that he is in custody in violation of the Constitution or laws or treaties of the

United States. (b)(l)An application for a writ of habeas corpus on behalf of a person in 

custody pursuant to the judgment of a State court shall not be granted unless it appears 

that- (i)the applicant has exhausted the remedies available in the courts of the State; or 

there is an absence of available State corrective process; or (ii) circumstances exist that 

render such process ineffective to protect the rights of the applicant."

Title 28 Umted States Code Section 2255(e) "An application for a writ of habeas corpus 

in behalf of a prisoner who is authorized to apply for relief by motion pursuant to this 

section, shall not be entertained if it appears that the applicant has failed to apply for 

relief, by motion to the court which sentenced him, or that such court has denied him

relief, unless it also appears that the remedy by motion is inadequate or ineffective to 

test the legality of his detention."

Rules

Superior Court of the District of Columbia Rules of Criminal Procedure

Rule 16. Discovery and Inspection, "(a) Government's disclosure. (1) Information

subject to disclosure. (E) Documents and objects. Upon a defendant's request, the 

government must permit the defendant to inspect and to copy or photograph books, 

papers, documents, data, photographs, tangible objects, buildings or places, or copies of
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portions of any of these items, if the item is within the government's possession,

custody, or control and: (i) the item is material to preparing the defense;"

Superior Court of the District of Columbia Rules of Criminal Procedure

Rule 17. Subpoena, "(c) Producing Documents and Objects. (3) Subpoena for Personal or

Confidential Information About a Victim. After a complaint, indictment or information

is filed, a subpoena requiring the production of personal or confidential information

about a victim may be served on a third party only by court order. Before entering the

order and unless there are exceptional circumstances, the court must require giving

notice to the victim so that the victim can move to quash or modify the subpoena or

otherwise object."

Superior Court of the District of Columbia Rules of Criminal Procedure

Rule 33. New Trial, "(a) Defendant's Motion. Upon the defendant's motions the court

may vacate any judgment and grant a new trial if the interest of justice so requires. If

the case was tried without a jury, the court may take additional testimony and enter a

new judgment, (b) Time to File. (1) Newly Discovered Evidence. Any motion for a new

trial grounded on newly discovered evidence must be filed within 3 years after the

verdict or finding of guilty. If an appeal is pending, the court may not grant a motion

for a new trial until the appellate court remands the case. (2) Other grounds. Any

motion for a new trial grounded on any reason other than newly discoverable evidence

must be filed within 14 days after the verdict or finding of guilty."



District of Columbia Court of Appeals Rules of the Court

Rule 21. Writ of Mandamus and Prohibition, and other Extraordinary Writs.

"(a) Mandamus or Prohibition to a Superior Court Judge or a District of Columbia

Officer: Petition, Filing, Service and Docketing. (1) A party petitioning for a writ of

mandamus or prohibition directed to a Superior Court judge or a District of Columbia

officer must file a petition with the Clerk of this court with proof of service on all parties

to the proceeding in the Superior Court or before the affected agency. The party must

also provide a copy to the judge or District of Columbia officer. The District of

Columbia officer and all parties to the proceeding in the Superior Court other than the

petitioner are respondents for all purposes. (2)(A) The petition must be titled "In re

[name of petitioner]." (B) The petition must state: (i) the relief sought; (ii) the issues

presented; (iii) the facts necessary to understand the issue(s) presented by the petition;

and (iv) the reasons why the writ should issue. (C) The petition must include a copy of

any order or opinion or parts of the record that may be essential to understand the

matters set forth in the petition. (3) Up[on receiving the prescribe fee, the Clerk must

docket the petition and submit it to the court, (b) Denial; Order Directing Answer;

Briefs; Precedence. (1) The court may deny the petition without an answer. Otherwise,

it must order the respondent(s) to answer within a fixed time. (2) The clerk must swerve

the order to answer on all respondents. (3) Two or more respondents may answer 

jointly. (4) The District of Columbia officer may inform the court and all parties in
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writing that he or she does not desire to appear in the proceedings, but the petition will 

not thereby be deemed admitted. This court may invite or order the Superior Court 

judge to address the petition or may invite an amicus curiae to do so. The Superior 

Court judge may request permission to address the petition but may not do so unless 

invited or ordered to do so by this court. (5) If briefing or oral argument his required, 

the Clerk must advise the parties of the dates by which briefs are to filed, and of the 

date of oral argument. (6) The proceeding must be given preference over ordinary civil

cases. (7) The Clerk must send a copy of the final disposition to the Superior Court

judge or District of Columbia officer, (c) Other Extraordinary Writs. An Application for 

an extraordinary writ other than one provided for in Rule 21 (a) must be made by filing 

a petition with the Clerk of this court with proof of service on the respondent. 

Proceedings on the application must conform, so far as is practicable, to the procedures

prescribed in Rule 21 (a) and (b). (d) Form of Papers; Number of Copies. All papers

must conform to Rule 32. Except by the court's permission, a paper must not exceed 30 

pages. An original and 3 copies must be filed unless the court requires the filing of a

different number by order in a particular case."

District of Columbia Cotut of Appeals Rules of the Court

Rule 41 Mandate: Contents: Issuance and Effective Date; Stay; Remand; Recall; and

Disciplinary Matters, "(f) Recall of the mandate: Any motion to recall the 

mandate must be filed within 180 days from issuance of the mandate."
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Ctfyiotirm^ Mawt Hi cfoy AwlfcMV, The \iw &&ree**4*fr erffrcjui

we»e rvefr AVeafy (m&*f by fk* ytv+*nn\4*c)'-b my *1
4h* »Hfr< rmrijAity c»W& f/j^wA AP^j*sUMB>).

____ T^Wfoa iKt for*^a-V4wfl •far j^/anx^Jrq£
p*tiuU.iwjs hdd &Hfr'*(h€ CmIl <n cht<£.flt*
vuAtJI K* J&witvfthrHn/er0^ "i'll i4}|\jOKli
MldifofaJ faUtd'fyXn.'pj.ZZZ’ liM il-Zb).~$\< Ctur4-
tw Murries jk>Ui^\e<vt ln4fy T'*tfdh$ l^<"t( In/fn"

pw^er smci Ain*. bdtoAtd aM o^<M
W>| Mr (keUMftt'lh. pjl, 1 tVMi lrn*d l£- lj^), TKg dfarf*
UfritdrsW^A^ frf rj^yvAch'Tvi a*J pvifo'pv'vuMtr* U*A riAtJl
foumteV sWftMtcfar ^X-Hahrif^ yM ^/WS a»t, ly&ku^ "T

R4d (Ua ali+rtceti'&i uw »^y r&rPMrw/ftH<HkA ItMns
lt{{& l^( KW'tofV* AfiV pW^fyrf TtTn.(M,

$SD J(ng >^lf).H>u. jUrY ru\btm ptesttib Murthj ikt MJVA. *

c> t^-Kf. Al^t £M/A gwVtfW’rtc

W«t/

(^n-cnt' trud^W«i dm



__M,£ st*tfr*i $4pt,ydbt
’kxfauJ tricMs 4/nd StA/&foJj sfaofcfaJiijc £j *\C£ -ftu- Cj»v&rftM&cf’ 
yytSi>¥&$td tfr tfyx St foiZ- Pi&Hvh -b Sli^jQJrlLS phrto*Th< __
QWMMWt plrtJ*vkJ 0&C1Y

*UWy 3^ /foer t'TTjpg. 3T
I'mci U2s),______ ____________ ____

M£,~0*m*I tifa.hj<W) -b 4f« izrv t4 r.^4

rr^ • _
KW f\xf XKpyfintj lr\&y U*k of ftry4toc#fr»j 

^yuJ 'fht 0trvM? {fr^cf "fo 4f ̂  sptctfy pfL^cuUijc tlrWi-e l/t4tnty. 
iKh flwjlftfr for foH( af p't+'titHl&ks h*Ji *JdiU4e/gjt

-VW hw^y, ~ti$S6fir I n^uedfcj ea>vlyT&Mte$
Ihchmi h#J mft b^e** aAfat$$<J aa v*eM, Af a 

T)4aM <R»M,U tw/V6 aJdtCtAAji %& jV\$k4(jtl-toW fiyti&fht&Ct
Af Ike Viewifra 4t> ok*r 4/wm aamj tstofo jlte rW

" W 5fcito*r#CP *Jth$<J>
A4fy* "fa £v.ffi7t6ii h#tnVa, M^« *iotihd«cAiuppgfl

S^W 4J -fp fowroiTiUK ,Tn, ffi. 1£ / iKej (ft~2/)M*,
'Dka/W twffttW -to 4(<eH^
^ M- l ;pj .Ttyks Mi), Qrvy wg^fasg kl<yJ
sUw^te-b Merrr/f v(^g pvsWtet xf-fo/u,

townateAfl^ d*y Mnit
VaWc^ i£ mrffely 4m|
DarfettUtf-to u^faVckr^t Hfre iMfakmftl^
~ wwEWfy h^Kc^tfr M b^i r^jdf^g/r^

S&fa AwWiwet^ 4oj^e Us, fSyisti4Hf?a\ wt 5*^,01, .Us?

\^K regA+tl'b

Tm
MSt IA



Vl&UhVt. ti,$. V. f/2>A SfG.Z'toCO.CCir. \*m); (j ,S
hsdI !»<• ?3df IW76 mteA C«. IViA itWK V, US. .M AM M2

CD.t.mti ______ __________ ____________
M^.PavU pi<t&*cbd-fap stptMhc iw& M'rf(Smiy JttCmsa jJHvinf. Mti

4v$ih&K€ 'Mmdx IV.4WM Dstetivt
-faHVutttitt Iwtfaafri pirt&utkJ libatCfnii'iy i>i<4rttcfrfo h«d*ltb
bee*i rttyitrtjt -b *Mtiu 4&€ SCftfacU Ugsrf fjpyfen y, U.$.,
wui* wf/iy. wwr^Btpwi v. ift hi Art \ 23\&c. tw))
ScfrWrfrMh v. USt S£2 A.2^ W\ fa

. l/(

c. ifW»X

_______ XbcUi^vnmy ~&JWeKX2£ A*JD TVoTP^fUWS_________
Mg> X^tvi IW. hjA h\kr*g> suJqjQ-emedt 4d 'teffrly <af -hiaJI, jUpP

Cfehfcf C^jHte $$tMr~Jam?e *^bww-b <i&a<S6
g(~#MS^e»ig dwAdck G\&^Q£ UMS-likyfai frlitVft»*l4y kjbgp»fetl SnrAle

ftyW r^?crf5tte ftai
<!!»/■ 1*2,20)1 &vi*d CnbfeJGthe.

f &po>4 frwly Shvkd M
Avi-hM nm^&r €

&/

jMjgmZ Sfyfrb/ied -i^te ri|ftv4 nir^Wf*gf
ihcnU) Voajc -fyYcnA^e jbamweM 4p i^pkln yUiy

^aP Mh^gfe 4Aa/J£ €
Aj>so v, afHrfeiV4fe2 im

fryyM-'ffpfrtifo dfase npf -b predial

,L(b?h*j wl, i^aV.I i tf)-lQ {tyfopr. 2&0$: Sf &dwm
2&Q(0)}'&frd v, f\3i %£ foLWii). Atea .^fly*** ap foiW-Mfoifry

ppjbW -Me. y/efHw^i *WW &-H
Mr M&mfogft 6<M/(^ kivt »\gf -btfefl -Hmse pMix/i^ptu pt/t^ca/

hfcWeft ^ foJL'lax* evTJu,________________________
~flvg IfW^ p)u^zg^4p(i$



(jiXU&VtAy 

KaX )ot^ 5uWv>M. V*UU
$4 K M&*AjU2C( ,jAfrd(kt a$46k djscbstoj

'k\&n hv<Ji^h^ &fk__
hyldepkbyiLsr* Hxidk 2/,3ffi3 U* U&Jjv* *tJ 

fyVtMMtA fl Xt/p^Q^^Xt Vel^K^M k4^U^ vW^.(lhrvi.
___MK^nAast 4pU fe.lUdmevU U ^vne

<|?M4*»?a»v) fgvof' h*4 tof" CflfrffoW 4t\.e phrfvj^ifks
&h ______________ __________ _ _ ______

A4, Ri/mnyt* r^tfvh ‘httfotid MkM<Ws:m 4ft/ kswtMvt
‘gviyrxdf Aljrkl W^€i mjfniOYe, jM>. Wj» -ffcc

5<vi^e Ite dti4 (\tfMfrfoifcH- vwej njjHf foiag foilt&fiy any VhJj $4 &/)det&r 
Odd -fwvHw Aup'sW oHM'&JiJ pltfri£ wfrfrfe h« pnJlMceJ) jfa pkrfv^vpks

pnM<c&ly\>te

VMi.
____Mn.lMWiflfr dfcfl "M/t Ite W}-hi&(ktd "h pfrfrfefc _

ifcfwc iie ivuv-^f ^ (ULl&ma.______________
_____Ms, r<j?£rf Iw'i 'fnyy&red <&bpo&w. ___

•tertt»K<>vy !k 4,wy--fWw, Iwt-fiiM -to fvckc\vt$cjick 4MU&;
SOM'uy V/ GkMiA&YrtMAftjHtf? 35^ Vt> '2&D^)' ptttr*Uei \>t
rtHtti&.TW AtJ 146

Awv^UinW IW h^cgtfHtrfey -fef/>AW jWy (GtirJ'Tn ./^,
Ifa; &Mat/c[':T'>.{y.fc5lin*f fe^WMr.

iWpfl&id &a/u«} pMog>*y^u 4^* &frm<viMd p/ej&dtJ m jbxhttife. 
V/i^w W&-H^ wijhdiJ vW ^ijfrvyJ? gw pu^poi^aMjj

Vik V^ti UM^<4 UB* -h Mve 4e*HW, ft-teo, lU*, IWmtn^ cshU
Wov^jech-ft^^^v.*- JMnisW gf-(fa erriyW pMiyaylte.

M<> .deJlmuA^ y^> &f hen iVfcvv^ew Mk tit
time ime Yt^&yj ^fiV MWp^ ne»5v^ pyg^tucrf gvMmwk

Mhtbfi^ VDstb. V$'TMmJ i/wj ky 4m1<^ gm $wW+X otcas&w

1u



I4* 'Mid' adm i&i&u durtty Jj\*£ti4si9b of (^Yeltmnayy
MW voiVJliYt &^Cml)iiv^ g+Jl jjivgd' ±a>4jYK(My e£tf\tyl4huMt, lUs.Pivtfhjf
toly elj&M ttjktoviy 'fhfiM.paytettUy jwhikiks b^ejtuy Autfy
yr\Uii(*etit'i sywtAj Msnr^vtn'-fcw W «u

-fr pvat*d sibii *Ak4*£Q ^ toUM* U*?3>
M^.Pu/fX* ’failtotf'fr h&ve. ngf Civr-l- evaiug/t

wffottiwfy tfjiyMQfo&cf- -hfal Mhtw*
?>k>£p,2i g&r.gn *;gfo/.do l^Vr^/gy *. U-5., Ut A.TJi (abb.6*43 

fP.C, #45). ~TKjiWe #v6 bid**) fra** dUf>H tf CnjMy
thM pm4#wti*k O^aU dUcent*r«Ui? 4m4*«£€.__________________

feukfrc 4d lAotvt ygsj ^ W ,fA.* tefrue frf -&rt£(te'ts(_____
&UttUlgU Skjpptzfiteh t?Hk& hdU&eh
StVMU&c \f -the VUU frlfW.__________________________

"file. CCngl/Ma^*, -fee OmA sto fa &Mibrk bd
(jietoviy fafid'cA <t /(*t^ ~lfre ofr fay^i vtAyms wot *v>f
yto&i&fak w^ti#g tfy\jh*jdP tW)g fa 4frg K#cfe* w%Aui<J ~h
Jt<d&A£e CxhvU*( dij&)i*iry. TKfr Jgv^fnwW' '-foW VW^
4H,UYcuJ TWft&ucti fti ^

dttjfie cfiVij^y -vfrg stk&tiAiy skH^W, M*.
X>AA^^-$V\t/Vti4 YttpGj/il2jtdl^(toli IftWMifiddfrlfrl 4r*l jJ&W&tA t^g.
tjWW* M®di-bXfrj(jU(. * ^e. Cnij/baJ pkxfajKtpfl*.
J 5)Ve «iui} pbrtMuph i<i46& -^M-JUK^iknk M tee*

If^be^t ^(ftkz*d ~fc Wavca^mrlW >>rH> $M<te*C£. 

AWS&fcf

#te

HaWM

jb-2-3 wa/ mtv, v, b(,5.

Vnl atvW*mv& pb4^«f4s kya^( ftt
QuWil wwdMctt&H ef ^upltWe ^guU n>i Uve

AlCUiAtjle.'Tkt YMnyvJaMftA mM(e*ut
hfl/V€ fa&vdjucd Awp)ibcfa. (^?W anrffitt/

Mitvi!



"H W^tfWvi Jfri pvifetiZe wf4tu 

lafoitfs.______________
^cTkW fufwufrsj'fa' q*s#MM4rfk bW^Mcc 28V\ fyWJtt

Vugptfa fm/Xu] rtt'Qrtlj ih /t-hvm (luUr \<M& -fiW Qth\w2,2fi\2. 

"Ikt yy^»r>/vt^»^ b^Lfj^g^ M<.*Ck^i#/ jh Wtyt*iJ#0r 3^7012- •t'l/wu I 
WSvt W VlA) ifcVN&t y&e*)rjs, U<. DW<

4» Agj hwtJitjM* *j*Us*.fyj>****t pMb&d* 2ooi &ia)1( faiptj*/
} fltsrju yfW) )**Ur4*Mw <_,_______________

jUs.D<*i^ e^ivU Vti#£ f&WisW ^*vHSotoi_vf
-tyva jjHpk* ytyivcrf /«th> gn* Afreet 

jffoa, 1>Kot>gvy^ IWdtp'ideJ A d'ffar#dS*f ftf fejt*rUi._
skoM 6WI4 h,$sp*M s4*£p

^11 &\M( KsgpvW /fyM^. ;„.
WrtrPH &f pW# Uyetcjj)viur\yy. M&. tynJ Y*£_V^We^K frf_... 
#rhiW& fis4<At*cf fp jiyplaJf}) ihe \02kwm jv/wiiy it
Yhjuwici ai/Uani gW>^ CtmfkhMwl-'s fWKfty ihj«uriy M«twW 

Vh hu 2aif frMAl nfiAiul
vjivuUi^ >h-fo* Pv&tkceei Ju^hy /i&Mty.lh&pvfavtijJ
Wdtdptiwy bv)M*t* smUt Kwi »TtowjpUktjdi
QM*\ fysdkk&iptW t**JCn*k \tc^^s7v^cm Omokb' 52S

" flflW, ^7)lMttarv*fe^ v, Wttfo,\*&?3dhZ21 ~$j fi ~
mifl > v. u •?, fr Aat 53-/ /p/, m1), ~

__Two M-fftoenl (yr^uA tetUu gv vwk hmces v*^< Wf icfai m-ffe
e^plub^xptu ^tuh^ dSubvWj,

wt [Hcpv^yo?^/ tjAtovfctA in-b fML <^f n JboMMtiMfy
2AAjm4,jfart p^k^pvffcily y^tf&tdeJQwl djUy<A sdefjftjm&i iKauW
grv\~TuAj^ *2,^11,^

V\A</tW

in /»u
WcUdef

Twn> &\f$ev&$ sd±



pxhileift was ?m itrHw ato&vay pfcjucej pbsfya^Aj
^rdk wwlky dtowogj/ 6*tUr av vii6K.l>v*£€ in < h&p*U4
b«V> TEtf* W<M rw A^ekC kjurits shvi'of h Aty Yttcird. The Cfrviot/
teiU* $y y}g^ \wice. W/ hg#i prgC&ui? &h& >y /fe r.Tr ,1ft, p^. 2- 3,1' fi€j 4-/dY

TK& Mfhtlflh d&pitkii fto 0i*H(viM jk-t ftAftiJS dAQ'hitiy Q&ftHerf&i
totJl Mfojjpvtkcfc*/ ph 4Wte, 6^k<*4«vfi cbj$m&c4$F>t
6frtsKfo*faf ttkxnyd CsAUv w ntck. brtce fTrf* <pg. /^1, llrw

IS^JiKt0,.D<uU skow^ huviz>i*jtd<*t to^ftt€ jyhtb'rf U&W
M rdwtMty 4j*J ftYceJ-ft\e n\&ct fo pfh/l Lfe>. &*&»/»
prftjtx<W pb^vitp^ teams* £Jt /yftx^M
mxSjp^xX iba( W»$ .j^r warf ^ ery kw* hi IwJ nijjj(Jt
W*J r&tevrt*^ »n ___________________________
IKlJtWiddl %e dusky Mnd+*dfa.*ny pinf

•b dttw^ WjwrM alleytatb /epich* Fn g&v*fri’bi'%?
YTrTAirM, J5T, ItW/d^piaWc^W ptyrW H? andtc* iy»ipnUta(

rtjjws a*4£rffa4dvftd ti*iA flVTTn ,p^. ISS'J/mj 7-&), Ng> \njwy
Wm Ah sopy iflfofr/f l?^igW Oo de*r\k}U*y.
The alUftcil AojuMly Wtrf te?r ■ TKi aM&j*4
rvof to Cfov#Ui>ai$/v 2olf ^ H>6/ JyaffifW retPrJU. M^.XW*/

Sfcffiae^iy Uut am< Hte yfrmm«tff ft* pttfat/ftVe V4»g.
flfrHp UwW' ifthi bfr ^ dep)*k4 -W* 4*t»f

>A^k^ M- JtudfikJ is a ^wy-'fow l^-fo
Ku h&dfzfrTn,p4. lyzjtyg \ &uM

WphW WtMtdrMri* a^Jj^ji Jlipplewetcbd pUtcz rejptof IW htfh
flM&ftotJi itsfc^^^buHftjWF/ "TR? cmf klwcf fad reftrrfrg joife
\MMtiW tydwrtJi W iV« ^hiVrV H."Thd rt^vi-’h |c£f U(uA?(pe
vuti gi OjfoA 1 (nc&tchto\ Jbpidt4h hrti iVtf 2/



|UZ nm jp?[M WHw
/.^,rv^L y^^5 ^ tf- jmToiiv pujM jw r«?/i>| tj jfM'fcpS i«jipwr»\ 

pjifx*/> » paiurxty jcwfrtms M«} jtmjpwutf 'fty\&rp
AfAVfpfM ^>fcjns>^ wd*l)r*.j It W.ifW

»/?? fflnij^f s% M^^fo ^ 4 j*!vl 
" i»af ip> qwtiljW % n *#- fUf*/!

tr»w £tj4npc »W$ rv/» e'Hqw^vwty X«}«iOaiV$ »}*■
fijyfva 4*v ^ >y\)

|i^tT^T:to^^»^H_#,w)'aJ'<^ ■fW'iX'T *jt> pw'-'.y-^
Tfirn^ )\m9 \\Q£ <mji| s_f.w«ppw uj yMW)p:|
Tww^JwjpSf 5JwM~r»w w jpy^p Q£

<fiq r(xht\Twi 'ys| -K**
“jp^'pi»§|’7np® W»» Ml )#H^a| rapf^»«ff (%

f*W?*'lu®*9**£
! ~ ' ■ Wummi ptpn?i pHP*»M

?*mfffivj 'fPl >*» f*nc\
■**f wwiarnr «p^l ywi*9f* *f*

4»ff 4«0a» ao;)Mi
■ {iqimij&h? f0^Yf ***$0 ~f*fr)pinij*i.ty»w Hf»l @ Uo£

I// pwr A*-rtfpm(/ A4 p^-f»
' p«> p«lf $pr«|*p«tfj
.....  ^ fyjStfGy Mfl A/v(i<» fitepf WjppS&ty t,j 'Hwfrtj

W wj* «**£ wwv»&rjk*+ ww'*h <**r*
4}Wf? tprtj prfl l(? y i( #f

~%tp9pj<j m* rwrjv

i
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utAjduX r££fr»i*/Py. ousted a l&c+wh'*n jh
Qfchil^r 21 deeded <& (ekjrhfry facetafoW? >\cj{&* inytr

'Swifom. OmUkMbtoM r&rbm */tM*fawkJ'ty* ifiy,vyMy\&at
j^K/bffc feiW^Vvi *W bttto S&feiuwHY

GaOiWrmUfk 1/yhiTj^ ZZ dt^p\cku( S&V* yM\ ^j\<jts wdsjMe
rutAfc^ 1K& C^^wvf wgu *fr\ pq. \kbj tfa<il-4;
pfr \<d)> IWj 2^2T;pg.ifcj,h}uj p^vf^^g-Wy AtpivkJ
vmf ^U#»*hW*> Ah rf -fo* Wnbfr A<tytefc4 n* dr*skMt
fWptov^ 6$wl*f OM^^hwf^J jh. &khihrf,
iMfrtlflflgsM b*s<d fry l^k ir&t&vmcy. Whibyf 7XA&p\tkA i/wHil*y
\y\ fotvfcttti&K___________ :_______ __________ ___ —*t------ —

gMwmW' ^hW ifthibH 25 A&p'tek** nwfcfeV^«
jjsJjjtip \Dr,‘weftt W, mtvet*rel<J 0*T*-$$_
(£0^ 11KuS~? > p^. Ifcif, I iVua 5>?), Aw icAfy *f "f^t >yh ibtt
JUafaM W bfittefr* 4»vt aWuifthA Pr.M>ef|^ >r/u*wWhfo* ctkt kfiU
i\rfrjVt&vJt<d &W*jhr*i &y#uL|<£f$U<g *$C6*tfU\toudi te^y* Ua^

Wfriftf.’iK* ftfewtflW EV.M^ff Mruhtfffoi
favvyUtW^ WfrioM Vwv^ 'h V&Nt few 4+ fadptfaJ *

jVu /bfrtffokx vfcifck £jfr^[a}rjwh ty*Jd lr&m nof wMwdiCAM'H&
tyHVtTfV. IrW^ti^vi f*o( flat js*** W^ia-W/y l^V.________ ——

-feuW 4o ^€gf4o4^ W^oufayw;,
/utryOusto* gf 'bid Mfati'k Ito-ZZ- Sf**n v. /Mu I Ik__
waV^i \-2f< AoftaV..20P»): r4 U£.v, wd&kr^Sb E94._
aifr/S*^, v us..3t? ax ^ »» w.4roaim
VuUlliwu V> Its,,3*2~ 43* ^ ?ffl/A'tm"1W MtbHt u**cfowi
4t^jw pw^ Uva^ 5^Ke4^i JMf
VW ^ cUte
t/yKibite.

vuu
opw

VkMJskhdJ
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Qttwwtojr % lit*/ (Ufodritdtp'll bM
5j9U^,lXtItfovA
cl&Un* TZ'Zfjpj$Sf$&$,)**&
5~$yj3^**n *W 

frf-fft* VMfti/ffittef tv tK* MKifcSr, Cffi/ir M&rrtti f*A.wf Htifivl j* 

ibWifrWfr v^i^h hi atdbMjjctfd +kt ^i^k&.JU^.._
<(wnij^ top/* .......... .. .......................... .

..„ tbH: . #v'£ir^db'sptff*
^WW* 4*3.. rtfijpMn& Mf\dd ikJie 

^hlbrH ikcImA^ nA U'i'r e. T^ h |W* ^ &»v( 1/ W MJrd*fld<a( fM>?* fttfre 

11 rl9 ^rg>.^ erfsiLV.^we
>pU?H^ cwd&'toki y^MfithMWtffcrf 

r£C$M>W- iicfe <tll. l^W 5jpU^ •Atny
KM m toydrlh: VMftfc$p*w,Th& wiiitito an euWd?\eAc 

w*j lMj?y?ygr.$5.T>ui4 sHfrvbf hfcv*
fewgtflhs* Ut^._____ __ _
_ik^e^e^ikg inipi^Mr >wfe»i»ic€ £?#• jy&uf kti^*
Aiv^n»M^wf it) twc CM<,pUiK&4 h*J. yttb sfraJjiej Ifc
4w&»bfy mW*fgJ aW fartfe*! 'rtf&rf&tly w4A &frv CtMifytJ Mfjf^.......
(VW^Wyg^ eGttm lW lae-a*) nbuMd, b*Jr 'jhe _
9q1 giy C&fV&toY0Ct<J tyi? dttt#Ah<&n. M.$ . Qtu/ 5H{flvU^ Kst>vi <#U& 

pyffitvat^Vm ^frfenw** ih%^ >#hi>ft$ fo v?1^4 ^Wf the
apy+r^nWC’h *w( ggy^pU^W- jai^fy 4* jM&juj jgfm( $p\*$*rM 4Kvs* 

jSfrni jflhiVrb cHfr* ^vafrttjkty ^nJr.Tti.pg, 2^hW>l4"2fX____
M noffeeiw UtW.____ _______

Tkg k*4 re^gifaTfrV Ml&w 'tyiw 4? 5^^
u^it^i v&*a blfow-uy r*^dW?W ^ ^w^jwWHivcIj^ikre 

•fo Hv^u^ rmt -four M^W^he^. %*<>Hy >^KibVt w*-i

M aku ustXlsptfes 

owk h ustd io



itohiKjti W wf jpe^ki SiW aM ih. pM<syapfa utn-farmly
itMriiptdMd f\Mck &*or Pxh\bW w/u *± #ifp/e*>mf k*M4j\>e
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