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UNITED STATES COURT OF APPEALS -
FORTHE SIXTHCIRCUIT, - DEBORAH S. HUNT Clerk . ;
JAMES HIGHTOWER, )
. o)
Plaintiff-Appellant, )
4 | | ‘
V. . L Y L
' “ LT ") ' ‘ORDER.
LADONNAH THOMPSON FORMER COMMISSIONER ) R
KENTUCKY DEPARTMENT OF CORRECTIONS ‘ET AL., )
)
Defendants-AppelIees. L)
\ )
)

BEFORE: ROGERS, NALBANDIAN; and MURP’HYf"bi‘;é&it Judges. -

: : | -
0 L
The court received a petition for reheanng en banc The ongmal panel has rewewed the e

petition for rehearmg and concludes that the issues ralsed in the petltlon were fully: cons:dered e
upon the original submission and decnsmn of the case. The petmon then was circulated to the full
court. No judge has requested a vote on the suggestlon for rehearmg en banc,

~ Therefore, the petltion is demed

_ENTERED BY ORDER OF THE COURT

. Deboreh S Huhf, Clerk
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Before ROGBRS NALBANDIAN and MURPHY Ctrcult Judges

James nghtower, a Kentucky prisonér- proceedmg pro se appeals the” drstnct °0urt’ :.- L

- 'demal of hls Federal Ru]e of C|v11 Procedure 60(b) motion. for rehef from Judgment whlch

3 - -challenged the dxstnct .court’s. dlsrmssal of hJs cml nghts case ﬁled pursuant to 42 -US. C
. \§ 1983 P . “ . o

~In 2015 Hnghtower sued Kentucky Department of Corréctions‘Commwsnoner LaDonna

: ';' Thompson, Deputy Commlsswner James Erwm, and Dtrector of Classrf' catlon James Sweat

: _Kentucky State Pemtentlary Warden Randy Whlte, Deputy Warden Joel Dunlap, and Deputy

. . ' _Warden ‘of Programs Skyla Gnef and Eastemn Kentucky Correctlonal Complex Warden Gary
k Beckstrom and Deputy-Warden Kerth Helton The suit atosé from Hnghtower s transfer from the '—5 2

| Kentucky State Pemtentlary to the Eastem Kentucky Correctlonal Complex, where he was

R attacked whlle he slept. H1ghtower alleged that Dunlap told htm that the transfer was m P
s \retahatlon for “ﬂlmg Gnevances and wntmg letters to ‘the’ admmlstratxon,” whlch wolated the -

' ‘First Amendment In addmon, H1ghtower alleged that the transfer demonstrated the defendants'

| B Apeadic B

r.':".
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s dellberate mdrfference to hls safety because he “had been at the Eastern Kentucky Correcuonal

R -~ ‘Complex in 2012 and 201 3 [a.nd] ‘his hfe had bee tbreatened three drfferent times.” e

'I‘he defendants moved to dlsmlss the suxt, argumg that nghtower falled to allege that '

any of the named defendants were persona]ly mvolved m unconstltutlonal conduct, the

T defendants were uumune from smt to’ the extent that they were sued i thelr officml capacltles, ".' ':' "‘ e

and Hrghtower had falled to exhaust hls admlmstratwe remedres The dlstrict court construed

g the defendants’ motion ‘as a motlon for summ Judgment It granted the motlon, ﬁndmg that T
. al'y ,

E .."':nghtower had faxled to exhaust hlS adrmmstratlve remedles and falled to allege that the named

: .?"-vdefendants were personally mvolved m{unconstltutlonal conduct The dlstrxct court demed

B t';-"'nghtower § motions to supplement and amend hxs complamt f ndlng that%mendment would be o

1 futile in light of I-hghtower s fmlure 1o exhaust lus adm1mstrat1ve remedles and the fact that the

- 'proposed amendment would not relate back to the ﬁhng of the orxgmal complamt We afﬁnned

""".;the dxstnct court’s _]udgment holdmg that nghtower had falled to exhaust his admmrstratrve

EeS remedies ‘arid that ‘the - dlstrlct court properly found ‘thait- allowmg Hrghtower to amend hrs

R .complamt would have been futlle H:ghtower v Thompson, No: 16-6737 shp op at 3 (6th Crr '-‘_‘T ‘ )

e July7 2017) (order) LI e
- - On December 30 2019 Hrghtower ﬁled a motlon for rehef from Judgment under Federal
» .'.Rule of Cnvnl Procedure 60(b)(6) argumg that the dlstnct court abused its dlscretton by

o d1sm1ss1ng his complalnt for fallmg to exhaust hls admmlstratlve rcmedles He allcged that he

first learned from the defendants‘ reply to his § 1983 complamt that his transfer had been ordered

Ea durmg a September 11, 2014 meetmg of the class1f catlon commlttee He argued that he could

. ‘not admrmstranvely appeal the transfer decxsron because he did not know about it. Cltmg Ross v

- BIake 136 S. Ct 1850 (2016), and Goebert v Lee County, 510 F3d 1312 (llth C1r 2007), he

: argued that he was- not requlred to exhaust hls admunstratrve remedles because, by farlmg to
“inform him of the transfer decision, prison off crals prevented hlm from filmg a grlevance -

o The district court demed the Rule 60(b)(6) mouon, ﬁndlng that nghtower s rehance '
| .upon Ross fel] under Rule 60(b)(l) and that a motlon ﬁled under that section had to be ﬁled
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‘ wrthm oné year of the entry of Judgment The drstrlct qourt alternattvely found that nghtower'
“was not entxtled to rehef under Rule 60(b)(6), because hls “motlon [dld] not address the dlsmrssa.l

| ‘of his complamt for fatlure to name a responsrble defendant” and because Ross wa declded four

L months before the dtstnct court dlstSSed Htghtower s complamt

On appeal nghtower argues that the dlstnct court abused 1ts d:scretlon b denymg hlS

E : “Rule 60(b) motron because varlous post-;udgment pleadmgs—-a petltlon for reconsrderatron and

g .hls appeal to this. court and the Umted States Supreme Court—-tolled the pertod for ﬁlmg i

.' . motion under Rule 60(b)(1) He contends that hls motlon falls under Rule 60(b)(6) in any event

. because he is not contendmg that he mnsapprehended a pomt of law ‘He states that he ralsed the"

a arguments presented m his Rule 60(b) motlon prevrously and that the dlstnct court erred in
rejecting them.. - . : NS =
A We revnew a drstnct court’s demal of a Rule 60(b) motron for an abuse of dlscretton

: '/Coyer v. HSBC Mortg Serv.s' Inc 701 F 3d 1104 1110 (6th Cll' 2012) (per cunam) “Ahuse of
_ discretion is.define -as a defimte and f rm convnetron that the tnal court‘comrmtted a clear error
 of judgment” 1d (quoting Thompson v Bell 580 F3d 423, 442 (6th Gir. 2009))
o . A court may grant rellef under Federal Rule of le Procedure 60(b)(l) 1f the movant

"-shows that the court’s Judgment was based .on “mlstake, madvertence, surpnse, or excusable

e .‘neglect » Fed R.Civ.'P. 60(b)(l) However ‘a motton ﬁled under that subsechon must be ﬁled

~ “within one year of the entry of Judgment. Fed R ClV P 60(c)(l) A motron ﬁled under Rule

o 60(b)(6) is not subject to the’ one-year hrmtatrons penod but “must be made wrthm a reasonable

’ " Jd, Rule 60(b)(6) allows a court to grant rehef “for a.ny other reason that Justrﬁes rehef »
Fed. R. Civ. P. 60(b)(6) (empha31s added) However, rellef under that subsectlon should be
L granted only in “unusual and extreme’ srtuatlons where pnnc1ples of eqtuty mandate rehef " OIIe
v, Henry & Wright Corp., 910 F.24 357, 365 (6th Cir. 1990) e
| " The district court did not abuse tts dtscretlon in ﬁndmg that rehef was not avallable under
. Rule 60(b)(l) because nghtower d1d not file his motton for rehef ﬁom Judgment w;thtn one:
' ~year of the issuance of the dtstnct court’s ﬁnal judgment Fed R. Crv P 60(c)( l) nghtower -
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cites no authority to support his contentlon that the one-year limitations period may be tolled
durmg the pendency of an appeal or other motion. Hightower’s argument was prennsed upon his
contentlon that the district court committed a “mistake’ —-—by issuing a decision that conflicted
W1th Ross and Goebert. His claim therefore fell under Rule 60(b)(1). Even if nghtower s claim
* could be examined under Rule 60(b)(6), relief was not warranted. As the district court r_loted, the
cases that Hight'ower cited in support of his arguments were available and could have been cited '
- before the district court entered its final judgment. The district court did not abuse its discretion '_
in concluding that Hightower failed to 1dent1fy ‘exceptional clrcumstances that would warrant
granting relief under Rule 60(b)(6) See OIle, 910 F.2d at 365. _ _ |
| Accordmgly, we AFFIRM the district court’s order. . . _ : -

~ ENTERED BY ORDER OF THE COURT _

Deborah §. Hunt, Clerk
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.':._.' E No 30] The erth C1rcu1t afﬁrmed that dlsmlssal in July 2017 for the same
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'--. reasons artlculated by thls Court [D E. No 44]
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In September 2016 thrs Court dlsrmssed the complamt'.ﬁled by plarntlff J ames

)

. Hrghtower because he d1d not properly exhaust hrs admlmstratxve remedles
o -regardmg a prrson clasmﬁcahon decrsmn and because he farled to estabhsh that the"

defendants named in his. complamt were personally mvolved in that dec1s1on [D

s S e .. ‘
A S PR,

More than three years aﬁer the dlsmrssal of hrs complamt Hrghtower now

: moves to re-open thls case pursuant to Rule 60(b)(6) of the F ederal Rules of Crvrl
. Procedure. nghtower refers to the Supreme Court’s decrslon in Ross v Blake 136

,S Ct. 1850 1859- 60 (2016) and contends that the gnevance procedure AWas

A unavarlable” to him’ in 2015 because he was unaware at that tlme that a

Classrficatlon Commrttee made the decrsron to transferhrm [D E No 49 at 10-12]




I-Ijghtower has also ﬁled a motron requestmg a ternporary restrammg order SRR
. R I l)k; - ) R

Son

.]\

No 50] Hrghtower also moves for pauper status [D B _No ';-5 1]

preventmg hlS transfer away from the Kentucky State Pemtentlary where he 1s'

currently housed The mo‘non 1s not d1rected towards any 1dent1ﬁed ofﬁclal [D E - "'."50."

The Court W111 deny nghtower s. motron to vacate on both procedural and e

substantrve grounds Rule 60(b)(6) perrmts a dlstrlct court to vacate a Judgment for"-‘;'-% e

""' % ~ L.

;_-' any other reason that Justlﬁes rehef ” (emphasrs added) meamng only where the Sl

ﬁrst ﬁve grounds for rehef dont apply under the cncumstances presented -

Cummmgs Vi Greater Cleveland Regzonal Trans1t Authorzty, 865 F 3d‘844 847 (6th

C1r 2017) But nghtower relres on Ross a 201 6 decrsron 1ssued four months before ':%; .

thrs Court dlsmlssed hrs complamt and well over a year before the Slxth Cnrcurt"-:: J

afﬁrmed that drsrmssal As the erth C1rcu1t explalned m Cummmgs ‘2 Party s s

i

fallure to comprehend the’ consequences of exrstlng law at the tune presents an issue
)

' only under Rule 60(b)(1), not under other subdlvxslons Id And a mononl seekmg"‘;_'?_"' A

-

—

: ‘._V after entry of the Judgment and is therefore untxmely

rehef under Rule 60(b)(1) must be ﬁled w1thm one year aﬁer entry of Judgment SO

Fed R C1v P. 60(0)(1) nghtower s present motron is: ﬁled more than three years’ Lo

- In any event Hrghtower s monon falls to estabhsh vrable grounds for rellef RN

Fll‘St Hrghtower s motron does not address the dismlssal of hlS complamt for fallure )

“to name a responsxble defendant Second nghtower cou]d have made afi argument,',',"{ el

. e . <
. F . PR} N







nnportantly, both before and aﬁer Ross an mmate s;lack"of awareness of the»-'-‘"iw"

L .x_ir,;under Ross before the Court s drsmlssal of hlS complalnt and Jn hlS motlon for rehef ‘ -_-.','; S
. : # ‘_ . * .

T ;j,-,:z;':**under Rule 59(e) but he far]ed to do so. Because “Rule 60(b) does not allow a

: .fdefeated htrgant a second chance to convmce the court to rule m hrs or her favor by ; f._ s G

9.' 7 o : “

fj.'.j':fpresentmg new’ explanatrons Iegal theorles, r"proof " Jmks v Allzed Szgnal Inc 3

S 250F. 3d 381 385 (6th Clr 2001) Hrghtower s motron should be demed Andmost

‘_-';v_grrevance procedure does not wrthout more render‘, rt’funavaﬂable Cf Davzs v ‘

l'-.-.','-.Hernandez 798 F 3d 290 295 (5th Cu‘ 2015) (‘Courts may not deem grrevance a

.r'
Ty

procedures unavarlable merely because an mmate was“lgnorant of them so long as SO

SRR SO

o :.' the mmate had a falr reasonable opportunlty to apprrse hrmself of the procedures ”)

. Beals s, Jay, T30E. App % 633 637 (IOth Clr 2018) Allen 3. Lutz c A No 9 18--{‘.‘ff:",fi?'.'f:fjg :

o 2542-HMH 2019 WL 117314 at *3 (D S C Jan 7 2019) Adams v Southwest Va o

B '_:,':'Reg’l Jail, No I 120v462 2014 WL 3828392 at *3 (WD Va Aug i 2014))’

'_ _(“[A]ny contentlon that plamtlff’s farlure-to-exhaust should be excused merely on _j LT

, the basis of his i 1gnorance about the process falls ”) (collectmg cases) aﬁ”’d sub nom RURTRRY

- 'Adams V. Ofought 592 F App X 225 (4th C1r 201 5) I-hghtower s complarnt and;-j. Sy

e _'numerous supplemental ﬁlmgs as well as the grrevances and correspondence he

' ."\attached to them, see’ [D E Nos I 12 20 21 22 24 25 26] demonstrate years- —.. AR

: :‘l"long back and forth between hlmself and prrson ofﬁcrals regardrng hrs placement

: -"demonstratmg that he. had ample opportunrty to learn the proper means to gneve
.“' . - 3 o : !




transfer and placement decusrons F or all of the foregomg reasons H1 ghtower s Rule~ ;;":_'; b i

60(b) motion w111 be denled and hrs ancrllary motlons wrll be demed as moot

4

e Accordmgly, tbe Court ORDERS as follows

R .-'."_','1 The Court DENIES nghtower s motron to re open the case pursuant fn

6 Rille 60(b) [D.E. No, 49]

..._’\

. 2 : The Court DENIES AS MOOT I—Ilghtower s motrons for a temporary;.: |
restrarmng order [D E No 50] and to proceed in forma pauperzs [D E No 51]
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