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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION

)LYNDON DAVIS,
)
)Petitioner,
)

No. 1:19-cv-00088-JPH-MJD)v.
)
)DUSHAN ZETECKY,
)
)Respondent

Order Denying Petition for a Writ of Habeas Corpus 

In his petition for a writ of habeas corpus, petitioner Lyndon Davis challenges his 2013 

conviction for murder. For the reasons explained in this Order, Mr. Davis’s petition for a writ of 

habeas corpus is denied, and the action is dismissed with prejudice. In addition, the Court fmds 

that a certificate of appealability should not issue.

I. Background

The Indiana Court of Appeals summarized Mr. Davis’s offense as follows:

Davis was involved with Terrell Wells and Philip Blake in a drug-dealing operation.
Wells was the leader, with Blake under him, followed by Davis. On the side, Blake 
also worked with Parrish Myles.

Following a disagreement over the whereabouts of some drugs and/or drug money,
Wells put a bounty on Myles. Davis met Wells at a park where they discussed the 
bounty. Davis, who resides in Chicago, then accompanied Wells and some other 
men
complex and showed him where Myles resided, all the while stressing that Myles 
needed to die.

Davis’ uncle, Robert Davis (“Robert”), did not know Myles, but Davis informed 
him of the bounty. Davis then rode with Robert to show him where Myles lived.
Once there, Davis pointed out Myles’ vehicle, and Robert parked nearby. Robert 
then retrieved a t-shirt and hat from the trunk of his car, and the two men sat in the 
car for several minutes. Myles emerged from his apartment with his two children 
and spoke to Davis and Robert before he began walking to his vehicle. At that point,
Robert exited the car and shot Myles.

to Griffith, Indiana where Myles lived. Wells took Davis to an apartment

1



f % dase 1:19-CV-00088-JPH-MJD Document 18 Filed 04/20/20 Page 2 of 12 PagelD #: 527

Davis then, moved to the driver’s seat, Robert jumped into the passenger seat, and 
they drove away. Once in the car, Robert changed his shirt and hat, presumably to 
change his appearance during the getaway. A police pursuit ensued, and Davis 
exited the car, taking Robert’s discarded shirt and hat with him. Davis called Wells 
for a ride and was apprehended when Wells came to pick him up.

Myles died from the gunshot wounds.

Davis v. State, 6 N.E.3d 509, 2014 WL 869537, *2-3 (Ind. Ct App. Mar. 5, 2014) (“Davis F). '

The defense’s theory at trial was that Mr. Davis was present when Robert killed Mr. 

Myles, but Mr. Davis had no idea that Robert would kill Mr. Myles, never told Robert to kill Mr. 

Myles, and took no part in the shooting. R. Vol. II at 45-46, 50. According to the defense, Mr. 

Davis told Robert about Mr. Myles and the bounty because he was afraid for his own life. Id. 

at 51. Trial counsel acknowledged that Mr. Davis drove the car out of the apartment complex 

parking lot before Robert took over and began the highspeed pursuit Id. at 472-73. Trial 

counsel argued it was not foreseeable to Mr. Davis that Robert would murder Mr. Myles in 

the middle of the morning with people around. Id. at 474.

The jury convicted Mr. Davis, and the trial court sentenced him to 55 years in prison. 

Dkt. 7-1 at 8. Mr. Davis appealed, arguing that he was convicted based on insufficient evidence. 

Dkt 7-6. The Indiana Court of Appeals affirmed. Davis I, 2014 WL 869537, at *4-6. Mr. Davis 

sought transfer to the Indiana Supreme Court, which was denied. Dkt 7-3 at 6.

Mr. Davis filed a state post-conviction petition alleging that trial counsel was ineffective 

for (1) failing to challenge the probable cause affidavit; (2) failing to investigate; (3) failing to 

impeach the State’s witnesses; (4) failing to move to suppress his voluntary statements to police; 

(5) failing to object to an accomplice liability jury instruction; and (6) failing to object to the 

separation of the jurors once deliberations began. See Davis v. State, 2018 WL 4957199, at *3-5 

(Ind. Ct App. Oct 15,2018) (“Davis IT’). He further alleged that appellate counsel was ineffective

2
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for failing to raise the issues he raised in his post-conviction petition, including trial counsel’s

ineffectiveness. Id. at *6. The trial court denied Mr. Davis’s petition following a hearing, and the

Indiana Court of Appeals affirmed. Id. at *6. The Indiana Supreme Court denied Mr. Davis’s

petition to transfer. Dkt. 7-4 at 12.

Mr. Davis next filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 in

this Court, alleging that trial counsel was ineffective for (1) failing to investigate; (2) failing to

impeach two of the State’s witnesses with inconsistent statements; (3) failing to object to jury

instructions on accomplice liability; and (4) failing to object to the separation of the jury once

deliberations had begun.

EL. Applicable Law

A federal court may grant habeas relief only if the petitioner demonstrates that he is in

custody “in violation of the Constitution or laws ... of the United States.” 28 U.S.C. § 2254(a).

Where a state court has adjudicated the merits of a petitioner’s claim, a federal court cannot grant

habeas relief unless the state court’s adjudication

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the Supreme Court 
of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). “A state court’s determination that a claim lacks merit precludes federal

habeas relief so long as fairminded jurists could disagree on the correctness of the state court’s

decision.” Harrington v. Richter, 562 U.S. 86, 101 (2011). “If this standard is difficult to meet,

that is because it was meant to be.” Id. at 102.

“The decision federal courts look to is the last reasoned state-court decision to decide the

merits of the case.” Dassey v. Dittmann, 877 F.3d 297, 302 (7th Cir. 2017) (en banc). If the last

3
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reasoned state court decision did not adjudicate the merits of a claim, or if the adjudication was 

unreasonable under § 2254(d), federal habeas review of that claim is de novo. Thomas v. Clements, 

789 F.3d 760, 766-68 (7th Cir. 2015). Under § 2254(d) or de novo review, “a determination of a 

factual issue made by a State court shall be presumed to be correct. The applicant shall have the 

burden of rebutting the presumption of correctness by clear and convincing evidence.

§ 2254(e)(1).

” 28 U.S.C.

ITT. Discussion

Mr. Davis alleges that trial counsel rendered ineffective assistance of counsel. To succeed 

on a claim that trial counsel was ineffective, a petitioner must show that counsel’s performance

Smith, 912 F.3d 1064, 1070 (7th Cir. 2019) (citing

Washington, 466 U.S. 668, 689-92 (1984)). Deficient performance means that 

counsel’s actions “fell below an objective standard of reasonableness,” and prejudice requires “a 

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different” Strickland, 466 U.S. at 688, 694.

last reasoned opinion at issue here is the Indiana Court of Appeals’ decision affirming 

the denial of Mr. Davis’ s petition for post-conviction relief. The Indiana Court of Appeals correctly 

articulated the Striddand standard in Mr. Davis’s post-conviction memorandum decision, Davis 

II 2018 WL 4957199, at *6-7, but did not explicitly analyze the deficient performance or prejudice 

prongs of the ineffective assistance of counsel claims. Instead, the court set out each claim and 

recounted trial counsel’s testimony at the post-conviction hearing as it related to that claim. The 

court noted several times that trial counsel testified that his decisions were based on trial strategy. 

14. Then, at the end of each claim, the court stated either that reversal was not warranted

deficient and prejudicial. Maier v.was

Strickland v.

The

Id at 9,

or that Mr. Davis had not demonstrated ineffective assistance. Id. at 8,10-12,14. Because the court

4 '
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appears to have credited trial counsel’s testimony as providing valid strategic reasons, the Court 

construes the appellate court’s decision as resting on the deficient performance prong and applies 

§ 2254(d) deference to the state court’s adjudication of that prong. But even if the Court were to

See Sussmcm v. Jenkins, 636 F.3d 329,apply de novo review, the conclusion would be the 

350 (7th Cir. 2011) (“|T]f a state court does not reach either the issue of performance or prejudice 

on the merits, then federal review of this issue is not circumscribed by a state court conclusion and

same.

our review is de novo.”).

Mr. Davis complains about four aspects of trial counsel’s performance. The Court will 

address each in turn.

1. Failure to Investigate

ineffective for failing to investigate theMr. Davis alleges that trial counsel 

circumstances of Robert Davis’s trial. The State tried Robert first Compare Davis v. State, 2013

was

WL 244112 at *2 (Ind. Ct. App. Jan. 23, 2013) (noting Robert Davis’s trial occurred in January 

2012), with dkt 7-1 at 7-8 (showing Mr. Davis’s trial occurred in February 2013). Mr. Davis 

alleges that the State’s theory at Robert’s trial was that Robert was the shooter, but when none of 

the eyewitnesses at his trial could identify him as the shooter, the State introduced a jury instruction 

on accomplice liability. Dkt 2 at 7; see also Davis, 2013 WL 244112 at *2. Mr. Davis alleges that 

the State convicted Robert as an accomplice, only to subsequently try Mr, Davis as an accomplice 

with Robert as the shooter. Id. He argues that if his attorney “could have or would have presented 

the facts that Robert was cleared as the shooter and also convicted as a[n] accomplice at his own

trial, these facts would have changed the outcome of the case.” Id. at 7-8. He believes the State

accomplice at his trial, only to subsequently sayengaged in misconduct by trying Robert 

Robert was the shooter at Mr. Davis’s trial. Dkt. 8 at 11-12.

as an

5
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The Indiana Court of Appeals held that Mr. Davis failed to show that his trial attorney was

ineffective for his pretrial investigation, but it did not discuss this specific allegation. Davis II, 

2018 WL 4957199, at *9-10. “When a state court rejects a prisoner’s federal claim without

discussion, a federal habeas court must presume that the court adjudicated it on the merits unless •

some state-law procedural principle indicates otherwise.” Lee v. Avila, 871 F.3d 565, 567-68 (7th

Cir. 2017) (citing Harrington v. Richter, 562 U.S. 86, 98 (2011)). “The Richter presumption

applies when the state court’s decision expressly addressed some but not all of a prisoner’s claims.”

Applying this standard, the Court finds that the Indiana Court of Appeals reasonably applied

federal law with respect to trial counsel’s pretrial investigation.

Mr. Davis argues that if Robert was only convicted as an accomplice and not tide shooter,

and the State conceded at Mr. Davis’s trial that Mr. Davis was not the shooter, see e.g. R. Vol. II

at 26, then it follows that Mr. Davis was not present at the crime and therefore was not the shooter

or an accomplice.

Mr. Davis’s counsel was not ineffective for failing to present evidence in support of this

theory. Mr. Davis’ s trial counsel’s strategy was to admit that while Mr. Davis was at the apartment 

complex when the shooting occurred, he was not the shooter and lacked the mens rea necessary 

to be convicted as an accomplice. This was a reasonable strategy, as there was ample evidence that

Mr. Davis was at the scene, including Mr. Davis’s taped statements to police in which he admitted

to driving Robert out of the parking lot after hearing gun shots.

Moreover, the evidence about Robert’s trial was not exonerating. There is no evidence that

Robert was “cleared” as the shooter. “A defendant may be charged as the principal but convicted

as an accomplice. . . . Generally there is no distinction between the criminal liability of an

accomplice and a principal.” Castillo v. State, 974 N.E.2d 458, 466 (Ind. 2012). As the Indiana

6
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Court of Appeals in Robert’s case notes, there was sufficient evidence to convict Robert as the 

principal or an accomplice. Davis, 2013 WL 244112 at *7. The jury’s verdict would not indicate 

whether it convicted Robert as the principal or as die accomplice, because Indiana has abolished 

special verdict forms that, for example, distinguish between a principal and an accomplice. Ind. 

Trial Rule 49; see Batalis v. State, 887 N.E.2d 106, 109 (Ind. CL App. 2008) (finding it was 

harmless error to use special verdict forms distinguishing between liability as a principal and as an 

accomplice). There is no reasonable probability of a different outcome if trial counsel had 

introduced evidence that the jury in Robert’s trial received an instruction on accomplice liability, 

because that does not mean that Robert was necessarily convicted as an accomplice.

Accordingly, § 2254(d) bars relief on this complaint about counsel’s performance.

2. Failure to Impeach Witnesses

Mr. Davis contends that trial counsel was ineffective because he failed to impeach two of 

the State’s witnesses, Parrish’s daughter Aniya Lawson and neighbor Krystle Gavin, with 

inconsistent statements they had made to detectives and at a deposition. The Indiana Court of 

Appeals , on post-conviction review held that counsel made a strategic decision not to impeach 

them. Davis II, 2018 WL 4957199, at *9-10. That holding constitutes a reasonable application of

Strickland.

Trial counsel testified at the post-conviction hearing that he did not want to impeach 

Ms. Lawson or Ms. Gavin, explaining

My recollection is both she and the other witness, as you said a few minutes ago, 
testified to what they said they saw, and they both said they didn’t see you commit 
any crime. Why would I want to discredit either of those witnesses? They came out 
there, said they saw what happened, and that you didn’t do anything wrong that 
they saw. I don’t want to discredit them. To the contrary, I want the jury to think 
they’re the most truthful people in the trial.

7
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Those women, as I’ve said to you a couple of times, I’m certain I could have 
impeached them if one of them said this happened at 3:00 o’clock, when, in fact,

. on another time she said it was 3:30. Or if she said you were wearing blue pants 
when, in fact, they were black. Those are not substantial inconsistencies. And even 
if they were, again, I am not going to attack the only witnesses who help you.

Dkt 16-2. at 62, 71-72 (emphasis added). Ms. Lawson’s testimony did not exonerate Mr. Davis as

an accomplice, but it was overall consistent with the defense’s theory. She testified that she saw

an older man shoot her father, and that Lyndon Davis was not that older man. R. Vol. II at 64. She

saw the passenger of a gold sedan slide over to the driver’s seat and drive away quickly.once the

shooter returned to the car. Id. at 59, 67. Her testimony was helpful to Mr. Davis to the extent that

she could not identify Mr. Davis as the passenger in the car. Her testimony was also consistent

with the defense’s evidence that Mr. Davis was the driver initially after the shooting before Robert

took over and began a high-speed chase. The Indiana Court of Appeals correctly concluded that

trial counsel was not ineffective for failing to impeach Ms. Lawson on any minor inconsistencies

fronrher previous statement to police or her deposition.

Kiystle Gavin testified that she heard the shooting and thought it was fireworks until she 

heard a girl cry. Id. at 89. She saw a gold sedan leave the lot at a normal speed and could not 

identify Mr. Davis as the shooter or passenger. Id. at 92-94, 99. Again, while not exonerating 

Mr. Davis of criminal activity, Gavin’s testimony was consistent with the defense’s theory, and 

therefore trial counsel was not ineffective for failing to impeach her on any minor inconsistencies.

Accordingly, § 2254(d) bars relief on this ground.

3. Failure to Object to Accomplice Liability Instruction

Mr. Davis argues that trial counsel was ineffective for failing to object to the jury 

instruction on accomplice liability. He asserts the instruction misstated the law and relieved the 

State of proving the relevant intent Dkt 2 at 13. The jury instruction stated:

8
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Where two or more persons engage in the commission of an unlawful act, each 
person may be criminally responsible for the actions of each other person which 
were the probable and natural consequences of their common plan even though not 
intended as a part of the original plan.

A person who knowingly or intentionally aids, induces or causes another person to 
commit an offense commits that offense, even if the other person:

1. has not been prosecuted for the offense;
2. has not been convicted of the offense; or
3. has been acquitted of the offense.

To aid under the law is to knowingly aid, support, help or assist in the commission 
of a crime. Mere presence at the scene of the crime and knowledge that a crime is 
being committed are not sufficient to allow an inference of participation. It is being 
present at the time and place and knowingly doing some act to render aid to the 
actual perpetrator of the crime.

The presence of a person at the scene of the commission of a crime and a course of 
conduct before, during, and after the offense are circumstances which may be 
considered in determining whether such person aided and abetted the commission 
of such crime.

R. Vol. IV at 511 (emphases added). Mr. Davis cites to Kane v. State, 976 N.E.2d 1228,1232 (Ind.

2012), where the Indiana Supreme Court held that the trial court erred for giving an instruction on
I

accomplice liability that did not include a mental state. Here, the instruction accurately described 

the required mens rea. The Indiana Court of Appeals correctly concluded that trial counsel was not 

ineffective for not objecting to the instruction.

Accordingly, § 2254(d) bars relief on this complaint about counsel’s performance.

4. Failure to Object to Separation of the Jury 

Mr. Davis’ s last complaint is that his trial counsel erred by failing to object to the separation 

of the jury after they had convened to deliberate. In Indiana, jurors must be kept together once

deliberations begin. Bradford v. State, 675 N.E.2d 296, 304-05 (Ind. 1996) (citing Ind. Code § 35- 

37-2-6(a)(l)), reh’g denied. However, Indiana Jury Rule 29 permits the separation of the jury

rtnring deliberation in a criminal case upon the parties’ consent as long as the trial court instructs

9
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the jurors (1) not to discuss the case with anyone, (2) not to speak with the parties, attorneys, or 

witnesses, (3) not to express any opinion about the case, and (4) not to listen to or read any media 

or outside sources about the trial.

After deliberating for nine hours, the jury was not close to a verdict and wanted to go home 

to rest R. Vol. IV at 530-31. It was around 10:00 p.m., and the court stated, “I think given the 

circumstances with the weather and the fact that they’ve been at this for quite a while, that it would 

be prudent to have them take a fresh approach in the morning.” Id. at 531. Defense counsel and 

the State agreed. Id. The court provided the Jury Rule 29 instruction to the jury before they left for 

the evening. Id. at 533.

Mr. Davis’s trial counsel testified at the post-conviction hearing that he consented to the 

jury going home for the evening because everyone was tired, and the jurors gave him no reason to 

believe they would not be able to follow instructions to not discuss or read about the case. 

Dkt 16-2 at 73-74. In his experience, he has objected to a jury being separated during deliberations 

only if there was evidence of efforts to tamper with the jurors. Id. at 73. He said if he thought the 

separation would harm Mr. Davis, he would have argued so to the court. Id. at 74. The Indiana 

Court of Appeals found trial counsel’s acquiescence to the separation for the evening to be a 

reasonable strategic decision. Mr. Davis provides no basis to conclude otherwise.

Accordingly, § 2254(d) bars relief on this complaint about counsel’s performance.

IV. Certificate of Appealability

“A state prisoner whose petition for a writ of habeas corpus is denied by a federal district 

court does not enjoy an absolute right to appeal.” Buck v. Davis, 137 S. Ct 759, 773 (2017). 

Instead, the prisoner must first obtain a certificate of appealability. See 28 U.S.C. § 2253(c)(1). 

“A certificate of appealability may issue ... only if the applicant has made a substantial showing

10
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of the denial of a constitutional right” 28 U.S.C. § 2253(c)(2). In deciding whether a certificate of 

appealability should issue, “the only question is whether the applicant has shown that jurists of 

reason could disagree with the district court’s resolution of his constitutional claims or that jurists
i

could conclude the issues presented are adequate to deserve encouragement to proceed further.” 

Buck, 137 S. Ct. at 773 (citation and quotation marks omitted).

Rule 11(a) of the Rules Governing Section 2254 Proceedings in the United States District 

Courts requires the district court to “issue or deny a certificate of appealability when it enters a 

final order adverse to the applicant.” Here, no reasonable jurist could disagree that Mr. Davis’s 

claims are barred by 28 U.S.C. § 2254(d) or are otherwise without merit A certificate of 

appealability is therefore denied.

V. Conclusion

Mr. Davis’s petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 is denied, 

and a certificate of appealability shall not issue. Final judgment in accordance with this decision

shall issue.

SO ORDERED.

Date: 4/20/2020

James Patrick Hanlon 
United States District Judge 
Southern District of Indiana

11
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> V. I

[1] Lyndon C. Davis appeals the denial of his petition for post-conviction relief. 

We affirm.

Facts and Procedural History

[2] The relevant facts as discussed in Davis’s direct appeal follow:

Davis was involved with Terrell Wells and Philip Blake in a 

drug-dealing operation. Wells was the leader, with Blake under 

him, followed by Davis. On the side, Blake also worked with 

Parrish Myles.

Following a disagreement over the whereabouts of some drugs 

and/or drug money, Wells put a bounty on Myles. Davis met 
Wells at a park where they discussed the bounty. Davis, who 

resides in Chicago, then accompanied Wells and some other men 

to Griffith, Indiana where Myles lived. Wells took Davis to an 

apartment complex and showed him where Myles resided, all the 

while stressing that Myles needed to die.

Davis’ uncle, Robert Davis (“Robert”), did not know Myles, but 
Davis informed him of the bounty. Davis then rode with Robert 
to show him where Myles lived. Once there, Davis pointed out 
Myles’ vehicle, and Robert parked nearby. Robert then retrieved 

a t-shirt and hat from the trunk of his car, and the two men sat in 

the car for several minutes. Myles emerged from his apartment 
with his two children and spoke to Davis and Robert before he 

began walking to his vehicle. At that point, Robert exited the car 

and shot Myles.

Davis then moved to the driver’s seat, Robert jumped into the 

passenger seat, and they drove away. Once in the car, Robert 
changed his shirt and hat, presumably to change his appearance 

during the getaway. A police pursuit ensued, and Davis exited 

the car, taking Robert’s discarded shirt and hat with him. Davis 

called Wells for a ride and was apprehended when Wells came to 

pick him up.

Court of Appeals of Indiana | Memorandum Decision 45A03-1708-PC-1912 | October 15,2018 Page 2 of 15



i V. 1

Myles died from the gunshot wounds.

Davis v. State, No. 45A04-1304-CR-207, slip op. at 2-3 (Ind. Ct. App. March 5, 

2014). The State charged Davis with murder. Id. at 3.

[3] At trial, the State presented the testimony of multiple individuals including 

Aniya Lawson who testified that her father, Parrish Myles, was shot by a 

that jumped back into a car, that the person that was in the passenger’s seat 

moved over to the driver’s seat, and that they left. She testified that she was not 

really able to see anything about the person in the car. On cross-examination, 

Lawson testified that the man who did the shooting was not Davis and that the 

other person who was in the car did not exit the car. Krystle Gavin testified 

that she was a witness at the scene. On cross-examination, when asked if the 

occupants of the car were already in the car by the time you looked over,” 

Gavin answered: “The one in the maroon shirt was getting in the car.” Trial 

Transcript Volume II at 99. When asked if she knew whether Davis was the 

person she saw with the maroon shirt, she answered: “No, I don’t.” Id. The 

court also admitted a recorded interview of Davis which was over two hours in 

length and a subsequent interview of Davis which was over an hour in length.

man

[4] The trial court instructed the jury on accomplice Lability. After the final 

instructions were given and the jury was removed from the courtroom to 

deliberate, the court stated: “Counsel, the jury has indicated that it is willing to 

continue with deliberations, but they are tired, as I’m sure we all are.” Trial 

Transcript Volume IV at 530. The court indicated that it was going to adjourn
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for the night and bring them back in the morning and asked counsel if they 

“okay with that?” Id. The prosecutor indicated that the jury had “been out for 

ghly slightly over nine hours” and agreed. Id. at 531. The court stated: “I 

think given the circumstances with the weather and the fact that they ve been at 

this for quite a while, that it would be prudent to have them take a fresh 

approach in the morning.” Id. Davis’s counsel stated. Judge, I agree with 

May I just ask if they communicated anything specifically to the Court

were

rou

you.
about wanting to go home or was there a note or just your decision?” Id. The 

court responded that the jury indicated they were not close to reaching a verdict 

and that they wanted to start again in the morning, and Davis’s counsel replied:

“Sounds good.” Id. The jury returned to the courtroom, and the court

indicated that it was going to adjourn for the evening and return the following 

morning. The court instructed the jury not to: discuss the case with anyone 

else; talk to attorneys, parties or witnesses; express any opinion to anyone else 

about the case; or listen to or read any outside or media accounts of the trial.

The following day, the jury found Davis guilty.

[5] On direct appeal, Davis argued the evidence was insufficient to prove that he 

aided, induced, or caused the commission of murder. Davis, slip op. at 3. This 

Court affirmed. Id. at 6.

[6] On June 9, 2014, Davis filed a pro se petition for post-conviction relief. In July 

2014, a public defender filed an appearance, Davis indicated he elected to 

proceed pro so, and the public defender filed a motion to withdraw 

September 3, 2014, Davis, pro se, filed an amended petition.
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[7] On December 12, 2014, the court held a hearing. Attorney Benjamen Murphy, 

Davis’s appellate counsel, and Attorney Kevin Milner, Davis’s trial counsel and 

appellate co-counsel, testified. On September 19, 2016, the court denied 

Davis’s petition. Discussion

[S] Before addressing Davis’s allegations of error, we observe that Davis is 

proceeding pro se. Such litigants are held to the same standard as trained 

counsel. Evans v. State, 809 N.E.2d 338, 344 (End. Ct. App. 2004), trans. denied. 

We also note the general standard under which we review a post-conviction 

court’s denial of a petition for post-conviction relief. The petitioner in a post­

conviction proceeding bears the burden of establishing grounds for relief by a 

preponderance of the evidence. Fisher v. State, 810 N.E.2d 674, 679 (Ind. 2004); 

Ind. Post-Conviction Rule 1(5). When appealing from the denial of post­

conviction relief, the petitioner stands in the position of one appealing from a 

negative judgment. Fisher, 810 N.E.2d at 679. On review, we will not reverse 

the judgment unless the evidence as a whole unerringly and unmistakably leads 

to a conclusion opposite that reached by the post-conviction court. Id. “A post­

conviction court’s findings and judgment will be reversed only upon a showing 

of clear error - that which leaves us with a definite and firm conviction that a 

mistake has been made.” Id. In this review, we accept findings of fact unless 

clearly erroneous, but we accord no deference to conclusions of law. Id. The 

post-conviction court is the sole judge of the weight of the evidence and the 

credibility of witnesses. Id.
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[9] Davis argues that his trial counsel and appellate counsel were ineffective on 

multiple bases. Generally, to prevail on a claim of ineffective assistance of 

counsel a petitioner must demonstrate both that his counsel’s performance 

deficient and that the petitioner was prejudiced by the deficient performance. 

French v. State, 778 N.E.2d 816, 824 (Ind. 2002) (citing Strickland v. Washington, 

466 U.S. 668, 104 S. Ct. 2052 (1984), reh’g denied). A counsel’s performance is 

deficient if it falls below an objective standard of reasonableness based on 

prevailing professional norms. Id. To meet the appropriate test for prejudice, 

the petitioner must show that there is a reasonable probability that, but for 

counsel’s unprofessional errors, the result of the proceeding would have been 

different. Id. A reasonable probability is a probability sufficient to undermine 

confidence in the outcome. Perez v. State, 748 N.E.2d 853, 854 (Ind. 2001). 

Failure to satisfy either prong will cause the claim to fail. French, 778 N.E.2d at 

824. Most ineffective assistance of counsel claims can be resolved by a 

prejudice inquiry alone. Id.

was

When considering a claim of ineffective assistance of counsel, a “strong 

presumption arises that counsel rendered adequate assistance and made all 

significant decisions in the exercise of reasonable professional judgment.” 

Morgan v. State, 755 N.E.2d 1070, 1072 (Ind. 2001). “[Cjounsel’s performance 

is presumed effective, and a defendant must offer strong and convincing 

evidence to overcome this presumption.” Williams v. State, 771 N.E.2d 70, 73 

(Ind. 2002). Evidence of isolated poor strategy, inexperience, or bad tactics will 

not support a claim of ineffective assistance of counsel. Clark v. State, 668

[10]
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N.E.2d 1206, 1211 (Ind. 1996), reh’gdenied, cert, denied, 520 U.S. 1171, 117 S.

Ct. 1438 (1997). “Reasonable strategy is not subject to judicial second 

guesses.” Burrv. State, 492 N.E.2d 306, 309 (Ind. 1986). We “will not lightly 

speculate as to what may or may not have been an advantageous trial strategy 

as counsel should be given deference in choosing a trial strategy which, at the 

time and under the circumstances, seems best.” Whitener v. State, 696 N.E.2d 

40,42 (Ind. 1998). In order to prevail on a claim of ineffective assistance due to 

the failure to object, the defendant must show a reasonable probability that the 

objection would have been sustained if made. Passwater v. State, 989 N.E.2d 

766, 772 (Ind. 2013) (citing Wrinkles v. State, 749 N.E.2d 1179, 1192 (Ind. 2001), 

cert, denied, 535 U.S. 1019, 122 S. Ct. 1610 (2002)). We apply the same 

standard of review to claims of ineffective assistance of appellate counsel as we 

apply to claims of ineffective assistance of trial counsel. Williams v. State, 724 

N.E.2d 1070, 1078 (Ind. 2000), reh’g denied, cert, denied, 531 U.S. 1128, 121 S. 

Ct. 886 (2001).

A. Probable Cause Affidavit

Davis appears to argue that his trial counsel “could have used the deposition of 

Krystle Gavin to show evidence that the probable cause affidavit contained 

some false information that was very critical to the finding of probable cause.” 

Appellant’s Brief at 21. He asserts that the “probable cause affidavit/search 

warrant must be voided, and the fruits of the probable cause affidavit/search 

warrant excluded to the same extent as if probable cause was lacking on the 

face of the affidavit.” Id. at 28.
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Davis does not point out any specific inconsistencies between the probable 

cause affidavit and Gavin’s statements.1 He does not assert that the probable 

affidavit was admitted at trial or develop a cogent argument regarding 

how he was prejudiced. We cannot say that reversal is warranted on this basis.

[12]

cause

B. Pre- Trial Investigation and Examination of Witnesses

Davis argues that his trial counsel failed to investigate his case and depose or 

interview any of the State’s witnesses before trial. He asserts that Lawson and 

Gavin were the State’s key witnesses and that the depositions that his trial 

counsel received from the State contain “a very much inconsistent story to what 

each witness had testified at the trial.” Appellant’s Brief at 30. He argues that 

his trial counsel failed to attack Lawson and Gavin’s inconsistent statements at

[13]

trial.

It is undisputed that effective representation requires adequate pretrial 

investigation and preparation. Badelle v. State, 754 N.E.2d 510, 538 (Ind. Ct. 

App. 2001), trans. denied. However, it is well-settled that we should resist

judging an attorney’s performance with the benefit of hindsight. Id. “When

deciding a claim of ineffective assistance of counsel for failure to investigate, we

[14]

1 Davis cites to “deposition of Krysde Gavin, P.C. App. p. 66” to support his assertion that “Krystie Gavin 
stated that she had never talked to the detectives and that the statement wasn’t true that they say she had 
made.” The page that Davis appears to cite comes from his proposed findings of facts and conclusions of 
law. See Appellant’s Appendix Volume II at 66.
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apply a great deal of deference to counsel’s judgments.” Boesch v. State, 778 

N.E.2d 1276, 1283 (Ind. 2002), reh’g denied.

When asked by Davis about the tactics he uses to build a defense before a trial, 

Davis’s trial counsel testified that he gathers all the discovery, performs his own 

independent investigation, and deposes witnesses that are going to testify for the 

State. He also stated: “I will certainly discuss the evidence with you to get your 

input.” Post-Conviction Transcript Volume 2 at 50. When asked if he 

interviewed or deposed any witnesses prior to the case, Davis’s trial counsel 

answered: “I’m certain I did. I have no recollection, but I’d be shocked if I 

didn’t depose all the substantive witnesses. I honestly don’t remember.” Id.

[15]

With respect to the testimony of Gavin and Lawson, we observe that Davis’s 

trial counsel stated:

[16]

My recollection is both she and the other witness, as you said a 

few minutes ago, testified to what they said they saw, and they 

both said they didn’t see you commit any crime. Why would I 

want to discredit either one of those witnesses? Those are your 

best witnesses? They came out there, said they saw what 
happened, and that you didn’t do anything wrong that they saw. 
I don’t want to discredit them. To the contrary, I want the jury 

to think that they’re the most truthful people in the trial.

Id. at 62.

He also stated his decisions during trial were based on trial strategy and:[17]

Those women, as I’ve said to you a couple of times, I’m certain I 

could have impeached them if one of them said this happened at
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3:00 o’clock, when, in fact, on another time she said it was 3:30. 
Or if she said you were wearing blue pants, when, in fact, they 

were black. Those are not substantial inconsistencies. And even 

if they were, again, I am not going to attack the only witnesses 

who help you.

Id. at 71-72. Under the circumstances, we cannot say that reversal is

warranted.2

C. Davis’s Statement to Police

Davis argues that his trial counsel failed to suppress his voluntary statement to 

detectives under Evidence Rules 403 and 404.3 He acknowledges that his
[18]

2 To the extent Davis asks this Court to “weigh the witness’s credibility under the incredible dubiosity rule,” 
Appellant’s Brief at 35, we conclude that his claim amounts to a freestanding claim of error, which is not 
available in post-conviction proceedings. See Martin v. State, 760 N.E.2d 597, 599 (Ind. 2002) (“Freestanding 
rlaimc that the original trial court committed error are available only on direct appeal.”); Lambert v. State, 743 
N.E.2d 719, 726 (Ind. 2001) (holding that post-conviction procedures do not provide a petitioner with a 
“super-appeal” or opportunity to consider freestanding claims that the original trial court committed error 
and that such claims are available only on direct appeal), reh’_g denied, cert, denied, 534 U.S. 1136,122 S. CL 
1082 (2002).

3 At the time of trial, Ind. Evidence Rule 403 provided: “Although relevant, evidence may be excluded if its 
probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by consideration of undue delay, or needless presentation of cumulative evidence.” 
(Subsequently amended eff. January 1, 2014). Ind. Evidence Rule 404 provided in part:

(a) Character Evidence Generally. Evidence of a person’s character or a trait of character is not 
admissible for the purpose of proving action in conformity therewith on a particular occasion, 
except
(1) Character of the accused. Evidence of a pertinent trait of character offered by an accused, or by 

the prosecution to rebut the same;
*****

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or acts is not admissible to 
prove the rh a meter of a person in order to show action in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of motive, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident, provided that upon request by the accused, the 
prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if
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statements that he did not plan to commit a crime with Robert, that he was not 

near the shooting to see what happened, and that he had no knowledge of the 

shooting before he left the scene of the crime were “not at all incriminating 

toward himself or Robert.” Appellant’s Brief at 36. He asserts that his 

statement cast a shadow over his character because it referenced his criminal 

lifestyle of selling drugs and associating with drug dealers and Robert’s history 

of being incarcerated for a prior murder.

Davis does not point to any specific portion of his recorded statements to 

support his assertion that his recorded statement cast a shadow over his 

character nor does he point to the record to show that he asked his trial counsel 

why he did not object to or move to suppress his statement. We cannot say that 

Davis has demonstrated ineffective assistance.

[19]

D. Jury Instruction

Davis argues that his trial counsel failed to object to the State’s tendered jury 

instructions on accomplice liability and cites Kane v. State, 976 N.E.2d 1228

[20]

(Ind. 2012).

We initially note that Davis’s trial counsel testified:[21]

the court excuses pre-trial notice on good cause shown, of the general nature of any such evidence it 
intends to introduce at trial.

(Subsequently amended eff. January 1,2014).
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I felt the instructions, as a whole, meaning the entire packet of 

instructions that Judge Murray would be reading to the jury, I 

felt was an accurate statement of the law. I can’t remember 
which particular instruction say which particular things, but I do 

believe my recollection was thinking that it was a fair statement 
of the law, the entire group of instructions.

Post-Conviction Transcript Volume 2 at 98. He stated that he did not think 

there was an error in the accessory liability instruction.

In Kane, the Indiana Supreme Court held that the trial court erred by giving an 

instruction on accomplice liability which did not include a mental state at all 

and seemed to impose strict liability on the defendant for the unlawful acts of 

another. 976 N.E.2d at 1232. Here, the instruction specifically stated in part: 

“To aid under the law is to knowingly aid, support, help or assist in the 

commission of a crime.” Trial Transcript Volume IV at 512 (emphasis added). 

Thus, Kane is distinguishable. To the extent Davis questions how he could 

have participated in the act of murder and suggests the evidence was 

insufficient, we note that this raises a freestanding claim, which is not available 

in post-conviction proceedings. See Martin, 760 N.E.2d at 599. Reversal is not 

warranted on this basis.

[22]

E. Jury Separation

Davis argues that his trial counsel failed to object to the separation of the jury 

for a lengthy period of time during the process of the deliberation.

[23]
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Generally, “[t]he Indiana Code requires the jury to be kept together once 

deliberations begin.” Bradford v. State, 675 N.E.2d 296, 304-305 (Ind. 1996) 

(citing Ind. Code § 35-37-2-6(a)(l)), reh’gdenied. Ind. Jury Rule 29 provides that 

the “court shall not permit the jury to separate during deliberation in criminal 

cases unless all parties consent to the separation” and certain instructions are

[24]

grven.

At the post-conviction hearing, trial counsel testified that he was “very 

comfortable with letting the jury go home, get some rest, and come back and 

hopefully rule my way.” Post-Conviction Transcript Volume 2 at 73. He 

indicated that the trial court allowed the jury to separate because the jurors were 

tired. He explained:

[25]

I believe the word tired is a good basis to allow these people to go 

home. I don’t remember, but often juries have elderly people, 
you often have people with health issues, you often have people 

with small children at home. I’m not going to punish this jury 

any more than they’re being punished by having to take time out 
of their fives to deliberate, unless I think it’s going hurt [sic] you. 
If I think it’s going to hurt you even one percent, I will make 

such an argument to the Court.

I saw nothing in this trial to concern me whatsoever about the 

jury’s behavior. I didn’t, for one minute, believe that if they were 

allowed to go home, that it would somehow compromise the 

verdict. The Judge instructed them, I’m certain, each day to 

ignore newspaper reports, and not discuss the case with anybody, 
et cetera, et cetera. So in the absence of any reason to think that 
this jury was going to be messed with, correct, I would not have 

complained about them going home. And I’m certain I didn’t.

Page 13 of 15Court of Appeals of Indiana | Memorandum Decision 45A03-1708-PC-1912 | October 15,2018



I *,» f

Post-Conviction Transcript Volume 2 at 73-74. Trial counsel also testified that 

all of his decisions were based on trial strategy. We cannot say that reversal is 

warranted on this basis.

F. Appellate Counsel

Davis appears to argue that his appellate counsel was ineffective for failing to 

raise the issues that he raised in his petition including that his trial counsel was 

ineffective. The Indiana Supreme Court has held that appellate counsel’s 

failure to raise a claim of ineffective assistance of trial counsel is not deficient 

representation because the claim may be presented in post-conviction 

proceedings and appellate counsel is not required to raise this claim on direct 

appeal. Conner v. State, 711 N.E.2d 1238, 1252 (Ind. 1999), reh’g denied, cert, 

denied, 531 U.S. 829, 121 S. Ct. 81 (2000). We also note that Davis’s trial 

counsel served as co-counsel for his direct appeal and arguing one’s own 

ineffectiveness is not permissible under the Rules of Professional Conduct. See 

Caruthers v. State, 926 N.E.2d 1016, 1023 (Ind. 2010). Further, in fight of the 

discussion above, we cannot say that Davis has demonstrated that his appellate 

counsel was deficient or that he was prejudiced.

[26]

Conclusion

For the foregoing reasons, we affirm the post-conviction court’s denial of 

Davis’s petition for post-conviction relief.

[27]

Affirmed.[28]
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Bailey, J., and Crone, J., concur.
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•■j'h'tcty' biH’hffifi ^ny d icJeoAVn M^-f fZol &rf WW fftdx&d 

0\H (j- M/)ee| Me Vici/M-y <XfW /v^
&yd-\y Uftd'cf' &\CCofaphfat, Udk\Uiy r oddin^ Rakprf*
The, S-fde VStdiho Sem&fhte't >tywtf/re-5S&s iron

OJld oficr-fh^y
JUscr^pAW dhe- JJidcticf j-fyxy hodSctiHfd-h&S/vdre
£f/l w<ni on iMMAMM/W <*5 M Ro^ff h/fij? UmfrfYJs 

Thesis port- Pw&tcoivM HticooJuc-han ihtSfdds 

behalf for falsify fog flier PcconI (jusffo obfedh

W 6re

H





. A

PtO'pcSSfOjUil decisions CKful Hrpomzcl I^^ckI oJlafc&S /A<f 

Cwibe Made, only tfepfer' IhM'ts-fr^edt'm a~fiopfiot\S^Jl-p 

+We k only c Plausible /mc op dtdlnsc. yiU Coarf
Concluded- j CounScl A7 US-j~ don do c-f ^^ Kec^S'onjy •
SobS"f*ttdf(kl )h VcS-b^odh/i^ mia fA^vf 7/V<? ^de^PmSd f
-fW e*vi fee /W Sifiodcglc ckoht d-hedr C*J)dx,o5 Sue,l, 
oa m^is^oln l//)necessary * ^s-hhk/^J y

1033 (kcxnXCounsel W^S hcH'oc^Ve in -P*nin% 4 

tnvcs-frfyd'x <W frcS-ond z\//A/ drrPc/csc^

d~~f ])&mis5 OootlSci hfodid j'lixda, PpeSehi'c $ "{'ll

evidence ad Davfefr *k/ -/A^ & W Jdtntiffci
af-fhcShafihr aW iv<tf ^5 oy.CcoMf>lfot- ttff
hts Ottn-kU uftdcp-os.ccc*npltc&IhhflHydih w«oUJm 

CM^edidc- ottfame. crP%^(5 CojejdU t'-cJnSQ n ^blc 

PtoUrllfy !s+Ure W a/iy cc^oa^k Jo^bf UM
^w4«6U Wt o-f-ZAe
Jww«( of ^<W4o/,W tyhf- 4® -ef-fW/ve e0<W 

U’HhihiS psue. d4 &r<ooixcl aM. r\nd /i (xsk?n^'ihh 

Coord+o yrwt-f *fpt*JaJ>}lrbffron+J>e. b^trM-C0oidls 

knhl rfrth OkiK 4u fovb's Cconsel Was /W he^PcM.

<$



GraWclTVo - ~Tb hlHhrwr L'jidoK C, bavls W«5 de-ntcc]

K's rfsH ■&****&*. »ssfo*nce, 0-p. CoUtlSt_/ un^J,e 

SMkhnchJtHt.nt-tr+n« Un>hJsUies CohStf-hi^r, ukzt\
)ms- Aihwey ‘P&.il'tJ A> Jhptaofi 'ibsfctci d 

&yt.U/HMJ*S AnYfiK Lwsah Khtl foysi/c &*vJn$ JjjHf 

‘YkclSr Pwor -f~a ~f/vW /nconsIsA^PSd*\hm ta~h *

fct*fwo

WM no physical tvUmC'e 'A Ah?, o^oJhsA
P&\l/S j-tht Sdedv Pr^ScnkJ -fhrc? izy-e h/Hh c.ss£$ dor)h& 

J)<kV}5 J5 irk I -ft r irS&wtty * Tuo O'fd'h t S'Mt. ts 

•eymr/msstf A/vy* L*t*Soh; W i^ySkj &^?ns h*d 

hxJ-Z' ifo-CoftSisicm'j &hd Coni-f'kdi'ciM^ / Ou{o~f C^u^Ar
^-ffd-e-hxfcfs Ao PoJ/Ce. {Xft.cL AchifitJn ih c\ dcyooS/'/r^Jt hy
[W/ils Ce^clcficnchtvfe AhUthty Pri/ari -j~o t)c\VAs a^dnq 

■fo HM AM Wef*e Vtry” Conitmty AoAhu^A^M A^hWnks 

c\-f *

D omiss A'Hwftty MikS i h Posstssfoti crPAheSe. oof 

&f Coord wd d^poSiVottS &hd W&S
AhcA Ahts? Ahf& birfaizsScS Htt'£ ~^c\lstly dtsirPy)^\p <xnd 

he Q'do(MtA Ahx,W Ao //6 JP^rSuM ~fh'ttn-Sc/ycS &ft,-£h'€r
Sfand blJA/umA &.hy oct'f^pA da }mp&olc4 Ah 

Counsel MwAM td ib'c PoSd'~ Cohdcidon h c^iAhOj -jlvAc 

he )b(K5 Ah<A Ahtsc Awa UHiit-ss-eS Ufcrc lyfhfl

trM &

7



. a

Of] dkt Sknd/boddrye^bx ^Xplwf^tbod id VJ&S hiS 

SircthzfyY /iq / -foS/icw dAeddhtSc dw& S-fvdsk kHtrtsscs 

lucre )y fti% on dheSkficl bv-cavSe- dk&y Sane h&tsJ WaS 

he-Ip try# boNtS (5ee Post - C*nvMkn drAfiSc r/fdj a^n J /ie 

B?sti4ef Court's ^/W/ 5ojd^tntrtf)^ j)M WAS hd A,WW debits 

JtpfsMris a r Coonx'ei C Sdruj^y bt&redb& tWa ja

’The Stkrds zytirifhrtss and VfchWs dcujg 4fer| 
hnfycK lawsoH, Wcisdbe Skdds key lu]"f/reSS * j-jx.rdtsdbytonV
iedame dhtdkeds da baSjhk Co^s-e &sshe ksd/iVcd vW
SAe WrktSStd &d~ dbe- C^Mt, Scent, dbt dejy od^ddie. Mi/ndcr*
Ex/wyHht Kwhk CckSC h CanMttldei t\lo()d dteJH d-h-t 
Ccxsrha-p Appc^ik orpJ/Tndferaun, j dhty frre PcptrAip d&

(k i-c\b/$on£ ksP^ony hkt a, 4/i/e Scpfpjvtt*

A f Pouts fS Posk Co/) i/teAWi h* ; iWfc /W/r/cJ 

lk Capy 6~P A& P^UU-tUuS-c Afkd^thdahfs Co&L .^hcl ^ 

eddhe- be-posf-jd&ftS dzdKm. od /\niy<\ Larson, ajrd 

)(?ysM on Novum3r-8io}1 / do ShaW dht, Court
oS etyfd'enc'e dh^d Am\y<k Lo,wsoft d°ld dhrze d-$f<\i[y y ctfid 

Unkindly clIddaend SkNts do W^d 5hcS^y5ht, 

ydntssoj &-d dh& Cnihz Scare btdor-c bnuh W'tnd k td&{ 

<wicl dkd S'ht betn Cotrtitd bydht- Sd&dc do chaise. 

Irtv S-f'e\ttnxn~h CkS iW&H (See dht$c doev fnznds)*

c&py

i

t ^ ^ d<x^s§ t\ S Coerced d^strmony Pkods dhtr 

Vet/etc *f Jjscf Otdh Was SjdUnp tn$Me ufdbfn /Hefits’ cdrbht, 
CvHt Settle jWhm b an% k*\d. (a Nth (KSkh-Mt/if SojjJncr 

•fhk'{heVzhtclt- Was Ptie irjheoe. yitvordhe Skcifn^, or

%



Itef dke CrMeSc? he,* /k(/M f/vA^A/e CoufSe
<?cP"P/cJ <\V tf "/i AIlS C^Se dt A/1/y^ UbkJSQftS JtpcS/fycfl • // /5 

Cknr-j-c 5-te+Accf A»/ycv l^tvSan doU ddree dhPR^rect 

Sdr/tS ~fd UfLcf tcj-dhe fijdne

Qfte «(b^vfsi Prri«d>ta acP-prdayi'f^/\nlyt\ Jiaws&yi
O^Wl C'S-MtPltsrf dtf PalFct^etf &- Mtft/t W^//<co/ dfl At/-' 
■ikfht.r <sn"M- whrkkt hav$ dtakU^iiNksh do ^ ehl^pS'ki' frhj

W~P<PJ)tr„ jk£±or U(kH<^ Uck 
d her~P^htks jhock yihtttSA^Sc,rf- WJf-AAtr^^-er- Arod^r 

fkc 5 had l\xjrJM‘btf'lhdkc O^hd^ib
)h\v f Ac p^tH^cr- S^cd d~P ^ Co^r. her&ttr dMn$ oHakk^

SbrydUQ :(A/W4 /a 

^'A'dfcd ~tbdd*WO dflNtj l ft
Uuson

Ok fiyld. ddl& f^eci Cefir~OJ\d 

3fojCa,d° htr-’7Pt*tktr && Jr$ W$\S Com?a^ drapi "hjKtnfi^d^sh 

~h~hhc $uMp5'j'tr~' <MTrd \r!*>tk?iv^hc\c,lc kd^cd^fh^ds YWc/C 

W litre 5At 5c4 Mfj? Aer Y^ohyr- hmiha", Sh^-pUn WAWeStc/Ade 

^ cu\rfVi^ tx red Sbfj~jJ&&H~ rf'h*> V-th/tk &f>d. PQn oj^ouacI 

-\0-jk AfAtar^/Jc <rP "Me VeJj/Vfc det Shecd hzr- A-edW 

' ^rj-kh^ ko)C brb dJrc Stab <&P~flt. Cej-twJ dhe~dfdf-e<r
Jrhtjn^ (k^tiyt WJWK £K$kek d/d $ke,$efc-~fht,dbk<#^5 At-Sdtd^Hd) 

hud ho*' b ('aider 5<?vw ‘Me driver <xAcl 3*,M d^sd" dht- dkb-tr bore 

(kit bl*cfc*$ht-oA$&$tetJ dkd~Hivddvzr fr^ysr kdYdhc
C*r .0UiJ dW^ W b i Sh& dfd-fl-f Chance do See Kf /n #
Sdapy dhr&t l(hw\fcK L&\ri5ari!s Je^asr/7^^bovufjoft

Cj SoiiS
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. a

5/*cfc-fwc fHtft drove up In c\ OjoU Cokhid Car 

oneISpakz -fa htr f<dkcC and ^6 I^Uty f*ill<cd;dht 

clAer o-f iheVeUok ytatdnp th Cold red Shfrd 

tylicJ VvHfdlc pLUn ratumoAci "k dho P^stno^tr
SH’& d'pdhe^khfe 0jid Jji6ph-er- $h'V
5<vuj fAe Pa55t/u?er Uwpfh^ £\ WhHoT-ShfH,Sceo"P
O^er-jo-fht dchfchSud~&$~P)& C<kT O'Acl CtcC^aad'h ©
5ho(dtr w/mi uSt-fv hx.-Uy£ drbxrj du T'ciom hook 

■j-o 'j'hv \/^<c(c £\fid 'thj'c-r dkt^ PaSst-d^vrSfeodod1
"f fie Car I'Csfidfz d'h'd- Car dptfVt, oM&V* Stohf 1Lh 

i?ec&fte fie-r -pr-W fogi/Mony*
r&e>

fcjilyo.'lbWSonk S-/oHtS 1~Uo Md-f-fiM <xr« Lik
skhtl to htr- dtposU&«! W fh -f/c n

5hco\Ojft-<d~bo H*J$/'?)-\hcS'k'icHefff'-fn •Mt,Pdlfez- ftd'j)6 

ftchJ>kCat>s-e *&Ptda>/)i (See, My\ lM*S&h$ -JlzfoSl-Hbn
SotiM*S^Uiiut4o'fU hM-Corth&'o, CoutAtTU 

5W-&5 cyewrftess j<rysffe 6wJ&l<} -hsilncYN WStJj-^S
flc^ly as Apiys\ UmsoinSj bo+Sfe S-HIl Ju>mg
\ ncofis/sreficfts In htr Tvspmon V and 5 he- Shadd h<*x/-b 

h+tn IHfxAehta! htw®t,$htr UoJ *, Shdeh ^HnvSS*

J)^Vi$ b&lft/Vtb dJ?d"}^fvt^rhdx. dooicawn 

jMuiarf-h hlMt AndiriJ ~h erxPt-<K,iestfnoWS-ton/ 

ftr Mfe lat&n+ffU'lG* £Wihfoak ^f/fy^WAe. 

cmt - lo dtett&tf tuitsls aun.sMtmttMk Utffldmf.r
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. a

4/)e Cm Me Scene-, 3Ql3f ICndiMicK, Caonf of Appends
decision ^fhe Caurf of App'tcd f'c'PcrtJ fa bc^vfs's sf^fcnoaf crP 

ftof Aeftjj flctKtfhe Orkn& Scene ] huf t^iso terf&rcd fo fh& 

fcsf/mony erf hrdy^ LawSon fhof fdf t>otih DthC fht Ctiw& 

Sc&nt ixrxA Carle laded fh*f /f U<tM jJt& CKSSeSsfhp UiHneSS 

Cvtjfbilfy fa o^o fr^oJnsf her f'tSffhafty#

fplfk Lodrtson lied aftfht Sffcftd <sf PodJ\S(S fr?c\l 

fiaf only dees fht Sfvdc ‘kmW fhfShe 'falsely fesUf'-cdy haf 

$c\S)tA Counsel kt\jjn Milner also Was oM&pt fh°f She., 
f^vfs-ciy fesfrftecL, Dwh!$ Counsel d^nhd do,vis h/S rl^hpS 

Ohder fhe Shrfh ApJcndrftnf fa h-AjJe <xfktr fr-i^lj o^ttd 

fa A^eeWWWV# ^reSenbck^K hy hrS counsel, Cexsnst ( 
l^os Ihcffced’H forf^Vh^fa use fht £\lfdtnct off At, 

hcansfsimf SkrfcMtfrfs offht Sfffs Uvhcsscs of Dfivhl? 

fflfct,} fa fHp-evtfjh fh'&W ’■Uh’tfi he WNi w or e f hs>f- fkty WeJ>
-pcJstJy fesUPyfn^ 9 UHh&of AtiJyc^ LowSofs fc$frtnony fht 

5fcfc h*d ftaWhp $'Inft*&hntnTShsuld 'been<?y<ucf
o-p Counsels defense lec&oSe htrftsftnohy UaS ptzSvdlcC*

Under fht Sfritklejuj SfAfida.adj b&Mifs Coohst(
Ucs tlii0}<xted fo use fht ittfamefUft offhe fmr /nco/islfuif 

£ fo tMptPucb fhe sffds key WHntsseSjf ee
Sffckhnd V» Wtpshchgfan jfUie ihS' QGB j &37/ Jof' S,cf

aosa.goL.t^aj^/'O? si), f\iso 5« v-
kolh/336 Kad,ll5C (7+h cjpJ^ty^TrUl Counsels 

fodhre- fo Info duct Prior jncansfrfenf Cf^j-cHtnf^ of

II



e5 Coi\sfi~hieJ ineffecf/Me tnSSjsf^ncc crP Counsel * 

Since UiS' V'k^cSjHXl 0.5.17,103,16 S,Gf. 3131a,
HI Li EA'fd d^JOL Q^lia) j'fheSiJjprtMc Cowf-fas jktn Coftsu'ienHy 

fh<\i 0\ Omhiicn oii^mtd by knaun'h^ U5tdf Pzrdut'tJ-jtsi/foofty 

Fs-funds* ft tn-ffr fly Vnf\k ft jsf U Serf-aside if ihw #ny
jifCeHLJ ikffjit •&/&.desfMony C*MLn ‘oS&cicJ fhZuJLmid 

vf+ht Ws ruk apply uUfU fk, Pwtcutift l<n^w
ot fnc Perjury Or ftt rely 5hvM U<*s/c krun-on of Perjury *£.p.

Id dht„,,,, , „ , DI™ct e<,opi]sf;h«i j0js„e^ i< mc
feUron'PS )t U Corpus MVcVj+U «.«+ SMU iUiU 

X ndmy CcuH a-f Appeals dw nut Cc'mcdiy use -fhc Sirfckknd 
Sfcj\Mrd Uhtn rranalyzed b^thfs Wef-PwfUc ^Ssfs-Uncc <rP 

Counsel CUinS hearse fhty d)dHof fafttkjyze fbc dcfhlcrif 

Pe^/W^wicfc or PpzZbdrX'c ‘Ptv tips j fhf %ey GflJy Pc cc up-fed 

■hhi Counsel's "hsifmcMy of ihe Posi-CahtfcdAn Chef's h**thh 

os tckitjfc fhc shifts <?Jid- da c fared 4dM SfrKfe^jm ~lhtpf^it. 
D/SinXj Courf gtoe +jp foSStSjntnf <rPf&S CfJm SMMp-fkf
fheCTndfmc\ Courf *>f Appeals Add ih<d CavhSe/ Mods&<- 
Sffocttgic decision toff6 thpeacj flic, S'MtS WUntsscS/6sh^. 

tM lU+WhQ Csnsifoies «. npabUfon
oiShfpkUj^Jn-dit, dhhkt C*«nii *re f<rf*n%!
'fl XneSMtS Pecend of A^/ycv, X^uoson ($ f tsfhuuny &nd &f% Mb! 

sutiy W htri*Sftn*y MprJ /Ws* This is «j/ *
DtK^/c55 Cons-fdoifond P}Ms dtaxose 4d*y h^nf fcnJtfht 

■cddtnct of htr Pd<rr ineamXfofd ^hfvnerrf^ dhf wm-ik-on 

Prescribed fc the Post Can vhiftn 6W tf and riof tkc kneojk^ Fwjarc

l&



. <i

Thecf-Shc T^Se/y&~f JUtffci fr/c\l, The t)rshk{ Co 

Jfoww. PUyfhg Aniy^U^soks oTher SfdvntnTh a.5* tyino r 

jncons/sit/iotVsi{ Ufhoh-Thete ?S ftaThlrff hr no ui h&r
)’flCofiskTncftsi<kA& <i.ny prciSensile So^kT U/cUlci <xo^nts 

Any retvSaJiwlic '3orhf W*o)J o\ko o^He 'ThT'The TtvdttmK
Ceo(4 q~P Appels &hd SadTh^n Dti-bCeT Court dtd/ioT
Carreeky vst "Uvc S4fhkL\i\Ji Skhd^d Ki htn Thvy hoT/i 

&*$ses$-ed ThiS jSSOt ^ acoii>'j& There CounifeSS dThzr
TeckhnS hy'ft-d'O'dl Coarji acnSS The- £‘kviis ThoiT h^S 

-RkmJ- kieTftcihl t AJShfwJlC'Q O^oJitsT frCGUAStslT^er Tni/kp 

To !Hp-cAC'h &fid Me$T CoViTs Wa\jid {K^et/bTiTh D^'lj 

IT This ftfvt W^“ fh TknT oTThxM TkvT 'b*uk(5 CaunSel Ut^
IirLtTHiZ'cik£' Ter* ftqT j-hp&n&fTnj Tht $-jkTcls h'Ccy z^yUtineSStS 

ului wtrtTkls-ely TcdriyW^ his d>t.ni ^hen ht, h*J 

The (Tenet To ie Se-ly pssstskn^ Thtjp fyfor ineons}sh>nT 

STeTcMettT«'TM Dlsiricj- CaurTonly g)<M/e 7&SV(T) Jdefence TuTlve
Skic lS oTlSUdJcaH&T iht Pi,dhrH*\&£/ toft d Aa'f'fht PfG^cLSi?^ ®T(TT(^

% DaV )S h^s jnoid-d tKSoh$imh\! SkdnfTkkhe VIaS 

Tcnhd his ConsTHoTtond hT To A&ve erTwrTpfbJl ^ J 

hfs CcmdHoihnd A/jAf -jc e-P-^of/Vc osshimce df Loose 

TheTndkncX CaurT o-f A^ecS/ W-fU^fiJcUcv Sokkm 

Vhm C^+ tol/^s hyM ** un^so^bie 

^L°kf r,dte4iou4 under TUSi^ojcUnJ
sr^dHt-dt I he SrfTh khthdmai g uo,N\ n Tees The {TnhdTe
ffMpf,*^TetJf i**1?1 ypi'^-fe ihc hits 
ihl'cuyhihe FouhirtHh Amuimni.^/c/W ^y^Un^n.
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16* i his CaurdShauld jSSoe ck C-c^irPfCcdt (Kppwkblhdy
fce£A05e Pe+tfiontr h*.s fA<vf Pursuant-fa &3 US*C*
$ 3.0^53 he Am-s £haum CO dhet rcfli5°W>/«. 3ur/s-/- Uqu id H'nJ 

ihis Coup-Hs o,S5e$5mtn+ 0$iU &ti$frfafkml cWlnS 

deU-Klk or Wrong ,or&) +U+ r^sorudh 3Lahi Wt</IJ
~frnd /•f Je-A^r^i/e WAe^W He Ptrifiibh Shde.*S o< V^lfd 

Clh)M (y-p ihe dc/i/bls-P & Co/iSf)duifdnot/ ^
dithecKble ViUifitr' He fytsdrfci Coup-f W*6 CaMccd /7i U!$
p^do^l rul’hfl . SUk V, Mg Mel/SSfi U.S^73MH 

(fhooj * f>J, t p, £j je 3£l(^

W HEREFGftB,
)S$06 O-ppe^jpvAy irfy

}J*vhrtibtyer r^otsddheCo^hiH
-j'a Ht Unj'fcd Sh-d^S 

Coufii 6~P hfptMS ixf'Ht §cunih aUcorf ,

M*y G, aoao
Ly/uLn DtwlS 
/Vfr/rWr / PiM St- 
Vmdttrhn E’Ctistefr'iiftnf />ic/ )dy

Ucrf ktrp'Cfu&tY faA 

MUi, %afe¥-?«*|

piArf

IH.
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llmfdr j^fafes (Eaurt of Appeals
For the Seventh Circuit 
Chicago, Illinois 60604

Submitted November 20,2020 
Decided December 1,2020

Before

FRANK H. EASTERBROOK, Circuit Judge

DIANE P. WOOu, Circuit Judge

No. 20-1769

Appeal from the United States District 
Court for the Southern District of 
Indiana, Indianapolis Division.

LYNDON DAVIS,
Petitioner-Appellant,

No. l:19-cv-00088-JPH-MJDv.

James Patrick Hanlon, 
Judge.

DENNIS REAGLE,
Respondent-Appellee.

ORDER

Lyndon Davis has filed a notice of appeal from the denial of his petition under 
28 U.S.C. § 2254 and an application for a certificate of appealability. This court has 
reviewed the final order of the district court and the record on appeal. We find no 
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED.
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ICntteb States (Haurt of Appeals
For the Seventh Circuit 
Chicago, Illinois 60604

January 11, 2021

Before

FRANK H. EASTERBROOK, Circuit Judge

DIANE P. WOOD, Circuit Judge

No. 20-1769

Appeal from the United States District 
Court for the Southern District of 
Indiana, Indianapolis Division.

LYNDON DAVIS,
Petitioner-Appellant,

v.

No. l:19-cv-00088-JPH-MJDDENNIS REAGLE,
Respondent-Appellee.

James Patrick Hanlon, 
Judge.

ORDER

Petitioner-appellant filed a petition for rehearing and rehearing en banc on 
December 18,2020. No judge in. regular active service has requested a vote on the 
petition for rehearing en banc, and all members of the original panel have voted to deny 
panel rehearing. The petition for rehearing en banc is therefore DENIED.



Additional material
from this filing is 

available in the
Clerk's Office.


