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Hniter States Qourt of Appeals
FOR THE DiSTRICT OF CoLuMBIA CIRCUIT
No. 20-5113 September Term, 2020
1:19-cv-00081-ABJ
Filed On: November 12, 2020
John Worthington,

Appellant
v.

United States Office of National Drug Control
Palicy, et al.,

Appellees

BEFORE: Millett, Pillard, and Rao, Circuit Judges
ORDER

Upon consideration of appellant's brief and the supplements thereto; the motion for
appointment of counsel; the motion for summary affirmance, the opposition thereto, and the
reply; and the motion to strike and for sanctions, the opposition thereto, and the reply, it is

ORDERED that the motion for appointment of counsel be denied. In civil cases,
appellants are not entitled to appointment of counsel when they have not demonstrated any
likelihood of success on the merits. ltis

FURTHER ORDERED that the motion to strike and for sanctions be denied. itis
FURTHER ORDERED that the motion for summary affirmance be granted. The

merits of the parties’ positions are so clear as to warrant summary action. See Taxpayers
Watchdog, Inc. v. Stanley, 819 F.2d 294, 297 (D.C. Cir. 1987) (per curiam).
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Hnited Btates Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 20-5113 September Term, 2020

motion for recusal, see SEC v. Loving Spirit Found. Inc., 392 F,3d 486, 493 (D.C. Cir.
2004), see also Liteky v. United States, 510 UJ.S. 540, 555 (1994).

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is
directed to withhold issuance of the mandate herein until seven days after resolution of any
timely petition for rehearing or petition for rehearing en banc. See Fed R. App, P, 41(b);
D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Manuel J. Castro
Deputy Clerk
Page 2
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- Hnited States Qourt of Appeals

FOR THe DISTRICT OF CotumBIA CIRCUIT

No. 20-5113 | September Term, 2020
1:19-cv-00081-ABJ

Filed On: January 15, 2021
John Worthington,

Appellant
2

United States Office of National Drug Control
Policy, et al.,

Appellees

BEFORE: Srinivasan, Chief Judge, and Henderson, Rogers, Tatel, Garland*,
Millett, Pillard, Wilkins, Katsas, Rao, and Walker, Circuit Judges

ORDER

Upon consideration of the petition for rehearing en banc, and the absence of a
request by any member of the court for a vote, it is

ORDERED that the petition be denied.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: s/
Daniel J. Reidy
Deputy Clerk

* Circuit Judge Garland did not participate in this matter. |
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Hnited States Court of Appeals

FOR THE DiSTRICT OF COLUMBIA CIRCUIT

No. 20-5113 September Term, 2020
1:19-cv-00081-ABJ
Filed On: January 15, 2021
John Worthington, ‘

Appellant
V.

United States Office of National Drug Control
Policy, et al.,

- Appellees

BEFORE: Millett, Pillard, and Rao, Circuit Judges
ORDER

. Upon consideration of the motion to publish the court’s order issued on
November 12, 2020, it is

ORDERED that the motion to publish be denied. See D.C. Cir. Rule 36(f)
(motions to publish “are not favored and will be granted only for compelling reasons”);
see also D.C. Circuit Handbook of Practice and Internal Procedures 54 (2020).
Although not published under D.C. Circuit Rule 36, the order is available to the public.
See D.C. Cir. Rule 36(e)(1).

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Daniel J. Reidy
Deputy Clerk
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Hnited Btates Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 20-5113  September Term, 2020
1:19-cv-00081-ABJ
Filed On: January 26, 2021
John Worthington,

Appellant
v.

United States Office of National Drug Control
Policy, et al., '

Appellees

ORDER
Upon consideration of appellant's amended motion to recuse, it is
ORDERED that the amended motion to recuse be dismissed as moot. This

appeal was decided by order filed on November 12, 2020, and appeliant’s petition for
rehearing en banc was denied on January 15, 2021.

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Daniel J. Reidy
Deputy Clerk
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United Btates Qourt of Appeals

FOR THE DISTRICT OF CoLuMBIA CIRCUIT

No. 20-5113 September Term, 2020
1:19-cv-00081-ABJ
Filed On: January 26, 2021 (1831797
John Worthington,

Appellant
V. |

United States Office of National Drug
Control Policy, et al.,

Appellees

MANDATE

In accordance with the order of November 12, 2020, and pursuant to Federal
Rule of Appellate Procedure 41, this constitutes the formal mandate of this court.

FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Daniel J. Reidy
Deputy Clerk

Link to the order filed November 12,2020
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)
JOHN WORTHINGTON, )
)
Plaintiff, )
)
v. ) Civil Action No. 19-0081 (ABJ)

) .
OFFICE OF NATIONAL )
DRUG CONTROL POLICY, et al, )
)
Defendants. )
)

ORDER

Pursuant to Federal Rules of Civil Procedure 12 and 58, and for the reasons stated in the
accompanying Memorandum Opinion, it is hereby

ORDERED that defendants’ motion to dismiss [Dkt. # 15] is GRANTED. Itis

FURTHER ORDERED that plaintiff’s first motion to take judicial notic;: [Dkt. # 24]

and second mmiotion 1o take judicial notice [Dkt. # 26] are DENIED AS MOOT.

“This is a fmal, appeatible order.

SO ORDERED.

}4@4 \Bti‘dv—‘
U

AMY BERMAN JACKSON
United States District Judge

DATE: March 30, 2020
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DRUG CONTROL POLICY, et al.,

Defs” Mem, of P. & A. in Supp. of Defs.> Mot [DkE. # 15-1] (Defs " Mem.™) #t 4-6. On M
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN WORTHINGTON,
Plaintiff,
Civil Action No. 19-0081 (ABJ)

V.

OFFICE OF NATIONAL

Defendants.

PR IR N P S SN N N e

MEMORANDUM OPINION & ORDER

Pro se plaintiff John Worthington filed this action against the Office of National Drug
Control: Policy, the: UiS: Department of Justice (“DOJ”), the Bureau of Justice Assistance
Programs, the ljepartment of the Treasury, and three officials within the federal government:
Attorney General William P. Barr; & Grants Management Specialist at -DOJ,: Jeffrey- Feltens

Green; and former Treasurer of the United States, Jovita Carranza. Am. Compl. [Dkt. #5].

. Plaintiff alleged that defendants conspired with a “multi-jurisdictional drug task force” called the

‘West Sound Narcotics E@fgmﬁ;@ﬁf{gﬁﬂ‘(“WestNET”) to deprive plaintiff of his property
throught seizure of his arijuana plants. See id. 17 1.6-1.8.

On June 26; 2019; defendants moved to dismiss the complaint pursuant to Federal Rules
efCMiPmcedurelz(b)G} and 12(b)(6). Defs.” Mot. to Dismiss [Dkt. # 15) (“Defs.” Mot™);

ol

30, 2020, the Coust granted defendants’ ‘motion to dismiss. Order [Dkt. # 31]; Mem. Op.

il 1,-2020; plaintiff moved for reconsideration pursuant to Federal Rule of

€); P1.’s Mot for Reconsid. [Dkt. # 33] (“PL.’s Mot.”); P1’s Mem. of P. & A.
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tDKE # 33-11-(“PL’s Mem."); -and for the Cotrr” 3-recusal pursuant to 28

’sRecusaIMot”) Eaieadamsoppesed

both.motions. Defs.” Opp. to PL’s Mot, and PL?s Rectisal Mot {Dkt. #411.CDefs. Opp). For

the following reasons, both tiotiohs will:be dénied:

BACKGROUND

On January 7, 2007, plaintiff John Worthington was subject to a raid on his home in
Washington state, Am. Compl. § 5.21, conducted by WestNET, id. 9 1.13, which is comprised of

various Washington state police and shenffs’ offices. Plaintiff alleges that WestNET was

operating urider thé cointsng and control of two federat organizations: the Office of D

Drug Control Policy (“ONDCP”) and the Drug Enforcement Agency (“DEA™). Id. 1Y 1.8, 5.21.
During the raid, WestNET agents seized marijuana plants belonging to plaintiff that he claims
were for medicinal use. /d. 9 5.26. The plants were then allegedly turned over to the DEA to be
“summarily destroyed.” Id. Plaintiff asserts that the raid was performed as part of a federal
policy “to have cross designated state and local law enforcement to seize medical marijuana for
. the DEA and have it ‘summarily’ destroyed, without seizure and forfeiture procesé R /7 4
Plaintiff also alleges that WestNET was an “unlawful entity” when it conducted the 2007
raid on his home. See Am. Compl. §9 6.2-6.3 (alleging that Washington state and local members
of WestNET “had no authority to create a legal entity named WestNET” but nevertheless
;‘created court documents that portrayed WestNET as a legal entity to which forfeitures could be
unlawfully made to and to which fines, [f]ees, restitution, and court costs could be unlawfully
collected for and distributed”); id. § 6.3 (“The WestNET Policy Board then used the illegally
collected WestNET money as its own private piggy bank and started hiring its own employees
and spending the monies collected using the alleged illegal entity WestNET. Non-WestNET

members identified herein participated and managed the monies obtained in the conspiracy.”).

2
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While WestNET is not a defendant in this case, plaintiff claims that federal agencies violated
both federal and Washington state law when they used WestNET to perform the seizure and
conditioned funding to WestNET on certain actions. Id. §4 6.7, 6.10, 6.11.

Plaintiff brought thirteen claims alleging violations of: the Washington Criminal
Profiteering Act, RCW 9A.82.060, 9A.82.080; the Racketeer Influenced and Corrupt
Organizations Act (“RICO”), 18 U.S.C. § 1962 et seq.; federal mail and wire fraud statutes,
18 U.S.C. §§ 1341, 1343; the Fourth, Fifth; Tenth, Thirteenth, and Fourteenth Amendments of
the U.S. Constitution; federal civil rights and anti-commandeering statutes, 42 U.S.C. § 1983 and
34 US.C. §10228; the Administrative Procedure Act, 5 U.S.C. § 702 et seq.; and the
~ Washington Administrative Procedure Act, RCW 34.05.570 ef seg. Am. Compl. 9 1.1-1.2,
1.6-1.7, 1.17. Plamtiff also sought injunctive, declaratory, and mandamus relief pursuant to
federal and Washington state mandamus statutes. 28 U.S.C. § 1361; 28 U.S.C. § 2201 ef seq.;

RCW Zibef 58

3nnﬁdfctzon_overthe claims because they were untimely, barred by sovereign immunity, and

Mem. They also argued that the claims were inadequately pleaded. Defs.” Mem. at 10-11. The

Court agreed with defendants and found that thé RICO and mail/wire frand chairhs. were barred

by sovéreigh immnity, Mem. Op. at 8115 the constititional and APA claims were uatimely, id

at 11-17; and plaintiff did not show that he was entitled to injunctive and mandamus relief.

Id at 17-19.
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ANALYSIS
1.  Plaintiff’s Recusal Motion

Plaintiff filed a motion seeking the Court’s recusal pursuant to 28 U.S.C. § 455(a), (b)(1).
Pl.’s Recusal Mot. at 1. Section 455(a) states: “[a]ny _justice, judge, or magistrate judge of the
United States shall disqualify [her]self in any proceeding in which [her] impartiality might
reasonably be questioned.” 28 U.S.C. § 455(a). Section 455(b)(1) states: “[s]he shall also
disqualify [her]self in the following circumstances: where [s]he has a personal bias or pfejudice
concerning a parly, or personal knowledge of disputed evidentiary facts concerning the
proceeding.” Id. § 455(b)(1).

The purpose of section 455(a) is “to promote [public] confidence in the judiciary by
avoiding even the appearance of impropriety whenever possible.” United States v. Microsoft
Corp., 253 F.3d 34, 114 (D.C. Cir. 2001), quoting Liljeberg v. Health Servs. Acquisition Corp.,
486 U.S. 847, 865 (1988). In assessing section 455(a) motions, the D.C. Circuit has applied an
objective standard: “[r]ecusal is required when ‘a reasonable and informed observer would
question the judge’s impartiality.” SEC v. Loving Spirit Found. Inc., 392 F.3d 486, 493 (D.C.
Cir. 2004), quoting Microsoft Corp., 253 F.3d at 114. “This standard requires that [the Court]
take the perspective of a fully inforined third-party observer who understand[s] all the relevant
facts and has examined the record and the law.” United States v. Cordova, 806 F.3d 1085, 1092

(D.C. Cir. 2015) (alteration in original) (internal quotation omitted). From this viewpoint, “bald

allegations of bias or prejudice™ do not suffice. - Kariin-Panahi v. U.S.-Cong., Senste & House of
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frieither) . . . an Opporturiity o reargue. ficts-and. fheories upo-which a court has lready rifled
nor % véhicle for ?ﬁ@sﬁ&ﬁpjg}ﬁ}eméwmmgmmmmt:muld have been advanced earlier.,” SEC
v. Bilzerian, 729 F. Supp. 2d 9, 14 (D.D.C. 2010) (internal quotation marks omitted), quoting
New York v. United States, 880 F. Supp. 37, 38 (D.D.C. 1995) and Kattan ex rel. Thomas v.
Disirict of Columbia, 995 F.2d 274, 276 (D.C. Cir. 1993).

First, plaintiff argues that the Court erred when it stated that no federal agency was a
party of the WestNET interlocal agreement, because the agreement states that the Naval Criminal
Investigative Service was part of WestNET. P1.’s Mem. at 5-7.- The Court recognizes that this is

~a federal agency, and it erred in stating that no federal agency was a party to WestNET.
However, the Court did not base its decision on that observation. Rather, it found that no federal
agency had waived its sovereign immunity through statute or agreement, and thus, Couﬁts 1-6
had to be dismissed. Mem. Op. at 8-11. The fact that a federal agency signed onto the interlocal
agreement does not change that conclusion. Thus, the Court finds that reconsideration is not
Justified based upon this error, because it did not base its ruling upon this fact.
Second, plaintiff argues that the Court erred when it dismissed Counts 1-6, because he

“filed and served a tort claim on the ONDCP[] and other federal agencies™ and that the federal

government “took no position” as to whether plaintiff met the requirements of 28 U.S.C. § 2401
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Case 1:19:cv:000¢

riot dismiss the claims because plaintiff failed to comply with these statutes — the claims were
dismissed because they were barred by sovereign immunity. So, whether plaintiff complied with
these statutes is of no morﬁent.

Plaintiff’s next few arguments are difficult to parse. He states that the Court had ruled
that WestNet “could make a final agency action.” Pl’s Mem. at 8. But the Court never ruled
that. He also argues that 42 U.S.C. § 1983 is “applicable under the 14th Amendment.” Id. at 9.
But the Court dismissed the constitutional challenges because tlxey,we%e untimely, and plaintiff
does not address the statute of limitations for the alleged constitutional violations in his motion
for reconsideration. |

Plaintiff also argues that the Court failed to take 'a “legal position” on the constitutional
claims against the individuals named in the complaint. Pl.’s Mém. at 10-11. To the extent he is
arguing that he filed an action against the individual defendants in their personal capacity, as
~opposed to their official capacity, see PlL’s Errata Reply in Supp. of Mot. to Reconsider

Dkt #48], mad the Cout-did not address-the Clainis against ihe individual defendanits in their-

J0i€ Were brought against the individual defendants-in ¢

Comapl. [Dki; # 51937 (“Defendants are United States agendies or officers sued it Their official’

capaoities.”). - But see id:-at 37-("Coumt Four: - . . Brought sy  private gwormey génersl and.

individual action against all defendants.”).

allenpe actions taken ig‘:'j_;the‘individuals’ exercise of their official duties. Cayuga

Nation v. Zinke, 302 F. Supp. 3d 352, 359 (D.D.C. 2018) (finding that the defendant could not be
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sued in his individual capacity where the allegations against him all related to his exercise of his
official duties). Furthermore, the relief sought by plaintiff could only have been obtained from
defendants in their official capacities.! Under these circumstances, courts have found that the
claims are improper and should be dismissed. fd. at 359-60 (collecting cases). Thus, plaintiff

ed-no reason toTeconsider the Cowt’s judgpent.

‘Finglly, plaintiff argues that the Court erred when it ruled that plaintifi"s Counts 7-12

ere untimely bucaiise there was. 110 lawfil agéncy Biat could have faken an “action™ so.gé 0

stat %he :elm'l;f 'm} fﬁie‘.,s%aﬁu'tie eﬂ;mxtatmns Pl’sMotat il.. But whether ornot WestNET was a

it d@esmchaﬁgéthefaetmmmﬁ@ff’sammsamwwhenmeanegedi iy unlawful

x sg;p_!amumsmpniaa;:far;rsfccdasmmamMﬂs;bg:@éneie@;
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CONCLUSION
For the foregoing reasons, plaintiff’s motion for recusal [Dkt. # 34] and motion for
reconsideration [Dkt. # 33] are DENIED.

SO ORDERED.

e
0

AMY BERMAN JACKSON
United States District Judge

DATE: June 12, 2020




