
IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT

No. 18-11111
v

In re: DERRICK ADRIAN JOHNSON, A True Copy
Certified order issued Oct 26,2018

UJ. Ccu»U
Clerk, US. Court of Appeals, Fifth Circuit

Petitioner

Petition for a Writ of Mandamus to the 
United States District Court for the 

Northern District of Texas

Before DAVIS, HIGGINSON, and ENGELHARDT, Circuit Judges. 
PER CURIAM:

Derrick Adrian Johnson has filed in this court a pro se petition for a writ 

of mandamus and a motion requesting leave to file his mandamus petition in 

forma pauperis (IFP). The motion for leave to proceed IFP is GRANTED.

In his petition, Johnson challenges the pretrial denial of funds for a 

mental health expert to support his insanity defense, which he sought after a 

court-appointed psychologist concluded he did not meet the insanity criteria. 

The magistrate judge denied his most recent request for funds on August 2, 

2018. On August 15, 2018, after a three-day trial, a jury found Johnson guilty 

of one count of bank robbery. Sentencing is set for November 26, 2018.

“Mandamus is an extraordinary remedy that should be granted only in 

the clearest; and most compelling cases.” In re Willy, 831 F.2d 545, 549 (5th 

Cir. 1987). A party seeking mandamus relief must show both that he has 

other adequate means to obtain the requested relief and that he has a “clear 

and indisputable” right to the writ. Id. (internal quotation marks and citation
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omitted). Mandamus is not a substitute for appeal. Id. “Where an interest 

can be vindicated through direct appeal after a final judgment, this court will 
ordinarily not grant a writ of mandamus.” Campanioni v. Barr, 962 F.2d 461, 
464 (5th Cir. 1992).

Johnson has not shown that he may not obtain relief on direct appeal 

following entry of final judgment. Mandamus relief is not appropriate. See id. 
The petition for a writ of mandamus is DENIED.
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«amte& States Court of Sppeate 

for tfje jftffh Circuit imh
A True Copy
Certified order issued Oct 09, 2020No. 18-11602

dwit W. QtM-jLx
Clerk, U.S. Court of Appeals, Fifth Circuit

United States of America,

Plaintiff—Appellee,

versus

Derrick Adrian Johnson

Defendant—Appellant.

Appeal from the United States District Court 
Northern District of Texas 
USDC No. 3:16-CR-349-l

ON PETITION FOR REHEARING

Before Stewart, Clement, and Costa, Circuit Judges.

Per Curiam:

IT IS ORDERED that Appellant's motion for leave to file petition 

for rehearing out of time is GRANTED.

IT IS FURTHER ORDERED that Appellant's motion for leave 

to submit a handwritten petition for rehearing is GRANTED.
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IT IS FURTHER ORDERED that the petition for rehearing is
DENIED.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

§UNITED STATES OF AMERICA
§
§ CRIMINAL NO. 3:16-CR-349-Nv.
§

(SEALED AND EX PARTE)§DERRICK JOHNSON

ORDER

Defendant’s Ex Parte Filing Under 18 USC § 3006A(e)for Expert Services, Doc. 110; Ex 

Parte Defense Motion Under Rule 17, Doc. 115; Ex Parte - Motion for Special Expert Services 

Certification, Doc. 116; and Ex Parte: Petition for the Grant of Expert Services Under 18 USC § 

3006(a)(e), Doc. 117, were referred to the undersigned magistrate judge for a hearing, if

y, and determination, Doc. 121. An ex parte hearing was conducted on August 2, 2018, 

at which Defendant and stand-by counsel appeared. After considering the motions, related 

pleadings, oral argument and the applicable law, the motions are DENIED.

Defendant is charged by indictment with one count of bank robbery, Doc. 12. On 

February 15, 2017, Defendant filed notice under Federal Rule of Criminal Procedure 12.2 of his 

intent to assert an insanity defense, Doc. 41. In response, the Government filed a motion for a 

pretrial psychiatric or psychological examination of Defendant, pursuant to Federal Rule of 

Criminal Procedure 12.2(c)(1)(B) and 18 U.S.C..§ 4242(a), Doc. 44. Subsequently, the district 

judge granted the Government’s motion, Doc. 48, and ordered a psychiatric or psychological 

examination and report on the issue of whether Defendant was insane at the time of the alleged 

offense. See Fed. R. Crim. P. 12.2(c)(1)(B) (“If the defendant provides notice under Rule 

12.2(a), the court must, upon the government’s motion, order the defendant to be examined

necessar
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under 18 U.S.C. § 4242.”); 18 U.S.C. § 4242(a) (“the court. . . shall order that a psychiatric or

psychological examination of the defendant be conducted, and that a psychiatric or psychological 

report be filed with the court, pursuant to the provisions of section 4247(b) and (c)”). The report 

concluded, inter alia, that, at the time of the alleged offense, while Defendant suffered from 

severe mental disease or defect, he was “wholly able to appreciate the nature and quality of his 

actions” and “retained the ability to appreciate the wrongfulness of his actions,” and thus, was 

“criminally responsible for his alleged actions.” Doc. 57 at 17-18.

Motion to employ a psychologist

Defendant seeks to now employ the services a psychologist, Tim F. Branaman, Ph.D., to 

provide “assessments and testimony. . ., as well as . .. insight into Defendant Johnson’s ‘mental 

health state’ and ‘motivation’ regarding the charge against him.” Doc. 116 at 1. Defendant 

seeks approval to employ Dr. Branaman at the cost of “$5000.00 for the examination, analysis 

d diagnosis; and $2,000.00 for assessment and testimony under an ex parte order as provided 

by 18 USC § 3006A(e).” Doc. 110 at 1.

Defendant averred during the hearing that Dr. Branaman was referred to him by a 

counselor—-whom Defendant employed without first obtaining the permission of the Court—as 

one who can provide “treatment” for and diagnosis of Defendant’s “fuge [fugue]” condition. 

Although Defendant initially indicated that he anticipated Dr. Branaman’s treatment to be 

relevant to mitigation, he insisted that he was not seeking assistance of the psychologist in 

anticipation of sentencing, but instead for his defense at trial, to-wit: insanity. Defendant, under 

the apparent misapprehension that one of the psychologists who completed the evaluation at the 

request of the Court pursuant to Federal Rule of Criminal Procedure 12.2(c)(1)(B) and 18 U.S.C.

an
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§ 4242(a) [Doc. 48] was employed on behalf of the prosecution, seeks the psychological services 

in question to rebut the “Government’s expert.”

“Counsel for a person who is financially unable to obtain investigative, expert, or other 

services necessary for adequate representation may request them in an ex parte application.

Upon finding, after appropriate inquiry in an ex parte proceeding, that the services are necessary 

and that the person is financially unable to obtain them, the court... shall authorize counsel to 

obtain the services.” 18 U.S.C. § 3006A(e)(l). Prior approval must be obtained from the court if 

the cost for such service exceeds $800. 18 U.S.C. § 3006A(e)(2). A defendant seeking the 

appointment of an expert under the Criminal Justice Act must ‘ demonstrate with specificity 

why the services are necessary.” United States v. Hardin, 437 F.3d 463, 469 n.5 (5th Cir. 2006) 

(quoting United States v. Gadison, 8 F.3d 186, 191 (5th Cir. 1993)).

Having previously determined that Defendant qualifies for the appointment of counsel, 

the Court finds that Defendant is financially unable to obtain said services. Nonetheless, 

Defendant has failed to demonstrate that the engagement of Dr. Branaman for Defendant’s stated 

purposes is necessary to his adequate defense—as is his burden. And though Defendant 

repeatedly invokes the holding in United States y. Long, 562 F.3d 325 (5th Cii. 2009), in support 

of his request, it does not support a different conclusion. While Long makes clear the proof 

necessary to warrant a jury instruction on the insanity defense, it does not explain or modify the 

court’s statutory or constitutional obligation to provide expert services for an indigent defendant 

raising such a defense.

Although in the context of a capital offense, the Supreme Court’s holding in Ake v. 

Oklahoma, 470 U.S. 68, 83 (1985), is nonetheless instructive:
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[W]hen a defendant demonstrates to the trial judge that his sanity at the time of the 
offense is to be a significant factor at trial, the State must, at a minimum, assure the 
defendant access to a competent psychiatrist who will conduct an appropriate 
examination and assist in evaluation, preparation, and presentation of the defense. 
This is not to say, of course, that the indigent defendant has a constitutional right to 
choose a psychiatrist of his personal liking or to receive funds to hire his own. Our 

is that the indigent defendant have access to a competent psychiatrist for 
the purpose we have discussed, and as in the case of the provision of counsel we 
leave to the State the decision on how to implement this right.

concern

Id.

Here, Defendant’s obvious aim is for the Court to authorize expenditures for an 

additional psychologist, whose opinions might contradict those expressed in the previous court- 

ordered evaluation that Defendant was not insane at the time of the commission of the alleged 

offense. However, as indicated previously, the law does not obligate the Court to provide 

Defendant, even though indigent, with access to the resources he desires, but only those 

necessary to his adequate defense. Under the circumstances of this case, Defendant has not 

demonstrated that evaluation by another psychologist meets the latter standard. Notably, the 

Court’s findings herein do not preclude Defendant from obtaining such services at his own cost 

or, in the event he is convicted, requesting court approval to employ a mental health expert as it 

relates to sentencing mitigation.

Motion for the issuance of subpoenas

Relatedly, Defendant has requested that subpoenas be issued under the authority of Rule 

17(b) to a Dallas branch of Bank of America for u[a]ny and all personnel records of contracted or 

employed security guards on or off duty on July 26, 2007, and to a Dallas blanch of Bank of 

Texas for “[a]ny and all photos retained from the incident relating to July 26, 2007 (in particular
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any photos of the suspect’s face)[,] as well as the procedures in place regarding providing 

evidence to'law-enforcement.”

“Upon a defendant's ex parte application, the court must order that a subpoena be issued 

for a named witness if the defendant shows an inability to pay the witness's fees and the 

necessity of the witness's presence for an adequate defense. Fed. R. Crjm. P. 17(b). A subpoena 

under Rule 17 may also order the production of documents. FED. R. Crim. P. 17(c).

Defendant has wholly failed to establish the necessity of the documents he seeks to his 

adequate defense. He persists in his efforts to make his claimed innocence of the 2007 bank 

robbery, of which he was previously convicted, the central issue in the defense of the charge in 

this case, and argues that the evidence he seeks to subpoena is necessary for that purpose. As the 

Court understands through pleadings and oral argument, Defendant contends that he suffered 

from mental defect at the time of the bank robbery charged in the indictment returned in this 

case, stemming from his wrongful conviction of the 2007 bank robbery and subsequent 

imprisonment, during which he was repeatedly assaulted. Contrary to Defendant’s arguments, 

evidence that he was factually innocent of the previous bank robbery offense, is clearly irrelevant 

to the insanity defense he purportedly intends to mount in this case.

Even assuming for the sake of argument that the documents Defendant seeks are germane
: - \ '
to whether he committed the 2007 bank robbery, they are extraneous to the issue of his sanity at 

the time of the commission of the bank robbery charged by the indictment returned in this case. 

At most, to support the insanity defense under the theory Defendant posits, he need only prove 

that he believed he was innocent, not that he, in fact, was innocent. Indeed, Defendant offers.no 

other reason for the records he seeks than to attempt to show he was innocent of the 2007 bank

5



Case 3:16-cr-00349-N Document 130 Filed 08/02/18 Page 6 of 6 PagelD 513

robbery; however, no matter his insistence, there is no legal basis to do so in the context of the 

pending charges in this criminal case or his proposed defense thereto. And as such, the records 

sought are not necessary for his adequate defense.

Accordingly, Defendant’s Ex Parte Filing Under 18 USC § 3006A(e)for Expert Services, 

Doc. 110; Ex Parte Defense Motion Under Rule 17, Doc. 115; Ex Parte - Motion for Special 

Expert Services Certification, Doc. 116; and Ex Parte: Petition for the Grant of Expert Services 

Under 18 USC § 3006(a)(e), Doc. 117, are DENIED for the reasons stated the herein and on the 

record at the hearing.

SIGNED August 2, 2018.

\-4
RENEE HARRIS TOLIVER 
UNfTED/STATES MAGISTRATE JUDGE

NOTICE

Within 14 days of being served with this pretrial order, a party may file specific written 

, objections, upon which, the district judge “may reconsider” the matter “where it has been shown 

that the magistrate judge's order is clearly erroneous or contrary to law.” 28 U.S.C. § 636(b)(1)(a). 

However, failure to timely object may bar an aggrieved party from attacking this order before the

district judge.

£
\V

RENEE HARRIS TOLIVER 
UNITED/STATES MAGISTRATE JUDGE
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United States Court of Appeals
FIFTH CIRCUIT 

OFFICE OF THE CLERK

TEL. 504-310-7700 
600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130

LYLE W. CAYCE 
CLERK

June.18, 2019

#36454-177
Mr. Derrick Adrian Johnson 
USP Leavenworth
1300 Metropolitan, P.O. Box 1000 
Leavenworth, KS 66048-1000

USA v. Derrick Johnson 
USDC No. 3:16-CR-349-1 ■

No. 18-11602

Dear Mr. Johnson,
Your court-appointed attorney has moved to withdraw as your counsel 
in the above case.
Under Anders v. California, 386 U.S. 738, (1967), you have the 
right to respond to your counsel's motion raising any points you 
choose showing why your appeal has merit and why the court should 
consider your case. You should state the facts and legal 
authorities why you think your conviction should be reversed. You 
have 30 days to respond. Your response may not exceed 30 pages. 
You need to send us 1 copy and an additional copy should be served 
on the United States Attorney.
If you do not file a response within 30 days, the court will review 
counsel's brief and decide whether the appeal is frivolous. If 
you want your case dismissed, please inform the court of this 
immediately.

Sincerely,
LYLE W. CAYCE, Clerk

By: ___________ _________________
Roeshawn A.Johnson,Deputy Clerk 
504-310-7998

Mr. James Wesley Hendrix 
Mr. Peter Christian Smythe

cc:
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