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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

'The opinion of the United States court of appeals appears at Appendix to

the petition and is’
[x] reported at 278 F.34 522 i ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States distriet court appears at Appendlx B to
the petition and is

[ ] reported at ; ; OF,
[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ' ; Or,
[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the Juneau County Circuit court
appears at Appendix to the petition'and is

[ ] reported at ; Or,
[ 1 has beén designated for pubhcatlon but is not yet reported; or,
[x] is unpublished.



- JURISDICTION |

k] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _October 21, 2020

[x] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix . :

[x] An extension of time to file the petition for a writ of certiorari was granted
to and including .60 day extension(date) on _March 19, 2020 (date)

in Application No. A - (due in 150 days due to covid-19)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix .___

[ 1 A timely petltlon for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
. to and including (date) on (date) in
Application No. A, .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Sixth Amendment Right to effective Assistance of Counsel

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)



STATEMENT OF THE CASE

Background

Patrick Gage and Laura Meeks divorced in 1996, when their
aéughter, H.R.G., was about five years old. H.R.G. and her
4bgpthef,‘Josh,_would stay yith Gage on weekends, one day during
the Week, and sometimes for entire summers at his home near -
Mauston, which is a sméll toﬁn betweeniﬁhe Wisconsin Dells and
Tomah in rural Wisconsin.

In August of'2008, Meeks fouﬁd a diary entry of H.R.G.'s that
she thought indicated an uﬁidentified person had sexually abused
H.R.G. H.R.G. wrote the journal after visiting Gage in the Cayman
Islands where he had moved for his job. H.R.G. testified at trial
that she was upset with Gage at the time she wrote the journal
becauserhe had moved so far away from Wisconsin, despite her ‘later
accusation that he had continually assaulted her in the precedihg
years.

Meeks conffonted H.R.G. Meeksvasked H;R.G.~if'the person in
the journal was her father. H.R.G. would not respond. Meeks took
her té-a doctor. Meeks suspected the unidentified person was
Patrick Gage and told a nurse that. The matter was then referred
to the authorities. 'At‘tfial she claiméd that Gage had sexually
assaulted her from about 2001 to 2004 "almost every time" she
she stayéd with him on the weekends and for entire summers.

There was no physical evidence, no eyewitnesses to an assault,
and no precise dates of offenses. That left‘Gage in the unenviable .
position of having few options of any concrete evidence to counter

H.R.G.'s claims. He would have no alibi options, and very little



to work with in terms of eyewitness testimony for conduct that
allegedly occurred years earlier. It would come down to a
swearing contest, where H.R.G.'s credibility would be matched
égainst his.. |

]
Pretrial Proceedings

dn June 26, 2009, the State filed a complaint charging Gage *
with five counts of sexual assault. Three of those counts related
to his daughter, H.R.Gf, while she was étill a ch;ld. Two of the
counts related to a child of Cage's girlfriend who had lived with
Gage and H.R.G. for a time (A.L.P.), and made hef allegatiohs
aftér the police interviewed H.R.G. and H.R.G. had told them that
she thought: she had seen Gage touch A.L.P. years earlier.

On December 21, 2009, an Information charged Gagé with three
counts of sexualfassault of a child under 13 years of age 'in
violation of-WIS. STAT. §'948.02(l).' The first two counts were
alleged to have taken place ath.R.G.'s grandmother's-héuse
~between the spring of 2001 and May 2004, some four years prior Qf
'the';eport‘to“law enforcement. H.R.G. would have been between the
ages of nine and thlve years old. The third count was alleged to
have taken place in a cabin that was builg behind H.R.G.'s
grandmother's house. H.R.G. also would have been'fwelve yearé
old (about 2004). The Information also chargéd one count of sexual
assault of a child under 16 years of age in violation ofVWIS. STAT.
§ 948.02(2). Two additional counts charged Gage with cémmitting'
three or more acts of séxual contact with the same child in
violation of WIS. STAT. § 948.025(1)(a). Those counts related to

A.L.P., the daughter of Gage's former girlfriend. Gage was

acquitted of those counts.



Trial

Gage's jury trial took~p1acé on November 8, 9 and 10, 2011.
Seven witnesses tesfified: H.R.G., her mother, Laura Meeks, A.L.P.,
A.L.P.'s mother, Melissa‘Stanton, detecti?es'Timothy Andres and
Shaun Goyette, and Gage. Gage was the only witness called by the
defense. Indeed, counsel did.not interview any witnesses or
apparently conduct any indeéendent defehse investigation.

At trial, H.R.G; testified that Gage sexually assaulted her
during her visits. .indeed, she testified that if happened .
"almost every time I visited." H.R.G. testified that the first
time it happened was sometime inuzobl, while Gage lived with his
mother, Nancy Gage, at her home in Marion, Wisconsin. H.R.G.
described that Gage, H.R.G. and Josh would all sleep in the
finished basement of the house. The stairs led doyn into a
living réom in the basementx which had an "L"-shaped couch and a
recliner. The bedroom was édjacent to the living room. Its door
bpened' right where the stairs landed in the living room. She
- described the space as sma11;~and—the rooms very clqse together.
H;R.G. said that when the first assaﬁlt happened, when she was
ﬁine years old, Josh was sleeping on the couch in the living room,
and that the assault hapbened some ten feet away in the bedroom
with the door closed. She testified that éage touched hér "boobs
voverbher ¢lothes" and tried to put his penis in‘her mouth. On
cfossjekamination she said that the first time she told anyone
about the»details of this specific assault was in preparation for -
trial despite numerous police interviews, but she hadn't recalled
the details until then. This was her testimony as to Count One

of the Information.



H.R.G. testified that the second assault haépened.in the same
house sometime during the summer of 2001. That time, she testified
that Gage touched her vagina beneath her clothes while she was on
the couch in the basement living room.. Josh Qas sleeping in.the
bedroom next to the living room. She conceded.that at any time
either Josh or Nancy‘could have Qalked into the room. On this
occasion, she said that assault ended after she cried and ran
upstairs. During'he; time living.at Nancy's home, H.R.G. testified
'that there was a second upstairs bedroom next to_Nancy's in which
.she could have slep£ but she never chose to sleep there even after
the élleged ongping asséults.:

The third.éileged assault took place in the summer of 2004, in
a roughly built éabiﬁ on NancY'S»propefty; Josh slept directly below‘
a loft area, which was H.R.G.'s sleeping space. The loft was
vac;essible by a ladder. She festified that it was a small, open
cabin, where sound travelled. She testified that one night, Gage
climbed the ladder to the loft, touched her vagina with his mouth,
ana attempted to‘pUt his penis iﬁ her mouth. 'She'further teStified
that it endea after she began to cry. They then played a video
game. Dufing the alleged assault Josh was directly below H.R.G.'s
loft. She testified tha; this was the only.assault in the cabin:

The final alieged assault took place in a small house in Lyndon,
Wirsconsin. H.R.G. was_sléeping on the couch in the living room.
H.R.G. testified that Gage came home at night, sat on the couch,
and began touching her vagina over her clothes. H.R.G. kiéked
Gage,-and it ended. She testified on cross—esaminétion thaﬁ it
was a very small house, and that if someone héd walked out of‘the

bedroom into the living room they would see whatever was happening



on the couch.

H.R.G. also testified that she saw what she thought was Gage
touching A;L.P.b H.R.G. was on oné end of the L-shaped couch, and
Gage and A.L.P were laying together on.ﬁhe other end. They were
covered by a blanket. H.R.G. thought she saw movement under the
_blanket near A.L.P.'s midsection. The alleged assaults of A.L.f.
‘had taken place years earlier as well. t

Throughout her testimony, H.R.G. had trouble recalling details.
'For eXampley she could only estimate that thé‘first aésault took
place when she was nine or ten years old. She also made
inconsistent statements, such as originally telling the policg
that Gage aiways élept naked, but then testifiying at trial that
he never slept..naked.

‘Laura Meeks, Gage's ex—wife and H.R.G.'s mother, also testified.
In relevant part, she testified that she recalled that a few times
when she picked H.R.G. up fromva,visit to Gage she looked in the
rearview mifror and saw "tears down herr[H.R.G.‘s] face." She
could tell H.R.G. was sad, but at the tiﬁe thought it was bécause
"I was taking--ripping our famil? apart'becapse'we weren't '
together." The clear inference from the state eliciting that
testimony was that H.R.G. might have been crying about being
abused. Meeks furhter testified, however, that H.R.G. never
refused to visit her dad. And Meeks téstified that .H.R.G. had
never, even at the time of hervtestimohy, told Meeks the specifics
of her allegatidns. !

The defense'strategy»at trialvwas that H.R.G. shouid not be
. believed; Moreover, defense counsel argued that thére was no

physical evidence, and that H.R.G.'s lack of detail cast doubt
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on the credibility of her claims. Time and time again in closing
.arguments, defense counsel pointed to the lack of privacy in the
houses in which H.R.G. claims to have been assaulted, and the fact
that either Josh or Nancy could have walked in at any moment made
H.R.G.'s claims more doubtful.

And Gage advanced those very facts as best he could in his
testimony. But no other witnesses were called to corroborate his
testimony. Gage plainly denied any instance of sexual assault:

In'his closing argument, trial counsel repéatedly pointed to
Josh's proximity to the alleged assaults. Further, defense counsel
argued in closing:

Josh was present in these houses at all times. . Where was

Josh today or yesterday? Or Tuesday. Where was he?

Wouldn't you 'think that Josh would have had something to

add to this? Wouldn't.you think he'd say, well, yeah.

Dad was kind of strange around H.R.G. or dad slept in the

bedroom with H.R.G. or dad slept on the couch with H.R.G.

and would touch her. I don't know why he wasn't here.

He's a potential witness. Did anybody interview Josh?

Gee I didn't hear that. Why interview Josh? We don't

need somebody that might be ab%e to say no. Dad wouldn't

do that...Nobody interviewed Josh. Nobody talked. to Josh.

And Josh didn't testify here. '

In its rebuttal closing argument, the state effectively knocked
down the straw man counsel had made .out of Josh. It countered
‘that Josh should have testified for the defense. "They could .of
subpoenaedvhim; It's his son. If Patrick Gage wanted his son to
testify, he could have brought him here." The state concluded:
"He ‘could have called his own son. Maybe it's because Josh had
nothing to say."

The jury returned a splitbverdict. It found Gage not guilty
on Count 1, which charged the first alleged assault. It found

Gage guilty. on Count 2, which charged the second alleged assault-



at Néncy's home when ﬁ.R.G..was 9 or 10 years old. 'It found Gage’
guilty on Céunt 3, which charged the assault in the cabin sometime
in the summer of 2004. And ;t found Gage guilty on Count 4 which
charged the alleged aSsaulf in Lyndon, Wisconsin. The jury
acqﬁitted Gagé on both counts related to A.L.P.

Clearly, thié was a close case when the jury found Gaée guilty
on Count 1, which contained the same.level of detail as-the counts
on whicﬁ it aéquitted him. It also acquitted him on both counts
related to A.L.P. for which ﬁ.R.G. had offered testimony specific
to A.L.P.'s claims.

Postconviction Hearing

Gage filed a postconviction motion in which he raised his claim
of ineffective assistance of counsel. Three witnesses testified
at the postconviction hearing: Josh Gage, Nancy Gage, and trial

counsel.

Josh Gage. Josh Gage is Patrick Gage;s son, and H.R.G.'s older
brother by a year and a half.  He testified that during the time
H.R;G. said Patrick Gagé assaulted her, he and H.R.G. would visit
their father every other week during the school yéar, and then
sfay with him for most of the summer.

Around 2001, the timeframe for counts one and two, Josh
testified that they would.stay at hié grandmother Nancy's house
Near Mauston, Which is where Gage lived ét that time. He testified
that he and H.R.G. always visited their dad together. Josh
described the house consistentlvaith-prior descriptions of it.
Specifiéally, he testified that the.living room in the basement
was adjacent to the bedrodm.space, and the Nanéy's sewing room

" was. open to the_livihg room. He testified that he, H.R.G. and
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their father would sleep in the basement. He and H.R.G. would
leave their suitcase in the bedroom. H.R.G. usually slept in one
corner of the large L-shaped couch in the living room of the
basement. On cross-examination he testified'thaf he didn't
remember H.R.G. sleeping in the bedroom,’wﬂich is where H.R.G.
testified Count dhe took place. Josh would usually sleep on the.
pullout béd portion of theé couch, but on occasion may have slebt
_in_the bedroom.

Josh also testified that Gage would psﬁally fail asleep in a
reclinef_by 8 p.m. Josh wouid sometihes try to move Gage into
the 'bedroom, or would otherwise just leave himvin the recliner.
Josh stayed up the latest, and usually did not go to sleep until
befween 1 a.m. ana 3 a.m. on most ﬁights. He would stay up late
watching movies or playing video games. H.R.G. would usually fall.
ésleep before Josh, buf well after Gage. Josh was usually the
iast one to go to sleep. He would éurn off the TV and the lights.'
Josh Gage testified that he never saw Gage touch -H.R.G. in a
sexuél way, just as he had told the police‘p;ior to trial.

With respect to the cabin where H;R.G. claims that Count 3
happenea sometime in 2004, Josh testified that he and H.R.G. helped
'Gage build the cabin, and that it was an enjoyable éxperience with
their faﬁher. He preferred staying in the cabin to staying in
Nahcy's house. Josh described the,cabin as small and that sound_
would travel through it. 1If people were talking in the cabih, he.
would hear them. There was an open room, a bedroom, and a loft.
Josh slept in the bedroom. H.R.G. slept in the loft, which was
directly aoné his bed. -There was a ladder that went up to the

loft that made a "creaky noise" whenever someone climbed it.
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Josh testified that he would stay up léte just like he did when
he stayed in Nancy'é house, and that Gage went to sleep early,
followed by H.R.G., just as they ﬁad-at Nancy's home. |

- Josh also lived with H.R.G. and Gage at the house in Lyndon,
where H.R.G. claims that Gage assaulted her (Count 4). He said it
was a iittle bit bigger than the small cabin. It had one bedroom,
a iiving room, and a bathroom. Josh slept in the bedroom. He
worked at Kalahari Water.Park form 4 p.m. to 10 p.m. Josh stayed
up late, just as he always did, Gage would go to sleep early, and
H.R.G. would go to sleep second, just as they had at fhe other
residences. There was no evidence that Josh had heard or witnessed
anything consistent with H.R.G.'s allegations of repeatedf.
continuous sexual assaults.

Josh further testified that aftér Gage's case had been charged,

he visited his father in jail. He diescribed it as a social visit
prior to Gage's trial.

Nancy Gage. Nancy Gage testified at the postconviction hearing

that she recalled the time period.when'H.R.G;'éays she was sexually
assaulted. Nancy recalled the relationéhip between Gage and H.R.G.
as a'normal father-daughter relationship, and that she never |
witnessed any change to that relationship auring the time they
lived with her. 1In the summer, when Patrick was working, Nancy
‘was the primary caregiver for the children. Fu:ther, she testified
that she had a close relationship with H.R.G., and that they would
talk é'lot. She offéred a bedroom on the main level of the house
to H.R.G., but' H.R.G. preferred to stéy in the basement with Josh
ana her father. Nancy Qould routihely stéy up fairly late, until

about 11 p.m. (which is far later than Josh testified Gage would

~-12-



go td sleep). And she would routinely access thé sewing room in
the basement, even into thé'evenings. That would have required
her to walk through the living room in the basement where H.R.G.
said the assault took place. She also testified that from the
top of the basement.sfairs, which landed on.the main level in
the entryway, she could hear conversations in the living area of
the basementf Just like Josh, there was no evidenée that Nancy
had heard or witnessed anything consistent with H.R.G.'s
allegafions of repeated, continuous sexual assaults. Nancy:
teétified that she loved H.R.G. "very much to this day." She
further testified that she would not lie for Gage.

Trial Counsel. Counsel testified that he did not interview

either Josh Gage or Nancy Gage. He described Gage's case as a
;he—said—she—said" case, where the state is relying on the
"testimony of the victims" in the absencé of any pﬁysical‘evidence.

Prior to;trial, couﬁsel knew limited information about Josh
Gage. He had information that Josh and H.R.G. were generally
together on most of the visits fo Gage. But he did noﬁ'know_if
that was accurate or not. He also.knew that Josh,AH.R.G. and
Patrick were "ali more or less sleeping in the same genergi area
of the various*residences.;." during each of the alleged assaults.
And that the spaces in which they. slept were closely coﬁfined
spaces.

‘Most importantly, counsel had information from a policé report
that Josh didn;t have any indicétion that anything sexual ever
happened between his fafher.and H.R.G. The report iﬁdicated that

Josh seemed upset with his father at the time of his police

interview in Octorbér, 2008. He testified, however, that a
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Summary of an interview of a witness in a police report is "not
_something I would necessarily rely on on its own." Counsel also
recalls his impression from Patrick was that Patrick and Josh were
"not on tﬁe best of terms .at that time;"

Despite the fact that counsel knew that Josh 'slept in the same
room,bor at least the same smail area where H.R.G. claimed that
she was assaulted by their father, couneel‘did not think it predent
to intervieﬁ him. Rather, counsel claimed he didn't interview
Josh‘becauee he did not think Josh had any favorable information,
he thought Josh was upset with Patrick, andlthat Josh loved his
sister." "So that's pretty much why he was never really considered
as a v1able witness for us.' |

But counsel testified that he did not know spec1f1cally what
~ Josh would have said if Josh had been interviewed (for the obvious
reason that he dld not interview Josh). Indeed, counsel stated
that he "assﬁmed he [Josh] wouldn't add enything to the case."”

He testified that he didn't know that Josh was with H.R.G. every
‘time she visited Patrié¢k Gage. Trial counsel also testifed that

| he thought Josh sleéept in the bedroom, not on the couch. He didn't
Know' that Patrick Gage'usually.fell asleep early, and was the first
on to fall asleep. Neither did counsel know thet Josh usually
stayed up.the latest.

Trial counsel also did not interview.Nancy Gage. Prior to"
trial, Gage asked to speak with counsle about what his mether might
have to say if called as a witness.- Counsel weht so far es to liSt
Nancy Gage as a witness.oe his witness list. indeed,'counsei
testified that in his view, Nancy "was the only potential witness

that really had substantive or potentially substantive material."
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But counsel didn't even bother to interview her, despited listing
her as a witnéss and acknowleaging that doing so might prompt the
statevto have a dgtective interview her prior to trial. Just like
Josh, prior to trial counsel knew that Nancy lived at the_same
residence with H.R.G. during the time that she claihed Gage
sexually abused her every time_she‘visited him.

Postconviction Disposition

.The circuit court denied tﬁe postconviction motion in its
entirety. In so doing it made a few key findings. First, the
trial court correctly found that H.R.G.'s credibility was
"everything" and that impeaching her was critical. With respect
to trial counsel's failure to investigate Josh Gage's potential
testimony and call him as a witness, the court confusingly found
that once counsel decided not to call Josh as a witness, counsel's
decision not to interview him was reasonable:

Having made the decision not to call him [Josh] to the

stand, the decision not to interview him was easy because,

once you know you're not going to call the guy to the

stand, there really isn't much point in wasting the time

on the interview. "It is unnecessary. T do not think °

that not interviewing a witness who you've already

decided not to call is deficient conduct.

With respect to counsel's failure to interview Nancy Gage, the
circuit court found" "this was a credibility case. And Nancy's
testimony, if believed by the jury would have underminded the
credibility of [H.R.G.]. Despite that conclusion, the circuit
court stated that it would not "sit here and say, 'Well gee whiz,
maybe he should have called her. Maybe things would have been-
different.'...That's not the test that the Court has too [sic]
follow."

The trial court also declined to modify Gage's sentence, which

«
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Gage had argued amounted to a life sentence. The court commented
that none of us knows "when the good Lord will ‘tap us on the

shoulder."”

Wisconsin Court Of Appeals
Gage appealéd the postconviction court's decision. 1In a Per
Curiam opinion, the Wisconsin Court of Appeals affirmed the cifcuit
court'é denial of Gager.postconvic;ton motion. It gave a short
shrift to his:ineffective assistance of counsel motion, disposing

of it in two double spaced pages.' It-did not address Gage's

argument on the deficient perférmanceAprong of Strickland, but
rather went straight to the issue of prejudice. With_respect to
the légal'standard for the prejudice prong, the.court wrote: To
prove prejudicé, the defendant must additionally show that the
attorney's errors rendered the resulting qonviction unreliable in
light of the other evidence presented." |

In its brief analysis, the court noted that Josh's and Nancy's
testimony. was consistent with H.R.G.'s trial testimony regarding
the -physical description of the houses.andisleeping arrangements.
Specifically, the court of appeals noted that Josh testified that
"he 'usually' ‘slept on the couch and sometimes slept in the
bedroom doeS'not contradict the victim's testimony that each of
thé siblings sometimes slept in the bedroom and sometimes slept on
the‘sectional couch with the pullout bed in the living room area."
But that is not an accurate summary of Josh's testimony. 1In fact,
when asked specificaily about whether H.R.G. slept in the basement
. bedroom, Josh testified: "I recall her sleeping more on the couch.
I don't remember her sleeping in the bedroom." When asked if it

was possible it could have happened a few times, he agreed.
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Second, the cbﬁrt of.appeals noted that while Josh testified he
was."generally the last person to go to bed"” and that he never
witnessed any sexual cénduct between Gage and his sister, this did
not undermine H.R;G.'s account Eecause she claimed it happened
'laée‘at night.

| Finally, as to'Nancy; the court of appeals stated that her
testimony tha; "she did not generally go into the basement at
night was consistent with the victim's testimony .and did not show
that Gage's mother would have been in position [sic] to witness
any of the.alleged incidenté."

That is the entirety of the court of appeals analysis of the
issue. It concluded by stating "We”therefore concluded thét Gage
failed to estaBlish any prejudice from ahy»of cdunsel's,alleged
errors." It did not cite the standard of prejudice it;usgd_for
its analysis other than'it's introductory statemént of the legal.
standard described aboved. As the district court later observed:
"In reaching this conclusion, the court of appeals failed to
discuss some noteworthy statements‘in Josh's and Nancy's ...
testimony." '

Gagg timely filed a petition for_?eview in.the Wisconsin
Supreme Court, which was denied.

Federal District Court

Gége filed a petition pro se in the Distirt Court for the
Western Distrcit of Wisgonsin seeking alwrit of habeas corpus.
under 28 U.S.C. § 2254. The distriﬁt court found that counsel haa
prpvidgd deficient performance. Specifically, it concluded that
counsel knew "that the case against Gage would essentially boil

down to a cfedibility contest between Gage and H.R.G. Any
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testimony that would undermine H.R.G.'s allegations could be
critical.” But counsel failed to even investigate whether Josh or
Nancy_could have provided testimony to bolster Gage's defense."

The district court found, however, that the state court's analysis .

of -the prejudice prong of Strickland was not "unreasonable."

Despite that conclusion, the district court noted specific

.

testimony that the court of appeals failed to address:

Josh's and Nancy's testimony that they never witnessed
any sexual touching or unusual behavior between Gage and
H.R.G. would have made H.R.G.'s testimony at trial that
Gage sexually assaulted her 'almost every time [she]
visited' at least somewhat doubtful. Josh's testimony
about the close sleeping quarters in all three residences
"where the assaults occurred and the creaky ladder in the
cabin supports the defense's theory that. Josh would have
likely heard or seen at least one of the assaults. :
Nancy's testimony that she was the primary caregiver for
Josh and H.R.G., that she had a close relationship with
H.R.G., that H.R.G. refused her offer of a room upstairs
away from Gage, and that she thought H.R.G. and Gage had
a normal relationship, could have undermined H.R.G.'s
credibility. And the fact that the jury acquitted Gage
-on count 1 suggests that they may have not found H.R.G.
to be entirely credible so that testimony supporting
Gage may have changed the outcome.

It concluded, though, that the decison was a "close.enough
[call] that reasonable jurists'might_resolve it differenﬁly."
Accordingly, it issued a Certificate of'appealability on that
issue. |

Seventh Circuit Court Of Appeals

The Seventh Circuit affirmed the district courts denial of
habeas relief. It ruléd that AEDPA deference still applied'dispite
the fact that the state appellate court misstated and misapplied

the Strickland standard. It stated that the state courts analysis

focused on the consistency between Josh's and Nancy's testimony at

the postconviction hearing and H.R.G.'s testimony at.trial, which

+
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can reasonably be interpreted as "whether the proffered téstimony

could have affected the outcome or it's likely impact on the

verdict; which is the correct sténdard under Strickland.

The court also rﬁled that the state court of appealé did not
base its deéision on an unreasonable determinatioh of the facts.
It statea.that while the state court's finding that Josh and H.R.G.
bofh testified that they "usually slept gn the couch and sometimes
in the'bedroom" may not have beén correct, it was not an
unreasonéble interpretation of the téstimony, statiﬁg~tha£ a state
court's factual finding'is never unreasonable "merely because the
federal haveas court would have reached a different concluéion in
ﬁhe first instance.

' The Seventh Circuit concludea that the;e was a chance the
‘additionél testimony could have changed the jury's mind, given the
case rested on the jury's determination of the éredibility of the
witnesses, fairuminded jurists may weil diéagree over the é%tent'
.to which Josh's and Nancy's testimony was consistent with H.R.G.'s.
But without any'directly contradictbry'testimonyj'it”was”reasonable'
for the Wisconsin Appellate Cburt to conclude there was not a

L

resonable probability of a different outcome had they testified.
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REASONS FOR GRANTING THE PETITION

' The mistake Gage made like so many others is that he believed
in the ysytem. Gage waé given a court appointed attorney and
‘unknqwh to him at the time his nightmare had just begun and it
would never end. Gage's attorney did nothing to investigate his
innocence éhd at triai Gage was the oniy one to testify on his
behalf. The prosecutor eQen commented on Gage's son Josh not
testifying to the jury. Josh and his mother.ﬁancy were either in
the proximity of tthe alledged assaults or had direct contact with
H.R.G. after the alledged assauits, and could testify that they
saw no indications of the assaults ever‘happéning.

The Wisconsin Court of_Appeals has continually ruled that the
circuit courts factual findings must be given deference, See:

State v. Harvey, 139 Wis.2d 353,376,'407-N.W~2d 235 (1987). However

‘when the circuit court made a finding that "this was a credibility
case. And Nancy's testimony,'if believed by the‘jury, would §f
undermined the credibility of [H.R.G.]." The Wisconsin Court of
Appels realized the constitutional magnitude of this statement,
and in effect reversed the finding, it failed to consider it,
'recognize it, or address it. The court also failed to address
"any testimony that would be benifical to Gage's claim. The
Wisconsin Court of Appeals then determined that Gage was not
prejudiced by any of councel's alledged errors, in effect if had
done what it specifically ruled it would not dor'it reversed the
circuit courts factual finding.

Before AEDPA the Seventh Circuit had ruled that a basis of

- decision applied infrequently, unexpectedly, or freakishly maybe
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inadquate for the lack of notice and consistency, may show that
the state is discriminating against the federal rights asserted, -

Prihoda v. McCaughtry, 910 F.2d 1379, 1383 (7th-Cir. 1990).

¢

éecause of AEDPA the district court could not address or correct
this, even though it stated that any testimony'that‘would‘undermine
H.R.G.'s allegations could be critical. The district court ruled

that the states analysis of the‘prejddice prong of Strickland was

not unreasonable and the Seventh Circuit ruled the same. AEDPA

had killed an? chance Gage had at having his constitutional rights

enforced.v | | |
Wisconsin Eastern Court judge Lyhn Adelman has written a paper

titled: "who Killed Habeas Corpus?". As he stated in his péper the

writ of habeaé.corpus is explicitly recognized in the Constitution.
"Two great events in’American history establ}shed the reach and
power of the writ.'.The first was Reconstruction; Amoﬁng the
impo;tant constitutional amendments and'staputes passed by thé
Reconstruct;onACongressrwas tﬁe Habeas Corpus Act of 1867 in wﬁich
the -benifit of the‘Writ was extended Eo fdrmaly-enslayed people
and‘others cdnvicted in state éQurts".;.“[Tﬂhe Warren-pourt in the

1960's extending. the procedual protections in the Bill 6f'Rights

to criminal defendants in state courts."..."through haveas corpus.,

state prisoners could go to federal court to vindicate their

‘rights." (Who Killed Habeas?, pg2)

Judge Adelman goes on to explain how the Supreme Court led by

Warren Burger and then by William Rehnquist created new obstacles

for habeas petitioners., In 1996 the Antiterrorism and'Effective

Death Penalty Act (AEDPA) was passed effectively preventing relief

to many prisoners. whose convictions are obtained unconstitutionally,
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(Who Killed Habeas Corpus?, pg3).

In 2011 this Court ruled in Harrington v. Richter, 131 S.Ct.
770, that habeas corpus was only apprbpfiéte for addressing
"extreme malfuctions" ins state criminal justice systéms "whefg
there is no possibility that fairminded jurists could disagree."

Harrington @ 786. As Jusge Adelman pointed out this interpretation

is not supported even by the AEDPA, taken and taken literally,
would mean that a federal court could-neﬁer grant relief because

to do so it would have to find that none of the state court judges

who denied the claim was a "fair-minded-jurist."” (Who Killed

Habeas Corpus?, pg 3). The interpertation in Harrington of the

AEDPA 'stops short of imposing a completed bar on federal court

relitigating claims alreaay rejected in state proceedings,

Harrington @ 786. The Harrington decision states that the reason
for this is because federal haveas review of state convictions
frustrates both the staté's~sovereign pOWer'to punish offendgrs

and their good-faith attempts to honor cpnstitutional rights; i;
éistrubs the states sighificant interest in fepose for concluded:
litigétion, denies society the right to punish some omitted
offenders, and intrudes én'state sovereignty té a degree mptched

by few exercises 6f federal judicial authority (citatiéns omitted)/

Harrington, 787.

The States Courts Decision Is Not Reasonable

vBecause It Did Not Act In Good Faith

What the Harrington decision has done in effect is place the

states rights above individual rights. The problem with this is

that the states actions are not always good.faith attempts to

" honor constitutional rights of individuals. "[W}hereas federgi_
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judges have life tenure, judges in most states are elected or
subject to appointment or reeppointﬁent by officials who are
themselves subject to.elections. For a pfisoner claiming she or
he has been deprived of a constitutional right, there is a
substantial aifference between having the ciaim heard by a judge
or judges with life tenure and a judge or judges who must be

reelected or reappointed. (How Killed Habeas Corpus?, pg 4)

Gage is filing this petition pro se, he does not have expensive

lawyers to do research or file it on his behalf. He is asking

this Court to revisit it's ruling in Harrington v. Richter, which

makes it almost impossible for any habeas claim to be granted

"relief in federal court. 1In Gage's case the state circuit court

found a finding of fact that if the testimony of Nancy would of

been believed by the jury, it would of underminded the credibility‘

, of H.R.G. This was a he—said—she—éaid case, there was no physical

evidence, no witnesses other.than his accuser, and yet Gage,s:
attorney failed to interview or investigate anyone that was.in the
area when the alleged assaults haepened. This was a close case
when the jury foundiGage not guilty on 3 of the 6 counts.

The "state appellated court realized that there was no reasonable

or strategic reason for trial counsel not to call John and Nancy

Gage to the stand, so it went right to the prejudice,prong of

Strickland, and disregarded its own case law to reverse the state

" cirucit courts finding of fact. It then failed to address any

testimony at the postcenviétion hearing that would be benifical to
Gage's claim.

If any case calls for revisiting the decision in Harrington, this

is‘it. Gage ask’s- that this court decide if the State:court's
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decision is reasonable when it does not act in good faith to honor
Gage's constitutional rights, regardless of what reason's the
state gives for denying relief.

From 2007 to 2013 this court decided twenty-eight AEDPA cases

and denied relief in twenty-six (Who Kill Habeas Corpus?, pg7).
Gage asks that today'this court address the following questions:
Does habeas corpus exist for state criminal defendants?-

Does the Sixth Amendment Right to effective assistance of
counsel exist for Gage?

IS the state court's decision reasonable when it does not act
in good faith to honor the constitutional rights of Gage?

Gage respectfully ésks that his Writ of 'Habeas: Corpus be granted.
CONCLUSION |

The petition for a writ of certiorari should be granted.

Respéctfully submitted,
% /L;@ baf—
/

Date: M‘*"’A ?/ Zo 21

&
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