ECST SGRIPY
Re: SEWIENCIUG
To further prove the followleg afy

1) That the elemant of intent did mot axict spacitically
W znqnire::ouub;hhmu/dum,'a:

(2) The oonfusien in both word usage osussd by snxtety
(amnzmumlm). .

The reader, vhen reviswing the sentensing transeripnt will
mee that counnel categorically again statad, "Nr. Aesston
had no intent o hurt %

Apd the Court, vhen discuseing with ms the letters I sent
totbacmtl’omudmtmmthatxhldummm
ward, “graphically*, when, as the Conrt paintod out, the
word "written® should bave been my cholge of wards. I s,
in fact, so confused and in a state of extrew anxiety, that
Xcould not difremtiats hetwsen the nennings of tha words,
“grephioally”, “carpesed*, "uritten®, and "sobject matier®,
Thsrefore, dyalaxia is, hougver inoredibles, a defetoa 4f
connidersd in its totality. The investigative acd gudicial
aystem totaly failed, unfortonately, to ke availshle

all the facts t0 the Court.

A Judge or jury, hovever honorable, can only make Judgenents
on the infarmation provided. If the inforsation produnced by
the Judicial prooesa {8 incofrect caussd by the Sneffectivensss
or insdaquacies of it's departxnts, 1hen, in xy hunble
opiniom, &5 proven in this case at ber, a xanifest in juetice
occnrred. The unfertunate remmli is that the

will, and has,
due process and constitutional rights of the imdSwidwal are

subssquently viclsted,




furst G borstion vf sent ing -deta

437, Petitioner respectfully submits thac he has proved hereinabove
that his lawyer'si performance was so shoddy that it falls below “prevailing
. professional norms" and chat there is a reasonable Probability that, buc
for counsel's unprofessional errors, the result of the proceeding would

bave been different. Strickland v.Washington, U.S. » 104 s.ce.

v » 80 L.Ed.2d 674 (1984).

Petitioner prays this Honorable Court to get aside and vacate the Judge-

ment and Conviction.

Respecrfully submitted, / /

< [ wl




I hereby certify,

undex penalty of perjury that che foregoing is true

and correct to the best of my knowledge and belief.

i
p FenBunz
On this [s-r day of Peeember, 1985
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Dr B. HORNSBY miD. M5z, MES MCST. A3.Ps.5.
Psychologist and Speech Therapist
Corsulring Room . i . ’ Home
93 Wilbraham Place : : 39 Oviagman Street
. SWiIX SAE . SWi A
- TeL 017307528 . - eSS FESORT . Tel 01-~584 £799
SISCIENT TS
& TN Atie . aon. 32
- AGE: 35 yeaTs .
ﬁmsss; 16 DaXlea Rosd, Chinsor, Oxfordshize
- ’ Telephone - ChinnoT (0B3%&) 52056 .
sTeRESs IH 170 Semsa Calaza Dmive, Dazville, eaddforria 4525, -
AERTCA U.S.A. ] .
DATE SI=Nu Bth Novesber 1983 . .

-

The shove =an was fisst given a test of gensmal Antelligence, TaZely &he
Yechsles Adult Intelligence Scale on which he obtzinad the following resulis:

Scaled Sealed
Vextal Tests Ssore Pestoomance Testse Seare
Tefommaticn 5 Digit Symbol 10
Cezprehes=sion 19 Pictuxre Complation 12
Azith=etic 10 Block Desigs 11 c
Similavities 19 Picture Av—angement 12 -
Yoeabulary 1% ©  pbject Assexbly 8 .
Digit Span 9 ¢ I
[@ Wwhezs 10 is a\:e:as.,-' II
Verbal Scale I.Q. 125 |
Pe=formance Secale I.Q. 109 N .
: Full Secale I.Q. 119 thera 100 is ave~age- _
o This places ¥r. Smeston in the Top Ralf of Bxight Foxmal Intelligescs, berdering ' il

o2 Suvpexior, but it =hould be noted that thers 15 a significant difference Hi
vetween the 4wo areas of he=ssphevic functioning of 16 posnts. It should sdso. L ih
be mnted that his Sud Test scoxe ss raither spikey in that he cbtained the L
paxizun o0 tests of zbstract vezial reasoring avd of modersianiing of social . R
peazvioune {sea Sixilarities and Cosprehension), 4id alnost equally as well on &

mreber. He was ghle to repeat seven digitsinﬂxemec:de:hgim. sthich is 1
at ihe intelligent adult Jevel, but could enly Tepmat ¢rrap 4n Teverse oxdeX. :
Tris doss suggest a vexy PpooT mental inesery for symbols, & co=mon finfdng &n It
people with specAfic lea=ming aifficulties {dyslexia). Mr. A la. - 224 sush less

well on the Performance Tests and, indeed, the =elntionship detzeen shepes is

not immediataly rrpz=ent 4o him. It ¥onld seem that he is 2n amdile, thzt iE,,

a perssn who yrefess 4nforpation %o be pesented axditorily rathe than vismilly.

fie wes dlso vesy slow en the Diglt Sy=bol test sheveby one has 4o £i1i in

systols similar to Jetters in relation to mumbess aod A5 a timed test, This, 480,
1y typieally gooxly pecformed by pesple with specific learning aifficulties- .
T¢ will be seen, therefore, thot this 48 an intelligent zuza who -45 very axticulate o0t
znd presents pimeelf well verballY. : P "
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On the ¥ide Ppoc, Achievenens JTest pr, I\T N - had o Teading quotient of g5 and

2 spelling Qnstiens ot 79, ke Printed n?*t‘.:: than peipe » 4

B .Ccurgive s53e ant
spells J:baneticauy becang, of hig gpoa auds
t

- . . - 2
:?.E.ra.l{tz- ¥r, Szeaton is =tene hanged and =fghs eyed brt thére i3 a Eizong:
=iy Liste=y of lers ha:adedness. " e
" st1e Bistomv. These 15 2155 a positive Tazlly Ristory o 8yzlexsy, .
... \

: 22 2 gtomy Fetomalyy, Bhe doeg' mat know about the FIegrancy ana b:é..h
. * aTpaverily ae 2% yerws DA, was *Eown oyt of & car on 45 peg hezd g¢-
Bl ietdoeoys, Spoed anax eflexipais his mpihew told mip

easn denley as 4¢
have bepn irmate, a ménpn LI (T 25 & result of the f£a37,
Y Tooe of both, He yas 2lvays at the boteon of the cixey at pehopy
VeT tell 4he Lesange batwen., 3¢ K&l g .

Q';eizasacdtuke:hei:a.vuysnadzalesa.nmthi:skmhasstnodbin.'
| 5904 stead 8 pag adult af,,

ught
, hc 2ZTe 2azmopeq tu.ﬁe:u:uy &l thereforn they
‘ :iveu:'":ﬁm‘.mdthlngs ea:duasenuauﬂermtw&ytathuaenatsa
.Lcted._ This ofien leass ¢o &iscuaceptinns &M'ﬁm:dcs%. which has
the Cazne widh po, Szeaton, AS he $g npe able t5 repa docmmenty sw:ﬁc::nuy
fully ama ACiwately ang aveldg ACTounts ana Duch ax’

fuidance $n peg brsinesy &ffalrs,
s w1t top late e irprove teTacy skilly ant Y g Biving him the
5SS of the Cimtp, Society gp 43exica whe 2ight be able to St sozeone

stgge
21p bin there, ang 2150 of the 8=it1sh Dys)exss dssociatson 4p this Country ‘
) i : ;
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Data Seen: S.12,; .
Date of Birgy, ,2.43,

_&\VL T dge: 35 yenrs,

Ranspon Eivon fop Ra!‘p.rﬂ.!.
‘Ad'rice ¥&s zonphe about tp,. occupationg) &2d ganaray inph'cuiuan 3 4
dysl-.ziu, Tor whiep Be bag Tmerived 5 Qiagnosss, SI3e23mezt §p U.5.2, and
Bere recertly g, the U.x, :

1 Psw:ho-?::‘utationul As3ssamant, (Plense st dppandiy roo L
i, Jhce;cy of Previouy psychnlogieal tegting Precludey
ri -ae d J N

bay tha elfact of making him slower ang leag acenry
ia Precise sipple Drnta} *» =~ 2z, caleul&tz’uns.
Breds longer tim. to do appp :a.lculationg_. Bhn ¢k,




avnrnges 0 check

¢y for him to take
s
nimaelf o be
exiTs tizes
4his by use of &
conld howsva® be
1o his

5. Drsiradild
e-i:rntinia- any
and not to sllow
cuff ealculationti
‘rough snsveTs

and T
him,
of
off the
to agtizate 2
calculater (or i
sble to arrive st ad
supsTioT intellig-nee an

to hsve jomger *
s 8f any detai

given
azd to chack

4 logical st
han aveTALE time tO

shility feT him
led financisd

33, DesitT
assizilate snd chetk 211 aspncd
statamenis placed before Bime
+ his n-:hu:ir.gl 1avel of pesding of jpdtcidunl words in B
with bis supeTicT

Thils

grsde& \rnrh 1ist & cannsurate
<erbal iptelligence)
(cn:tu’-:xing sequence
chen aVeTLEte s ¥ill be
»RCIBE sbility is nlntively -
T ~verbsl
put due
pdrd 0 rendy

s 8t & 1evel &0

3 cc:pnb»nnio aphs

atences) ia oueh slows? spd les .

de.::enstrstei Jater 4n this repoTt Bis

o2k, s0d quite oxt of keepioE

jptelligencei it ssems thot Bis -:»ai—ns

¢to ¢his relative -nu:;!an' in :

re-rand, snd somstines to

to gapimilete th» overall

drtolls in the ennstitupst npntenc»n.
«hen

nqn-n'ti;l sncodisg

» of laog parsE™

pis rasdiz
s f£ivent

s of ae

YL
with his supazis
on iz £oods

cozprehe asi
be ne

al wemoTY:

seqwnf.i
re-Tant again «arions

peasisg and the 33
1so rnlstively
'pyin;' gy=bolse

se3 aenticaed 1B (&), (¢) axd (a) avove
Banpatyne s of thn

a, Be iz 2
ny dowR or &8

eing aiffienl®

writd

The seguen!
cap slae be descTibed

TechsleT t-st rasults wizs= . )
Mern 5\:’9-*)5%" Scaled CeoTe
(A-ce Group Aversge. = 105
43

'Pur:-ntilg.

Ccn:eptun.lisi.ng AbilitY SuperisX 17.
Terhal Cu:;rahousian
(orad) .
LveTage 10.33-

AvaTRRE 10
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1¢ is clesX from the _l.bbve compariscd that sheress bis
conceptuslising ability asd bis virbsl comprehansiod {gives
adeguate time “for sssimilation of jpformation) is st & weTy
= level, bis sequencing ability is st s si:ﬂi!iemtly
lowe

geptioned in (), (®)s (c) amd (8) rospectively pumsricsl

fiueney 20l in Tendinge .

£, 1In speliing be has & ¥~TY 18 standard’ sc6T* of 5 - commansurate

with sxpactation for an Il of 15; Eis percentile L1ewnl & o2

thin test suggests that moTe thed 955 of his 3ge group would

ahow & pigher gtandard of 5pe.11$.nz; 4t ia DO wondsr thed that

ha has & seanse of {nfariority about Bis spalling and resding
:i.nuiequ:ic.l' in ‘thia zeapects snd prefers to xvoid a1} anpeceBSATY .
atismpts tO pive vritted sxpressien or to b«-cm; ¢go much

jnvolved in the rupnmihility 1oy the praparstion, sexutiny of .
evalustion of documentis, prelerTink 4o Tely upon & colleague °F

4o this Tespects gis techoical as22icultias 10

expert adviseT
sprllizg ap Dot appeaT to be p,rim.rily axsocinted with the sequencing

adifficulties mantioned 48 ?H'l[ﬂ'?h' (=) (ON (c) end {a), fer
ip the auditory asquence af the -yll.‘.blai, put
bos the :rutest asftienlty in astablishing =2 sdequate phener&—
forming sound anits ints thedz

(

gragheoa COTTE ppondench (» .5 tT803
cozTesponding wTitten :nﬁurpnrt:) . .

Coz=o=nts o3 points (n) %o (£} sbovee
14 is clesT 4bat be i3 of SupariecT Yerbal Intelligemee Yat has
5 aggficultias iB parpesaing this te12y affectively 4B eertain

areas of reception snd -xprouien of -sycbolse, both nlyh-b.ticn

sp acsdezic gtudies end id mome spdustrisl comonreie

and W rical,
applicstionte

)( 111. The abeve cocarnts ATE tased OB quntitltiva assessment sgnd comparizsd

with suﬁstig..l DoTSS . which elmarly indicate [YO3% Ai.u:repn.n:iu

L —— Batwaen Q:Pp:tl.tions for his SuperieT intelligence and bis actusl
! : ARTATYE
et

jonal attaiooent levels, TheTe 3%s howeveT, O5F imporTant AP

: iE/tne degres of secondery smotionel 'in_vnlv»npnt, rpprebession and
shich sften p'.rsiatn leng into uiulthood, as &

soloezability to stress
chool expezisncesy ane to such fretoss 8% the
el

consequence of unbzppy *

~-VVawinm:=
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Lack bf yocogrnition py teschers ¢hat he bad & speeilic 1paTning
diffienlty o dy;lo:is.

* gngterd of Feco s4ipn of his dyslexic problemdy be Wl npbruded for

1zine 53, ‘..éa mude to frel that Be Y58 infaricr or stopide

Brfore his xritisg asgeiculties becane lppmnt ip SecondsTy schooly
Be Bad bred regerded 28 63° of the 'a? siEess (Bright poys) eod most
af his friends ¥eIe aimilarly '.L"ntr-wrl;‘ op reachird gecondaTY
sehool, he was .apa.ra.f.ad frem his griands, sad allocsted ta & vory
jow stiress zoongst boys of loweT ability and eved lower ;spirsi:im
who weTe refexTed 0 by hio as »The Bully Boys®e

As & Tesult of tbe 311 affects of (a)s (®)s (c) sboves thate
anems to bovE oceursed = 33 so often bappens ip those csaes wheTe
dyslezic school children £231 to have theiT prableﬂi idpnti!i.pd Yy
their teachaTs and sulfeT dispusgpwnt, pnfsis -p:ni-:hn-nt, purtfol
ridicule asuslly BY schoolmatas, put in this caae alse by & gascher =
:igniiicmt 1assting hat® to bis self image s0d- confidence xhenaval
he is confronted BY txsks prasenting & probles on. acconnt of hiin

ed.uutiou.l wapknessese There i8 — 2% jp his case = ofian ;pprebpnsien

snd stress canaed if a dyshzic adult feels that he wxill have aifficnlty ’

in copceslilE wihe skeletoR 3n the cupboard” nia dyslexic asgeiculty
xkich be szl repavds %3 & wgtigzs of inferinrity' in ~isw of the -
ract tbat Dany adults confus® tEis ¥ith $115taTREY and would consideT
him stupide Feoce,. 13 ordnr 0 gvaid revealing his o&nentinul )
dp!i:i-nc-:,_su:h s prrsct wonld prefer otheZs, ‘-W_ﬂ_’_v to
check through documents o pis beball; gimilaxly 2 simple orsl

———ve uve bepn E3MEs fe zay Tral gaizly suze of nis gromsdsy gnd
wonld dsubt his comprt#BE” 1o 3\21! any lnhseqm-nf. docnm-.nt.l.t'inn f'er
try to gpalyse it2 ‘meaning i2 preciae detnil a3 eonfirming oF podifsing

the original vaTh2l -..wtnnent.

1t i to be poted that i2 the xeport ol t8° Notiosal Werling PatY

.iith Dysloxh" gat vp at tbe s;:ggas“tion of the Depte of
e=ploy=-sty (sme CR2PET y1 paragrsphs 134) - it is stated hat
Asdult gyslexics often ncponot ©OPP with the special drmends pad
£ham in lateT yeraTS and =&Y ww_‘_’:. This Frisps® fmay 06CTT
3¢ the dnmﬂ-.ﬂ ere spuitically oo theizT rapding and allisd gkillss

but it wonld ;pp".r"f-hat stTess outside the Seholastic spheTr ﬁﬁ% 1

o maduce this K24 of trouble®.
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of the Toport (Publishpd by the Royal Association

I pu:.;rn.ph 135
for pisshility snd Bebahi.liutinn) gt is stated TI must be borne iz

gind in considaring a1} handicapped people that theirT diasbility .
: i5 » point of vw ood that, while dizect strass on such - ]
a point w31l erxtainly be likely to eoke B gpecisl impact, 1Y kind

£ it bhas RBo relation to ibe disability ms such, 38Y

. of siress, evoR i
O g ao tp gpeak couss the individual “to give vay at the weak spot”

case tbe sxpert witness on

% st i3 to be moted that 22 recent
Tzt dyslexis in the Crown Conrt relszTed Lezrned Connsel and tha Judge
rt of ls'_l.tiona.i Toxking

and Court to the sbove i:'.n-ii.a:s of the Repo
Party ez Pyslexin. I ndded the £ollowing cocmentaz=

{=slications for Witneos eye=zinetiso

Poscible
1 exscinstions, earlisr

/ 1, Iz situations of strras of writian or 6T
storsd WP w1oads® of exxisty apd inferiority (previously Liddan

and/oT cn:p-n.uteé for by the maE of otheXr Lptitndcg) pay ba
tyiggeTed of{" by preXsiits

sychological " Laa" (Yerkes-Dodson)

g, Accordizg to a well knoxd P

T T e

¢ arousal for any task - 37 this is

thsTe is 2B optims= level 8
rmance =6Y suffers oprassure”

not yeached, OF is excerded, perfo
which =ight be seeaptable to a uon—dyahxic. might in the case sl

e b-'suﬂicipnt to triggeT off such & degTse of emoticnal

a dyslezi
arousal as to canse & PATF30D to coz=mnicete inaccurately in =2

of the following weysi=

ne BEe Y pot seY words he mesdS to 88Fe

b, Be Y 87 <ords he does Dot mesn to BEYe

Be may not write exactly chat he m-sns ts conveYe

down woTds, which be did not n»w to writes

read with propeT pnderstesding documents pl‘&cad

Ce
4., Ba meY arite
oe A he m8T pot’

e,

? \afore him, be =57 aign documents agparently signifying Bis
i cgrmement ‘to their content (21tbough this might Dot be the
ease &b sil.) “2 ’

whilst sueh reactions 88 iz {1) =nd {2) do not inv Liu.bly arise
in paTscns with dyslexis = for some pe¥3033 w31l fesl g?_,;,e secuUTE

* pacause theiT dyslexis wos
provided - i{hey sesd mest 1ikely to crise 83 apcon
‘conssquences of being misunﬁarsuod and mistreated 8t school BY . X
taachers, schoslzated {224 somatizmes by par=nts), oF P¥ +ba Public 0‘\

e .
x 2 N L - i 5
- > WX e At g . —-

jdantifisd snd special remndisl tuiticd s
dar}'-ouotiﬂz‘nl'

ox - y
e L
: e

o d




- ATPONDIX .

<o Date sesnm: 5.12.83.

chznnur. ) .

} Bx0Be : i

[ 1, Iptsllicence Tast Regulis, " -
Fechsler Verbal T.Q. of 125 Superiar Levels

Wachsler Pariorzasce I.¢. of 109 AvsTaZe R

Wechsler Full Scale 1,3. of 118 Bordering on SupsTier Levels

Attaipment Togts (5.12.83.

Attaam ol

Wids Renge Achisvepsnt gradsd Word Rasdingy Testy
gtandard ScoTe 120, Parcentile 51l.

Schonell Silant Raadine Test.

Reading Co=prebemsion dge was anly 8t lﬂ.’.. ysars due to seguential ma=ery
difficulities in raading lengthy passsges of words, On & 15 minute tast

and Te-read prasages {containing segurnces of sentences} in order to

sasimilate scecurate the infor=ationa .

Wide Ranta Achisvagant Soalline Teste

75 and pnr:-nts.lg's - which ia & veIy low gtandard most discrepent with
azpectation for bis SeperieT ievel Varbal I1.Q. of 125 by = aiffarence of
about 50 standard score poipts. The test score surassts thst. 35% of bim
age gToUP would obtain 2 betinr spalling sctite ’

wids Range Achisvezant srithmetic Te xt, . L.
Ee obtained & standnrd score of 84, prroesntile 14, suggesting that over
80% of his xge grony wonld obtain & righer srithmetic score oD this teste

dopa not indicate 1aek of potentisl for the acguisition af Mathematical
ynowledge (tbrouch spplication of pis Superior Istelliwence), but esl¥

. A)
s=guentinsl me0TY retantion and ratrisval of carrying £j.;u.ru, gnd po=be¥

. bopda, tables, etc, *tE. Fhilst use of 2 :q.lt:ul&tur wonld nn:doub'u-dly be

(The above srsults ‘B.11.83, by DT. 5, Hornsby FhD, L.5¢. =&, 8.c.5.T. A.B.Ps.S.)

be nesd~d an sxtrs 12 cinutes %o complate dus to his peed to rosd, comrasd,

Fe obtained the very Jow standard score of 75 ~ cormennurate with zn I.Q. of

Ax explained more fully in ibe forsgoing repoTt, chis rerlatively low ScOTE

¢that he is at prasent nindered By dyslexic a4fficnltins Sepeding flueney 38
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 QuANTITY AUTHOR PUBLICATION eACH TOTAL
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___ anpersoN.L- N eiping (he Acoisscen! oitn tne Hegaan HENGiEES . 50—
" BRIGKT: G- Trs ADOM: nptasuic FRlUT 225 mm—"_
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e CRU::KWLNt. . Adolescaace A Tims Btwosh 10—
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who Kilie 40—
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The M.B.D- chitg Growd Bl —e—
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Tne Bant Kid . 185 I
Learnnl Disspdines 2 Juvanild Deltinquency 150 e
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. 10758
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WMAUSER, Ad. The Ramegistion ol L.D. I Juvenile Deninquent youth 50 P
e BEHRMANN, r. wHyis B always me? 00 .
PN PRINHL ACLD JDILD Whare po Ws GO From Here? 395 e
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S

BEHAVIOR u\onmcxnon
SymptomE. & Bensvioral Apnormaiitis3 AD e
Banhavior Modification of Lesmning Dissbilities 500 """
Benhavit? Magitication 2 Beginriog Asaging B a——"
lelan:umum & Aversive Conirel 10 Tne
aopaihicstion of Aehavio’ . 8
Ths Dystopic Synorome D e
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50-ves! Revisw of Dystexis PE R
Cant ARl Can WIS, Gant Talk Teo Good Enns? 435 i
gotutions 10 108 Ricdie Dystexis 2600 "
Tha Dysiesic R . 625 "
Tnras Dingnosis patrerny of ARasdmy Duzabilites 5D e
Dystexia - proprems of Raaging Disapuites 2160 "
Reading$® in Dy:tnil WD "
Tesching N8 Dysiaxis E00 e
Dysiexis Wht vou Cen & a1 Do Apout n 1I5 e
Dystexis: Dissbifity is 8 Socis! probism 135 —
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- NHS Foundation Trust

26/05/2017 Unity House
City 8 Hackney Therapsutic Community

& Outreach Servicas

2 Crozler Termce

London EB 6AT
Telephona: 020 8510 2332
Fax No::020 8510.2335

Emall: UnityHousa TCOS@altt.nhs. uk
Webslte: h@:{lwww.elﬂ.nhs,ux

§2085102335 fax

rentsty

Re: Kaith Smeaton - D.O.B, 03/02/1948 - NHS No. 444 636 0249
Dear Rose Amall

Mr Smeaton was referred to our service for assessment and treatment; | have met with him
on & accasions,

Mr 8meaton was referred to our servics for treatment of symptoms of PTSD as a result of 2
diffleult ohildhood and his experiences of being convicted of Fraud In the USA, He
experiences flashbacks, anxlety attacks and severa depressive symploms,

These symptoms are exacerbated in stressful sftuations; | was therefore alarmed to hear that
Mr Smeaton s due to be avicted fram his accommodation. Mr Smaaton 13 due 1o starl
phasaed freatment for frauma at the end of July, it is paramount that he is In stable
ascammodalion to effeciively make use of the troatment; It is my oplnlon that balng made
homeless will have a datiimental effect on Mr Smeaton's mental health.

If you need any mote Information please do not hesltale ta contact me.
\.’ours sincerely,

—
-

.
.

Taiseer Shaihi
Clinlcal Pracfitioner in Psiychotherapy

ﬂaﬁ:‘i T pE  BWTional DAENONIS baTing Flord (477

Re: . Page 1 of 1
Chalr: Marie Gabrlel Chief Executlve: Dr Navina Evans

JF you would fike fo bacome a member of East London NHS Foundalion Trust, you can call our
freephone number: 0800 032 7287, Visit the Trus! webslte at www gastiondon.nhs.uk or emaif:
foundation@eastiondon.nhs.uk
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7—Tue STANDARD OF CARE
tions ought 10 apply if the

7-19 CHAPTER

guard .agaiust the man’s infirmity". Similar considera
claimant is the worse for drink.™
7-2af Where e personal ;hamctcrisdcs of an cmployec such as a limited
‘ f the Bnglish languags exposes him (0 &R enhanced isk in the
workplace, 0T expases others 0 an enhanced sk from him; the employer must
take such steps as ar¢ aecessaty to reduce oF remove that risk.© The extent of any
inquiry required 0 identify. the enhanced sk before it atises will depend upon
tably the likelibood of the %ok ansing and the gravity of the-
£ it does.*' Quee an.cuhanced €sk is perccived., the question. will
be ad Tmatarly where an indivudal hasa -
which a duty.of ’

agise how: praperly i should: dressed.
KRowo. mcxpcncucc-ﬁr a task or othet ~ciivity in relation 10 0

care exists.”?

(C) Gravily of the consequences

Overtap. Again there is some overlap with the preceding section. Here, @
consideration o thie seciousness of the potential ouome for an individual if duc:
. careis_not taken. Just s in the discussion above the charactedstics of 1he.
dividual can be celevant. There is also the inhcrent tisks of the activity 1
question. So the cases Wil be the claim is

divided into two: those where
sgainst 2 persen with o disability of some kind: and thosc involving '
perfornance of same Zxtca-hazardous act

7-2L

ought to know,

722 Disability of body oF wind. Ifa defeadant knows, OF ug
actions OF omissions may Cause injury to peLsons with a_disabitity, &
: / judividually ot generally, the standard of carc o be achieved reflects. thak
knowledge. The care 0 be taken will be proportionate (© the circumstan
known.® Itisnotd question of taking more than reasonable care, but that,

—ircurnstances known, rcasonable care réquires pi \
the clatmant from consequences: aggravated by his disability. So, sincg 4]
/ cyed man, working with hammer and chisel on metal, stands t© suffer g

(s qoLgttA
¥ Gee the cases cited 2 Chd, pras 48w 4-50, above, 2k Griffiths v Brown {19991 P

betow. ChE0, para. 10153

« gawkins v lan Ross (Castings) Lid [1a70} 1 All ER. 180 {an Indisn Jabourer with &2

_q,% imowicdge of English wak cmployed to cary 2 tadic of molten metak with another 12bot

> @ fomes v Hi & Grondage Lid {1968} { Q.B- 94 (a Jaroaicon jmmigeant who co¥ d
in the factory); 8ls0 Darvill v C.

mdnorwﬁmmmahlemmdsifﬁymdwtpos{cdm
) likely to cavsc deroatits only- to thase with

(1972 13 KR 275 {contact with i
susceplibility 1o &, where ample precautions were (aken by the provision
woshing focilities, e
$ 42 See pare.7-24 onwards.
3 gadersomn v Lyoter {2008} EWHC 2790 (QB.), where & skiing iustructor wal negligent
propesy io assess the shiing nbitity of e clairnant and thorealler supezvise him sufficisotl
when toking him and athers 10 ski off-piste: particular lagawd was mvolved given e
quality of the stow and the presence of mature Uoes. :
ranice & Accident G2 L

+ See, c.g. Lond Wright in Northwestern Ustlities Lid v Lendon Gua
Canpr v Mudr (19431 AC 448

& AC. 108 at 126 Sec 3lso Lod Macriltan, both in Glasgow
Read v 1. Lyons & Co Lid [1947] AC. 156 at 173.

LQR.P
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East London
NHS roundation Trust

Private & Confidential ’ _ Ploass reply to:
Ciy & Hacknoy

Specialist psychothorapy Service

Vivienne Cohan House

2 Crozier Terrace

€8 8AT

(eccessed from Homerton High Stroat)

Tal: 020 8510 2000
To Whom [t May Concert, Fax: 020 8510 2901

wm:wnmmm
Date: 8 Dec 2018

Ro: Mr Keih SMEATON

|mnwﬁngwwpomw&neawnmmsm@wllode(am.counmammmBduetoaucnd
m1momwm1a. .

mSmea!onwasm(enedlo(;kyamHadnmvSpedalis:Psyd;mhmws«v‘cemeyMGmdtﬁsMoml
msnwemsdmzndmzow.mhaseanmmdMwwmgiﬁvoawwcnmonmhomwzow

afler
mﬂmt«mZmemeﬂmmwmwﬁﬂamﬂQmwmx

Mr Smeaton mwm.wmwmwﬁmw.wawmamw
bﬂanwﬂﬂummﬁkde(F 43.1 In1CD 10} with

mgm\dmgoepmsmwenﬁoty.
lneﬂaammmmummmmyﬂsommsmwhb mood.emoﬁomandooqnlhfe
Wmm 3 hsvoanengampadonhhabwmfundimmdmmmyday.
Eedetnar\d&mwmmhﬂfbhhabﬂkymmmmmdlamwamaﬁm.whmp

IfodMgmnMSmmn'smmaﬂcrwy.mwmdhbdﬂnmammwallotréslreatmml. gis
mmuwmmmwmoﬁmummmdmw.

ubmwwwnmmmhmmmmﬂimsmmpointlnnmemidbemsefﬁﬁm
mmwmmmmmmmmwgwammw‘smmdm.

Pleasoam\hwlocwmdmafywwbhmmmwmyw.

ta Cronin

Cognilive Anaiyﬁcmbt




United Nations Article 9 — Accessibility
R

1. To enable persons with disabilities to live independently and participate fully in all aspects
of life, States Parties shall take appropriate measures to ensure to persons with disabilities
access, on an equal basis with others, to the physical environment, to transportation, to
information and communications, including information and communications technologies
and systems, and to other facilities and services open or provided to the public, both in urban
and in rural areas. These measures, which shall include the identification and elimination of

obstacles and bartiers to accessibility, shall apply to, inter alia:

a) Buildings, roads, transportation and other indoor and outdoor facilities, including schools,

" housing, medical facilities and workplaces;

b) Information, communications and other services, including electronic services and
emergency Services.

2. States Parfies shall also take appropriate measures:

a) To develop, promulgate and monitor the implementation of minimum standards and

cuidelines for the accessibility of facilities and services open or provided to the public:

b) To ensure that private entities that offer facilities and services which ate open or provided

1o the public take into account all aspects of accessibility for persons with disabifities:

<) To provide training for stakeholders on accessibility issues facing persons with dimbﬂiﬁ&: >

d) To provide in buildings and other facilities open to the public signage in Braille and in
easy to read and understand forms;

) To provide forms of live assistance and intermediaries. including guides. readers and
professional sign language interpreters. to facilitate accessibility to buildings and other
facilities open to the public;

) To promote other appropriate forms of assistance and support to persops with dissbilifies to

ensure their access to information: -

) To promote access for persons with disabilities to new information and communications
technologies and systems, including the Internet;

h) To promote the design, development, production and distribution of accessible information
and commumications technologies and systems at an early stage, so that these technologies
and systems become accessible at minimum cost.

22
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Post Office Box 58
Springfield, Ho. 65808

Petitioner Pro Se

WITED STATES COURT OF APPRAIS
FOR THE NINTH CIRCUIT

N/ : )
A+ Pet{ tianer, W
vs. M Case No.
UNITED STATES DISTRICT CCHRT, In re: AN..l~ v. Cnitad States
Northern Ddistrict of Califernis } o..mm«wmmwuim
Hon. . W. Schuarzer Presiding, )
Respondent.. W
¥r Fhillfp By Winbewry, Olark:
' __FETITIGH FOR WRIT OF MANDAMUS
=S T AT O Al
> COMES 'NOW, EIE\r . , bereinafter; Petitiomer, t6 move this Honarable

ooﬁéhou.nwnnnuﬁanun of a &e@hg enjoindng the heréin named Ress
moﬂrﬁn District Court Judge Wm. W. mortuu.n i to issue an order "Spec uh»o&hqa
stating all reasons aba\on. grounds for _denying this Petitionert®s. 28 U.S.C., mon

2255 Motion and other Bq«wou.n not ﬂ.aoE_H« ruled unpon.
F%«gggﬂgaggﬂo Emam,ﬁounnndun&"a
the follewdings .,

1. Jurisdiction for the extraordinary writ of manderms is vested in this




b

LA

Court by virtve of 28 U.5.C., Sec. 1361, 1651, 1651¢a) and 2342(1), AND Eute 2}
OF APPELLATE AROCEEDURE.
2, On February 12, 1985 this Petiticner filed a Motion to Vacate Sentemce

and Gomviction pursuent te 28 U.S.C., Sec. 2255 in the court of the herein
named Respondent. Sald Motion was docketed and assigned Case No. C-85-1551-WiS.
{See Attached Hotion marked Exhibit ™an).

3. Om April 7, 1985 the Petitioner wrote a letter of inguiry to Respon-
dent Judge Wn. W. Schwarser to learn the status of his pending Motion. (See

Attgched Letter mirked Extdbit wBA),

.he On April 11, 1985 Respondant Schwarzar responded with a "Blanket Order

Letter Demlal™ of all motions sutmittad by this Petitionar. Sald letier stated

in pait: '
"Zesvording to your letter of April 7, 1985, please
consider all motions filéd by you in this court, to thae
extont not previcusly ruled on, to have bean denmied.”
(See Attachid letter marked Bxhibit "C®).

Se On Zpril 18, 1985 the Petiticner submitted a Motiom for Clariffcation
of Denial of Motion. (See Atteched Motion mirked Bxhibit *pn), As of this
writing, nefther the Court Clerk or the Respondent have acknowledged receipt of

this Mcotion, met ruvled upon it.

6, When the Patitioner filed his 28 U.3.C., Sec, 2255 Motion, he believed
then and still does that his Motion wes filed in good faith for a good and Just
causé af action and warrants the rellef sought. He knows e'i‘e 18sues raised vare
neither frivilous or malieicus and sincerely believes this Court would grant
relief if this Petitionsr were alléwed to appeal, but with no ordér fo appesl




Respectfully subuitted-cm this day of,

: ﬁé@rm 318 :r.s. ST, Bty 793; a7 r..r-a
—ﬂ%k‘;-.v [ *

il i & gg:.mt'?g- . .- E: .Hs is td. : E!...g :‘.t -

&M b:r m:m et cmpamne&% iouai-se

oy
TR

‘resias L

s dme e

1624 (19!»3)

T ! . sa,:'fa:m.&-?-ﬁ iy
A slas*’s‘ét. 269;1;;9 LB 5?65 7915 Sa&" Ak, &ﬁ’f
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THE CLERK: CRIMINAL 83-213, UNITED STATES OF
AMERICA VERSUS KEITH SMEATON.

WILL COUNSEL COME FORWARD AND STATE THEIR
APPEARANCES. |

MR. LUCKEL: EB LUCKEL FOR THE UNITED STATES.

MR. HANSON: JEFF HANSON ON BEHALF OF MR. SMEATON,

WHO IS PRESENT THIS AFTERNOON.

YOUR HONOR, I BELIEVE, AFTER EXTENSIVE DISCUSSIONS
WITH BOTH THE U.S. ATTORNEY AND MR. SMEATON, WE ARE PREPARED,
I BELIEVE, TO DISPOSE OF THIS CASE BY ENTRY OF A PLEA THIS

AFTERNOON TO A SINGLE COUNT.

I WOULD ASK THE COURT TO POSSIBLY HEAR ME OUT ON THE
BASIS OF THIS PLEA BECAUSE I THINK IT IS VERY IMPORTANT TO
MAKE A RECORD ON EXACTLY WHAT WE ARE DOING HERE.

COUNT 5 OF THE INDICTMENT ALLEGES, IN PART, THJT
CERTAIN MISREPRESENTATIONS WERE MADE AS PART OF A GENE
SCHEME TO DEFRAUD, WERE MADE TO AN INDIVIDUAL, MR. SCHAFFER,
AND THAT AS A RESULT OF THESE MISREPRESENTATIONS, MONEY WAS
TRANSFERRED BY WIRE TO SAN FRANCISCO FROM MARYLAND.

| OBVIOUSLY, THE COURT IS AWARE OF THE BROAD NATURE OF

THE WIRE FRAUD STATUTE. AND IN THAT RESPECT I HAVE INFjRMED
MR. SMEATON THAT A MATERIAL MISREPRESENTATION OF FACT TO, AN
INDIVIDUAL WHICH INDUCES HIM TO CAUSE MONEY TO BE TRANSFERRED

TO MR. SMEATON REPRESENTS A TECHNICAL VIOLATION OF THE

STATUTE. ??
i 4 *




%
) © 3
‘st 1 | I BELIEVE EVEN THOUGH MR. SMEATON HAD NO INTENT IN THE LONG
2 | RUN TO EVER TAKE THIS MAN'S MONEY AND NOT PROVIDE HIM WITH
3 | THE DIAMOND, WHICH WAS THE REASON WHY HE ELICITED THIS PAY-
4 | MENT, IN THIS PARTICULAR CASE MR. SMEATON HAS ASSURED ME THAT
5 | HE MADE ALL GOOD-FAITH EFFORTS EVENTUALLY TO PROVIDE
6 | MR. SHAFFER WITH THE DIAMOND. HOWEVER, MR. SHAFFER, IN |THIS
7 | CASE, INVESTED AND SENT MR, SMEATON MONEY WITH THE UNDER-
8 | STANDING THAT THE MONEY WOULD BE PLACED IN A TRUST ACCOUNT
f{,? 9 '.AND THAT THAT TRUST ACCOUNT MONEY WOULD BE USED TO GO DI-
| 10 RECTLY 70 A DIAMOND DISTRIBUTOR FOR PURCHASE OF & DIAMOND.
1l AT THE TIME MR. SHAFFER SENT HIS MONEY TO THE
12 | ACCOUNT AT LLOYD'S5 BANK HERE IN SAN FRANCISCO, MR. SMEATON
13 | DID NOT INTEND THAT THAT MONEY WOULD BE HELD FOR PURPOSES
/:‘ﬂ 14 | SOLELY OF PURCHASING THAT DIAMOND. RATHER, IT WAS TO BE USED
15 | TO PAY OFF OTHER BUSINESS DEBTS, AND MR. SMEATON KNEW TEAT AT
16 | THE TIME HE ACCEPTED THE MONEY, EVEN THOUGH AT A LATER DATE
17 | HE DID ATTEMPT TO GAIN FURTHER FINANCES TG, IN FACT, PROVIDE
18 | MR. SHAFFER WITH A DIAMO2D, BECAUSE AT THE TIME MR. SMEATON
f) 19 | CAUSED THE MONEY TC RE TRANSFERRED, HE DID NOT INTEND TO, USE
) 20 | THE MONEY PER THE AGFEEMENT HE HAD REACHED WITH MR.vSHAF?ER.
21 I BELIEV: THERE IS A FACTUAL BASIS FOR A PLEA TO AN
22 | ALLEGATION OF WIRE FRAUD. THAT IS BASED SOLELY ON THE FACT
23 | THAT THE CASES SEEM TO INDICATE THAT A GOOD-FAITH BELIEF| IN
24 | THE EVENTUAIL SUCCESS CF A COMPANY OR YOUR EFFORTS TO EVEN-
25 | TUALLY MADZ WHC™.F A GTVEN CLIENT DO NOT REPRESENT A LEG
o

— ’«, ' '5"0\

ASSOCIATED FEDEPRAL, RFEPORTERS SAN FRANCISCO, CA 415*863-4211 .
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DEFENSE TO A CHARGE OF MISREPRESENTATION OF A MATERIAL EACT

CAUSING SOMEBODY TO INVEST. AND BASED ON THAT READING OF THE

LAW SOLELY, MR. SMEAT2N IS PREPARED TO ENTER A PLEA TO

COUNT 5. AND I HAVE FULLY INFORMED HIM OF THE CONSEQUENCES

OF THIS, AS WELL AS THE POTENTIAL PENALTIES THAT ARE
INVOLVED--FIVE YEARS AND A $1,000 FINE. AND I BELIEVE HE
FULLY UNDERSTANDS THAT AND IS PREPARED TO ENTER A PLEA TO
THAT PARTICULAR CCUNT.
THEREUPON :
KEITH SMEATON
WAS EXAMINED BY THE COURT AS FOLLOWS:

Q  WELL, MR. SHEATON, DO YOU AGREE WITH YOUR COUNSEL'S
STATEMENT? ' |

A YES, YOUR HONCR, PASICALLY, THAT IS CORRECT.

@  YOU UNPERSTAID I HAVE TO ASK YOU CERTAIN QUESTIONS TD

ESTABLISH THAT YOUR PLEA IS MADE VOLUNTARILY AND KNOWINGLY?A

A YES, SIR.

Q  YOU HAVE DISTUSSED THIS WITH MR. HANSON?

A YES.

0  WOULD YOU S$TATE HOW OLD YOU ARE, PLEASE.

A THIRTY-FIVE YEARS OL9.

Q WHAT'S BFEN YOUR EDUCATION?

A STANDAﬁD BR™TISII EDUCATION~-VERY LIMITED. WELL, NOT
EXTENSIVE.

Q UNIVEESITY E'’CATION?
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A NO.
Q  YOU WENT THROUGH THE SCHOOLS THEN, SHORT OF UNIVERSITY;
IS THAT RIGHT?

I BEG YOUR PARDON?

HOW MANY YEARS OF SCHOOLING DID YOU HAVE?
I LEFT AT 15.

SINCE THAT TIME, WHAT SORT OF EMPLOYMENT HAVE YOU HELD?

P 0 »r 0 ¥

I HAVE BEEN MOST OF MY TIME INVOLVED WITH THE NAVY AND
YOUTH ACTIVITIES RELATED TO THAT PROFESSION.
Q HAVE YOU BEEN IN BUSINESS?

A NOT UNTIL--ONLY SINCE I HAVE BEEN IN THE STATES. I FIRST

CAME HERE AND ESTABLISHED A POSITION IN MY FATHER'S BUSI

NESS

OF WHICH I WAS PURELY A SALESMAN.

BUSINESS MAHAGEMENT.

I HAD NO EDUCATION IN

Q MR. HANSON 1§ YOUR ATTORNEY; IS THAT RIGHT?

A  YES,

Q HAVE YOU FULLY DISCLOSED TO HIM ALL THE FACTS RELATING TO
THE OFFENSES WITH WRICH YOU ARE CHARGED IN THIS COUNT?

A YES, SIR, TO THE BEST OF MY KNOWLEDGE.

Q AND IIAVE YO!U : 1SCUSSED THOSE FACTS WITH HIM PULLY?

A YES, I HAVE.

Q

OFFENSE, THAT IS, WHAT THE GOVERNMENT MUST PROVE TO GET h

L SRRV

AND I TAKE IT HE HAD EXPLAINED TO YOU THE ELEMENTS OF THE|

e ——— 5

CONVICTION?
-u————'_-'#-———-‘

A

2

YES, THAT TECHIICALLY——-—

»-——-———""_——-—’J—
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1 | Q DON'T TELL ME. I WANT TO KNOW THAT YOU ARE SATISFIED HE
2 | HAS EXPLAINED IT TO YOU.

3 | a YES.,

4 {9 YOU HAVE DISCUSSED WITH HIM WHETHER YOU HAVE ANY POSS-

5 | IBLE DEFENSES TO THE CHARGE?

6 | a YES, YOUR HONOR.

717Q ARE YOU SATISFIED THAT YOU DISCUSSED THE CASE FULLY| WITH

8 | MR. HANSON?

9 | A YES, SIR.
10 | @ ARE YoU SATISFIED THAT HE HAS FULLY CONSIDERED YOUR
11 | casE?

12 A YES SIR.
13 | @ ARE YOU SATISFIED THAT HE IS COMPETENT AND HAS FAIRLY
14 | AND COMPETENTLY ADVISED‘YOU?
15 A YES.

16 | @ YOU UNDERSTAND THAT IN COUNT 5 OF THIS INDICTMENT YOU

17 ARE CHARGED WITH WIRE FRAUD?

18 | a YES, SIR.

19 | o MR. UANSON HAS DESCRIBED THE ACTIVITIES THAT ARE THE
‘\_W n

20 BASIS FOR THIS CHARGE.

21 DO YOU ADOPT 7HAT STATEMENT? YOU HEARD HIM MAKE THAT
22 | STATEMENT?
23 | A yES.

24 | g IS THTS A FUJ A°D TRUE AND CORRECT DESCRIPTION OF WHAT
25 | OCCURRED?

ASSOCIATED FEDERAL REPORTERS SAN FRANCISCO, CA 415-863r4211
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A YES, YOUR HONOR.

Q DO YOU WANT TO ADD ANYTHING OR MODIFY OR SAY ANYTHING

ELSE ABOUT IT?

A THAT THE REPRESENTATIONS TO THE CLIENT WERE MADE BY A

SALES AGENT OF MY COMPANY FOR WHICH I AM RESPONSIBLE.

Q  WHAT REPRESENTATIONS DID YOU MAKE YOURSELF? DID YOU

HAVE DEALINGS WITH THIS CLIENT IN MARYLAND?

A I HAD SPOKEN TO THE CLIENT ON A COUPLE OF OCCASIONS.

Q  WHAT DID YOU SPEAK TO HIM ABOUT?

A 1 REMEMBER CLEARLY AFTER THE EVENT THAT I TOLD HIM|I WAS

GOING TO DO MY BEST TO GET THE GEM TO HIM.

Q  YOUR TALKING WITH HIM WAS CONNECTED TO PERSUADING QR

INDUCING HIM TO TRANSPER THIS MONEY TO PURCHASE THE GEM{ IS

THAT RIGHT? '
MR. LUCKEL: YOUR HONOR, PERHAPS I CAN GIVE A LITTLE

BACKGROUND TO HELP YQUR JIONOR'S INQUIRY. MOST OF THE SALES

WERE CARRIED OUT RSY THE USE OF A SALESMAN, WHO WAS TRAINED BY
MR. SMEATOWN.

IN ADDITICN, EACH OF THE INVESTORS, OR PROSPECTIVE
INVESTORS, PREPARED A DOCUMENT THAT I WILL HAND THE COURT
THAT WAS PREPARED UNDER MR. SMEATON'S DIRECTION AND INCHUDES,
PARTICULARLY IN PARAGPAFH 3 OF THE CONDITIONS OF INVESTMENT
ON THE PACK, THAT TER FUNDS WOULD BE DEPOSITED INTO THE

W.I.M.G,, TYAT 1S, THE WELLINGTON TRUST ACCOUNT. THEN IT

GIVES OTHRR DESCRIPTIONS AS TO WHAT WILL HAPPEN IN THE EVENT
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MONEY IS PAID. AND THOSE REPRESENTATIONS WHICH I THINK

—

MR. SMEATON IS ADMITTING WERE FALSE; AND I THINK IT'S REPRE~-
Mw

SENTATIONS AS WELL THAT ARE ESSENTIALLY THOSE STATED ORALLY
BY A SALESMAN, PLUS A FEW AMPLIFYING STATEMENTS BY A SALES-
MAN, THAT MR. SMEATON ADMITS RESPONSIBILITY FOR BY VIRTU% OF
THE FACT THAT HE TRATNED AND AUTHORIZED THE SALESMEN TO MAKE
THE STATEMENTé THAT THEY DID.
Q¢ (BY TBE COURT) IS THAT RIGHT, MR. SMEATON?--THAT YOD
INSTRUCTED THE SALESMEN TO MAKE STATEMENTS TO THE EFFECT| THAT
THE MONEY THAT WOULD BE RECEIVED FROM THESE INVESTORS WOULD
BE PUT, IN EFFECT, INTO A TRUST ACCOUNT?
YES, STR, YOUR LCNOR.

YOU KNEW THEY WER? DOING IT?

YES, YOUR HONOR.

THEY WERE DOING 1T UNDER YOUR SUPERVISION AND CONTROL?

YES, SIR, YOUR HONOR.

NO DOURT ABOUT THMAT?

NO.

YCU ALSO KNEW WIEN THE MONEY CAME THAT IT WAS BEING USED

FOR QTBER PURPQOSYS TEAM TO PUT IN THE TRUST ACCOUNT? '

A ON THIS PARTICULAR OCCASfON, YES, YOUR HONOR.
MR. LUCKEL: I WOULD SAY FURTHER I THINK THE EVI-

DENCE WOULM <HOW ¥R, SvEATON IS 100 PERCENT OWNER OF HIS

COMPANY, RND WIT!H RFFCVCT TO THE BANK ACCOUNT THAT THESE

FUNDS WERFE DEPOSITED TO, HE WAS THE PERSON WITH ACCESS Tf
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THOSE FUNDS, NOT THE SALESMEN. SO HE DEALT WITH THE MONEY.
(BY THE COURT) IS THAT CORRECT?

YES, SIR.

IS THAT THE WELLINGTON INVESTMENT MARKING GROUP?
YES.

YOU WERE THE 100 PERCENT OWNER OF THAT AT THE TIME?

YES.

o ¥ O B DO ¥ 0

YOU USED THE MONEY THAT WAS RECEIVED FROM THESE CUSTO-
MERS OR INVESTORS TO PAY BILLS, OR WHATEVER?

A GENERAL BUSIWNESS EXPENSES, YES, SIR.

Q WELL, AT THE TIME YOU WERE DOING THIS, DID YOU RECOGNIZE
THAT THE MONEY WAS REIUG USED FOR PURPOSES OTHER THAN THOSE
THAT WERE BEING REPRESENTED TO THE INVESTORS? 5
A I MUST ADMIT, YOUR HONOR, AT THAT PARTICULAR TIME JN
THIS PARTICULAR OCCASI™N, YES,

Q YOU WERE AWARE THAT YOU WERE CONDUCTING UNAUTHORIZED
TRANSACTIONS?

a YES, YOUR HONOR.

Q YOU THOUGHT ALL WAS GOING TO COME OUT WELL? YOU THOUGHT
YOU WOULD BE ABI.Y T0 PAY OFF THESE EXPENSES AND ULTIMATELY
RETURN TEE MONEY T2 TH, IWVESTORS? |

A . YES, YNUR HONOR.

0 YOU nIMM'T TELL THE IIVESTORS WHAT WAS GOING ON?

A BASTCALLY, o, YDIR ncNoﬁ. I HAD HOPED THAT PRIOR

—— e
ARRANGEMELTS WITH THE BANK INVOLVED WOULD COME THROUGH--

S
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Q@  WHAT WAS THE USE OF THE WIRE FOR INTERSTATE TELEPHONE OR
WIRE RADIO THAT WAS BEING MADE IN CONNECTION WITH THAT? DID
YOU TALK TO SOMERODY IN MARYLAND IN CONNECTION WITH THIS
TRANSACTION?

A NO. 1IT WAS MY EMPLOYEE, THE SALESMAN.

Q  DID HE DO IT UNDER YOUR DIRECTION OR UNDER YOUR.
INSTRUCTIONS?

A STANDARD INSTRUCTIONS OF HOW THE COMPANY SHOULD OPERATE.
Q SO THE STANDARD OPERATION ON WHICH YOU INSTRUCTED HIM
WHICH YOU DIRECTED WAS TO MAKE THESE STATEMENTS TO THE INVES-|

TORS USING THE TELEPHONE OR TELEGRAM?

MP. LUCKEL: FO, YOUR HONOR. IT'S THE MONEY THAT s

e

——trt ey

TRANSMITTED BY BANK WIRE TRANSFER FROM THE INVESTOR TO THE

st

BANK ACCOUNT.
MR. HANSON: THERE WAS A TRANSFER FROM THE===

Q {BY THF. COURT) WAS THE REQUEST FOR THE WIRE TRANSFER

MADE BY THE SALESMAL TGO THE MAN IN MARYLAND?

A YES.
Q THAT WAS A STLNDARD INSTRUCTION?
A YES.

Q I TAKEZ 1T THE REASON WAS TO MAKE SURE YOU GOT THE MONEY
QUICKLY SC YCU WOULDN'T HAVE TO WAIT BEFORE YOU WOULD GE{' THE
USE OF THT BALANCE AT THE BANK?

A YIS, YOUR HONCR, AND TO ASSURE THE PERSON HOLDING THE

GEM, OUR CU'TTERS, GUR SUPPLIER, THAT THE FUNDS WERE IN TRAN-
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"AT THE TRIAL TC HAVE THE ASSISTANCE OF COUNSEL TO CONER:

11

S1T.

Q WELL, YOU ARE AWARE OF THE MAXIMUM PENALTIES FOR THIS
OFFENSE-~$1,000 FINE AND FIVE YEARS"IMPRISONMENT?
MR. HANSON HAS TOLD YOU ABOUT THAT?

A YES, SIR.

Q YOU UNDERSTAND YOU HAVE CERTAIN CONSTITUTIONAL RIGHTS
YOU ARE GIVING UP BY ENTERING A PLEA?
A YES .

Q I WANT TO REVIEW THOSE WITH YOU. YOU HAVE THE RIGHT TO

STAND ON YOUR NOT GUILTY PLEA, TO GO TO TRIAL BEFORE A JURY,

NT

)

AND CROSS-EXAMINE THE WITNESSES AGAINST YOU, TO HAVE THE
COURT COMPEL THE ATTENDANCE OF WITNESSES OR PRODUCTION gr
EVIDENCE IN YOUR BFHALF.

AT THE TRIAL THE GOVERNMENT WOULD ﬁAVE THE BURDEN OF
PROVING YGJ GUILTY BEYOND A REASONABLE DOUBT. YOU WOULD NOT
HAVE TO TESTIFY OR PUT ON ANY CASE AT ALL. THE JURY COULD
NOT CORVICT UNLESS ALJL 12 JURORS AGREED UNANIMOUSLY THAT YOU
HAD BEEM PROVED GUILTY BEYOND A REASONABLE DOUBT.

IN THE BVENT OF A GUILTY VERDICT, YOU WOULD HAVE THE
RIGHT TO LN APPEAL. |

YOU UNDERSTAN™ THAT YOU GIVING UP ALL THESE RIGHTS |BY
PLEADING GUILTY?
A I no.

Q DO Y72} FEEL YOUR TONSTITUTIONAL RIGHTS HAVE BEEN VIO-

ASSOCIATED FERERAL PEPORTERS SAN FRANCISCO, CA  415-863-4211
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LATED IN ANY RESPECT IN CONNECTION WITH ANY ARREST OR SEIZURE

OF PROPERTY?

A NO, YCUR HONOR.

Q HAVE YOU MADE ANY STATEMENTS TO ANY LAW ENFORCEMENT

OFFICERS CONCERNING THIS MATTER?

A NO, YOUR HONOR.

o} 1 TAKE IT THERE HAVE BEEN DISCUSSIONS BETWEEN YOU AND

YOUR ATTORNEY, ON THE ONE HAND, AND THE GOVERNMENT, ON THE

OTHER, CONCERWING THE DISPOSITION OF THIS MATTER AND THAT

INCLUDES AN AGREFMENT THAT YOU COULD PLEAD GUILTY TO COUNT 5.
THE COURT: I TAKE IT THE GOVERNMENT HAS AGREED TO

DISMISS ALL THE REMAINING COUNTS: IS THAT RIGHT? '
iR . LUCKEL:V THAT'S CORRECT.

Q (BY THME COURT) ARE THERE ANY OTHER AGREEMENTS OR 1NDER—

STANDINGS, AS FAR AS YOU KMNOW, MR. SMEATON?

A JUST THAT MR. HAMNSON IS5 GOING TO PROVIDE YOU WITH A

J e e

PRESENTENCE MEMO.

MR, HAKGON:  THAT IS NOT AN ASPECT.

—

Q@  (BY THE COURT) HAS THE GOVERNMENT MADE ANY PROMISES TO
YOU OR GIVER YOU ANY ASSURANCE DIRECTLY OR INDIRECTLY WHAT
WOULD BE DOWEY IF YU PLEADED GUILTY?
A NO, YCUR HCUOR.

Q@  HAS WIYBCTY HANE ANY PROMISES TO YOU OR GIVEN YOU ANY
ASSURANCES TO GE™ YOU 7C PLEAD. GUILTY?

A NO, YTUR HORDOR.

.

ASSOCIATED FEFER/L REPORTERS SAN FRANCISCQIigﬂi;élgzgﬁgtélef};
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1 Q BAS ANYBODY GIVEN YOU ANY INDICATION AS TO WHAT THE

2 SENTENCE IS LIKELY TO BE THAT YOU WOULD GET?

3 A MR. HANSOR HAS TIHLL ME.

4 Q WHAT 15 YOUS UNDERSTANDING? LET ME ASK YOU FIRST, DO

5 YOU UNDERSTAND THAT THE DECISION OF WHAT THE SENTENCE WIEL BE

IS ENTIRELY IN THE HANDS OF THE JUDGE?

6
7 A YES, 1 KNOW THAT.
8 Q AND YOU HAVE NO EXPECTATION AS TO WHAT THAT SENTENCE 1S
‘/w 9 GOING TO BE, I TAKE IT?
10 A AS MIiliMAL &5 POSSIBLE.

11 | Q ARE YOU PLEADING GUILTY BERE BECAUSE SOMEBODY HAS GIVEN

12 YOU SOME ASFURANCE AS TR WHAT THE SENTENCE WILL BE?

13 A NO, YOUR [HONGR.

(ﬁ 14 | g HAS ANYBOLY 'U'DE ARY THREATS AGAINST YOU OR YOUR FAMILY
15 | TO GET YOU TO PLEAT FUILTY?
16 | A NO, YOUR HCNCER.
17 |0 OR PUT ANY FRESSURE ON YGU TO GET YOU TO PLEAD?
18 | A NG.
) 19 | o HAVE YOU BERN USINT ANY DRUGS OR ALCOHOL LATELY?
20 | A NO, YCUR HOinE,
21 { Q E:\u UOU BET CWPER PSYCHIATRIC cmj,i/
22 A NG, YC'IR RO F.
23 | Q PAVE Vo AL ALY HEAD TNJURIES?
24 | A Be.
25 | 0 DO YC'5 FRELT 771 INPERZTAND WHAT IS GOING ON HERE TODAY?
- N
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A YES.

14

] AND Y(1; ARY AWARE OF THE CONSEQUENCES OF THIS DECISION

THAT YOU ARE MAKING TODAY?
A I DO, INDEEL.
Q  AND DO YOU FEEL COMPETENT TO MAKE THIS DECISION?
A YES, SIR.
Q  ARE YOU ABLE TO THINK CLEARLY ABOUT IT AND WORK THI
SO THAT IT IS A DECISION YOU ARE MAKING YOURSELF FREELY
VOLUNTARILY AND IN FULL AWARENESS OF THE CONSEQUENCES?
A YES, SIR.

THE COURT: MR. HANSON, HAS THE DEFENDANT BEEN

PETENT AND ABLE TO COQPERATE WITH YOU?

PFL. BANEOE: HE HAS. I

THE COURET: YCU HAVE DISCUSSED THE FACTS OF THE

WITH HIM TN DETAIL?

3. HANGTM: YRS, SIR. FOR THE RECORD, WE HAVE
ALMOST DAILY FOR ABOUT THE LAST TWO WEEKS AND THEN EXTEN
IVELY REFCRE TUAT REGARDIFG THE MERITS OF THIS CASE..

THE COUST: YN ARE SATISFIED THERE ARE NO
MERITORIOUS DESRLGES?

P HANSDON: I AM.

YHR COUMT: - YOU ARE SATISFIED HIS CONSTITUTIONAL

RIGHTS HAVE BREEN ZESERVED?

VRL.ORTHETON:  YYS, SIR.

THE C~47P7T:  ALEFE YOU SATISFIED WITH THE STATEMEN

'S

S OUT

AND

COM—

CASE

MET

HE
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BAS MADE HERE IN COURT TODAY?

MR. HANSON: 1 AM, YOUR HONOR.

MR. LUCKfL: YOUR HONOR, I HAVE ONE CLARIFICATION.
MR. SMEATON MADE NO compggzom, OR ANYTHING OF THAT NATURE.
HE DID TESTIFY BEFORE THE GRAND JURY IN CONNECTION WITH 4
RECORDS OF THE COMPANY THAT WERE SUBPOENAED. AND HE DID HAVE
A BRIEF CONVERSATION W1TH THE POSTAL INSPECTOR WHEN HE Wrs
ARRESTED. BUT I% 1S NOT THE KIND OF INCULPATORY CONFUSID
LIKE A STATEMENRT

THE COURT: ALL RIGHT. I TAKE IT YOU HAVE GIVEN HIM

NO INDICATION AS TO WHAT THE SENTENCE WOULD BE LIKELY TQ| BE?

FR. HANSOH: NO, SIR., TO THE EXTENT I INFORMEDEHIM
OF WHAT THF GU'IDFLTNES WOULD BE AND TO WHAT HE COULD EXPECT
TO SERVE S{IQULD liT OBTAIN THE MAXIMUM SENTENCE.

TUE COMRT: B~ “OU KNOW ANY REASON WHY THE COURE
SHOULD NOT ACCEFT THIS FLEA?

MR. HANSOM: NO, SIR.

THE CCURET: PED YOU JOIN IN HIS DECISION TO ENTER
THE PLER?

¥MR. HANSON: YES.

T CLUYT: THE JOURT, HAVING QUESTIONED DEFENDANT
AND COUNSFL, AlD HAVING OBSSRVED THE DEFENDANT'S DEMEANOR AND
ATTITUDE PFND CONSTDERED HIS SDUCATION AND EMPLOYMENT BACK-

GROUND, F¥XDS T'E DFEFREDANT, UNDER THE NATURE OF THE CHARGES

AGAINST H'™ AM"Y THE PENALTI®S HE FACES AND ADMITS THE MIFCDN‘

ASSOCIATE' VERER/|, REPCHTERT SAN FRANCISCO, CA Zﬁs 863=4211
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DUCT CHARAEDR. TFE DEFENDANT IS MENTALLY COMPETENT AND DOES
NOT APPEAR TO BE UNDER THE INFLUENCE OF ANY SUBSTANCE WHICH
MIGHT AFFiCT HIS JUDGMENT. THE PLEA IS MADE VOLUNTARILY AND
NO? AS A ERESULT ¢F IGNORANCE, INADVERTENCE, COERCION OR |ANY
PROMISES OR ASSURANCES OTHER THAN THOSE DISCLOSED ON THE
RECORD.

fHE DEFEMDANT HAS FULLY CONSULTED WITH COUNSEL, 1S
AWARE OF BIS CONSTITUTIONAL RIGHTS AND OF WHATEVER DEFENSES
HE MAY HAVF AND 1% WAIVING THEM OF HIS OWN FREE WILL.

1I'" WILL 35 ORDERED, THEREFORE, THE DEFENDANT'S PLEA

TO COUNT 5 OF THE INDICTMENT BE ACCEPTED AND ENTERED,

mHE CLAWK:  “EITH SMEATON, YOU HAVE BEEN CHARG%D IN
A 13-COUNT INDICTMNT WITH VIOLATION OF COUNT 5 OF TITLE 18
UNITED ST/ TES CCiE SECTION 1343, WIRE FRAUD.

MW DO YT P RAD TO COUNT 5, GUILTY OR NOT GUILTY?

e~

e

VE ODEFENDANT: SUTLTY.
THE CLERK: YOUR HONOR, A PLEA OF GUILTY HAS BﬁEN
ENTERED A" TO ™ m o |
“ug 5wt ALL PIGHT.  SHALL WE SET THIS MATTER FOR
SEPTEMBER 7ND AT 2:70 ».',?
| Mi. HANSCN:  THAT WOULD BE FINE, YOUR HONOR. I| WILL
ENDEAVOR =0 PRCYIDE THE ZOURT WITH A MEMO. THIS CASE, AS WE
SAID FROM TIIE 37 7T"MRITG, 13 QUITE COMPLEX. I WOULD LIKE TO
BE ARLE T FULY TUTIATH MR. SMEATON'S INVOLVEMENT WITH HIS

BUSINESS, =T CETI'FA. Al'D WILL PROVIDE THE COURT WITH A MEMO,

ASSOCIATE! FEDEX. REPORTERS
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AND sﬁPTEMBER 2ND GIVES ME SUFFICIENT TIME.

M@. LUCKEL: WE WILL MOVE TO DISMISS THE REMAINING
COUNTS AT THAT TIME.

THT COURT: THAT WILL BE TAKEN UNDER‘SUBMISSIO .

MR. HANSZN:  ONE OTHER MATTER, MR. SMEATON, SINCE
THE LAST TIME WE WERE REFORE YoUR HONOR, HAS BEEN CALLING
DAILY THE PROBATION OFFICE. I BELIEVE THAT HE HAS DEMON-
STRATED HIS WILLINGNESS TO STAY HERE IN GOOD FAITH. MAY HE
BE RELIEVED FROM THE OSLIGATION OF CALLING EVERY DAY AND

POSSIBLY ONCE A YEEXK, OR WHATEVER ELSE THE COURT MIGHT DEEM

APPROPRIATE?

THE COURT:  WFELJ, MR. LUCKEL, I WOULD THINK THERE IS

REALLY NO ! RODLEM.
MR. LUCKIL: I THINK SOME REPORTING REQUIREMENT
WOULD BE AP ROFFZATE.
THE COURT:  HGW ABOUT ONCE EVERY TWO WEEKS?
MR. LUCK 1 OKAY.
MP . HAMSOM:  “HANK YOU, YOUR HONOR.
THE WITHTS3:  MAY T TRAVEL TO0 LOS ANGELES?
THE CCURYT: YES, YOU MAY TRAVEL. WHAT ARE THE |
TRAVEL RESTRICTI "8 1300

MR. HANSQN: DISTRICT OF CALIFORNIA.

SoeE oot wtLL, I THINK YOU ARE ENTITLED TO TRAVEL

WITHIN THE DNITED STATES. BUT BEFORE YOU DO, ADVISE THE

PROBATION OFFIZCL™ ™HAT Y(') ARE LEAVING, WHERE'YOU ARE GOLNG

ASSOCIATED FEDRR:AI. REFFFTERS SAN FRANCISCO, CA  415-863-42
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AND WHEN YOU WILL

(WHEREUPOM, THE HEARING WAS CONCLUDED.)
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8E BACK.
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STATE OF CALIFORNIA )
) 58
CITY AND COUNTY OF Sill FRANCISCO )

I, LAWRNHCE J. WHITE, DO HEREBY CERTIFY THAT:

I AM L OFFICIAL SHORTHAND REPORTER OF THE Ufﬁ.
‘DISTRICT COURYT /A TiAT AS SUCH I REPORTED IN STENOTYPE bHE
PROCEEDINGS HAD 1N THE WITHIN-ENTITLED MATTER AT THE TIME AND
PLACE THEREIM SET FORTH; AND THAT THE SAME IS A FULL, TRUE

AND CORREC'T THARGUIRIPTIODH OF SAID STENOTYPE NOTES AS TAKFJN‘ BY]

ME IN SAID MATTE: . g
DATEDL: SAN FRANCISCO, CALIFORNIA, THIS »géf?%

< !

DAY OF LT o Ry L . 1983, |
: L% ‘

PR
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FRIDAY, SEPTEMBER 9, 1983 2:30 O'CLOCK A.M.

PROCEEDTINGS

~=000~-~-
COURTROOM DEPUTY: Calling Criminal Action
Number 83-213, United States versus Keith Smeaton.
MR. LUCKEL: Abe Luckel for the Unitéd States.
MR. HANSON: Good afternoon. Jeff Hanson
on behalf ofyﬁr. Smeaton, who is present this after-
noon for séntence.

THE COURT: This is the time set for the im-

position of judgﬁent and sentence in this matter. I

wiil hear from you, Mr. Hanson, and from Mr. Smeaton.

MR. HANSON: Thank you, Your Honor.

With respect first to the probationarfgre-
port, there are several comments that I would like
to make with respect to the probationary report because
it has been submitted to Your Honor for conéideration._‘
and because Mr. Smeaton's sentence to jail will be useé
by the Parole Commission to determine his eliéibility
for parole.

The first comment I would like to make, Your
Honor, is clearly that the first few pages of'this-‘
report set forth the Government's vefsion of the offepse,
And it is their version, but on Page 4 we have the ‘

victim impact statement. Your Honor, we were. confronted
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by the evidence, and I don't KNOW uuw v svweem = -

e ———

way into the probation report, to be candid with you.

MR. LUCKEL: It may pe appropriate for me

to interject and respond as these.

e st

THE COURT: Go ahead.

3 MR, _LUCKEL: I think that the satisfied custo-
mers that Mr. Hanson refer to are customers, all of whom
purchased diamonds prior .to November 1lst, 1980. It
was the Government's theory in this case that the dia-
mond bu51ness conducted by Mr. Smeaton became fraudulent
as it related to transactions which took place after .
November lst, 1980. I can represent to the Court that
there were purchases made by relatives and friends of -
the diamond salesman prior to November 1st, 1980, and
there is support in the record generally for that. I
cannot state to the court what the precise percentage
was, but I can state to the Court that there is a
factual basis to say that among the satisfied customers.
prior to November lst, 1980, there were included at
jeast several friends, relatives and the like.

MR. HANSON: I have no dispute with that,
Your Honor.

THE COURT: All right.

MR. HANSON: Your Honor, going on, there is

a problem with respect to the defendant's version of

F rudes BT oS T
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this offense, and it relates to, again, some diffi-

culties with respect to this entire case.

Smeaton has always had difficulties -~

and I will address this in .2 minute when I talk simply
as to the appropriate sentence -- in coming to grips
with the fact that he stands before you to be sentenced

for a crime when in his mind he is convinced that in

the long run he hoped to provide all people with dia-
monds who had invested in his company, and he has

expressed concern along those lines to me, and I know

he expressed them to the probation officer as well.

Because of those concerns, apparently there was some
hﬁ__—————-—‘——_—-;—————————-—————w

kind of misunderstanding, which is unclear to me, whlch .
A . Wi,

resulted in a call to Your Honor indicating that he

was prepared to withdraw his plea. That was subsé—

gently remedied, but Mr. Smeaton was unable or was

told essentially not to provide a written statement

providing his version until that matter had been re-

solved. I can assure the Court as an officer'of the

Court that Mr. Smeaton and his ability to.read and

e A NSRSy

to write is impaired and that I have throughout this

entire case had to read virtually everything to Mr.
Smeaton in order to save time and effort, and that his
writing in terms of certain things that he s prepared

for me, is laborious at best. Mr. Smeaton subsequently
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poses.
——————

.~ 1ines as why he did not submit a written statement.

dyslexia and his limited writing and reading ability. ;>éa
save for one statement there which is con- -
tained on Page 8 in which it is said that, "During the
participation in tﬁe instant of fense, the defendant
commonly spelled his name Smeaton and irraﬁionalizéé
his spelling as a dylexic trait." Mr. Smeaton would

1ike to make clear for the record that even though

dyslexia has caused a lot of problems, changing two

e's in his name was not the result of dyslexia.

THE COURT: 1 assumed as much. F;ms #‘ Z,zmsw’tt'-'

MR. HANSON: Thank you.

I am not saying the purposes were altogethex .

noble or proper, put it was not due to dyslexia, and
. b \ .
he is not claiming that. NoT -treug . Huslsnd s

Huwaseee up ns etron oK bfct | Ol
THE COURT: I can certainly infer the pur-~

MR. HANSON: On Page 9, Your Honor, we have e

a statement that he did not éubmit a financial state-

ment, which is_essentially true, again aleng the same

r—

T am concerned about the fact that in the first para-

graph it is said, "The amount of his wife's earnings

have not been revealed to this writer." Apparently

there was a phone conversation in which Mrs. Smeaton

told them, the probation officer, how much she made,

|

4 MiTs0.1 DD surty THE Foadr W THIS MM

a?uJG'
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and again I'm concerned about I quess the thrust of
the report, as if there were something in terms of Mr.

Smeaton not providing information or intentionally

trying to hide something.

THE COURT: He didn't, did he? He didn't

provide financial information. $S&¢F ﬂpﬂ,g-{ Forset€ %

MR. HANSON: His wife did when she was re-
quested to.

THE COURT: . Are you suggesting that Ms:
Stewart is telling a lie? Do you want to take the stand
under oath, Mr. Hanson? |

MR. HANSON: Your Honor, if I asked Mr. Smea~-
ton infthe presence of my office to'call his wife to
ask if in fact she had told Ms. Stewart how much she
made == .

THE COURT: What's the basis of your state-
ment that Ms. Stewart is no£ telling the truth, that =
Mr. Smeaton told you what his wife told hex?

MR. HANSON: No, Your Honor. My statement

is that it's my understanding that the amount of money

that was made by Mrs. Smeaton was offered to the pro-
bation officer.

THE COURT: Now you've changed your state-

ment.

*  MR. HANSON: In what respect?
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THE COURT: It's not at all. It says that
the earnings of the spouse have not been revealed to

the writer. Are you suyggesting that that is an untrue

statement?

MR, HANSON: To the best of my knowledge,

Your Honor, from my information, yes.
: <~

THE COURT: Ms. Stewart, take the stand.

(Probation Officer is sworn in

by the Courtroom Deputy.)

THE COURT: Ms. Stewari, you've heard what
Mr. Hanson has said. Do you want to explain your state-
ment in the report which says, "Since Smeaton is un-
employed, it is assumed that his only source of income
is derived from the earnings of his spouse, thé amount
of which has not been revealed to this writer." Tell
us what happened.

THE WITNESS: Yes. That afternoon-Mrs. Smeat‘
ton did telephone me at my office. The majority of
the report had been dictated earlier that day. Mrs.
Smeaton and I talked very briefly on the phone, and I
was interested more or less in what she intended to do
if the defendant was.incarcerated or what the situation
would be for the family and what the situation was at
that point. She indicated to me that the family was

subsisting on the earnings that she made. She did not

fuesums | (:i2£;;>
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tell me her earnings at that time. She didn't elaborate

_on that at all. When Mr. Hanson came into my office

on Wednesday I belleve, he asked me about that, and
he said that she had told me that she had made $12,000,
and I indicated to him on that day that I did not recall
‘her saying that at all.

THE COURT: Do you wish to ask any guestions,
Mr. Hanson?

‘MR. HANSON: No, Your Honor.

THE COURT: Thank you, Ms. Stewart.

(The witness leaves the witness stand

and resumes her place in the Court-

room. )

THE COURT: Do you have anything further to
say?

MR. HANSOM: I do, Your Honor.

. With respect to Page 11 of the report, I am
aware of the fact that the Ninth Circuit has held time't;
and time again that virtually anything can Be taken into
consideration by a judge in sentencing a defendant,
including all relevant aspects of this background and
matters for which there have been allegations for which
even there has been no Qroof.' And I understand, too,
that the probation office has a right and a responsi-
bility to inform the Court of its evaluation of a

particular individual. Nonetheless, in the first

“7
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13
paragraph of the Page 11, when we are discussing Mr.
Smeaton's dyslexia and the problems that it contains;
there is a statement, {reading): it is unfortunate
that many of the victims of Wilmington Marketing Group

were not apprised of Mr. Smeaton's disability and dys- -’

lexic condition and therefore could not withdraw their
truét in him (end reading}.
For the record, Mr. Smeaton was not diagnosed

as a dyslexic until after the entire conélusion of this

criminal activity, as it's been characterized in the

probation réport, so that he could not, unfortunately,
remedy that aspect of his -- inform the people who
invested in the company, could not inform them 6f his .
dyslexia prior to their investing into the cdmpany.
Those are the remarks I'd like to make with

respect to the probation report.

Your Honor, I will be candid with you. Ob- jﬁf_**'

viously this has been a tough case for me. It's been

a tough case in a lot of respects, because I sincerely

pelive that Mr. Smeaton never did intend to hurt any-

pody with this program and I believe that he made some

serious mistakes in running this program. He never hid

himself though, he never tried in a sense to run away
with money, he never spent his money on luxories.

Now, because of my concern about the general
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thrust of this casey and because I am concerned about
what I believe was the thrust of the probation report,
1 have made those remarks with respect to it. I hope
that any concern the Court hight have just expressed

regarding my advocacy with respect to that will ﬁot g

pbe used against Mr. smeaton or otherwise indicate in

any Qay that he is somehow responsible for his attorney's
remarks with respect to the probation report. Those .
are my remarks and my remarks élone.

1 feel that Mr. Smeaton is a man who came to
this country and reglly did try his best, and for'a
while it worked.and, as Wy pre-sentence report states, .
after it worked for a while he Qverextended himself and .
began to do some things -- "began to", emphasize -~ he
should have never done. But I think, again, the emphasis
of my pre—sentence.report is that he tried like the
Dickens to keep this business afloat. Time and time
again, naievely, stupidly., sometimes with half truth,
but nonethelesé time and time again{ he tried to get

more money for this company: including the merger wWith

Briggs, Bates & Bacon (Phonetic), everything he was

trying to do was keep Wwilmington aloft and not have
jnvestors to give their money to him so he could some-
how defraud them completely of their jinvestment. He

admits now, and understands 1 believe, that whét he
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5.0f the indictment.

has done is Wrong,'and he spent five weeks already in
jail as a result of his activities, and I do not believe
that this is the kind of offense for which furthex

jail time would be appropriate. T think that a serious
program of supervision with some degree of counselling °
for his dyslexia would be appropriate, and I would ask

the Court to consider probation as a sentence on Count

. THE COURT: Mr. Smeaton, do you wish to say
anytﬁiﬁg? .
MR. SMEATON: Yes, I do, Your Honox.

Firstly, the letters that I initially sent

to you were in fact written by somebody else which was

incarcerated, and I signed them. Secondly, that I
— $¢¢
had sincerely belleved that the bank relationships éb“vﬁf
—4=============f

Sr————————

SRR P

‘pertaining to the trust account did exist in the bank,

ey
-nd I can see now that they just didn't, and I'm - i -

jtragically sorry about that, and I was relylng on the'

guidance from people which obviously 1 should not have
relied on.
rowards November the accounts got in such a

terrible situation, SO confused, that I was desperately

‘moving funds to keep the -- kind of sort the whole mess

out and working desperately with the bank, and the banks

1 feel might have someé responsibility, but it is my

Snaued Hm/c" PUF -wmb TMIS 5vu«rwaw~r KN Cwel)

F g W) i?pz“ﬂg ,
24
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responsibility eventually, and that I can see now that

what I was doing was wrong. I am desperately, des-

perately sOrry about it. The responsibility was just

awesome. If it takes me the rest of my life to make
those clients whsle 1 will, regardless of wﬁat happens.'

That's all I can Say. your Honor. I put it
all into your hands.

THE COURT: Mr. Smeaton, do you have something

here in your handwriting or does Mr. Hanson have somée-

thing in his file that's in your handwriting?
MR. LUéKEL: .1 -have quite a few things, Your
Honox . ' '

THE COURT: Would you mind showing me some- . .

thing. I won't read it; I just want to look at the

writing.

1 don't want to intrude into your attorney/
client relationship, but I am curious about these let~

ters.

MR. HANSON: I don't have anything.

Wait a minute then.

MR. LUCKEL: Your Honor, we might as well,

have something in Mr. Smeaton's writing for the agent

to see it.
M

MR. SMEATON: Mr. Mooney =~

THE COURT: You say that this is your
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handwriting that you've just handed to me.
MR. SMEATON: Yes.
THE COURT: Are you telling me that these

jetters are not in your handwriting?

MR. SMEATON: Yes, Sir. Mr. Mooney, Mr.

ﬂ#—-_
Harry Mooney, of -- Mr. Harry Mooney, when I was in-

carcerated at the time, he wrote these letters for me.

THE COURT: Did he write the piece that was

handed up to me, too?

MR. SMEATON: Yes.
e

No, no. I wrote this piece.

—

THE COURT: 1 _am struck by the amazing

similarity of that handwriting.-jlw“¢@L:T§UA6¢'

MR. SMEATON: Well, Your HoOnRor it's true.

THE COURT: It's just a coincidence. '

MR. SMEATON: Believe me, it's just a coinci- |
dence. The spelling -- if you read it and saw the |
correct grammar aﬁd the graphics, you would undérstand'

hy. —bYDEHEE OF DASLEth - foT PrevesTisure> T gl |

w

THE COURT: What you're telling me, Mr. Mooney

wrote those letters you sent me but you dictated them?
MR. SMEATON: I wrote out with rough form,

and he could see that I was having ‘great difficulty

e e o St s

putting in the letters together. “D#€L€+’w~fﬁk’
THE COURT: JHow _can T see that? Wwhere do 1

* Wi

ENRALSTAY DI AL P SRR
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handed to Me; which is

Y 14
The letter that was

see that?
our handwriting. shows almost no cor-
,5____—-'-—--—"-_—“""'._-'1

hree words are crossed out.

r than my handwriting- P%;; 1M (ol WY

as God is my

said to be in ¥y

rections at all. Two or t

It is a lot bette
MR. SMEATON : Well, Your HoNor

judge . that 1s the truth. 1'm sure if Mr . Mooney was

here he would testify to that fact. And if you read
etter you would see the grammax problems in it.

8- that 1

9 THE COURT: But there are no grammax problems

10 in the letters that you sent me. They were composed
by you.

11
re composed b? me but’

MR. SMEATON: They we

12
graphically put together by him.
You mean written by him.

THE COURT:
Written by him. 1 put the sub-

MR. SMEATON:

ject matter together.

1 can swear On ny --

THE COURT: Anything more?
MR. SMEATON: Just that I'm desperately sOrYY
about this whole situation. It was not intentional.at

all.

. THE COURT: Mr. Luckel?
1 think I would just

MR. LUCKEL: vour Honor,

be reiterrating what I said in my pre~sentence report'
where 1 recomménded a substantial jail term, and I thi
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55;\Effiffi,ieﬁﬁfglfﬂwi§ not facing reality. He shows
- T

iy < et

continuous disregard for the financial interest of
wveryiody he cones into contact vith end ST
M__/———d'w

blames others for problems that are his responsibility

DEDSSIR

and I think that S perfectly clear in everything that

Mr . Smeaton does and says and has been virtually from
e —

Provis oTHER WS E L )
THE COURT: All right. Well, I'm persuaded Y

from the record before me that this scheme was not

the result of naivete or even a response to exigencies
peyond the defendant's contrel. I think it was &
deliberate scheme constructed to defraud the.iﬁvestors.
Tt may well be frrue that there was gsome hope eventually
to give them the diamonds, put there wasn't very much
done to insure that they hope would be realized. I think

it was a self-serving scheme, eggfgggre are all kinds

Qf‘incidents from early on that indicate the lack of

regard for the truth and for honesty on the part of

Mr . Smeaton. As a result of this scheme, substantlal

suffering was caused to 2 number of victims for which

e e P

rere 12 Sbeaiurely oo sustiticetion T EET et

were sent to me, regardless of who wrote them, eertainly

chow that Mr. Smeaton was very capable of thinking

straight and clearly and of expressing nimself well

regardless of whom he might have used to put it down on

(ALY

<'§\‘7 \WCWM\»\, Y
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paper, and the suggestion that any of what happened had

F—

R ——

anything to do with dyslexia or any othexr kind of a F

reading impairment strikes me as totally incredible. @
__—‘____'_———_——'——-—'_-—

d—

wWwhatever hope Mr. Smeaton may have had to ultimately

supply the investors with diamonds it seems to me is ?k

irrelevant. It doesn't diminish the criminality of this‘

scheme and, what's more, I really can't find any evi- .

dence of remorse at this point. I think the real pro¥:¢?'

bem with Mr. Smeaton -- and this maybe the problem ~--

that he's not only dishonest with others but he's dis-

honest with himself. I don't think Mr. Smeaton, he

still doesn't understand what he aid, he still.doesn't

face the fact -- reality, as Mr. Luckel put it -- and

he's just not capable of being honest with himself. I

think he's going to have to take some time to reflect

and try to appreciate the seriousness of what he did

and the consequences of it.

So it will be the judgment and senﬁence of
the Court that the defendant be committéd to the custo-
dy of the attorney general for a term of two years with
credit for time served;

MR. HANSON: Your Honor, may I request that
he be allowed to voluntarily surrender to an institution
designated by the Buréau of PrisonS? B

THE COURT: What's the Government's position

¢ pusE= Gopete o ~TUNCE et R WSO P As

\D\WQ‘UW L‘I%F(;(Z AW 3%(‘(’&{51'( FM} e -4 (/BT Lues” (

DERLATIE OFPETS Y )
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on that?

MR. LUCKEL: Your Honocr, I have a couple of
suggestions to make and that I strongly urge the Court
to adopt. The first is that Mr. Smeaton arranged for
his passport to be turned over to the custody of the

U.S. District Clerk. Mr. Smeaton, perhaps in the letter

. por'
that he wrote the Court at the time of the bail hear-— ?!

ing, but if not there, surely based on my recollection,
A E—————

which I think is accurate, there was a statement in
Ccourt that the passport, at the time of the bail hear-

ing in this Court that the passport had been turned into

the British Consuléte here.

MR. HANSON: It has since been turned over
to the District Court in accordance with the Court's
order at the time of the bail hearing.
THE COURT: Does Mr. Smeaton not have any
paséport at this time?
MR. HANSON: No, sir, he does not.  The
Court Clerk has it upstairs.
THE COURT: What is your other suggestion?
MR. LUCKEL: The other suggestion is that
Mr. Smeaton resume his daily reporting to the probation

office.

THE COURT: Gary, the form please for the self

surrender form.

F el AR W GudT Quered pre= TV LT

fase 1 » /2
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MR. HANSON: Your Honor, while he'is pulling
that form, may I also request that the Court recommend
incarceration in California because his wife and
children reside here.

THE COURT: Since the probation department

sends him every report with a different set of papers,

this one doesn't -- where is the form for recommendation?

So if somebody will send me the judge's form

for recommendation, I will be glad to recommend in-

,carceratio'n in California. % 5@?\34(('{

The defendant will be directed to surrender
himself on Monday; September 26 at the designated
institution, passport to remain in custody of the
Clerk of the Court, and defendant to report by tele-
phone daily to the probation department. That will be
the order.

MR. LUCKEL: Your Honor, the Government moves
to dismiss the other count of the indictment.

THE COURT: That motion is granted.

MR. HANSON: Thank you.

THE COURT: Thank you.

(Whereupon the heaxring was concluded.)




. HOUSE 1S A MAN NAMED RUDY MAYER AND THERE'S A BANK LOAN THAT'S

. MR. SMEATON FROM THE RESIDENCE OR HIS FAMILY, 1 SUPPOSE, BUT

OF IA%WWT 5 RO FuedlOy W DUARLOMIS Tastredss w= + ¢y
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HAD A VARIETY OF JOBS IN RECENT YEARS BUT IN ANY EVENT) I IR

i
BELIEVE SHE'S A JAMICAN CITIZEN '

1

THE DEFENDANT HAS ESSENTIALLY LIVED WITHOUT PAYING A

L —

DIME FOR HOUSING SINCE dUNE OF 1981 THAT WAS AROQUND THE.END

OF THE PERIOD OF FRAUD THE DISPUTE OVER HOUSING HAD TO DD WITH
—
THE DOWN PAYMENT THAT HE WAS GOING TO PUT DOWN FOR THE HOUSE
NeT TRWE —
BEING $22,000 WORTH OF D]AMONDS . THE CLOSING WENT THROUGH BUT

e camy e

THE DIAMONDS WERE NEVER PRODUCED. DIAMONDS ARE THE PRIMARY
FOCUS OF THIS CASE. (s enzaneis DEs R RUFN To vy Loss i DD

HE THEN HAS LIVED FROM dUNE 1ST UNTIL ESSENTIALLY THE

pes

PRESENT IN A HOUSE WITHOUT PAYING A MORTGAGE AND NEVER HAVING
D,
PUT A DOWN PAYMENT DOWN ON THE HOUSE ﬁawi pﬂw Dﬁﬂwf 80T 13
: p. preYas gf pan il .
i THE COURT: WHO OWNS THE HOUSE" WHERE'S THE TITLE
TO THE HOUSE, DO YOU KNOW?
MR. LUCKEL: WELL, THERE'S A --
MR. HANSEN: 1T'S BEING LITIGATED, YOUR HONOR.

—_— — . ’
MR. LUCKEL: WHAT HAS HAPPENED IS THE SELLER OF THE

.
BEEN FORECLOSED ON. AND THERE'S AN ACTION PENDING TO EVICT

THE FACTOR THAT I THINK 1S IMPORTANT IS THAT HE NEVER PUT ANY
MONEY DOWN ON THE HOUSE AND NEVER PAID A DIME ON THE MORTGAGE N

-

THROUGHOUT -~ SINGE JUNE, 1981. C[W/

SO TO SAY THAT HE HAS TIES TO THE COMMUNITY As A

RESULT OF OWNING A HOME HERE, I THINK IS5 A GROSS EXAGGERATION.

HeriniAL REPORTERS
. 8. Biernicy SouaT
Ban Franoisco, Banir,. 54508
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STATE OF CALIFORNIM )
) 5S.
CITY AND COUNTY GF Sill FRANCISCO )}

I, LEWRSHCLE J. WHITE, DO HEREBY CERTIFY THAT:

I AM &M OOFFICIAL SHORTHAND REPORTER OF THE Uf%.
DISTRICT COQURT /M TiAT AS SUCH I REPORTED IN STENOTYPE hHE
PROCEEDINGS HAD Ik THL WITHIN-ENTITLED MATTER AT THE TIME AND
PLACE THERZIN SET FORTH; AND THAT THE SAME IS A FULL, TRUE
AND CORRECT TRANZURIPTION OF SAID STENOTYPE NOTES AS TAKFN' BY
ME IN SxIL MATTE! . f

7Y

DATED:  SAN FRANCISCO, CALIFORNIA, THIS ﬁé:-

P
PR e
VT INT , 1983,

P

e ~ T\
&2

ASSOCIATED FLEDERAL REPORTERS SAN FRANCISCO, CA 415-863-~42]11

ol

H



]
"0
-
‘ GENERAL ORDER NO. 13
/D ' N
Qﬁﬁ TRANSCR!PT feEs Of OfFICIAL REPORTERS
TRANSCR\PT TJuETAsLE
[y ,Fl L
: Putsuant to gction ot the xud|cxal Con(etcnce of the Unlted
. " srates the followint rates B7¢ eatabl\shed to be charged by Offlcial
::) _ ; Rapéltars for tranicr\pts: : : "
FIRST corY EACH ADO' L
' - corPY TO THE
: ORIGINAL EACH PARTY SAME PARTY
ORD\NARY TRANSCRlPT g o SARE e
TRANS ,pT TO 8BE DE
LIVERED W1 THIN THIRTY
(30) S LENDAR DAYS 4§V
AFTE RECELPT Of AN : )
ORDER. ¢ gfy 47,00 s .50 s .15
'@fﬁ ¢xpeDITED TRANSCRIPT
. A TRANSCRIPT 70 BE DE-
LIVERED wiTHIN SEVEN
(7)CALENDAR OAYS AFTER
REC;\PT Of AN QRDER ¢3.00 s .50 s .29
. DALY TRANSCRIPT'
TRANSCR\PT 10 B¢t DE -
{VERED FOLLOW\NC AD
OQURNMEN O PRIOR 10
THE NORMAL OPENING
HOUR O YHE COURT
THE FOLLOWl RORN‘NG
g¢THER OR NOT 7
ACTUALL BE A COURT
DAY : : $3.60 § .50 $ .25
HOURLY TRANSCRIPT
A TRAHSCR!PT_OF PRO
cEEDINGS TO gt DE- _
LIVERED wicCt DALY $4.20 ¢ .59 ¢ .26




