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~ PER CURIAM
Hasan Shareef is serving a prison sentence as a result of convictioﬁs for violating

Pennsylvania’s drug and gun laws. Proceeding pro se and in forma pauperis, Shareef filed
in the District Court a civil rights action against the officer who arrested him, two
assistant district attorneys that prosecuted him, three judges that handled aspects.of his
~ criminal case, and three dgfense attorneys that represented him at various junctures.

Shareef raised claims of false arrest, false imprisonment, and malicious prosecution.!

The Magistrate Judge screened Shareef’s complaint under 28 U.S.C. §§ 1915(e)(2)

and 1915A(a) and then issued a report recommending t_hat the complaint be dismissed sua
" sponte. The Magistrafe Judge concluded that the judges and prosecutors are‘ absolutely
immune from civil liability and—in the case of the judges—suit altogether. The
Magistrafe Judge next concluded that Shareef lacked a cognizable claim aéainst fhe
defense attorneys because none appéared to have acted “under‘ color of state law,” a
E required feature of conduct potentially redressable under 42 U.S.C. §. 1983. The
.Magistrate Judge also concluded—based on Shareef’s allegations; ;s confirmed by
judicially noticeabie coﬁrt records—that because Shareef Wés arrested in 2016 but did not
file suit until 2019, his claim against the arresting officer fell outside the applicable tWo-
year statute of limitations and was thus untimely. Finally, the Magifstrate Judge concluded

that none of the foregoing defects could be remedied through an amended pleading.

! Shareef’s complamt overlapped to some degree w1th an ea.rher separately filed pleadmg
that is the subj ect of his appeal at C.A. No. 20-1863.
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Over Shareef’s objections, the District Court adopted the Magistrate Judge’s
report and recommendation and dismissed the complaint. This appeal followed.
We have jurisdiction under 28 U.S.C. § 1291. Our standard of review is

effectively de novo across the board. See Dooley v. Wetzel, 957 F.3d 366, 373 (3d Cir.

2020) (providing that a district court’s sua sponte dismissal for failure to state a claim,

under § 1915A(b)(1) or § 1915(e)(2)(B)(ii), is reviewed de novo); U.S. ex. rel. Sshumann

v. AstraZeneca Pharms. L.P., 769 F.3d 837, 849 (3d Cir, 2014) (reviewing district court’s

denial of leave to amend for abuse of discretion, but reviewing de novo its determination

that amendment would be futile); Figueroa v. Blackburn, 208 F.3d 435, 439 (3d Cir. _

2000) (explaining that whether absolute immunity applies is a question of law that is
reviewed de novo). | |

Shareef’s arguments on appeal are disjointed at best. From what we can discern,
however, he is generally askinflg> for a trial on sevéral claims, many of which were nof
raised below. See, e.g., Doc. 11 at 1 (“I lost my [criminal] tfial because [a éorrections
officer] took a}l my lay work [and] denied me access to courts”). While several of the
néwly asserted claims might be appropriate for a post-conviction proceeding, see, €.2.,
Doc. 11 at 3 (seemingly arguing that Shareef was denie‘d the right to self-représentation);
Doc. 11 at 6 (sesmingly arguing that Shareef is in possession of new exculpatory
evidehce), they are not appropriate for a civil rights action sucﬁ as this one. See Preiser v.
Rodriguez, 411 U.S. 475, 500 (1973). Furthermore, to the extent that success on any of

Shareef’s civil-law damages claims would necessarily undermine his criminal



convictions or sentence, they may not proceed unless and until he has invalidated the

convictions or sentence. See Heck v. Humphrey, 512 U.S. 477, 486-87 (1994). ©
Ultimately, we conc;lude that there was no error by the District Court. Based on the

nature of the claims Shareef raised below, the judges and prosecutors he sued are immune

 from civil liability. See Burns v. Reed, 500 U.S. 478, 486 (1991); Stump v. Sparkman,

435 U.S. 349, 356-57 (1978). In addition, Shareef does not have a viable civil rights

claim against his former defense attorneys. See Polk County v. Dodson, 454 US. 312,

325 (’1981); Black v. B{Yer, 672 F.2d 309, 320 (3d Cir. 1982), abrogated on other

orounds by D.R. v. Middle Bucks Area VocationallTech. Sch., 972 F.2d 1364, 1368 n.7

(3d Cir. 1992). It was permissible, moreover, for the District Court to dismiss sua sponte

Shareef’s facially untimely claim against the arresting officer. See Jones v. BA( 549

U.S. 199, 215 (2007); Fogle v. Pierson, 435 F.3d 1252, 1258 (10th Cir. 2006); see also

: Bethellv. Jendoco Constr. Corp., 570 F.2d 1168,-1174 (3d Cir. 1978).2 Finally, the
District Court did not abuse its discretion or otherwise err in dismissing the complaint

~without providing Shareef an opportunity to amend, because amendment would have

indeed been futile. See Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir.
2002).
Accordin\gly, for the reasons given above, the judgment of the District Court is

affirmed. See 3d Cir. L.A.R. 27.4 (2011); 3d Cir. LO.P. 10.6 (2018).

2 Tt was also permissible for the District Court to take judicial notice, at the scree.ning
stage, of certain facts germane to its timeliness analysis. See Fed. R. Evid. 201(c)-(d)
(allowing a judge to take judicial notice of a fact an “at any stage of the proceeding”).
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JUDGMENT

This ¢ause came to be considered on the record from the United States District
Court for the Western District of Pennsylvania and was submitted for possible dismissal -
pursuant to 28 U.S.C. § 1915(e)(2), or for possible summary action pursuant to Third
Circuit LAR 27.4 and 1.O.P. 10.6 on January 28, 2021. On consideration whereof, it is

now hereby



ORDERED and ADJUDGED by this Court that the judgment of the District Court
entered July 16, 2020, be and the same hereby is affirmed. All of the above in
accordance with the opinion of this Court. :

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

" DATED: March 16, 2021
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IN THE UNITED STATES DISTRICT COURT.
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

'HASAN SHAREEF, -
Plaintiff, 2:19-¢cv-1330
vs. _ g W
_ : _ Hon. J: Nicholas Ranjan
BRIAN PALKO, et al., | Magistrate Judge Lisa Pupo Lenihan

Defendants.
) J

MEMORANDUM ORDER

This is a pro se prisoner civil rights action filed by Plaintiff Hasan

Shareef pursuant to 42 -U.S.C. § 1983. The complaint was referred to
Magistrate Judge Lisa Pupo Lenihan for proceedings in accordahce with the
Magistrates Act, 28 U S.C. § 636(b)(1), and the Local Rules of Court applicable
to Magistrate J udges. | o ' |

Currently before the Court is a Report & Recommendatmn filed by Judge
Lenlhan on June 17, 2020, recommending that Mr. Shareef's complaint be -
_dismissed with prejudice pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii1) and (iii) and
28 U.S.C. § 1915A(1) and (2). [ECF 13]. Mr. Shareef was notified that, -
pursuant to 28 U.S.C. § 636(b)(1)(C), objections to the Report &
Recommendatmn were due by July 6, 2020, and he flled timely ObJectlons on
that date [ECF 14]. Pursuant to 28 U.S.C. § 636(b)(1)(C) this Court must
" now make a de novo determmatlon of those portions of the Report &
Recommendation to which objections were made. The Court may accept, reject,

"~ or modify; in whole or in part, the findings or recommendations made by the
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magistrate judge. The Court may also recommit the matter to the magistrate
judge with instructions.
In his objections, Mr. Shareef appears to expound upon many of the same |
allegations that he made in his complaint. Those allegations were aptly
| summariz_ed by Judge Lenihan as suggesting “that he was not brought in front
of the same magistrate judge who issued the warrant for his arrest, that the
magistrate judge was not neutral aﬁd detached, that he was subject to a
malicious prosecution by the Butler County District Attorney’s Office, that he
was subject to a false arrest and/or imprisonment, and that he complained
about all of this to his defense. attorneys who failed to take any action.” [ECF
13, p. 4 (citing ECF 5, pp. 2-3)]. What Mr. Sh.areef s objections do not provide,
however, is any basis for rejecting Judge Lenihan’s _Well-reasbned conclusion
that his claims are barred by the insurmountable combination of Eleventh
'Amendment immunity, judicial immunity, prosecutorial immunity, the
limitation of Section 1983 to acts “under color of state law,” and the statute of
hmitati_ons. | |
Thus, upon de novo review of thé Report & Recommendation and M.
Shareef’s objections thereto, the following order is now entered.
- AND NOW, th 13th dav of July, 2020, it is ORDERED that the Report
& Recommendation [ECF 13] is'adopted as the Opinion of the Court.
IT IS FURTHER ORDERED that Mr. Shareef's complaint [ECF 5] is
| dismissed pursuant to 28 U. SVC. § 1915(e)(2)(B)(11) and (i11) and 28 U.S.C.
1915A(1) and (2). The Court finds that amendment of Mr. Shareefs claims
would be futile and so this dlsmlssal i1s WITH PREJUDICE
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IT IS FURTHER ORDERED that, upon entry of final Judgment by the
Court, the Clerk of Court mark this case CLOSED.

IT IS FURTHER ORDERED that pursuant to Rule 4(3)(1) of _thgf vege;_ral
Rules of Appellate Procedure, Mr. Shareef has thirty (30) days to file a notice
of appeal as provided by Rule 3 of the Federal Rules of Appellate Procedure.

DATE: July 13, 2020 s/ Nicholas Ranjan
' United States District Judge

Cc:  Hasan Shareef
NU-0779
SCI Forest
P.O. Box 307 _
Marlenvﬂle PA 16239
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10 DAY POST SENTENCE MOTIONS

AND NOW COMES the Defendant, Hasan Shareef, by and throﬁgh his attomneys,

CINGOLANI & CINGOLANLI, per ArmandR. Cingolani, I, files the following: 10 Day Post

1.  Pursuantto Pa. Crim. Pro. Rule 720 a written post sentence motion shall be filed

no later than 10 days after imposition of sentence. The Defendant was sentenced on December

20, 2018.
2. The Defendant requests a motion for Judgment of Acquittal or a Motion for a
New Trial or a Motion to Modify Sentence. . o '

Several Omnibus Motions for the Defendant were filed prior to appointed counsel

3.
ut they were denied, as

untimely filed. This is not the Defendant’s fault as he had counsel and counsel knew the rules
and Defendant should not be prejudged by the counsel’s failure to file. If Defendant had an

Ommibus hearing he would have been able to timely object to several issues and probably had the

charges dismissesd. .
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4. Defendant inte';nded to object to the fact that Distri/ct Iustice William O’Donnell

- signed the warrant but the District Justice d1d not hear the case. The maglstrate issuing the
warrant or mgmng the case must hear the case. Under Pa.Crim. Pro.Rule 117, the President
Judge must guarantee sufficient issuing authorities to provide services to the Defendant, to
ensure service of warrants and prehmmary arraignments and baJl The Defendant was denied a

o hearing before the 1mpa.rtlal Maglslrate William O’Donnell who set his case, but he was foread
to have his case heard before District Judge William Fullerton although the jurisdiction was-
probably with Kevin O Donnell. This error violates the rules as William O’ Donnell issued the

3 case and the address of the property to be searched was East Jefferson St, which should be in the ,

city of Butler. All of these megula.ntles violate Pa. Crim. Pro. Rule 130. B T. Fullerton should

have been the issuing Magistrate but he was not.

5. Although Pa. Crim. Pro.Rule 130 seems to say any authority can hear a case it
should be heard in the jurisdiction where it occurred by that magistrate.. This is confirmed by
Pa.Crim. Pro. Rule 131 whereby proceedings should be heard in the jurisdiction where they
'occgrred. Therefore the charges should be thrown out for violating the rules.

6. No warrant was issued to arrest the Defendant in the house where he was arrested.
The pohce brokc into the house without knocking and bounded up the stairs to the attic. There

was 10 1eas0n to go up to the attic to search and seize the Defendant as he was just present and

not a threat.

7 While it is true that Defendant broke a tiny window in the atic and cut his hand,

L supposedly in a pecuhar claim of escape (although the window appears 10 be too small to enable

a grown mian to escape) that is not a probable Gause to arrest him as escaping or running away

are not grounds to justify an arrest.

8. No warrant was issued to arrest the Defendant in the first place so there is a prima

facie violation of Pa.Crim. Pro. Rule 205, contents of a search warrant.

\-\ﬂ .
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" warrant based in probable cause.

9.  The police vfolated Pa. Crim. Pro. Rule 207 manner of entry in premises. They
just burst in without giving the Defendant a chance to enter the door. This violated his :
citizenship rights under the 4® and 5% Amendments so the charges must be dismissed. .

10.  PaCrim. Pro. Rule 513 was violated because there was no arrest with a prior

1. The Defendant was denied his rights to have an Omnibus Pretrial hearing under

- Pa.Crim. Pro. Rule 581. The Defendant was denied a hearing because his counsel at the time did

not file timely for a hearing, but that is ineffective assistance:of counsel and thle his counsel
may be punished, this denial Wrongfu]ly prejudices the Defendant who requested an Omnibus
Motion from all. counsels. If the evidence has been suppressed, then the charges would have
been dismissed and the Defendant could not be convicted at trial, An Omnibus hearing would
have shown the Defendant could not be connected to the evidence against hlm, that the weapons
and drugs were not his and that the police improperly searched his closed bags and containers

without a warrant in violations of his rights.

12.  The Defendant was denied a timely trial having been held in jail in an excess of a

~ year pursuant to Pa.Crim. Pro. Rule 600. The Charges should have been dismissed.

13.  Under Pa.Crim. Pro. Rule 606 the Defendant challenges the sufficiency of the
evidence by to motion for acquittal by this paragraph within 10 days of the trial.

14, The evidence, improperly obtained, was not in any case sufficient to convict the

Defendant. The fact that guns and drugs were in the vicinity of Defendant in a home use by

many criminals does not prove that the Defendant owned or controlled the drugs and weapons by

mere presence with guns and drugs is not sufficient to prove the Defendant owned or controlled

the weapons.

15.  Under Pa.Crim. Pro. Rule 607 the Defenda.nt chéllenges the weight of the
evidence and requests a new trial. Neither the testimony of the officers nor the lab report
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- conclusively lead the jury to cox‘;clude the Defendant had ownership or possession or control of

guns and drugs. The lab feport did not prove the guns and drugs were his. The testimony of the
officers just bolstered the belief that because guns and drugs were present in a room with

‘Defendant that they must be his guns and drugs: This is a Post Hoc Propter Hoc argument, an

-~ assumption that the conclusion proves the premises which are not justified or proven true. The

~ officers merely restatedthexr beliefs.

AR

&

16.  The Defendant was denied his paperwork to prepare for trial because it was sequestered:
by the jail. He therefore could not properly prepare for trial because he was denied access to his
case notes. As a result his winning plans turned into the defeat. '

17.  The Defendant was denied a fair trial because the jury discriminated against on the basis
of his race.” For example a juror declared his fear of Defendant and expressed fear that
Defendant would hunt him down.

18, The Defendant was denied the opportunity by the Court to ask questions of the experts

and the police.

19.  The Court and the prosecutor objected to questions the Defendant wished to ask and the

" Court refused to let the Defendant ask the questions his own way. The Defendant was denied the

opportunity to present competent evidence. Competent evidence was excluded.

20.  The Defendant had prepared questions for the witnesses and the police and the District
Attorney but since the papers were locked up the Defendant could not reconstruct his case. And

so he was denied the right to participate in his trial. -

191, The Court did not properly instruct jury on what constitutes constructive possession.

72, Evidence was not considered at trial by lawyer or Judge McCune that Captain Moore and

Warden Conspired and took the Defendants legal law Work needed to defend himself in trial in
violation of Defendants Eighth and Fourteenth Amendment Rights.
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23.  Qutside range of professional competence evidence was excluded.

24. Defendant’s Counsel, committed misconduct in that evidence was admitted without

proper defense or obj ection.

s

A
\

25.  False arrest not going in front of Mégish'ate District Judge who issue warrant. .

26.  Admitting incompetent evidence and excluding competence evidence errors n \

Admission.

97, Defense counsel failed to subpoena Warden and Captain Moore in pretrial hearing and
then again at trial to submit to cross examination about why they withheld or destroyed

- Defendant’s evidence and trial preparation n(otes‘. Defendant believes they deliberately withheld

or destroyed his trial papers.

28. . Defendaht objects that the court and defense counsel did not properly instruct jury about |
witness testimony lab reports and admissibility of evidence. ‘ ’

29.  Counsel did not put motion as evidence for jury.

- 30.  Need evidéntiary hearing see if this true.

31.  Prior counsel Cuebas did not put motion suppress the gun.

32. - Pokice Maliciously and without probable cause procured criminal complaint against

" Defendant in violation of his fourth and fifth Amendment right against illegal search and seizure. -

33.  Conviction was by fraud or pejufy or other undue means



34,  Defendant’s counsel erred in failing to demurrer to the charges at trial and therefore

* demurrers in this post-trial motions.

35.  The Defendant complains counsel did not argue the error complained of by appellant

were prejudicial of his substantial rights to receive a fair and impartial trial because the verdict

~“was palpably against evidence. Further counsel failed in not putting in due process hearing, and

o untimely filing for motion of suppression evidence and failing to file Motion to Reconsider

Denial of Prior Motions.

WHEREFORE, the relief respectfully requested is reversal of the charges and anew -
trial.

Respectfully Submitted,

Ll

Armand R. Cingolani e

/
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RESPONSE TO MOTION FOR RETURN OF PROPERTY

AND NOW comes the Couhty of Butler and Butler County Prison, by and through
their counsel, Julie M. Graham, Esquire, Solicitor for the..County of Butler, and in

support of the within Response to Motion for Retumn of Property, avers as follows: .

1. On September 25,' 2018, Attorney Armand R. Cingolani, lll, attorney for

Inmate.Hasan Shareef, filed a Motion for Return of Property.

2. A hearing was held on Defendant's Motion on November 1, 2018. The
Movant, Hasan Shareef; did not serve a copy of the Motion for Return of '
Property on the Butler County Prison (the “Prison”), nor did he notify the

_Prison of the hearing scheduled on or about November 1, 2018.

By Order'of Court dated November 1, 2018, the Prison was directed 10
respond to the al_legations made in the Motion for Return.of Property within

30 days of the Order of Court.

-OJ

4, On August 14, 2018, immediately prior to inmate" Hasan Shareefs move
from the Allegheny County Jail to the Prison six Prison employees were
exposed fo an .unknown substance, resulting in those six'employees being
transferred to Butler Memorial Hospit’al for treatment. The Prison was

- placed on lockdown status pending an investigation.  During the

investigation, the unknown substancé was discovered to be K2, a



5.
T ”“"“from*the»—AlleghenyuCounty_,J_aiL _____ Captain Clyde Moore and Corrections

| synthétic cannabinoid. ‘While the exposure method rema;lins unknown it is

believed that this substance was infiltrated into the Priso'n via inmate mail

or personal effects.

On August 20, 2018, inmate Hasan Shareef was transported to the Prison

Officer Mark Bowman processed inmate Hasan Shareef into the facility
and started to search his prqperty. While searching inmate Hasan

Shareef's property, both employees repo:rted_v “they began to experience '

‘burning and irritated skin and burning eyes.f’ These symptoms weré

similar to the symptoms the six prior employees experienced on August

14, 2018 when they were transported to Butler Memorial Hospital.

Captain Clyde Moore sealed.the property in a secure black garbage bag.
and placed the sealed property bag in his secure office for when inmate
Hasan Shareef would be released from the Prison.” Captain Moore’s and

Correction Officer Bowman'é symptoms subsided to where medical

“{reatment was not required. " At that time, -Captain Moore explained 1o
: 'inmate Hasan Shareef his prqpert§/ was deemed bio-hazard and to contact

~ his attorney to send in any legal work to the facility. The incident reports

of Captain Moore and Correction - Officer Bowman 0n ~this issue are -
attached -herefo, incorporated herein and marked Exhibits A and B,

respectively.

On August 29, 2018 the PenhsylVania Departmént of Corrections (‘DOC”)
placed the entire state prison system on an extended lockdown to combat
the numerous number of DOC employees becoming sick while being
exposed to an “unknown substance.” Multiple policy changés were
enacted for the DOC varying from inmate méil being sent off site and

photocopied, legal mail opening practices, efc.

During the week of September 16-20, Wgrden DeMore spoke with inmate

Hasan Shareef about: his property. The Warden explained to inmate

-3-
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Shareef that there were concerns his property was contaminated and was

deemed bio-hazard but was stored on-site for wHen he was released from

. the Prison. custody. Warden, Joe DeMore, reaffirmed that Captain Moore

told inmate Hasan Shareef to-have. his attorney send any pertinent legal

" mail to the facility. Warden DeMore explained in detail that the ‘jail could

have sent his bagged up property out’ to*‘b'e"-'tested-v-forf—K—Z--which-w,o.uld.;-'____m_,___M

result in all his property being deem_ed bio-hazard and consequently could

‘be desfroyed by the haz-mat team/testing agency. Inmate Hasan Shareef

thanked Warden DeMore for not-sending"his property out to be tested and

said he understood.

A letter was sent to the Prison on October 3, 2018 from inmate Hasan
Shareef's attorney, Armand Cingolani, regarding inmate Hasan Shareef's
property. On- October 4, 2018 at approximately'1155? hours, Deputy
Wardén Beau Slneddon' (“D.W. Sneddon”) spoke tb Attorney Cingolani on
the telephone about inmate Hasan Shareef's property. Attorney Cingolani
indicated he was “under the impreséion -inmaté Hasan Shareef's property
was des_troyed or lost” D.W. Sneddon' offered- Attorney Cingolani the
option"of having inmate Hasan Shareef sign a release of property form
and that Attorney Cingqlani could take possession of his client's property;'

Attorney Cingolani refused this option. Copies of the two Prison Incident

‘Reports filed by D.W. Sneddon documenting this issue are attached

hereto; incorporated herein and marked Exhibits C and D, respectively. .

Based: on the abové information and difficulties of identifying synthetic -
cannabinoids 'on property, paperwork, etc. with the hakéd eye as well as
detection _tools, the Prison Aadministration made the decision to mark
inmate Hasan Shareef's prop'erty as bio-hazard and to have it securely
stored and returned to the inmate upon his release from Priéon custody. .
The Prison administration has made every effort to communicate with
inmate Hasan Shareef and his attorney to get any needed copi'es of legal

material back in his hands through his attorney as well as having inmate

-4 -



Hasan Shareef sign a property form releasing his property to his attorney
Armand Cingolani. Safety is paramount and the Prison Administration’s
decision was based solely on keeping all the employees and inmates of
the Prison safe by not re-opening inmate Hasan Shareef's property risking

contamrnatron to any employees or inmates. -

11.  In light of the safety issues and risks associated with the return of the ’
Inmate’s property, the Prison Admlnlstratlon rntends to hold his property in
a safe and secure. location unless or until the time of his release and/or
transfer at which point it will be returhed to him folloyving appropriate -

safety protocols.

12.  Alternatively, the Prison Administration’s previously made proposal that
the inmate. execute an authorization for release of this property to his

attorney or other designee remains open.

13. ' The Prison has broad discretion in establishing policies and procedures
relative to the handling of inmate property- to preserve and protect the
safety of inmates and correctional officers. The course of action identified

herein is within the guidelines established by the. Pennsylvania Supreme

' Court in, O'Toole v. Perinsylvania Department of Corrections, — A.3d.—
.(2018), 2018.W.L. 4998392. '

_ Byzsﬁ/ 7) %)ﬁ
» ‘ Julie Graham
/\;}’:} \qé o Butlglounty Solicitor
>

ﬁ.f’i - 124 West Diamond Street
- gi? L gq | P.O.Box 1208
o< o Butler, PA 16003-1208
Y Telephone No. (724) 284-5100
YA Fax No. (724) 284-5400
\;57 PALD. No. 36483

Date: November 20, 2018
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. BUTLER ’.COUNTY'PRISON
INCIDENT REPORT

Incident DateTime: 08,20,201 8 17:00 Repomng Officer MOORE. CLYDE

Location Type ~ PROCESSING h L ocation of the Incident:

= “incident Type~ {NFORMATIONAL — — o

inmates Involved Employees Involved -

inmate4 - Name Name-
031505 SHAREEF JR, HASAN AL SCUILLO, MICHAEL
BOWMAN, MARK
KENGERSKI, JEFFREY
Narrative On 8/20/2018, Butler County Prison received 5 new cammitments from Allegheny County Jail. As we do for al

commitments, all property was placed into separale plastic bins, as to not mix up any inmates property. As the
Sheriffs Deputies were taking the transport gear off the new commilments, Hasan Shareef began asking about his
paperwork, and property. inmate Shareef has been in our fadility in the past, and knows he is to receive his
property after 1l has been properly'searched. inmate Shareef continued to inquire about his property during the
duration of his lime in processing. As | began looking thru the property belonging to inmate Shareef, my right arm,
and both eyes began o burn, and become irritated: | instructed Officer Mike Scuillo lo dawn a protective mask,
and gloves, and piace the property into 8 garbage-bag, and tie the bag shut. | then wentlo my office, and calied
Sqt Jeff Kengerski, and asked him to bring the decontamination wipes from medical to my office. | relayed.all -
information to Sgt Kengerski concerning the property. Propeity was l2ft in my office.-

The foliowing day, as | spoke {o Officer Mark Bowman, he relayed that he too had a reaction lo said propenty.

Due 1o.iwo Officers having reactions to this property, it was deemed a bio-hazard. inmaté Shareef was informed of
this, and was instrucled to contact his Attorney, and have all his jegal work sent to the facility.
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incident DateTime: 08/20/2018 13:45

Location Type PROCESSING

or e |ncident Type - —AINFORMATIONAL - — - - oo

inmates Involved

=,

7

BUTLER COUNTY PRISON
[NCIDENT REPORT

Reporting Officer BOWMAN, MARK _—

Location of the Incident: PROCESSING

Employees Involved

Inmate ¥ Name , Name
031505 SHAREEF JR, HASAN AL
Narrative On the above date and.approximate time Inmate Hasan Ali Shareef was committed lo the BCP. This officer

had been organizing inmate Shareel's property to keep it from geiting misplaced. Shortly after his praperty was
handied this officer had received small red bumps all over my left hand . This officer had no other symploms , and

. afterwashing my hands the irrilatio
Capl. Clyde Moore an 8/21/2018 an

n was gone. This officer didn’t realize this to be an issue until | spoke with
d he was commenting on having similar symptoms after handling inmale

Shareefs property. No further incident to report.

Réspectfully Submitted,

C/O Mark Bowrnan
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incident DaleTime:  10/04/2018 11:55
Location Type

=== - ~—{ncident Type

Inmate #

BUTLER COUNTY PRISON,
INCIDENT REPORT

Reporting Officer SNEDDON, BEAU

Location of the Incident:

Name

Inmates Involved Employees Involved

031505

SHAREEF Jr, HASAN AL

Narrative

On Thursday, October 4, 2018.at approximalely 1155hrs., | received a return phone call from jnmate.Hasan
SHAREEF's attomey, Armand CINGALON! in reference 1o some of Inmate SHAREEF's property. | explained to
CINGALONI that | was calling in reference la some court paperwork thal the Warden had recently received in
which CINGALONI was petitioning the courts requesling that the prisan return property that had been taken from

Inmate SHAREEF. | advised CINGALONI that the property in question had been sealed up after two officers who

were searching the property began to experience burning and irmitated skin and burning eyes. | told CINGALONI

that BCP as well as numerous other correctional facilities throughout Pennsylvania have been experiencing
similarincidents recently. | advised CINGALON! that BCP staff would not be re-opening the bags of property in

guestion. | advised CINGALONI that if Inmate SHAREEF was willing to sign a release of property form,

CINGALONI could respond lo the prison and take possession inmate SHAREEF's property, otherwise the
upon his refease from BCP. CINGALONI résponded

property would be siored as Is and returned 1o SHAREEF
that he was under the impression that the property had been destroyed or lost and expressed that he had no

interest in taking possession of the property.

Beau Sneddon
Deputy Warden of Operalions
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~ BUTLER COUNTY PRISON | | !
INCIDENT REPORT

incident Dateﬂwe: 10,04/201 8 09:15 REDDNing Officer SNEDDON, BEAU

Location Type  BUTLER COUNTY ° Location of the Incident:
PRISON

incident Type

Inmates Involved Employees Involved

Inmate # Name Name
031505 SHAREEF JR, HASAN AL
Narrative On Thursday, Oclober 4, 2018 at approximately 0915 ! atlempted to contact Attorney Armand Cingotani in regards

to some motions 1o the court in reference to propenty belonging to Inmate Hasan SHAREEF. | was advised by the
female that answered the phone and did not identify herself thal Cingotani was not in the office. The female took
my contact information and stated that she would have Cingolani call me back.

Bzau Sneddon
Deputy Warden of Operatians
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| VERIFICATION

1, the undersigned,,s;cate _thét | am the Warden of the But‘ler Counfy Prison;' that
‘the attached Response to Motion for Return of Property is based upon facts which.‘Al
have personal knowledge of and that the facts set forth in.. the foregoing are true and
"~ correct to ‘best~of “my-knowledge; -information- ‘and-belief.—l-understand_that_the

statements herein are made subject to the penalties of 18 Pa. C.S. § 4904 relating to

unsworn falsification to authorities.

AT N

Joe DeMoré, Warden, Butler County Prison




CERTIFICATE OF SERVIQE

|, Julie M. Graham, hereby certify that | served a true and correct copy of the
foregoing. Praecipe for Entry of Appearance in the above-captioned matter by First

Class, U.S. Mail to the following on this 20" day of November, 2018:

Armand R. Cingolani, lll; Esquire
Cingolani & Cingolani.
300 North McKean Street.
Butler, PA 16001

Richard A. Goldinger, Esquire
Butler County District Attorney
Third Floor, County Government Center
124 West Diamond Street
P.O. Box 1208
Butler, PA"16003

VYN

Julie A4, Graharh,
Butléy/County Solicitor




OFFICE OF ATTORNEY GENERAL

JOSH SHAPIRO ‘ ' CONSTITUENT SERVICES
ATTORNEY GENERAL ' ‘ 46 Floor Strawberry Square
’ Harrisburg, PA. 17120

B . _ 717-787-3391. .

December 28, 2018

Hasan Shareef

Butler County Prison” -
202 S. Washington Street
Butler, PA 16001

Dear Mr. Shareef,

. Thank you for contacting the Office of Attorney General Josh Shapiro. We
received your letter regarding your complaint against the %}f County Police
Department. _ ' \O¥-

Under Pennsylvania law, the Attorney General cannot give you legal advice or
represent you in any personal matter. You may want to consider consulting a private lawyer
about this issue. If you do not already have a lawyer, you can contact the Pennsylvania Bar
Association’s Lawyer Referral Service at 717-238-6807 or toll-free at 1-800-692-7375. They
can also assist you if you need a lawyer but cannot afford to pay for one. For additional
information, you can visit their website at http://www.pabar.org/ site/Public/lrsblurb.

Sincerely,

ety s

Stepheﬁ St.Vincent
Director of Policy and Planning


http://www.pabar.org/site/Pubhc/lrsblurb
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
' : PENNSYLVANIA

HASAN SHAREEF

Appellant : No. 815 WDA 2019

Appeal from the Judgment of Sentence Entered December 20, 2018
In the Court of Common Pleas of Butler County Criminal Division at
No(s): CP-10-CR-0001714-2016 '

BEFORE: KUNSELMAN, J., KING, J., and COLINS, J.”
MEMORANDUM BY COLINS, J.: FILED JULY 23, 2020

Appellant, Hasan Shareef, appeals from the judgment of sentence
following his conviction of possession with intent to deliver a controlled
substance ("PWID") and persons not to possess a firearm.l We affirm.

On May 27, 2016, Troopér Brian Palko of the Pennsylvania State Police
executed a search warrant at a three-story residential duplex on East Jefferson
Street in Butler, Pennsylvania, related to Trooper Palko’s investigation of a
burglary of a boat rental business. When Trooper Palko knocked on the door
of the residence to announce the presence of the officers, the unlatched front

door swung open. Trooper Palko and the troopers who accompanied him then

* Retired Senior Judge assigned to the Superior Court.
1 35 P.S. § 780-113(a)(30); 18 Pa.C.S. § 6105(a)(1).
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conducted a protective sweep of the first floor of the residence but did not find
anyone present.

While clearing the first floor, Trooper Palko heard glass breaking from

—.—.the .upper floors.of the residence and. requested that the individual who was

responsible for the noise come downstairs. When no one came down, Trooper
Palko ascended the steps to the third floor and found Appellant emerging' from
a cubby hole with bloody hands from the broken glass. Whilé sweeping the
upstairs area, Trooper Palko observed a handgun in plain view on a ledge,
another handgun sticking out of an open black leather bag behind a couch,
and a glassine bag commonly used in drug trafficking. No one else aside from
Appellant was discovered at the residence. |

After securing Appellant, Trooper Palko applied for a second search
warrant related to potential' drug activity at the residence. From the black
Ieai:her bag where the hgndgun was found, the troopers recovered multiple
bags of cocaine and heroin, suboxone strips, various pills, drug paraphernalia,
and approximately $6,000 in cash. Trooper Palko later obtained é search
warrant to collect a saliva sample from Appellant for DNA testing, and genetic
material from the two firearms recovered in the residence was determined to
match Appellant’s DNA.

- Appellant was charged with persons not to' possess a firearm, three
counts of PWID, and other drug charges. Appellant filed an omnibus pre-trial
motion, which sought the suppression of the evidence retrieved from the East

Jefferson Street duplex. On September 21, 2017, the trial court denied this

-2 -
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motion as untimely. Appellant’s court-appointed counsel then filed an
application to withdraw, which the trial court granted, and Appellant retained

substitute counsel. Appellant’s new counsel then filed motions for leave to file

~ pre-trial-motions and-to- sever. the firearms_charge _from the remaining

charges. The trial court granted both motions. Appellant's counsel filed a
suppréssion motion, which the trial court denied via memorandum opfnion and
order on February 7, 2018.

On October 22, 2018, Appellant was found guilty of the firearms offense
after a one-day jury trial. On December 4, 2018, Appellant pleaded guilty to
one count of PWID and the remaining charges were withdrawn. On December
20, 2018, Appellant was sentenced to an aggregate 54-to-108—month term of
incarceration. Appellant then filed the instant appeal.?

On appeal, Appellant raises three issues: (1) whether the search and

- seizure of the separate attic room of the East Jefferson Street residence was

2 Appellant first filed a timely post-sentence motion on December 27, 2019.
When the trial court failed to rule on the post-sentence motion within 120
days as required by Pa.R.Crim.P. 720(B)(3)(a) and the clerk of courts did not
issue an order denying the motion by operation of law as required by
Pa.R.Crim.P. 720(B)(3)(c), Appellant filed a notice of appeal on May 30, 2019.
Because Appellant’s untimely appeal followed a breakdown in the court system
as a result of the clerk of court’s failure to notify him of the denial of his post-
sentence motion by operation of law, we will consider his appeal as timely
filed. Commonwaealth v. Braykovich, 664 A.2d 133, 138 (Pa. Super, 1995).

Appellant filed a concise statement of matters complained of on appeal on
June 13, 2019. The trial court filed its Pa.R.A.P. 1925(a) opinion on July 29,
2019.



J-A12011-20

proper in the absence of a warrant; (2) whether sufficient evidence was
presented that Appeliant possessed the firearms found at the residence; and
(3) whether Appe}llant'was denied dLle process by virtue of the fact that the
- trial-court -did not .order_the. jail. where Appellant was being held to retu !’D_.
certain legal papers to him in édvance of trial.3

We first review Appellant’s claim that the trial court erred in denying his
suppression motion. Our standard of review of a trial court’s ruling on a
suppression motion is “whether the factual findings are supported by the
record and whether the legal conclusions drawn from those facts are correct.”
Commonwealth v. Duke, 208 A.3d 465, 469 (Pa. Super. 2019) (citation
omitted). We are bound by the facts found by the trial court so Iong as they -
are supported by the record, but we review its legal conclusions de novb.
Commonwealth v. Kane, 210 A.3d 324, 329 (Pa. Super. 2019). The trial
court has sole aﬁthority as fact-finder to pass on the credibility of witnesses
and the weight to be given to th.eir testimony. Dwke, 208 A.3d at 470. “Our
scope of review is limited to the record developed at the suppression hearing,

considering the evidence presented by the Commonwealth as the prevailing

3 Appellant’s brief does not contain a statement of the questions involved in
his appeal as required by the Rules of Appellate Procedure. Pa.R.A.P.

~2111(a)(4); Pa.R.A.P. 2116(a). However, because this defect in the brief does
not impede our ability to discern and address the three issues Appellant seeks
to raise, we decline to find waiver on this basis. Werner v. Werner, 149
A.3d 338, 341 (Pa. Super. 2016). We have summarized the appellate issues
from the summary of the argument section of his brief and the headings within
the argument section of the brief. See Appellant’s Brief at 3-4, 10-11.

»
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~ party and any uncontradicted evidence presented by the defendant.” Kane,

210 A.3d at 329 (citation and brackets omitted).

On appeal, Appellant chalienges the initial search warrant issued for the

to the items taken during the burglary of the boat rental business and did not
state that the officers could search the attic room where he was found.
Appellant thus contends that the warrant did not state with sufficient
particularity the places to be searched and the items to be seized. Appellant
further argues that the firearms seized in the residence were not inﬁplain view
but in fact in closed luggage. Appellant additionally contends that the
Pennsylvanfa State Police troopers’ entry into the residence violated the knock
ahd announce rule set forth in Pennsylvania Rule of Criminal Procedure 207.
Fihally, Appellant argues that the troopers impermissibly obtained a buccal
DNA sample from him via a search warrant because “DNA is a sacred bodily
fluid” and may only be collected with the individual’s consent. Appellant’s
Brief at 10.

Initially, we observe that, while Appellant filed a broad suppression
motion asserting various grounds for relief, the motion did not argue that the
search warrant for Appellant’s buccal DNA sample was constitutionally
impermissible because DNA is a sacred bodily fluid. It is well-established that
issues not first presented to the trial court are waived on appeal. Pa. R.A.P.

302(a) (“Issues not raised in the lower court are waived and cannot be raised

for the first time on appeal.”). Even issues of constitutional dimension are

-5-
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waived if they are not preserved in the trial cE)urt. Commonwealth v. Cline,
177 A.3d 922, 927 (Pa. Super. 2017). “The appellate rules direct that an issue

must be raised in the trial court in order to provide that court with the

-+ opportunity to consider the-issue, rule upon it correctly, and. obviate the need =

for appeal.” Gustine Uniontown Associates, Ltd. v. Anthony Crane

Rental, Inc., 892 A.2d 830, 835 (Pa. Super. 2006). Because Appellant did

i\ not present his appelllate challenge to the DNA warrant to the Otria'l court, th_at
issue is waived.

Next, we conclude that Appellant waived his challenge based upon the

particularity recjuirement of the Fourth Amendment of the United States

Constitution and Article I, Section 8 of the Pennsylvania Constitution becausé

1

y ‘on appeal. Itis axiomatic that issues not included in an appellant’s concise
‘ statemént are waived for purposes of appeal. See Pa.R.A.P. 192§b)(ﬂ(vii)
(“‘Issues not included in the Statement and/or nlot raised in accorda‘n‘ce w.ith
the provisions of thisparagraph’u(}b)(4) a’r"e waived.”); Commonwealth v.
Proctor, 156 A.3d 261, 267 (Pa. Super. 2017) (“[1]t is well-settled that issues
| g“ that are not set forth in an appellant’s statement of matters complained of on
appeal are deemed waived.” (citation, quotation marks, and brackets
omitted)).
Furthermore, we are prevented from conducting a meaningful review of

Appellant’s remainihg suppression issues as a result of the fact that no

transcript of the suppression hearing appears in the certified record. “The

-6 -

, he did not raise these issues in his concise statement of errors complained of
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fundamental tool for appellate review is the official record of the events that
occurred in the trial court.” Commonwealth v. Preston, 904 A.2d 1, 6 (Pa.

Super. 2006) (en banc). The certified record consists of “original papers and

- —-——eaxhibits- filed-in -the~|-0We-r---Go.u.rt.,..._pa.perucopiES-—Ofmle»ga-' papers filed with the =

prothonotary by means of electronic filing, the transcript of proceedings, if
any, and a certified copy of the docket entries prepared by the clerk of the
lower court.” Pa.R.A.P. 1921. “[A]n appellate court is limited to considerihg
only the materials in the certified record when resolving an issue.” Preston,
904 A.2d at 6; see also In the Interest of G.EW, _  A3d___,2020PA
Super 133, *7 (filed June 8, 2020). In Pennsylvania, we place the
responsibility of ensuring that the record on appeal is complete “squarely upon
g the appellant and not upon the appeliate courts.” Preston, 9504 A.2d at 7.
| With regard to transcripts, our Rules of Appellate Procedure require an
appellant to order and pay for any transcript necessary for resolution of the
X issues appellant raises on appea'l. Pa.R.A.P. 1911(a). When an appellant fails
to adhere to the appellate rules and order all necessary transcripts, “any
claims that cannot be resolved i‘n the absence of the necessary transcript or
transcripts must be deemed waived for the purpose of appellate review.”
Preston, 904 A.2d at 7 (citation omitted); see a/so G.E.W., 2020 PA Super
133, *7.
In fhe present 'matter, a hearing was scheduled on Appellant’s
suppression motion for February 5, 2018, and the trial court issued its

memorandum opinion and order denying the suppression motion on February

-7 -
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7, 2018. In its memorandum and order, the trial court solely addressed
Appellant’s argument that the affidavit of probable cause‘accompanying the

initial search warrant did not establish probable cause that items taken from

- the burglary of the boat rental business.could_be_found in the East Jefferson

Street residence. Memorandum Opinion, 2/17/18, at unnumbered pages 1,
3'4

Following the trial court"s rulingv, Appellant filed a pro sé motion to
dismiss his privately retained counsel on February 14, 2018; the trial court
- ultimately permitted counsel’s withdrawal on March 6, 2018.‘ On February 23,
2018, Appellant filed a pro se handwritten request for a transcript for the “oral-
arguments” heard on his suppression hearing on February 5, 2018. Docket
No. 54. The Butler County Clerk of Courts responded to Appellant by letter of
that same date explaining that in accordance with a new local rule, all
transcript requests must be made through the filing of a “Request for

Transcripts” form. Docket No. 55. Neither Appellant nor his later appointed

4 \We further observe that the trial court did not cite any testimony or evidence
presented at the hearing in its memorandum opinion denying the suppression
motion. Although it is impossible to determine definitively without the
‘transcript, it appears that Appellant solely raised a facial challenge to the
affidavit of probable cause accompanying the initial search warrant at the
February 5, 2018 hearing, an issue distinct from any of the arguments he

presents on appeal. In such a case, Appellant’s appellate suppression issues .-
would be waived for the purposes of appeal. Commonwealth v. Leaner, :

202 A.3d 749, 765 n.3 (Pa. Super. 2019) (holding that an issue raised in @ =
pre-trial motion but abandoned at a subseguent hearing is waived on appeal).

-8 -



J-A12011-20

trial counsel requested a transcript of the February 5, 2018 proceedings, and
the transcript for that hearing was not entered on the docket.

In suh’m, our review of the record reveals that Appellant did not order a
S tra-nscrip-t—-offhe~-Febr—uavr-y-~5~,—v2701.8 suppr.ession”hearing,_aDd_thalij;hjs,,tfal’lS_,Cl’iPt ,
is not contained in the certified appellate record. | While Appellant did suBmit
a handwritten request for the transcript, the clerk of courts bromptly

responded to Appellant that his request was not proper under the local rules

and informed him where to locate the appropriate form to request a transcript. W
Fufthermore, although Appellant submitted the request while he was in the
process of discharging his privately. retained attorney, new counsel was
appointed for Appellant, his cou-nsel submitted the proper request form for the
transcripts of later proceedings in this case, and these transcripts were noted
on the docket and includéd in the certified record. Therefore, Appeliant has
, not demonstrated that the absence of the suppression hearing transcript is
attributable to a breakdownv in the judicial process. Prgls:g?on, 904 A.2d at 8
'(“An appellant should not be denied appellate review if the failure to.transmit
the entire record was caused byv an ‘extraordinary breakdown in the judicial
process.”” (citation omitted)).

Appellant’s remaining suppression arguments that the troopers did not
comply with the knock and announce rule and did not discover the firearms in
plain view each require consideration of the factual record developed at the
suppression hearing as to which the Commonwealth had the burden of

production and persuasion. See Pa.R.Crim.P. 581(H), Comment; see a/so

-9 -
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Commahwea/t/r v. Enimpah, 106 A.3d 695, 701 (Pa. 2014);

Commonwealth v. Frederick, 124 A.3d 748, 755 (Pa. Super. 2015)

(Commonwealth bears the burden of proving at the suppression hearing that

--it -complied - with-the- knock--and-announce_rule_or that the circumstances

satisfied an exception to the rule). The absence of the testimony and
evidentiary record established at the suppression hearing testimony, |
therefore, precludes our meaningful review of these arguments. G.E W.,
2020 PA Super 133, *7,; Preston, 904 A.2d at 7. Accord{_i_ngly, in the absence
of the suppression transcript, these issues are waived. A

In his second appellate issue, Appellant argues that there was “no proot”

that he owned the firearms found at the East Jefferson Street residence.

, Appellant’s Brief at 10. Appellant contends that his genetic material only was

present on the firearms as a result of blood splatter from the cuts on his hands
after he attempted to escape through a window. Appellant asserts that, even
if the genetic material was not from his blood and his fingerprints were present
on the firearms, lech evidence was insufficient to show ownership because
“[tJouch alone is not ownership.” Id.

Wh|le Appellant does not frame thlS |ssue as a challenge to the

sufficiency of the evidence for his persons not to possess a firearm convnctlon

-10 -
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we analyze it under that framework.5 We have explained our standard of
review with respect to a sufficiency of the evidence argument as follows:

[wlhen reviewing the sufficiency of the evidence, we must
determine whether the evidence admitted at trial and all
- reasonable  inferences drawn therefrom, viewed in the light most
favorable to the Commonwealth as verdict winner, were sufficient
to prove every element of the offense beyond a reasonable doubt.
The facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. It is within the
province of the fact-finder to determine the weight to be accorded
to each witness’s testimony and to believe all, part, or none of the
evidence. The Commonwealth may sustain its burden of proving
every element of the crime by means of wholly circumstantial
evidence. As an appellate court, we may not re-weigh the
evidence and substitute our judgment for that of the fact-finder.

A
“iCommonwealth v. Hilf, 210 A.3d 1104, 1112 (Pa. Super. 2019) (citations,

quotation marks, and brackets_omi'tted).

| To sustai.n a conviction of persons not to possess a firearm under Section
6105(a) of the Crimes Code, the Commonwealth must prove that “the
individual (1) possessed, used, controlled, sold, transferred, or manufactured

a firearm (or obtained a license to do any of the foregoing activities); and (2)

5 We note that Appellant preserved the sufficiency of the evidence claim by
raising the issue in his concise statement of matters complained of on appeal.
Pa.R.A.P. 1925(b) Statement, 6/13/19, {15. The trial court found this issue
to be waived because the concise statement did not state with specificity the
element or elements upon which the evidence was allegedly insufficient. Trial
Court Opinion, 7/29/19, at 3; see, e.g., Commonwealth v. Ellison, 213
A.3d 312, 320-21 (Pa. Super. 2019). While we agree with the trial court that

. Appellant’s concise statement is not a model of clarity, a fair reading of the

!

\.g\_

B

believe that the Commonwealth had shown that he owned or possessed the

I

1
¥

statement makes clear that the crux of Appellant’s issue is that he did not

firearms found in the East Jefferson Street residence. Thus, we decline to find
waiver on this ground.

- 11 -
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has been convicted of a specific type of offense” enumerated in the statute.
Commonwealth v. Greenlee, 212 A.3d 1038, 1045 (Pa. Super. '2019)

(emphasis omitted). Here, Appellant does not contest that he had previous

- disqualifying convictions but rather he argues that the Commonwealth did not.. _

prove the first element related to his possessory interest in the firearms.

In cases where a defendant is not found in actual possession of a
prohibited item, the Commonwealth must establish that the defendant had
constructive possession of thé item to support a conviction. Commonwealth
v. McClellan, 178 A.3d 874, 878 (Pa. Super. 2018) (concluding that
conviction under Section 6105(a) supported by constructive possession of
firearm); Commonwealth v. Harvard, 64 A.3d 690, 635-700 (Pa. Super.
2013) (same). Constructive possession is defined as “conscious dominion”'of
an objact meaning that the defendant has “the powef to control the
contraband and the intent to exercise that control.” Cammanwealtl) A
Parrish, 191 A.3d 31, 36 (Pa. Super. 2018) (citation omitted); see also
McClellan, 178 A.3d at 878. “As with any other element of a crime,
constructive possession may be proven by circumstantial evidence,” a_nd the
requisife knowledge of the item’s whereabouts and intent to exercise control
over the item may be inferred from the totallity of the circumstances.
McClellan, 178 A.3d at 878 (citation omitted).

1In this case, after hearing glass breaking upstairs, Trooper Palko and his
fellow troopers went up to the third floor of the East Jefferson Street residence,

which Trooper Palko described as an “open,” attic-like living space. N.T.,

-12 -
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10/22/18, at 32-33, 35. The troopers located Appellant coming out of a '
“cubby hole” area of the third floor with a cut on his hand after apparently

attempting to escape through a window. Jd. at 32-33. The troopers also

—found-two-handguns in-the-third- floor-living space:. a-Bond Arms Defender = ..

derringer found on a ledge by the top of the stairs and an Intratec Tec-22
pistol discovered a few feet away protruding from a black leather bag behind
a couch. Zd. Appellant was the only individual located on the thfrd floor, or.
indeed in the entire residence. Zd. at 33.

After collecting the firearms, Trooper Palko sent them to a Pennsylvania
State Police crime laboratory. Jd. at 37, 40. Trooper Palko testified that he
did not observe any blood on the handguns while packaging them for testing.
Id. at 49. A forensic serologist at the laboratory testified at trial that she took
swabs for “touch DNA” from the two handguns and did not detect blood at any
of the sampled areas. Zd. at 56-58. A scientist in the forensic DNA division
of the laboratory testified that DNA from two individuals was detected from
the swab of the grip of the Tec-22 pistol, but only one of the individuals
contributed enough DNA to be suitable for analysis. Zd. at 70. DNA from
three individuals was obtained from the swab of the grip of the Bond Arms
Defender, but there was only éufﬁcient DNA from one of the individuals for
testing. Jd. at 71. Upon comparison of Appellant’s DNA obtained from a

buccal swab, Appellant’'s DNA was determined to match the DNA profiles of

-13 -
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the suitable samples obtained from the grips of the two handguns to an
extremely high degree of probability.® Zd. at 72-76.

We conclude that the evidence at trial was sufficient to show Appellant’s

- constructive- possession -of the firearms found at-the. East Jefferson Street . . .

residence. Appellant was found in the same third-floor living area of the house
as the handguns, and Appellant’s DNA was detected on the grips of both guns.
Compare McCleflan, 178 A.3d at 879 (sufficient evidence to f.i‘nd constructive
possession of gun found in shared basement common area of home shared
with family when DNA samples from the gun’s grip and m‘agazine showed tha.t
- the gun was.substantially more likely to.have been touched by the defendanAt
as opposed to the family members with which he lived). Whi.le Appellant
asserts that his DNA found its way onto the guns from blood splatter after he
broke a window, both Trooper Palko and the serologist denied observing blood
on the guns. Furthermore, Appellant’s DNA was the only genetic material of
sufficient quantity to allow for testing, further bolstering the finding that he
was the possessor of the guns. Even to the extent Appellant could not be said
to have exclusive access to the third-floor living area where the firearms were
discovered, the evidence presented was sufficient to show that Appellaht'had

joint constructive possession of the two handguns. See id. at 878-79 (noting

6 The forensic DNA scientist testified that the probability of randomly selecting
an unrelated individual exhibiting the same DNA profile as Appellant was at
least one in 45 sextillion with respect to the sample from the Bond Arms
Defender and at least one in 190 septillion with respect to the sample from
the Tec-22 pistol. N.T., 10/22/18, at 74-76.

-14 -
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that the fact that another individual may have control and access to
contraband does nbt negaté the defendant’s constructive possession).
Appelllant’-s second appellate issue thus merits no relief.

: FAinaIIy,!Appella-n-t ar-gues-tha.t..h.ivs,,.conv.ic.tion must be vacated _beca_us,e
the trial court denied him due process of law when it failed to order the return
of his legal materials that had been seized by Butler County Prison authorities
prior to trlal based upon the suspicion that they were Iaced with fentanyl or
other controlled substances. Appellant claims that his lnablhty to reference
his cases, handwritten notes, and “exculpatory evidence” prevented him from
mounting an effective defense at trial. Appell\ant’s Brief at 11.

éoth the Fourteenth Amendment of the United States Constitution and
Article I, Section 9 of the Pennsylvania Constitution provide }a criminal
defendant‘with due process of law. See Camhronwealth v. Turner, 80 A.3d
754, 763 (Pa. 2013) (stating that the two constitutional provisions are
coextensive). “While not capable of an exact definition, the basic elements of
procedural due process are adequate notice, the opportunity to be heard, and
the chance to defend oneself before a fair and impartial tribunal having
jurisdiction over the case.” Id. at 764. Due process is “ﬂexible‘and calls for
Nsuch procedural proteCtions ‘as the particular situation =—demands.”
! Commonwealth v. McClel/and, 165 A.3d 19, 29 (Pa. Super. 2017) (citation
omitted).

A review of the record reveals that on September 21,} 2018,

approximately one month prior to trial, Appellant submitted to the trial court

- 15 -



J-A12011-20

a pro se mo‘tion seeking the return of his legal papers taken by the Butler

- County Prison. As Appellant was represented by counsel, the clerk of courts

forwarded Appellant’s pro sefiling to his trial counsel, and Appellant’s counsel

- filed -a- motion- for- the- return--of -property on- September 25,.2018. The trial .

. court ordered. a hearing for Octobler 31, 2018. At Appellant’s October ,221
2018 trial, Appellant comblained that he could not present an effective defense
without his “law work,” however the trial court deferred any ruling on the
motion for return of property until after the October 31st hearing. N.T.,
10/22/18, at 3-5, 10. On November 26, 2018, after the hearing 'and the trial
court’s .receipt of a written submission from the Butler County Priéon, the trial
court entered an order permitting the return of Appellant’s property to his
attorney or another designee provided that he execute an authorization to
that effect. ;

Upon review, we do not discern a violation of Appellant’s due process
rights. The trial court considered Appellant.’s motion for the return of his
property, provided Appellant with an opportunity to be heard regarding the
actioné of the Butler County Prison, and rendered a decision on the motion
that was largely in Appellant’s favor. While Appellant m'aiﬁtains that he
needed his legal work at trial in order to effectively defend himself, Appellant
did not seek a continuance of his trial based upon the unavailability of his legal
bapers. Furthermore, Appellant was represented by counsel at trial and his

counsel did not represent to the trial court that his lack of access to Appellant’s

- 16 -
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legal papers would hinder his defense of Appellant.” While Appellant asserts
that he had exculpatory evidence among his seized property, at no point has
hé described to the trial court dr to this Court the nature of this allegedly
- exculpatory evidence. -Therefore, Appellant’s.due. process._claim warrants no
relief.8

Judgment of sentence affirmed.

7 We observe that Appellant did fire his trial counsel during trial after the
Commonwealth rested, and Appellant was then permitted to personally
examine Trooper Palko regarding the search of the East Jefferson Street
residence and the seizure of Appellant and the firearms. N.T., 10/22/18, at
101-14. Appellant’s trial counsel then resumed representation of Appellant
and delivered the closing statement. Appellant has not explained in this
appeal how he would have more effectively mounted his own defense had he
been in possession of his legal papers during his trial.

8 Finally, we note that, to the extent Appellanf directly challenges the Butler
County Prison’s action in taking away his legal papers, Appellant’s remedy is
not through an appeal of his judgment of sentence but rather through a civil
action against the appropriate correctional authorities. Furthermore, while
Appellant appears to call into question the adequacy of his trial counsel’s
performance with respect to the motion seeking the return of his property,
ineffective assistance of counsel claims are not cognizable on direct appeal
except pursuant to limited exceptions not applicable here. Commonwealth
v. Hopkins, ___ A.3d ___, 2020 PA Super 25, *11-12 (filed February 7,
2020).

-17 -
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Judgment Entered. .

Joseph D. Seletyn, Esd«
Prothonotary

Date: 7/23/2020

- 18-
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COUNTERSTATEMENT OF THE CASE

On May 27,2016, Trooper Brian Palko of the Pennsylvama State Police was
investlgatmg a burglaxy of a boat renta[ busmess in the course of his professmnal
duties. N T. 10/22/2018 p. 30, 44 The investigation led 10 apartment number 2 at -
1004 Bast Jefferson Strec i the ity of Butlr. 1d. Trooper Palko cbiained 2
search warrant for fhat residence in ordef t0 seek 6v1dence'relaied to the burglary.

Id. p. 31. He had aiso been mformed thai there may be an md1v1dual there who |

was selling drugs. Id. p. 45. Whtle knockmo on the door and announcing theu

: presence the unlatcbed door swung Open and the trooper:. entered to cledr the

{

residence of anv occupants. 1d. p 31-32. TmOper Palko then hcard glass break'mg

on the floor abrove Id p- 32, Thc individual ;cspormbie for the bfcakmg glass

~ declined to come. down, S0 Troope1 Palko had to go up the stalrs Id. Upon domg

s0, he saw a firearm in plam view on a ledoe at the top of the steps and chscovered

» Appellant Shareef emcr_gmo froma cubby hole™ with bloody hands. Id p- 32-33.

Shareef ‘was the only person found in either the attic or the remdenw as a whole

. Rel:

15425607 pg 13 2%

1d: Wﬁm '__1m@m

Aobserved pax“: of anothex gHn s‘nckmo out of a black leather bag behind a cou"ch and

a glassine hc.rom bag. 1d.

I
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After securing Shareef, Trooper Palko applied for another search warrant in

order to be properly ailthorized to search and seize the residence for evidence

: assocmted wn:h drug acﬁvxty Id P 39

Upon checkmg Shareefs criminal hlStOl'V, Trooper Palko fnund that he had

.an cxicnswe c_,nmmdl record Id P 41-42 Troopcr Palko subsequently submltted '

the two guns to the State Police Greenrsburo Crime Lab01 atory for DNA testing.

1d. p. 37. This testing prelmnnanly linked DNA found on certain pomons of the

weapons to Slxa,reef SO a Search warrarlt'far a sample of Shalecf’ s DNA for further -

. comparison was-obtained. Id p 4’7—43 When the Weapors were swabbed for

DNA no blood was observed in any of the samphng locations. Id p 56-58
Through ~sciﬁntiﬁc testmg, the DNA found_ on the weapons was matche:d to the
appeﬂant Id. p. 73-76

As a result of this incident, Sha1 eef was charged w1th possessnon with intent

1o deliver' and possessuon of a ﬁrearm bya proh.lblted person.? Aftcx _several :

rounds of pretrial lmvatlon and pumerous firmgs of defense counsel by the

.Rﬁi:

' Appcuam, tre- cvcuLucux y p%ed-oﬁﬂfyhtfrﬁaedﬁf;ehaf“e A7

charge. For the purposes of this prosecu.mon9 the Commonwealth relied éq three

felomny drug convictions from F rankhn County and certified coples thereof to

135 p.S_ §780-113(a)(30)
218 Pa.C.S.A. §6105(a)(1)
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establish that Shareef was, in fact, prdhib_itegl from possessing a firearm. Id. p. 81-

82 Shareef was conwcted by a jury on October 22, 201 8 after a one day trial.

~ Post se-ntenc_evmo_tlons followed on December 77 701 8 and a hearmg was

scheduled for Tanuary 9,2019. “The pnst-sentence motions Were denied by

) operatlon of law on July 30 2019 by Wthh pomt this appeal h'ald a’.lready. been o _

ﬁled The Commonwealth was represemed by the Butler Cotmtv District
Attomey s Office throu,,h the ﬁlm1= g of the Appellant s brief in the instant matter
Upon the filing ofa federal lawsuit against the Dlsmct Attomey s Office by

Shareef, the case was r-eferred to .thve Office of A-ttomey General pursuant to the -

, con_fhct of mterest prcmslon of the Commonwealth Attorneys Act (“Act™), 71 P.S.

§ 732-205.

Ret:

1649683 pg 17 ¢
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SUMMARY OF THE ARGUMENT

Appe]lant Shareef has failed to put forth, niuch- less proeerly devel op; coéem
arguments. and/or legal analyms in supporc of any of his claims. The argument

“section of his brief instead consl_sts of a scattershot 1aund1~y list of gnevances and

_:4__unsubstantlated allegauons agamst every en:tit‘y involved -in his ar_rest, prosecution,

and corrvactloll none of which are legmrmzed by c1tat10n to the extant record His
 lack of prop,er compha.nee with Pa.R. A P2 1 19 renders meamnaﬁ_d appelﬂate
revie\'v effectively‘unposmble-. |
To the e)rtent fhat Shareef’s appellate claims can be .dec-ip:he-red, it is efzirlent
that the State Police fol}owed propet procedure in both preliminarily detairlring him -
‘a:md ip observmc mcnmmatmg items in plam view in the attic. Where Weapons _
| were found in Shareei’ s vicinity w1th Ius DN 1\ on them, hls conviction was neither
euppGﬂed by msufﬁment evidence nor against the weight of the ewdence With
'respect to Sha:eef‘ s claxm that he was mlpernnssably deprived of his own legal

- pesearch when_ these materials were seized by the Butler County J a1l as noted by

' li 3 i .'

the Tower court in 1t Pak: AP

the jail’s rebuffed offer to return these matcnals to defense counse] prlor to trial.
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_ misleading way. The Commonwealtb Would spemﬁcally caﬁ the Court s artemlon -

ARGﬁM‘ENT

L THE STATE POLICE ACTED PROPERLY IN THEIR ENTRY
. INTO AND SEARCH OF THE ATTIC WHERE APPELLANT
. AND HIS CONTRABAND WERE FOUND.

- As best as can be Jetermined from the argument section of his brief, Shareef

first contends that he w‘as-\entitled to suppréssion of the ;yici_@;g_g_lggp_ed by the ' )

: pohce when they mmal]y entered the attic whele he was found and pursuant to the -

secornd warrant subsequemlv and dem'atwely obtained for druvs and guns in the .
attic. He makes a number of conclusow statemems about the purported facts of the

case, but does not even bother to attcmpt to substantxatc these via citation to thc

R recmd Where he does cite to the racord1 he does so, in large part ina potentzally

to Pages 9 and 10 of Appellant s brief, wherem he recﬁes a list of twelve : o
hypothetical statements that Appellant aﬁempte¢ unxuccessfullv to elicit from
Trcﬁopér Palkb durmv that limited portion of the tn al when Shal eef was actmg pro '
se. Althou,:h Shareef does p1eface this recitation w1th the d1sc[a1mer that © ln hxs

artial quesuons Appeuam tries to get the trooper toadrmt-™the Commonwealth

ne". -

RAURRY PO

~
z

would sug gest that hstmo what Shdrc*f:f appa.rc:ntl y h()pt:(] the Troupcr would say in-

such a way that it could at leasi appeat at first elance that the Trooper had actually

~sa1d these things or that they were, in fact, true comes dangerous]y close to makmc

a dellberate mlsrepresentatxon to thc Court. As every ;ury is mstruc-ted-, questions

WF L1 Piae BRASAN SENE



are not evidence, and to present them, at.Jeast ambiguously, as such is

. dismgenuous part:cularly when what the Appellant s subiectivé, and frénkl‘y

delusmnal hopeq of the Trooper mwht admit were completely urelevam to the
recoxd that actually exists.
F urthermore although Shareef cites various cases for general leoal

prim:lples relating to search and seizure, he makes no attempt to apply them to, or

' analyze them in, the context of his case. Whﬂe a person convicted of'a cnme is

' guaranteed lhe right to | direct appeal under Amole V Secnon 9, of thc

Penusylvania Constitutlon,; where an appeliate brief _falls to proyrde anydiiscussion

f a claim vmh citation to relevant authorlty or laL}s to c’revelop the issue in any

other meanmeful faslnon capabie. of review, that cleum is wawed Commonwealth_

V. ,Walte‘r‘ 966 A.Zd 560, 566 (Pa. 2009); Commonwealth V. Steele 961 A2d 786,

799 n. 12 (Pa. 2008); Commonwealm‘v. Puksg;'%l A24 267, 793—94 (Pa. 2008).

See also Pa.R. AP. ’?} 19(a) (each point treatcd in an aroument must be* followed

by ‘'such discussion and cmmon of authormes as are deemed pertlnent ) Itis not

o

.

-L49-RY po 2

hé-obligation of an nnnpﬂmejnurt to fmmulate Appellant's arsuments for him.

Commonwealth v. wn‘,gll_.;, 061 A.2d 119, 135 (Pa. 2008); Commonwealth v.

_Thomas 717 A. ’7d 468,48 283 (Pa. 1998) Failure to cite relevant legal authority

const:tutes waiver of the claim on appeal. Eichman V. McKeon 824 A. 2d 305 319

CPa. Super. 2003). The Commonwealth therefore submﬁs that this claim’s’

3 oef &} Tive FASAN SEAN - -
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~.<?>wa"“ SEA L

-inadequate development and citatlon to the record should cause it to be deemed to

. | ave cn Walye ?A’) %—m\

Even if t’his issuc liad been put forth propcrly it wou]d still entitle Shareef to

0o rehef As dxscussed above the trial record establishes that, upon makmg entry
10 the premases V]a an unlocked docr pursuam toa wahdlv 1ssued searuh wzu'ram, -
the State Pohce he:ua brealuno giass up>ta1rs At that point, they were Whol

© Justify ed in makmc a p1 otectwe sweep of the premxses See Commonweajth v,

~ Tavior, 771 A. "'d 1761 1767 (Pa. 2001)( Aprotectne sweep is ‘a quick and

' Hmited s’e‘arc—h of premises, incident 1o an arrest and conducted to pr otect the safety
of poﬁce o_fﬁce;s 61‘ o;hérs-." ). 'Frooper Palko’s description of his entry ,int:o the’
attic and his actions therein was entirely consistent with 2 valid protective sweep.

| While perfc;:‘mino this justified sweep, ‘Troopef Palko observed firearms and.dr’ﬁg—

related iteémns in plam v1ew Undex the plam view doctriné,. warrantless seizure of
prop°rl‘y is permxsmbie where a 1aw enforcement officer is lav.\#rfulhly i a position to |

view an item and the 1tem‘s incriminating nature i8 1mmedi"ately apparent, A

Cmmnuu’ws:aith v Zirahits

docmnc apphf:s to analyse: under both thc Umtcd States and Pcnnsyh ania

| ConStitLrﬁons Commonwealth v. Jones, 988A’?d 649, 656 (Pa 2010). A police -

officer has p-robable cause t0 behcve that an Ob_]&ct is mcummaunc where the fan_ts :

available to the ofﬁ-cei' would warrant a man of reasonable caution in'the belief that

2R 0 LT e IFASAN SERTE -



certain items may be contraband or smlen propertv or useful as ev1dence ofa

crime. Commonwcalthv Wl'ig‘l_li 99 A.3d 505, 569 (Pa. Super. 2014). Having

_ been told that chug sales were going on af ﬂ]lS 1ebldenc‘= and having pcr—Sonally
: observed druo parap}‘femaha. Tr00per Palko could qmte reasonab&y beheve that

'- ﬁrearma although pcrfectly 1ega] in other contcxts Were xllegal in thxs partlcuiar

one and thal further mvestloat}on was therefore necessary H1s subsequent -
se.curino of the dwelling, on the b351$ of this probable cause, in order 10 prevent the

_ destructlon or renoval of ev 1d\.ns.e while a searth wasrant was being soug.ht was

not 1tself an unreasorabie selzure of either the dweﬂmo or its contents.

Commoﬂwealth V. _Bosnch 958 A.2d 343, 559 (Pa. Super. 2008); Commonwealth

v, Gillesg}:é. 821 A.2d 1221, 1227 n. 2 (_Pa. 2003) (quoting Sceura v. United States,

468 U.S. 796, 810 (1984)).

Rel:
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O.  APPELLANT’S CONVICTION WAS SUPPORTED BY
SUFFICIENT EVIDENCE AND WAS NOT A(.AINST THE
A WEIGHT OF THE EVIDENCE. -

Shareef next argues that “There 1S no prdof Appellant owned the éu,nsfound

in the same e location.” I-Ie does 1ot bother to specify whether he is frammg this as

g welght orsufﬁmencyof ﬂleevrdenﬁ&c}arm Thxs emsﬂve section eﬁh&saroument .

is three scntences fong and cites no authom*_, asnde from the section number of the
statu‘te he was convicted of violating. He under_takes no meaningful analysis of

either the evidence of record or the ap.plicable- authori:ty. When» an ap?éllzmt cites

- 1o mxthori‘ry suppornnu an argumcnt, this Court is  inclined to bchcvc therc is nonc.
’See Pa. RAP.21 19(2) and (b) (Lequmng an appeliant to dlSCUSS and cite pemnentv

'aur.homtze'i) x,ommonwealthv Antidormi, 84 A.3d 736, 754 (Pa Super 2014)

ﬂudmU issue vsawed becau_se the 2 eﬂant c:ted no lecal authormes
TS AppE! ,_IQL—

deveJoped anylmbanmaful malysw . Became L\_ppellant has talled to develop his

L e e

araument or cite pertment authomy, this cldrm should be deemed waived.

If Shareef intends this argurment, such as it _is.Io make out a s.ufﬁmency'of

et

the evidence claim, he has quhgtantwe]y ’raaled to do sb. The standard applied i m
reviewing the :ufﬁc:ency of the evidence is whether V1ewma all the ev;dence

admitted at trial in the light most favorable to the vudu:t winner, there 1S sufﬁment

' ev1dence to enab!e the fact finder to find every element of the crime bevond a

reasonable doubt. Commonwealth v. Rt:-_ecL 216 A3d 1114, 1119 (Pa. Super.

10
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2019). In applying the above test, a re’viewjng Court may not weigh the evidence
and substitute its mdvmcnt for the: ract~ﬁnder 1d. T he Commonwealth may
sustam its burden of provuw every element of the crime beyond a reasonable doubt '

by means of WhoHy circumstantial ev1dence 1d. Fmal ly, the jury, while assessing

the credibility of \Nluu.bb&b dnd the weloht of ﬂm \:wdx:nu: pmduwd, is frcc to

: beheve all, part or none of the ev1dence See id. in light of the trial record

descrlbed above, the Commonwea]th clearly put forth sufﬁcmnt ev:dence to

support Shareef’s conviction where he was found in close proximity to two .

e fuearms upon Wthh his DNA was found and he mdlsputablv had prior felony drug

“convictions.

Even if Shareef had put forth sorme semb!.ance of a cognizable arguinent in

: support of aw eloht of the ewdence claim, he would still be entitled to na relief.

Although Shateef does not botha to note where he pres&rved thxs issue for rev1ew

‘he did advance a welaht of the ev1dence claim in paragraph 15 of his post sentence

motion, in compliance with Pa-R.Cnm_'P. 607. Nevertheless, the weight of the

[T
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EVIGENCT IS A DanCT EALIUSIVELY 1R the-finderoffactwhoisiree clieve all;

part, or none of the ev idence and to determine the crediibility of the witnesses.

Commonwealthv Baker 201°-A.3d 791,799 (Pa. Super 2018) (quoting

Commonwealmv Gonzalez 109 Agd 711 723 (Pa Super 2013)) To

successfully ch.allenve the weight of the ev1dence a defendant must prove the

11
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_weight

evidence is so tenuous, vague and uncertain that the verdict shocks the conscience

of the céurt. Commonwealth v. Windslowe, 158 A.3d 698, 712 (Pa. Super. 2017).

As out Supreme Court explained in Commonwealth v. Clay, 64 A.Sd 1049

{Pa. 2013), a motion for a new trial based on a claim that the verdict is against the

55 (citing Cemmonwealtﬁ v. Widmer. 744 A.2d 745, 751-52 (Pa 2000);

Commonwealth v. Brown 648 A.2d 1177, 1189 (Pa. 1994)). “[I]he role of the

trial judge is to.determine that ‘notwithstanding all the facts, certain facts are so

© clearly of greater weight that to ignote them or t0 give them equal weight with all

- the facts 1s to déﬁyjustig:é.’ ” Clay 4t 1055 {quoting Widmer, 744 A.2d at 752).

The Court in Clay further instructed:

An appellate court’s standard of review when presented with a weight of the
evidence claim is distinet from the standard of review applied by the trial
court: ' | : S

Appellate review of a weight claim is a review of the

. exercise of discreticn, not of the underlying question of

" whether the verdict is against the weight of the evidence.’
Brown, 648 A.2d at ] 189. Because the trial judge has had '

Pe

 the opportunity to hear and See the evidence presented,
an appellate court will give the gravest consideration to
the findings and reasons advanced by the trial judge
when reviewing a trial court's determination that the
verdict is against the weight of the evidence.
Commonwealth v. Farquharsen, 354 A.2d 545 (Pa.
1976). One of the least assailable reasons for granting or
deriying a new trial is the Jower court’s conviction that '

* the verdict was or was not against the weight of the

12
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of the cvidence is addressed to the disoretion of the rial court. Id,at 102% .



evidence and that a new trial should be granted in the
~ interest of justice. '

1d. at 1055 (quoting Widmer, 744 A.2d at 753).
As discussed above, the evidence produced at trial was more than adequate

to p‘reclude a shock to the conscience of the coi.ut'an—d the lower court therefore did '

not abuse its discretion in reJectmg thxs c1a1m

L APPELLANT WAS NOT DENIED DUE PROCESS BY THE
BUTLER COUNTY JAIL’S HANDLING OF HIS BOX OF
CONTAMINATED PAPERWORK. =

‘Shareef’s thlrd and ﬁna] claJm., to the extent that it can be clecq)hered1 is that
tbe ]ower court erred in deChI]lﬂU to order the Butler County Jail to retarn tus |

“multipage; handm1ﬁen jumble of cases from a pot poum of _1ur|s.d\c’aonsJ ” that

“he mlscharactenzes as somehow constttutmg ev1dence He claims that tliese items .

were se1zed because they were alle edl}' tainted with some Lype o[ 1lhmt substance

and the But]er Countvlaﬂ;eﬁxsedm,netumthem to bm He cites nofhmg m the

Rels

record to substantlate that this was in fact, tbe case. He c1tes only to twa -

exchanges where the tnal court to]d hxm thaI the issue of what had happened 1o hlS'

, paperwork at the Jml had already been dealt with and was not a proper area of

5,.bgppella..n‘t"s-B.r.ief p. 11. _'
‘ 13
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inquiry at trial with unrelated witnesses. As the trial court noted in its PAR.AP.
_ 1925(a) Opinion; the Butle1 County solicitor mfom]ed trial counsel prior to trial

that the property at issue could be, tu.med over to couns-el if Sha.reef 51gned a

release. Apparent]y Counsel did not w1sh to take the 3a11 up on this offer. The

Alower court ther efore proPerly deemed the issue moot Sha1 eef cites no authorlty

to support the proposxtlon that this ﬁndmg of mootness was erroneOus ot that he is

ennﬂed to any other type of rehef Where an appellate bnef falls 10 provide any - '

'dnscussmn of a claim with citation to relevant authority of falls to dev lop the issue

in any other meamncrful fashion capable of rev1ew, that claim is walved

Commonwealth V. Wa]ter 966 A2dat 566

Rei;

14 -
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CONCLUSION

WHEREFORE for the foregoing reasons, the Commonwealth respectfully

requests that this Honorable Court affirm Hasan Shareef’s conviction and sentence.

Josh Shapiro .
Attorney General

Jennifer Seiber
Director, Criminal’ Law Division

James P, Barker
Chief Deputy Attorney General
Appeals and Legal Services Section

By: /s/ Gregory J. Simatic

- Deputy Attorney General -
Attorney No. 201019
gsimatic@attorneygeneral.gov

February 25, 2020
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CERT'IFIICATE OF SERVICE

1 her eby cemfy that I am this day serving two coples of the foregomg BRIEF FOR
APPELLEE upon the person and in the manner mchcated below:

Service by first class mail to:
Armand R. Cingolani, Il Esq.
300 North Mckean Street
Butler, PA 16001 :

~ (Counsel for Appellant)

®
/s/ Gregory 1. Simatic
(Counsel for the Commonwealth)

Y,
 Date: February 25, 2020 |
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~ possessed weapons Appellant claims he

SUMMARY OF THE ARGUMENT

The Appellant was searched and seized in his own separate location without a warrant.

The Appellant was convicted in error when the Court and Jury concluded that he
did not own, in his space, merely because his genetics

" were on the surface.

The Appellant lost his trial because the Court and his counsel failed to ensure fhe jail

either retumed his cases/ evidencé or required reconstruction of his cases/ evidence.

aeov, B omamssnl L
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ARGUMENT

From the momcn‘t Hasan Shareef heard the police knocking on thc door of the apartment

“house nothing has happened as he thoucht 1t should. As far as he was concemed he never should
have been arrested, cha.rged, tned and conwcted, He st:ll can’t understand how he ended up in '
the wrong place and af the wrong time. When the police came to the door the Appellant was
inexplicably in thc attic. He never explamed why he was there. When the police started |
knockmg on the door, even though he clam:s he was doing nothmg wrong, he tried to break open
the tiny attic window to get out of the hpuse and escape by racing off the roof. He maintained
the story the police did not knock and aﬁnom}ce, bu’é rushed in and rushed up the steps and
detained him before he could escape. Escape is neither evidence nor prr?of of guilt or

criminal];tyi Commonwealth v, Phillips, Pa.Superior Court, 1427 WDA 2014. AW'hen' he was

captured, he was covered in blood, he advises, as & result from gléss cuts. St)me blood got on the ‘

guns and other objects. The spray of blood de not cause him to be the owner of the surprising
array of gunnery and comraband whlch did not bclong to him and for which he had no

knowledge or explanation about how these inculpatory objects appeared co incidentally in the .

—————'same%eeaﬁe}as—hewsfm‘“m‘“?ﬂ fo be found.

ISSUE ONE: Whether a warrant was required to search and seize this particular person’

and the baggage in his sepérate attic room. . .

The Appellant claimed the police just broke in. He cl_aiméc_l he did not hear them knock

and announce. The police must kpock and arfnounce. .Wilson v, Arkansas, 514 U.8. 927 (1995),



COONHIE MVEVE vy 29 e b od wiwy sl 5

bt see, Hudson v. Michigan, 547 U.S. 586 (2006). It was permissible for the police to wait 2

few seconds after knocking before entering to execute the search warrant.

Correlation in time and place of Appellant with contraband is not cnough circumstance to
establish proot of gmlt beyond a reasonable doubt that he was a felon not to be in possessxon ofa
gun.

Further, Appellant argues that he was not aware of guns and drugs and money in the

same loca‘aon as he was. He did not see it. The police fabricated these facts and lied. While

there may have been guns and drugs and money in the al.‘uc with me these thmgq were not in

plain sight but hiddcn in closed baggage. Sometimes it’s his baggage;l sometimes the baggagc

- must belong to an unknown stranger I depends The pol1ce just fabricated the visuals that they

SAW these thmgs sticking out of bags. Then, because his blood somehow got splattered on these

obJects, the pohce falsely concluded they must be his possessions, especially the guns and drugs. -

. The Appe]lant gvers the Court erred in fallmg to properly instruct tbe jury on what constitutes.

con.structwe possession. The Court should have instructed the Jury that the police. had to prove

he actually owned the money, drugs and guns. |

Worse, the police detained him and searched his separate attic room Wlthout a

T

@

o

warrant and wi_thou’t his consent. May‘ be they had a warrant to search the rest of the house, but”-

tbey did not have a Warrant to search and enter this attic room. In the Ybarra v. [llinois, 444 U.S.

85 (1979) it was not permissible to search a person on the premises of an authorized search but in

Michlgan V. Summers 452 0.5, 692 (1981) a limited intrusion on a detained person on site was

permissible See also, U S V. Banks, 540 U.S. 31 (2003) which defines the proper ex:lgency time

1o enter to avoid a drug dealer dlsposmg of his contraband

l"(.



Search and seizure of a person at in a residence is per se unreasonable. Coolidge

v. New Hampshire, 403 U.S. 443(1971).

The Appellant challenges the sufficiency of the warrant as to him in the attic because
" when the PSP applied for the warrant it was to search for fruits of the burglary committed by the

é’ two boys. Therefore the warrant falled to comply the partlculantv reqmrement of the Fourth

Amendment 50 the search of his attic location must be unconstitutional. Massachusetts v,

Sheppard. 468 U.S. 981,988 n.5 (1984)._

Thisisa story about how things that you don’t even lcnow are happemng off stage can
leap from the background and grab you up WIthOIlt you even realizing untﬂ itis too 1ate The
story began when the Appe]lant, Hasan Shareef 2 man w1th felony convictions, was granted
permxsswn to stay at a three story house at the edge of town by Sarah Snodgrass, soon to be
deceascd Sarah has also granted two other men, both comcldenta]ly named Chnstopher with

~ surnames of Anthony and Snydcr permlssmn to stav at the same apa:rtment house she was
renting from a landlord who was probably completely unaware of her-genero s1ty The two
| Chris’tophers imagine they are both smartex than they are and better burglars that later events

would actually indioate. Anyway, these two started rolling the snowball downhill when they .

_burglarized Crescent Bay Marine to steal boat motors and then tried to sell the fruits of their
crime to West Penn Marine sales. The sales desk agent at West Penn was ‘suspicious and called

the police. -

After interrogation, the two Christophers revealed they were staying at Sarah Snodgrass’
rental apartment at 1004 E. J efferson Street, Butler PA. The PSP obtain a warrant to search the

_house to find missing parts at the place. Sn&der advised a character named “Red” used the attic 4,
. ’ @/'__ .

_(’a
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and sells driogs ﬁdm there, accofding to the pfobable cause statement in incident report

involving the two Christophers, Pa. 160 240358 on 5/27/2016 Two warrants were obtained to

- search 1004 E. Jefferson Street, Apt. 2 and a2009 Chevrolet Sﬂverado driven by the two

Chnstophers but owned by Sarah Snodgrass ‘These warrants were approved by the on cal[
‘Magistrate William S. O’Donnell. The Appellant will later claim he was denied due process by
nét being brought before Magistrate William S. O'Donnell and by claiming the warrant is a fraud

with a forged signature. The Magisf;ais William S. O’Dormnell swears he Signed the warrant.

' PSP advised Butler City Police will assist as ﬂﬁs is a known drug Eou’se with a reputation’

for being a place where drug addicts regularly averdose.

Whén they tried to enter a Idc}ced house, Appellant Hasan Shareef fried to éscape outa |
tiny window in the attic, His attempt failed but he was injured and was bleeding. The authorities
. observed the Appellant is in the location and possession of an entire dealer’s panoply of guné,'

' drugs and money. The PSP obtain a warrant Pa -16- 248429 to secure legal search rights in this

interesting presentation. of contraband. The money found under Pa. warrant 16 24 8429 on Hasan

Shareef was.buy money from a drug deal in Clarion. -

In incident Pa 17-203053 in April 18, 2016 PSP related that the guns found with Hasan

5. 3 omiRLyEL Lol

Shareef were taken from a residence at 339 Dick Rd. Franklin Twp. Butler County Pa. being the

Intratec-22 and the Bond Arms Defender. These guns had been stolen from the family by their

friend Chnstopher Anthony. The police beheve Anthony was a runmer for Hasan Shareef Inyet

* another 1nc1dcnt Pa - 18- 200009 Amands Brommer ad:mtted she bought the Texas Defcnder

along with 4 other guns for Hasan Shareef.

The Defendant interrupted the District Attomey’ s opening to fire his own counsel. (T_.24)
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PSP Trooper Palko explained he went to 1004 E. Jefferson with & warrant, in order to.
mvesugate 1tems tak:mg in the burglary would be found at the residence as the burglars reported
 they stayed there. (T.30-31- Y In clearmg the house he heard glass breakmg above him, When

“he ascended' the ﬂight’ of stairs in vplam view he saw a gun and the Appellant. (T .32)

~ Once the Appellant was in custody they saw a-gun s&ckmg out of a black bag, and a
glassine bag of heroin in plain view. (T.33) They secured a warrant and they found more drugs,
- guns and $2.570 in currency wrapped in rubber band. They found another gun behind a couch.

© (T.36,7T.39)

On cross examinetic)n, PSP Palko revealed he was inveeﬁgaﬁng eburglary of boat motors’
and he was after two boys with the ﬁrst pame of Chnstopher CI‘ 44) It was by chance that the ,

- Appe}lant was caught up in their mvestxgaﬁon when they searched the residence. (T. 45—46)
After 'indicaﬁng the présence of others on t_he property Counsel clucidated the fact that
neither the gun is titled and therefere not title owned by the Appellant. (T.49)

The officer observed that the Appellant was bloody and injured in trying to escape from 2

 small black window. (T49)

1] I'T SO

)

On direct examination the blood expert andx admitted there was Do blood on the Band

Arms Defender or the other gun nor were there finger prints. (T 51-59)

The DNA expert Kukosky testified DNA from three individuals showed up on the

weapon. (T. 71) one samp!e from Appellant showed up on the TEC plstol (- 74)
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. The expert Kukosk) admitted on cross e-xaminaﬁon that his cxamination does hot_jzrove

ownership or how long someone touched a gun nor does he know how DNA got on the gun (T.-

77-78) Appellant adv1ses DNA or fingerprints alone do not prove ownership or possessmn A

being may touch another’s property to see what it is or to satisfy curiosity.

The ADA introduced the Appell‘ants 'priof convictions for possession with intent to
dehver into the record (T.81-82) To prove a felon may not possess or own weapons the
prosecutlon must prove the Appellan't ha.d a certified record of prior felony convmtmns

The Appe]lant fired his CGunsel.. (T. 98-101)

The Appe]lapt holds that his roord was seé.rehed without his consent and PSP Palko

averred he could search the room because he had a warrant. (T.105)

The Appellant disagrees with the witness version of his events, so he posed his questions |

to contradict and discredit the trooper’s testimony. In his artful questions Appellant tries to get

the trooper to admit:
He_had no consent to search the attic. (T.105)

That the search was unrelated to guns and drugs. (T.105)

' That neither warrant was adequate to search and seize either guns, money or drugs. .

(T.105)
| ’I‘hat‘;there was 1o warrant for DNA. (T.106)
That trooper planted DNA on guns. (T.106)

That the cell phone was not Appellant’s. (T.106)
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ISSUE TI{RIfIE: Appellant was denied due process because the jail ﬁthheld or destroyed

hlS papers full of legal cases which Appellant claims is exculpatory evidence and the CourtA

erred in not reqmrmg the ]all to provide the papers to Appellant for trial.

Finally, the Appellzu;t avers a manifest injustice occurred because the warden and the jail
destroyed or withheld his evidence whlch, because he did not have this évidence to cxculpate
himself at trial, through their ejther willfl destruction of his evidence or their refusal to prcmde

his evidence for use at trial which caused him to lose the trial because _he-could not produce the

evidence at trial. The Court refused to allow Appellant to have his papers[ evidence given to him

By {he DOC & jail. (T.87, T.100) As atesult he was denied due process.

The Appellant lost his evidence becﬁuse ﬁe thk it with him when he had Court in
another County and was released. He decided to avoid the currenf trial by checking into a
rehabiﬁtation facility in Pittsburgh and was later picked up and detaincd in Allegheny County.
When he was returned to Butler County his papers were checked by D O.C. employees.
Inspéction caused the examiners to get dizzy and ill as they were laced with some drug such as

fentanyl so the papers were quarantined and were therefore not avaﬂable for him so they said.

The evidence 'Appeﬂant relief upon was his multipage, handwritten, jumble of cases from

o

23 mEmisuL aD

a pot pourr of juﬁsdictions. Appellant looks tpon his magical lists of cases as if they are

essential to abolishing his legal woes. He believes cases are evidénée Appellant holds that

cotinsel was ineffective in not obtaining the papcrwork con’cammg his cases, if w1thheid by the s

* warden, or in not reconstructing them if thcy were dcstzoyed by the warden..

Appellant required counsel to demand a hearing for release of his papers. Appellant

thought counsel should require the warden and his deputies to testify. Appellant believed if they
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. were forced to testify they would admit they maliciously withheld Appellant’s papers/ evidence

just to frustrate his defense.

Appellanit in a Pro-Se brief asserted “My lawyer Cingolani never called warden down
Bowmarn or any other CO who szid this was true. | lost my trial because CO took all my law
work, denied access to court, and violated my nght to due process ” Appellant related ]all

personal tock his law work, legal notes and rcscarch saying it was contraband ~because

R4

~ employees of the DOC began to experience burning and ifritated skin and burning of the eyes 50 ‘

the warden refused to give back to Appellant’s papers and another deputy said the papers were
destroyed. Still, it is in the dOmam of the Supenor Court to determine whether counsél erred in
not calling the warden or deputy to testify at a hea.nng as to why they quarantmed or c_lestrqyed
Appellant’s trial papers. Did counsel’s fﬁﬂxn-e to call the warden and his deputy o testify cause
the trial court to not require the Appellant to have his papers at trial, and since he did not have

| his papers he could not prove Eus innocence or rebut the Commonwea.lth’s ev1dence with his case
~ law and therefore lost his case through no fault of Appellant s own and solely at the fault of
Appellant’s counsel? Appellant urges t}:heCourt to accept his personal version of the “for want .
of e nail in a horseshoe”, due to his counsel’s ineffectiveness the shoe was »lost, the horse slipped,

the kmght fell and the kingdom was lost” proverb to prove Appellant deserves a remand.

BRI R TR OS]

Appellant requests anew trial and néw counsel because he was demed due process where the
' D.O.C. withheld his papers of legal cases which he calls ev-1clence. Appellant urges this Cour; to
‘hold the lower Court erred in refusing to order the jail to give Appellant his papers for his

defense.
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’i‘hat-Police dbgs sniffed false positives for drugs. (T. 107) ' \
That the house was surrounded searching for anather person. (T.108)
That he was in handcuff custody too long. (T.109)

That seeing him flee is not a crime. ('T.109, 111).

That there was notbmg on hun when he fled. (T.111)

The Appcllant asserted his frustrauon and the magmtudc of the harm he suffcrcd bccausc '
property was destroyed in jail because it was alléged to be covered,with _fentgmyl dust and so he

' was denied the opportunity to produce exculpatory ewdence and argument. (T.115)

The Court erred in allowing the PSP to obtain his DNA and to allow the PSP and
.foren‘sics péople o chéck the _strar_igc weapon for DNA without his permission of consent. DNA

is 'a.sacred bodily fluid which can only be obtained by penetrating his mouth or flesh.
. ISSUE TWO: There is no pr00f Appeﬂant owned the guns found in the same location.
Since blood splaﬁered on these ob]ects that does not prove the Appellant, a felon-

Possessed a weapon in v1olanon of 18 Pa. C.S.A. §6105 Even if his ﬁngerprm‘fs or DNA was

* found on any weapon that is not sufﬁclent to prove he actually posscssed or owned the Weapons '

Touch along is not ownership.
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CONCLUSION
“THEIiEFORE, given the proceeding arguments, the relief requésted_ is reversal of the

verdict of the jury and a remand for a new trial.

" Respectfully submitted,
M //ﬂ [/6//
: L 1
Armand R. Cingolani,

Attorney for Ap}i ell

e PN mARLAEL LD

17}



