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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

UNITED STATES OF AMERICA,

           Plaintiff, Case No. 1:19CR365 
Akron, Ohio

       vs.  Tuesday, December 3, 2019 
11:15 a.m.   

MARCO ANTONIO SERRANO,

           Defendant.

TRANSCRIPT OF SENTENCING HEARING
BEFORE THE HONORABLE SARA LIOI 

                UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Government:  Justin Seabury Gould
                     Office of the U.S. Attorney - Cleveland
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                     Cleveland, Ohio 44113
                     (216) 622-3600

For the Defendant:   J. Anthony Rich
                     Attorney at Law                      
                     The City Center, Suite 101-B
                     300 Broadway
                     Lorain, Ohio 44052
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                     2 South Main Street, Suite 568
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           Tuesday, December 3, 2019

     THE COURT:  Please call the case. 

THE DEPUTY CLERK:  The case before the Court is 

Case Number 1:19CR365, United States of America versus Marco 

Antonio Serrano. 

THE COURT:  All right.  And counsel, please 

identify yourself for the record.  

MR. GOULD:  Good morning, Your Honor.  On behalf 

of the United States of America, I am Assistant United 

States Attorney Justin Seabury Gould. 

MR. RICH:  May it please the Court, Your Honor.  

On behalf of the defendant, Marco Antonio Serrano, J.  

Anthony Rich. 

THE COURT:  All right.  And then we also have, of 

course, Mr. Serrano present.  And we also have United States 

Probation Officer Michelle Spaulding present. 

So good morning to all. 

THE PROBATION OFFICER:  Good morning, Your Honor. 

THE COURT:  All right.  By way of an information, 

Mr. Serrano pleaded guilty to one count of possession with 

intent to distribute cocaine. 

The case is set today for sentencing.  

The Court has received and reviewed the final 

presentence report.  This is actually the second time that 

we've gathered for the sentencing hearing because I, at the 
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last hearing, I wanted to make sure that Mr. Serrano had 

sufficient time to read and review the final presentence 

report and to discuss it with his attorney. 

So, counsel, I understand that you have received and 

reviewed a copy of the final presentence report. 

MR. RICH:  I did, Your Honor. 

MR. GOULD:  Yes, Your Honor. 

THE COURT:  And, Mr. Serrano, I understand that 

you have now had sufficient time to read the final 

presentence report and review it with your attorney; is that 

correct?  

THE DEFENDANT:  Yes, ma'am. 

THE COURT:  Do you need any additional time, sir?  

THE DEFENDANT:  No, ma'am. 

THE COURT:  Okay.  As set forth in the addendum 

to the report, the Court understands that there are no 

objections to the information contained in the report. 

So we'll then proceed with review of the sentencing 

options.  

Because of the amount of drugs involved in this 

offense, the base offense level is 16.  

Because Mr. Serrano qualifies as a career offender, 

however, his offense level becomes a 32.  

There is a two-level reduction because Mr. Serrano has 

accepted responsibility.  
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Does the government intend to move for the additional 

one-level reduction for acceptance?  

MR. GOULD:  So moved, Your Honor. 

THE COURT:  The Court will grant the motion, 

making the total offense level 29.  

Because Mr. Serrano is classified as a career 

offender, his criminal history becomes a VI, notwithstanding 

what it would be outside of that consideration.  And so the 

advisory guideline range of imprisonment for an offense 

level of 29 and a criminal history category of VI is 151 to 

188 months.  

Any objection to this advisory guideline sentence 

calculation?  

MR. GOULD:  No, Your Honor. 

MR. RICH:  No, Your Honor. 

THE COURT:  All right.  The remainder of the 

sentencing options are set forth in the report, and the 

Court will adopt the remainder of the options since there 

are no objections to the report.  

The Court notes there is a special assessment of $100 

that must be imposed pursuant to the statute and the 

guidelines.  

So very briefly now, we will review the nature and 

circumstances of the offense. 

On April 22, 2018, members of the Lorain County Drug 
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Task Force, HIDTA, and DEA Cleveland district office 

conducted a surveillance of a residence on Livingston Avenue 

in Lorain, Ohio, the known residence of Pearson King, 

Senior, a coconspirator in the Serrano drug trafficking 

organization. 

Mr. -- is it SER-RON-O or SER-RAN-O?  

THE DEFENDANT:  SER-RON-O. 

THE COURT:  Mr. Serrano was observed entering Mr. 

King's home and exiting shortly thereafter. 

Mr. Serrano was stopped for a traffic violation, and 

the vehicle smelled of burnt marijuana.  

Mr. Serrano was removed from the vehicle and patted 

down for safety reasons.  

The officer felt an unusual bulge of suspected 

narcotics in Mr. Serrano's groin area.  

The officer removed a softball-sized bag of grams of 

what was later identified as cocaine from inside Mr. 

Serrano's pants. 

Mr. Serrano possessed 124.5 grams of cocaine. 

More details regarding the offense are outlined in 

paragraphs 7 through 15 of the presentence report and also 

paragraphs 20 and 21 of the plea agreement.  

So with that, counsel, any objection to the nature and 

circumstances of the offense as summarized and adopted by 

the Court? 
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MR. GOULD:  No, Your Honor.  Thank you. 

MR. RICH:  No, Judge. 

THE COURT:  Very well.  

Next, the history and characteristics of Mr. Serrano.  

He is 40 years old.  He has two juvenile 

adjudications.  One for felonious assault, and one, due 

regard to private property. 

He has 26 adult convictions ranging from no driver's 

license to felonious assault.  

Five of his adult convictions involved domestic 

violence.  

Also has, as I said, assault convictions, felonious 

assault convictions, felonious assault with firearm 

specification, attempted felonious assault.  They're 

outlined in the report.  That is, his criminal history is 

outlined in the report.  But suffice it to say that he does 

have a somewhat extensive criminal history beginning at the 

age of 17.  

Mr. Serrano indicates that he is close with his family 

members.  He grew up in a middle class neighborhood where 

there was no drugs or violence.  

He did suffer some verbal abuse by some of his family 

members, but nonetheless remains close with, in particular, 

I believe his mother and other family members.  

Mr. Serrano was in a gang for a number of years until 
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fairly recently where he has tried to extricate himself from 

the gang because of the violence that he personally 

experienced and attempts on his life and his family's life.  

He was married in 2013, however he and his wife are 

separated.  

He has six children by four different women.  Three of 

the children are adults, and three are juveniles between the 

age of 6 and 17.  

Mr. Serrano also has a grandson, a very young 

grandson.  

He is in fair physical health, sustained an injury in 

2001 to his knee, and he has had several surgeries to 

correct the damage.  He also reported some broken bones 

throughout the years.  

He does have mental health diagnoses, which are set 

forth in the report.  

He does have other mental health conditions.  He has 

been placed on suicide watch and began using drugs at the 

age of 11.  

He also has a substance abuse problem, particularly 

involving marijuana and cocaine.  

He's also on -- he received -- for a time he received 

Social Security disability benefits.  

He attended school into the 11th grade and then 

obtained his GED while in custody.  
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So with that, any objection to the history and 

characteristics of Mr. Serrano as summarized by the Court?  

MR. GOULD:  No, Your Honor.  Thank you. 

MR. RICH:  No, Your Honor. 

THE COURT:  Okay.  So now we'll hear from the 

parties relative to an appropriate sentence in this case.  

And we will begin with you, Mr. Rich.  Anything you 

wish to say on behalf of your client relative to an 

appropriate sentence?  

MR. RICH:  May it please the Court, Your Honor.  

I think the Court is aware pursuant to the plea 

agreement, although counsel would normally address 3553 

sentencing factors, there is a fine line --

THE COURT:  Sure. 

MR. RICH:  -- for counsel not to breach the plea 

agreement, put my client in jeopardy of the government 

withdrawing the plea agreement and proceeding here today. 

I would like to address certain things with the 

understanding of that we're not allowed to ask for a 

downward variance. 

THE COURT:  Sure. 

MR. RICH:  As the Court's aware, he did start 

substance abuse at the age of 11.  I would respectfully 

submit when you start abusing substances at age 11, there is 

probably not a lot of upward in regards to that. 

Case: 1:19-cr-00365-SL  Doc #: 44  Filed:  03/30/20  8 of 30.  PageID #: 230



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

I would ask that the Court consider him during his 

incarceration being in the drug program. 

THE COURT:  Certainly. 

MR. RICH:  And also a reentry program for him 

since he's still, at least in my eyes, a young person.  

I understand the Court clearly has to impose a 

sentence sufficient but not greater than necessary.  

I would further ask, for his family's sake and his 

sake, that if the Court could consider putting him in an 

institution as close to home as possible.  

In regards to a couple of the cases that the Court has 

brought up, I would just like the Court to maybe understand 

the circumstances.  

I know by operation of the law, the felonious assault 

case under the 2903.11(A)(2) under the state which is the 

predicate offense, Your Honor, I was counsel on that case.  

The case was somewhat of an aggravated menacing.  However, 

the defendant also had an F-2 trafficking case at the time.  

And so we pled to the felonious assault.  

And again, it's a predicate offense.  There is nothing 

we can do about that, as well as the trafficking.  But I 

know the Court addressed the issue with the felonious 

assault with the firearm. 

THE COURT:  Sure. 

MR. RICH:  It could arguably have been an 
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aggravated menacing, however, based upon the other charges 

we had, it was in the defendant's best interest to accept 

responsibility for that. 

As he sits here today, it's my belief, you know, he 

understands the severity of what took place here, or 

certainly what the severity could have been in regards to 

what took place. 

I think he's at the age that he's willing to accept 

his responsibility and he's willing to own it, and he 

understands the Court is going to impose a sentence that the 

Court feels is sufficient but not greater than necessary in 

order to protect the public as well as punish the offender. 

So in that regard, Your Honor, I think obviously the 

defendant would like to address the Court. 

THE COURT:  Sure.  

With respect to placement, do you want me to say "as 

near Lorain as possible"?  

MR. RICH:  That would be good, Your Honor, yes.  

To Lorain County, yes. 

THE COURT:  Lorain County, yes, so he may be as 

close to his family as possible.  

You don't want any specific facility?  

MR. RICH:  Your Honor, I'm going to defer. 

THE COURT:  You just want it as close as possible 

to his family?  
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MR. RICH:  Right. 

THE COURT:  That's fair.  Thank you.  

All right.  Mr. Serrano, this is your sentencing 

hearing.  And at this hearing you are permitted to address 

the Court in mitigation of your sentence in this case.  And 

if you wish to address the Court, sir, you may do so now. 

Did you have some information written down?  

THE DEFENDANT:  No, ma'am. 

THE COURT:  Okay.  Then you may stand and address 

the Court.

THE DEFENDANT:  Your Honor, first I would like 

to -- I would like to take responsibility.  I have no 

excuses for any of my actions, and I want to be on record 

that I take full responsibility for what I've done. 

And my whole life, my mom and my dad have been coming 

to things like this.  And I'm embarrassed about it.  I'm 

sorry to them and my family because I feel like I let them 

down as a son.  

And, you know, my father wakes up every Saturday, one 

Saturday out of every month to come see me at 4:00 in the 

morning with my kids, and I'm ashamed of that, too.  

And I've never -- I've been incarcerated before, Your 

Honor.  I've tried to change myself.  And I have.  You know, 

this last year and a half, I've done everything that I can 

to separate myself from the gangs and from the streets.  In 
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doing so has put two of my children's lives in jeopardy as 

well as my own.  

And this whole year and a half I've done nothing but 

try to better myself.  And it's not really much I can do at 

CCA.  I took the only class that they offer on my own which 

was the drug class. 

I've tried everything I can to stay away from 

everything at CCA that would get me in trouble.  I don't 

know if you have any -- I have no disciplinary write-ups.  I 

have one write-up that I just got recently for basically 

just being too nice to a CO.  I basically was the one 

charged.  I haven't gotten in any fights.  I haven't gotten 

any disrespect tickets.  I stopped doing drugs.  

I just -- this whole situation really took 

a -- changed my life in every aspect.  

I have six children who I love very much.  

My oldest three, I've been locked up most of their 

life.  And my oldest son, he graduates from Ohio University 

this year.  And my 17-year-old graduates from high school 

this year.  And I'm not going to be able to see them.  And 

they don't deserve that.  

And I missed my oldest son's high school graduation 

because I was incarcerated, too, and that's -- they don't 

deserve that.  

I did everything, and I have done everything I can to 
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separate myself from the Latin Kings.  And just everything 

and everybody I've been around has to change.  I hope -- I 

just want an opportunity, Your Honor, to make right my 

wrongs.  

There is a time I could have told you, Your Honor, 

that I sold drugs to support my family.  And that's half 

true and half not true.  The other half is selfish.  I was 

selfish because it was easier.  It helped support my drug 

habit.  And if I really loved my family, I wouldn't have put 

myself in that situation to get taken away from them.  

So I can't stand or say to anybody that what I've done 

is because I want to support my family because that's only 

half the truth.  The other half is I was -- it was easier.  

Right now, I would be happy working at Foot Locker, 

taking out the trash, just so I could pick up my daughter, 

help my son with his homework.  

So I've messed up my whole life, the majority of it.  

And I just want to make the next 40 years of my life fixing 

it.  And I just hope I get that opportunity.  

I take responsibility for what I've done.  I don't 

blame nobody.  But I do ask the Court, if I can, please, to 

try to do right, you know, fix what I've done wrong.  I just 

hope I get that opportunity.  

I'm sorry to my parents, that they have to be here for 

this again.  And I can promise them and myself I'm never 
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going to do this again because I can't do no more time.  And 

I don't want them to come to another prison and see me no 

more.  

So with that, Your Honor, I'm sorry.  And I don't got 

no more else to say. 

THE COURT:  Thank you, Mr. Serrano.  

All right.  Mr. Gould, is there anything you wish to 

say on behalf of the United States relative to an 

appropriate sentence in this case?  

MR. GOULD:  Thank you, Your Honor.  

Your Honor, as you've outlined, the guideline sentence 

in this case is 151 months to 188 months.  

I recognize the severity and implication of that range 

of sentence, and it is my goal today to explain to the Court 

and those present why that is an appropriate sentence. 

As the Court is aware, you look at an individual's 

criminal history to get a take of who that person is, the 

type of life that they've lived and the crime that they've 

participated in.  And that reaches a score.  

In this case, that score was a natural level IV.  But 

because of the career offender provision, we go to a level 

VI.  

I want to discuss, because that level VI really only 

shows and highlights scorable behavior, the things that that 

initial score of IV does not take into account.  
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Domestic violence, March of 1999 twice, April of '99, 

July of 1999, none of which were scored; aggravated 

menacing, March of 2000, not scored; aggravated menacing, 

October of 2001, not scored; assault, September of 2002, not 

scored; assault, December of 2002, not scored; domestic 

violence, felony 5, endangering children, January 2003, not 

scored; violation of a protection order, May of 2003, not 

scored; violation of a protection order, June of 2003, not 

scored; violation of protection order, September of 2003, 

not scored; conspiracy to forge counterfeit obligations in 

federal court, not scored.

Let me talk for a moment, as I am there, about the 

implications of the gang-related behavior which fueled the 

drug trafficking trade in the Northern District of Ohio, not 

just for the sake of selling drugs but to fuel the criminal 

enterprise of those drug trafficking organizations and the 

gangs that commit them.  

Mr. Serrano has talked about his affiliation and 

participation with the Latin Kings. 

You see the behavior of using counterfeit dollar bills 

in order to procure actual merchandise as a means by which 

those criminal street gangs use to further the drug trade 

and to fund their criminal enterprises.  

You see details of that counterfeit trade outlined in 

paragraph 53 of the PSI.  
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And then we reach the first scored conviction:  

Felonious assault, February of 2011; trafficking in heroin, 

felony 2, in two counts, December of 2011; domestic 

violence, June of 2012; and attempted felonious assault, 

December of 2014.  

This is an individual who has a history of violating 

Court orders, who has a history of Court involvement without 

it causing him to stop violating the law, a history of not 

only violence, but participation in the drug trade as well 

as criminal street gangs. 

I've spoken to you about that gang-related drug 

activity.  You know well the effect that it has on the 

community and the price that this community pays for 

individuals like Mr. Serrano who live a life of criminality 

and who sell drugs and participate in the drug trafficking 

trade.  We know that price.  

But I want to highlight for the Court and those 

present the personal price that Mr. Serrano highlighted 

briefly in his comments to the Court.  

He stated that his participation with these 

organizations and his participation in the drug trade placed 

two of his children at risk.  That came very close to home 

as part of this case.  

As this Court and defense counsel are aware, this case 

involved a series of telephone recordings which were 
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intercepted between the defendant and certain other 

individuals.  Those were provided to defense counsel in 

discovery.  

And as has been provided and disclosed to the 

defendant, and as this Court is aware, the Department of 

Justice and my office, along with its law enforcement 

partners, have certain duties that arise when we undertake 

certain law enforcement techniques, like T3's.  

And in this case -- and some of those duties include 

ensuring that no harm comes to other individuals, should, in 

the course of the recording or interception of electronic or 

wire communication, it become clear that an individual's 

life is in danger or severe property damage is possible, and 

that law enforcement has the opportunity to stop it. 

And we did come across that in this case.  And in 

fact, an individual had been sent to kill the defendant's 

son and was stopped by law enforcement, as a result of the 

interceptions that we had in this case against the defendant 

and other individuals, around the corner from the 

defendant's home.  

THE COURT:  This was all part of the drug 

trafficking organization?  

MR. GOULD:  Yes, Your Honor. 

THE COURT:  And the activities of that 

organization?  
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MR. GOULD:  Yes, Your Honor. 

This happened at a time where the flow of drugs into 

the Northern District of Ohio was difficult from the source 

of supply which was coming from Mexico.  

When times like that occur, the power differential 

between those who may have source of supply and those who do 

not causes violence, we see. 

In this case, the defendant was able to procure a 

source of supply, as is outlined in the PSI and plea 

agreement in this case, but that did not come without 

consequences.  And it was only because of the threat to the 

defendant's family's life and other individuals in the area 

where the defendant lived that this operation was stopped.  

That's the personal price that this defendant placed 

his family at risk to.  

And it is that price that this defendant should be 

aware of and think of for each and every one of the months 

that he is incarcerated.  

It is an appropriate sentence based on the history of 

criminality and the expense, as I've placed on the record, 

of the criminality in this case.  

The potential consequences, not just the actual 

consequences to the community of the drug trade, but the 

potential consequences that were stopped only for the 

valiant efforts of law enforcement, that that 151 to 188 
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months is appropriate. 

This is an individual who has not been deterred.  This 

is an individual who has continued to participate with 

criminal street gangs, who has continued to participate in 

high-level drug trafficking organizations, who has continued 

to place the community and his family at risk.  

He was not stopped -- and I understand and I believe 

that his remorse is genuine when he talks about the risk to 

his children.  I don't believe that's something that he ever 

wanted.  

And I think that in my conversations with him he has 

been genuine in his understanding that he really did place 

them in clear and present danger that was able to be 

outlined and defined based on the calls in this case.  

That's why the government would ask this Court to 

impose a sentence at 151 months in this case, taking into 

consideration not just the severity of the crime but the 

defendant's sincere remorse and his desire to participate in 

programs that may turn his life around. 

As this Court is aware, there is a First Step Act 

which went into place, placing into account additional 

resources and services for incarcerated individuals.  

Unfortunately, the case law in this district and across the 

country does not allow the Court at this time to take into 

consideration the length of sentence in terms of the 
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rehabilitative abilities of the justice system. 

But I will simply say that in response to the 

defendant's request for those services, that there will be, 

hopefully, based on that Next Step Act, an opportunity for 

him to participate in more intensive rehabilitate services 

while he is incarcerated.  

And I hope that, especially in light of the extensive 

sentence that the guidelines suggest in this case, that the 

defendant takes advantage of them.  

Not only that -- 

THE COURT:  You're talking about under the First 

Step Act?  

MR. GOULD:  Yes, Your Honor. 

THE COURT:  And what about placement in a halfway 

house for a longer period of time?  

MR. GOULD:  That is a potential opportunity 

should his behavior while he is in the institution --

THE COURT:  Sure. 

MR. GOULD:  -- warrant that. 

So we not only have the services that are increased 

while you are incarcerated, services that are -- or 

provisions that are intended to increase contact between the 

defendant's family and him, specifically requiring, 

independent of the Court's suggestion, that the defendant be 

placed I believe it's within 100 miles as the crow flies 
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from his home address, but then you also have, as the Court 

has wisely outlined, the opportunity to return to the 

community in a more structured setting for a longer period 

of time prior to being released to supervised release.  

This is an opportunity for the defendant to stop the 

cycle of violence and stop the cycle of drug trafficking 

that has already touched his family.  That his family has 

the opportunity now to surround not just him but his 

children with the support that they need to ensure that they 

don't follow in his -- in their father's footsteps. 

This is the sincere hope of the government, that the 

defendant takes the opportunity for whatever period of time 

this Court sees fit to incarcerate him to insure that when 

he returns to the community, in perhaps even a decade or 

more of time, that he is wiser and more prepared to finally 

and permanently stop committing illegal acts, stop 

participating in criminal street gangs, and live the life 

that he has stated to this Court he wants to once and for 

all. 

Thank you. 

THE COURT:  Thank you, Mr. Gould.  

Pursuant to Title 18, United States Code, Section 

3553(a), when sentencing, the Court is required to impose a 

sentence sufficient but not greater than necessary to comply 

with the purposes of sentencing set forth in the sentencing 
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statute.  

In determining a sentence, the Court is required to 

consider the applicable factors set forth in the sentencing 

statute.  

And we've already discussed a number of the factors.  

We've discussed the nature and circumstances of the offense, 

the history and characteristics of Mr. Serrano.  

The Court is aware of the requirement that the Court 

avoid unwarranted sentencing disparities among defendants 

with similar records who have been found guilty of similar 

conduct.  

So now the Court needs to determine the sentence and 

the need for the sentence imposed in this case.  

So we have Mr. Serrano who is 40 years old and who has 

a fairly extensive criminal history, as we discussed, 

beginning at the age of 17.  

Due to the nature of some of his prior offenses, he is 

a career offender.  

And as the assistant United States attorney noted, 

that does in fact affect his sentence in this case.  

The offense conduct in this case is serious in that 

the distribution of drugs causes significant harm to the 

community.  And again, as has been noted here today, it not 

only affects the community and the public as a whole, but in 

this case it affected Mr. Serrano personally in that he 
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placed his children at risk.  

And it is -- I mean, if that is not a sobering fact 

and detail of this conduct, I don't know what could be more 

sobering.  

Additionally, in looking at Mr. Serrano's record, he, 

at least from the record itself, he has not made effort to 

comply with the law and is either unwilling or incapable of 

being a law-abiding citizen.  

Although he does come to the Court today, and he has 

expressed remorse, but the Court cannot overlook his record 

in committing prior drug offenses, violent offenses, 

including domestic violence and felonious assault and 

assault, as Mr. Gould noted.  

He has served periods of incarceration in the past, 

but the past sentences have not deterred his criminal 

conduct and involvement.  He continues to be involved in 

criminal activity.  

And, again, this places the community at risk because 

of the nature of the conduct, and also Mr. Serrano and his 

family.  

The Court acknowledges that Mr. Serrano has some 

mental health issues and some substance abuse issues.  

The Court also agrees with the government that he, Mr. 

Serrano, today -- and his attorney -- that Mr. Serrano today 

comes before the Court at least expressing remorse that 
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appears to be genuine.  And I would think that remorse comes 

in part from the realization that he really did place 

himself, and in particular his children, at risk by his 

conduct and behavior.  

So given all the factors that the Court is required to 

consider in this case, the Court finds that a low-end 

guideline sentence is appropriate, and therefore, pursuant 

to the Sentencing Reform Act of 1984, Title 18, United 

States Code, Section 3553(a), it is the judgment of the 

Court that the defendant, Marco Serrano, is hereby committed 

to the custody of the Bureau of Prisons for a term of 151 

months.  

The Court will recommend that Mr. Serrano be permitted 

to participate in the RDAP program, that he be placed as 

close to Lorain County as possible so that he may be as 

close to his family members as possible, that Mr. Serrano be 

permitted to participate in any trades programs offered at 

the facility, and that he be permitted to take advantage of 

the benefits flowing from the First Step Act and in 

particular benefits that are available to him while 

incarcerated and the benefits that may be available to him 

at a halfway house so that he may, as he transitions back 

into the community, transition in a structured setting so 

that perhaps he is more successful as he reenters the 

community.  
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Also, although the program is voluntary, the Court 

will make a recommendation that Mr. Serrano, if he chooses, 

be permitted to participate in the drug -- in the Court's, 

rather, in the Court's reentry program.  I believe it will 

benefit him.  But again, that is a choice he needs to make 

once he segues back into the community and is on supervised 

release.  

Upon release from imprisonment, he shall be placed on 

supervised release for a term of five years.  

Within 72 hours of release from the custody of the 

Bureau of Prisons, he shall report in person to a United 

States Pretrial Services and Probation Office in the 

sentencing district or in the district to which he is 

released.  

Based upon a review of Mr. Serrano's financial 

condition, the Court is going to waive the fine in this 

case, finding that he does not have the ability to pay a 

fine.  

He must pay, however, a special assessment to the 

United States, and that special assessment is due and 

payable immediately.  

While on supervision he must comply with the mandatory 

and standard conditions that have been adopted by this Court 

and set forth in Part D of the presentence investigation 

report.  
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And he must comply with the following additional 

conditions: 

He must refrain from any unlawful use of a controlled 

substance and submit to one drug test within 15 days of 

release from imprisonment and to at least two periodic drug 

tests thereafter as determined by the Court. 

He shall participate in an approved program of 

substance abuse testing and/or outpatient or inpatient 

substance abuse treatment as directed by his supervising 

officer and abide by the rules of the treatment program. 

His probation officer will supervise his participation 

in the program.  

Mr. Serrano shall not obstruct or attempt to obstruct 

or tamper in any fashion with the efficiency and accuracy of 

any prohibited substance testing.  

He must undergo a mental health evaluation and/or 

participate in a mental health treatment program and follow 

the rules and regulations of that program.  

His probation officer, in consultation with his 

treatment provider, will supervise his participation in the 

program.  He must participate in a cognitive behavioral 

therapy program as directed by his probation officer and 

abide by the rules of any treatment plan in that regard.  

He must take all mental health medications that are 

prescribed by his treating physician.  
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He must not communicate or otherwise interact with any 

known members of the Latin Kings gang or any other gang 

without first obtaining permission of his probation officer.  

He must cooperate in the collection of DNA as directed 

by his probation officer.  

The mental health treatment is being imposed because 

of his mental health conditions as outlined in the 

presentence report.  

The substance abuse treatment and testing condition is 

being imposed because of his substance abuse history.  

He must also submit his person, property, house, 

residence, vehicle, papers, computers, other electronic 

communications or data storage devices or media or office to 

a search conducted by a United States probation officer.  

Failure to submit to a search may be grounds for revocation 

of release.  

He must warn any other occupants that the premises may 

be subject to searches pursuant to this condition. 

His probation officer may conduct a search under this 

condition only when reasonable suspicion exists that he has 

violated a condition of supervision and that the areas to be 

searched contain evidence of this violation.  Any search 

must be conducted at a reasonable time and in a reasonable 

manner.  

This condition is being imposed because of the nature 
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of this offense and the fact that he was involved in this 

drug trafficking organization and for officer safety.  

Obviously the gang condition is being imposed because 

of his association with gangs.  

And so with that, counsel, do you have any objections 

or know of any reason why the sentence as stated by the 

Court should not be imposed?  

MR. GOULD:  No, Your Honor.  Thank you. 

MR. RICH:  No, Your Honor. 

THE COURT:  All right.  Mr. Serrano, do you have 

any questions regarding your sentence in this case?  

THE DEFENDANT:  No, ma'am. 

THE COURT:  All right.  I do hope you take the 

time that you will be incarcerated to take advantage of the 

programs that are offered at the institution so that you can 

better segue back into the community, and that you, if you 

wish, also take advantage of the Court's reentry program at 

the appropriate time.

So with that, Mr. Serrano, the Court hereby advises 

you that you can appeal your conviction if you believe that 

your guilty plea was somehow unlawful or involuntary or if 

there is some other fundamental defect in the proceedings 

that was not waived by your guilty plea. 

You also have a statutory right to appeal your 

sentence under certain circumstances, particularly if you 
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think the sentence is contrary to law.

If you do not have enough funds to allow you to take 

an appeal, you have the right to have somebody appointed to 

represent you in prosecuting an appeal, and you would have 

the right to appeal without cost to you. 

Also, you have the right to apply for leave to appeal 

in forma pauperis.  And in that event the clerk of court 

will prepare and file a notice of appeal upon your request. 

Be advised that with few exceptions, any notice of 

appeal must be filed within 14 days of the entry of this 

Court's judgment. 

Sir, do you understand all that I've said relative to 

your right to an appeal?  

THE DEFENDANT:  Yes, ma'am. 

THE COURT:  All right.  And, Mr. Rich, I trust 

that if your client wishes to file a notice of appeal you 

will assist him in that regard?  

MR. RICH:  I would do that, Your Honor. 

THE COURT:  All right.  And with that, that 

concludes this proceeding, and Mr. Serrano is remanded to 

the custody of the marshals so that he may be placed at an 

appropriate institution to serve his sentence in this case.

MR. GOULD:  Thank you, Your Honor. 

THE DEPUTY CLERK:  All rise.

(Proceedings concluded at 12:10 p.m.)
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                   C E R T I F I C A T E

I certify that the forgoing is a correct 

transcript from the record of proceedings in the 

above-entitled matter.

            S/Caroline Mahnke           3/30/20                 

      Caroline Mahnke, RMR, CRR, CRC    Date  
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 Before:  COOK, WHITE, and MURPHY, Circuit Judges. 
 

Defendant Marco Antonio Serrano appeals the district court’s judgment after pleading 

guilty, pursuant to a negotiated plea agreement, to possession with intent to distribute a controlled 

substance in violation of 21 U.S.C. § 841(a)(1).  The government moves to dismiss the appeal, 

arguing that Serrano’s appeal is barred by an appellate-waiver provision in his plea agreement.  

Serrano opposes the motion.     

“Criminal defendants may waive their right to appeal as part of a plea agreement so long 

as the waiver is made knowingly and voluntarily.”  United States v. Swanberg, 370 F.3d 622, 625 

(6th Cir. 2004) (citation omitted).  “This Court reviews the question of whether a defendant waived 

his right to appeal his sentence in a valid plea agreement de novo.”  Id. at 626 (quoting United 

States v. Smith, 344 F.3d 479, 483 (6th Cir. 2003)). 
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Serrano does not expressly argue that his appellate waiver was not knowing or voluntary, 

nor could he; at the plea hearing, the magistrate judge went to great lengths to ensure that Serrano 

understood the substance and effect of his guilty plea and the plea agreement.  Likewise, on its 

face, Serrano’s 151-month sentence falls within the scope of the waiver; it was at the bottom of 

the guidelines range and far below the statutory maximum, and he does not allege on appeal that 

his sentence was the result of prosecutorial misconduct or ineffective assistance of counsel.   

Still, Serrano argues that the district court’s mandatory application of the career-offender 

enhancement falls outside the scope of the waiver.  He asserts that he was entitled to presume that 

the district court would follow the law when imposing sentence.  In United States v. Booker, 543 

U.S. 220, 245 (2005), the Supreme Court held that the “provision of the federal sentencing statute 

that ma[de] the Guidelines mandatory” was unconstitutional and severed it from the statute.  Since 

then, courts have considered it a “significant procedural error” to treat the guidelines as mandatory.  

Gall v. United States, 552 U.S. 38, 51 (2007).   

Serrano’s argument rests on the premise that the district court did not understand that it had 

discretion to sentence below the applicable Guidelines range.  The plea agreement provided that 

neither party would recommend or suggest that a departure or variance is appropriate, but also 

provided that the district court alone would decide whether there is any basis to depart from the 

range or impose a sentence outside the range.  There is no basis to conclude that the district court 

did not understand its authority under either the agreement or Booker.     

Serrano’s argument is further contradicted by the transcript of the sentencing hearing, 

which illustrates the district court’s consideration of the 18 U.S.C. § 3553(a) factors to “impose a 

sentence sufficient, but not greater than necessary.”  The court listed the relevant factors—the 

nature and circumstances of the crime, the history and characteristics of the defendant, the need to 
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avoid unwarranted sentencing disparities—and discussed each one.  Accordingly, when the district 

court found that 151 months in prison was “appropriate,” that finding was based on the court’s 

considerations of the sentencing factors rather than the mechanical application of a mandatory 

sentencing formula.   

Serrano’s argument that dismissing his appeal would violate public policy is also 

unpersuasive.  It is well settled in the federal courts that “a defendant who waives his right to 

appeal does not subject himself to being sentenced entirely at the whim of the district 

court.”  United States v. Freeman, 640 F.3d 180, 193 (6th Cir. 2011) (quoting United States v. 

Caruthers, 458 F.3d 459, 471 (6th Cir. 2006)).  Serrano argues that the dramatic difference 

between the lowest potential within-guidelines sentence—12 months based on a base offense level 

of 16 minus three levels for accepting responsibility and a criminal history category of I—to the 

highest possible within-guidelines sentence—188 months based on the career-offender 

enhancement and a criminal history category of VI—is unjust.  But Serrano was not left at the 

whim of the district court—he reserved the right to appeal sentences above the guidelines range or 

greater than the statutory maximum.   

Finally, Serrano argues that, by challenging his sentence under Booker, he is asserting that 

his sentence exceeds the statutory maximum.  Serrano misreads Booker, which, in addition to 

making the guidelines advisory, turned on the proposition that “[a]ny fact (other than a prior 

conviction) which is necessary to support a sentence exceeding the maximum authorized by the 

facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved 

to a jury beyond a reasonable doubt.”  543 U.S. at 244.  Serrano’s qualification for the career-

offender enhancement was based solely on his prior convictions and the conduct admitted in his 
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plea agreement.  See USSG § 4B1.1(a).  It relied on no judge-found facts.  In short, Serrano 

knowingly and intelligently waived the right to appeal his 151-month sentence. 

The motion to dismiss is GRANTED. 

      ENTERED BY ORDER OF THE COURT 
 
 
 
 
 
      Deborah S. Hunt, Clerk 
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