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United States District Court 
for the

Southern District of Florida

Herve Wilmore, Petitioner, )
)
)v. Civil Action No. 17-60278-Civ-Scola)

United States of America, 
Respondent.

)
)

Order
Now before the Court is Petitioner Herve Wilmore’s second motion for relief 

from final judgment pursuant to Federal Rule of Civil Procedure 60(b). For 
reasons stated more fully below, the Court denies the Petitioner’s motion (ECF 
No. 78) and restricts the Petitioner from further filings in this case, subject to 
certain conditions detailed below.

I. Background

On July 22, 2019, this Court issued an omnibus order (ECF No. 64) 
denying the Petitioner’s motions for a new trial based on newly discovered 
evidence (ECF No. 58), for relief from final judgment pursuant to Federal Rule of 
Civil Procedure 60(b) (ECF No. 59) and motion to supplement the Petitioner’s 
Rule 60(b) motion (ECF No. 60). The Petitioner’s motion practice came after this 
Court adopted former Magistrate Judge Patrick White’s report and 
recommendation (ECF Nos. 42, 45) recommending dismissal of Wilmore’s motion 
to vacate, set aside or correct sentence under 28 U.S.C. § 2255 and related filings 
(ECF Nos. 1, 8, 10-12, 17-20, 28-30, 32, 35). After this Court adopted the 
Magistrate Judge’s report, the Petitioner appealed to the Eleventh Circuit (ECF 
No. 47) which denied his appeal (ECF No. 56) Thereafter, the Petitioner filed a 
petition for writ of certiorari with the United States Supreme Court, which was 
also denied. (ECF No. 57.) On August 2, 2019, the Petitioner moved this Court 
to reconsider its July 22, 2019 omnibus order pursuant to Rule 59(e). (ECF No.
65. ) The Court declined the Petitioner’s motion on the ground that it restated the 
same arguments the Court had already rejected in its omnibus order. (ECF No.
66. ) On August 8, 2019, the Petitioner filed a second Rule 59(e) motion moving 
the court to amend its judgment, which the Court declined to do for the same 
reasons cited for denying the initial motion. (ECF Nos. 67, 68.) Thereafter, the 
Petitioner again appealed to the Eleventh Circuit (ECF No. 69, 71) and the 
Eleventh Circuit denied the Petitioner’s appeal. (ECF No. 76.) The Petitioner 
again sought further review with the United States Supreme Court by filing a
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sron May 26'SoTrnts which have ^been dedded “<» -jeCr “cX11
II« Analysis

tos *—th-
argument based on counsel’s failure to r ^ meffectlve assistance of counsel 
indictment claim. (ECF No 78 at 1 3 ) & C°nstructlve amendment to thePetitioner alleges tL Court

raised by the Petitioner in his initial s -sut dlfferent lssue than the one 

not explain what these supposed differenUssue^ th°Ugh ^ Petitioner d6es
trrorsVTu^^ %£«£? TP S™

Magistrate Judge White erronooi^i f f , F ’ the Petltloner states that 
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Boxes.’” (ECF No 78 at 2 3 ) Th hlS Charges conta^ed ‘three P.O.
by this Court. (See, e.g„ ECF ‘St**
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are not an essential element of wire fraud.” (ECF No. 56, at 2-3 )
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Petitioner fails to carry his burden to show this Court why it should deviate fr
(/rated Star 88 Td 0161X1111188 °f the Eleventh Circuit which are law of the case 
United. States v. Anas, 400 F. App'x 546, 547 II 1th Cir. 20101 I-ii„h. 1 ,
of-the-case doctrine, '[ajn appellate decision binds all subsequent proceedings!’
tl , °r n°v °n'y 38 ‘° but also as to issues dedd^d

ecessarily by implication of the prior appeal. (quoting Unit.pH r
80 F.3d 1514, 1520 (11th Cir 1996m Th. p*> & ^S Tamay°>
therefore rejected. ”)' Petltloner’s Rule 60(b) motion is

om

HI. Conclusion

The Court denies the Petitioner’s Rule 60(b) 
case shall remain closed. The Court does not issue a 
All pending motions are denied as moot.
repeated'^ing^/virtu^ly^dendcaTteivobus motions ^Court flndfthT’8 

appropriately-tailored pre-filing injunction is in order ** “
(1) The Petitioner is enjoined and 

documents in this 
District of Florida).

(2) In any future motions for leave, described 
Petitioner:

motion. (ECF No. 78.) The 
certificate of appealability.

prohibited from filing any future 
17-60278-Civ-Scola, Southerncase (Case No.

in paragraph (1), the

a. Shall not exceed two pages;
b. Shall attach the proposed filing;

Shall explain why the proposed filing is not frivolous;
d. Shall explain why the proposed filing is 

previous order entered in this case; and
e. Shall certify,

c.

not an attack on any

by affidavit and under penalty of ppriimi that thp
proposed filing raises a new issue that has nofalmady been 
rejected by the Court. ^

(3) Failure to comply with any of the requirements in paragraphs (1) or (21 
will result in striking of that filing without further noticT ‘ ’

Thc Petitioner is forewarned that if he abuses these restricted
of c~foef c^urt. Wi" imP°Se SanCti°nS' WhlCh -elude a findingfiling
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Done and ordered, m Chambers, at Miami,2026. Florida, on September 25,

(

Robert N. Scola, Jr. 
United. States District Coourt
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MOTION LINDER 28 U.S.C. § 2255 TO VACATE, SET ASIDE, OR CORRECTj LARiMORE |'

S-P- of FLA I

D.C.

SENTENCE BY A PERSON IN FEDERAL CUSTODY

District Southern Dist. / FloridaUnited States District Court

Docket or Case No.:Name (under which you were convicted): 13-60029-CR-SCOLAHerve Wilmore
Prisoner No.:Place of Confinement: 02634-104FCC, Coleman-Low

under which you were convicted)Movant (include nameUNITED STATES OF AMERICA

HERVE WILMORE

MOTION

1. (a) Name and location of court that entered the judgment of conviction you
United States District Court, Wilkie D. Ferguson Jr., U.S. 
Courthouse, 400 North Miami Avenue, Suite 12-3, Miami, 
Florida 33128

are challenging:

13-60029-CR-Scola(b) Criminal docket or case number (if you know):

2. (a) Date of the judgment of conviction (if you know):

(b) Date of sentencing: July 7, 2014 
3. Length of sentence: 240 Months

4. Nature of crime (all counts):

Count 1: Conspiracy (18 USC § 371)
Count 4: Wire Fraud (18 USC § 1343)
Count 5: Wire Fraud (18 USC § 1343) ,
Count 24: Aggravated Identity Theft (18 USC b 
Count 25: Aggravated Identity Theft (18 USC b 1028(a))

5. (a) What was your plea? (Check one)
(3) Nolo contendere (no contest) □(2) Guilty □(1) Not guilty K

(b) If you entered a guilty plea to one count or indictment, and a not guilty plea to another count

or indictment, what did you plead guilty to and what did you plead not guilty to?

Jury X Judge only □6. If you went to trial, what kind of trial did you have? (Check one)

cat/dlv 
Case # 
Judge _SaX. 
Motn tfp— 
Receipt #.

r-'i-r ■>?=** f ^ -
___ Feepd$-----
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pplication, explain briefly(d) If you did not appeal from the action on any motion, petition, 

why you did not:

or a

12 For this mo.iou, surf every ground « which you claim that you are being held in violation of the 

Constitution, l.»», or treaties of the Urnt.d States. Attach addr.ional pages rf you h... 

than four grounds. State the fa£ts supporting each ground.

trial counsel and appellate counsel “^ ineffective

« Supporting fact. S3ZT-2^ . s tered 

. j i- indictment alleged Mr. Wilmore registered Constructive Amendment. Indictment p n '
2d caused to be registered 5 separate P.0.
4747 Hollywood Blvd, Suite 101, Apt 128
4747 Hollywood Blvd, Suite 101, Apt 152
4747 Hollywood Blvd, Suite 101, Apt 1
4747 Hollywood Blvd, Suite 101, Apt 19
4747 Hollywood Blvd, Suite 101, Apt 19
Mr. Wilmore’s charges co"t^^dH^yJ0oddBlJd?SSuite 101 

£rt $ UStS ‘tS KSi ™ Hollywood Blvd; suite 101 

(Actual Innocence)

more

GROUND ONE:

boxes:

» Apt
, Apt 12

(b) Direct Appeal of Ground One:
appealed from the judgment of conviction, did you raise this issue?

Yes □ No 8
(1) If you

did not raise this issue in your direct appeal, explain why: 
ineffective

(2) If you 
My attorney was

(c) Post-Conviction Proceedings:
raise this issue in any post-conviction motion, petition, or application?

Yes □ No 8
(2) If your answer to Question (c)(1) is “Yes 
Type of motion or petition:

and location of the court where the motion or petition was filed:

(1) Did you

," state:

Name

/

l
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-CIV-60278-SCOLA 
(13-CR-60029-SCOLA) 

MAGISTRATE JODGE P.A. WHITE

HERVE WILMORE,

Movant,

REPORT OFv.
MAGISTRATE JUDGE

UNITED STATES OF AMERICA,

Respondent.

Introduction
This matter is before this Court on the movant's motion to 

vacate pursuant to 28 U.S.C. §2255, attacking his conviction and 

sentence entered in Case No. 13-CR-60029-SCOLA.
Cause has been referred to the undersigned for 

consideration and report pursuant to 28 U.S.C. §636 (b) (1) (B) and 

Rules 8 and 10 of the Rules Governing Section 2255 Cases in the 

United States District Courts.
The Court has reviewed the motion (CV-DE#1), Movant's amended 

brief and supplemental brief in support thereof (CV-DE#28 & 29),1 
Petitioner's notices of filing in support of his equitable tolling 

argument (CV-DE#8, 10), Movant's second supplemental brief (CV- 
DE#11), Movant's notice of filing Eleventh Circuit documents (CV- 
DE#12), the government's response to the order to show cause 

(CV-DE#15), Movant's amended reply (CV-DE#30),2 Movant's

This

^hese amended pleadings were accepted in lieu of the originals (CV-DE#4, 
5) based on Movant's representation that the amended pleadings repeat the 
originals verbatim, except that they contain citations to the record. (See CV- 
DE#31).

2A1so amended on the same basis. (See CV-DE#31) .

1
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i
supplemental replies on the issue of timeliness (CV-DE#17, 18; see 

CV-DE#19, 20), Movant's amendment containing additionalalso
citations (CV-DE#32), Movant's reply brief continuation (CV-DE#35),

(CV-DE#37) , and allthe government's supplemental response 

pertinent portions of the underlying criminal file.
The Court also has before it Movant's most recent motion to 

amend (CV-DE#41) to add an additional ground for relief.

Claims
Despite all his piecemeal amended filings, Movant's sole claim 

in this proceeding is that trial and appellate counsel were 

ineffective in failing to raise a constructive amendment to the 

superseding indictment.

Procedural History
Movant was charged in a forty-one-count superseding indictment 

with one count of conspiring to defraud the Internal Revenue 

Service ("IRS"), commit wire fraud, and commit aggravated identity 

theft, all in violation of 18 U.S.C. § 371 (Count 1); two counts of 
wire fraud, in violation of 18 U.S.C., §§ 1343 and 2 (Counts 4-5); 

and two counts of aggravated identity theft, in violation of 18 

U.S.C. §§ 1028A(a) (1) and 2 (Counts 24-25) . (CR-DE#246) . Following 

a eight-day trial, the jury returned verdicts finding Movant guilty 

on one count of conspiracy, two counts of wire fraud, and two 

counts of aggravated identity theft.
The District Court sentenced Movant to 240 months' 

imprisonment, followed by three years' supervised release, and 

ordered him to pay a special assessment of $500. The District Court

(CR-DE#442) .

also ordered Movant to pay restitution of $20,246,577. (CR-DE#572).
2014. (CR-DE#574).

John Baptiste,
2015, the Eleventh Circuit Court of .

The judgment was entered and filed on July 7, 
Movant and one of his co-defendants, Delvin 

appealed. On August 18,

2
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Appeals affirmed Movant's conviction and sentence. United States v. 
Herve Wilmore, Jr., et al., 625 Fed. Appx. 366 (11th Cir. 2015) 

Baptiste then filed a letter in the(per curiam) (unpublished). 
district court which was construed as a motion for extension of 

time to file a motion for rehearing relating to the appeal, 
petition for rehearing in the Eleventh Circuit which

and a 

was denied on 

Thereafter, on January 31, 2016, Movant filed 

The government concedes that the 

(CV-DE#37, p.2) .4 ,

November 10, 2015. 
the instant motion to vacate.3 
instant motion is timely.

Standard of Review
Pursuant to 28 U.S.C. §2255, a prisoner in federal custody may 

move the court which imposed sentence to vacate, set aside or
correct the sentence if it was imposed in violation of federal 
constitutional or statutory law, imposed withoutwas proper

excess of the maximum authorized by law, or is 

otherwise subject to collateral attack. 28 U.S.C. §2255.
jurisdiction, is in

If a court
finds a claim under Section 2255 to be valid, the court "shall 
vacate and set the judgment aside and shall discharge the prisoner
or resentence him or grant a new trial or correct the sentence as
may appear appropriate." Id. 
review, however,

To obtain this relief on collateral 
a habeas petitioner must "clear a significantly 

higher hurdle than would exist on direct appeal." United States v.
Frady, 456 U.S. 152, 166, 102 S.Ct. 1584, 71 L.Ed.2d 816

Prisoners' documents are deemed filed at the moment they are delivered to 
prison authorities for mailing to a court, and absent evidence to the contrary, 

Presumed to be the date the document was signed. See Washincrton 
Mnit^St^s 243 F.3d 1299, 1301 (11- Cir. 2001); see alsolIEu^Ton v Lack.
mailbox'rule") ' L-EcL2d 245 (1988) (setting forth the "prison

trv raring government initially took the position that the motion was untimely 
(CV DE#15), but has since conceded that Movant is entitled to the benefit of the 
a er trigger date resulting from Baptiste's motion for rehearing (CV-DE#37) .

v.

3
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standard as not sufficiently(1982) (rejecting the plain error
deferential to a final judgment) •.

"the motion and the files and records ofUnder §2255, unless
conclusively show that, the prisoner is entitled to no 

" the court shall "grant a prompt hearing thereon, determine
the case
relief,
the issues and make findings of fact and conclusions of law with

Singletary,28 U.S.C. §2255; see also Smith v.respect thereto."
170 F.3d 1051, 1053 (11th Cir. 1999) ("[a] habeas corpus petitioner

evidentiary hearing on his claim 'if he alleges
)(internal

is entitled to an
t ftif proven, would entitle him to relief.facts which,

citations^and quotations omitted)). However, the movant in a §2255
proceeding must allege reasonably specific, non-conclusory facts

Aron v. United States,if true, would entitle him to relief.that,
291 F. 3d 708, 715, n. 6 (11th Cir. 2002) . Otherwise, no evidentiary

Id, 291 F.3d at 714-715 (explaining that no
"affirmatively

hearing is warranted, 
evidentiary hearing is needed when claims are

"patently frivolous"); Holmes v.contradicted by the record" or 

United States, 876 F.2d 1545, 1553 (11th Cir. 1989)(noting that a
hearing is not required on claims which are based upon unsupported

or affirmatively contradicted by the record).generalizations 

Moreover 

issues can

a court need not conduct an evidentiary hearing where the
be conclusively decided on the basis of the evidence

*
already in the record, and where the petitioner's version of the

e.q., Chavez v.See,facts have already been accepted as true.
Dep't of Corr., 647 F.3d 1057, 1070 (11th Cir. 2011) ;

2003); Smith,
Sec'v Fla.

Crosby, 339 F.3d 1247, 1274 75 (11th Cir.
701 F. 2d 900, 901 (11th

Turner v.
170 F.3d at 1054; Schultz v. Wainwriqht,

Roberts v. Marshall, 627 F. 3d 768, 773 (9th Cir. 2010) .
motion to vacate under §2255

Cir. 1983) ;
The pleading requirements for a

claims of ineffective assistance ofapply equally with regard to 

Conclusory
insufficient to state a claim.

allegations of ineffective assistance of•counsel.
Wilson v. Unitedcounsel are

4
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962 F. 2d 996, 998 (11th Cir. 1992); see also Hill v. 
474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203

States,
Lockhart,
(1985) (conclusory allegations of ineffective assistance of counsel

A movant'sinsufficient to raise a constitutional issue). 
claims of ineffective assistance of counsel are thus subject to 

dismissal without a hearing when they "are merely

are

'conclusory 

contentions that in the 

Tejada v. Dugger, 941
allegations unsupported by specifics' or 

face of the record are wholly incredible. I 11

The movant inF. 2d 1551, 1559 (11th Cir. 1991) (citations omitted) . 
a §2255 proceeding alleging ineffective assistance of counsel must 
set forth specific facts supported by competent evidence, raising

if proved at a 

United States v. Aiello, 900 

Bare and conclusory allegations of

detailed and controverted issues of fact which, 
hearing, would entitle him to relief.
F. 2d 528, 534 (2nd Cir. 1990). 
ineffective assistance of counsel which contradict the existing

other indicia ofrecord and' are unsupported by affidavits or 

reliability are 

consideration.
Cir.
(11th Cir. 2009)(affirming denial of ineffective assistance claim 

without evidentiary hearing where movant's allegations were refuted 

by the record).

furtherinsufficient to require a hearing or 

See United States v. Robinson, 64 F.3d 403, 405 (8th
930 F.2d 832, 834-351995) ; see also Diaz v. United States,

Discussion
claim in this proceeding is that trial and

failing to raise a 

In support of this 

that the indictment alleged that Movant

Movant's sole
ineffective inappellate counsel were 

constructive amendment to the indictment.
Movant allegesclaim,

caused to be registered five different P.O. Boxes at 4747 Hollywood 

Blvd. with specific numbers, but that Movant's "charges contained 

only three P.O. Boxes at the 47 47 Hollywood Blvd. address, and that
those had different box numbers.

5



Entered pn FLSD Docket: 03/12/2018 Page 6 of 20Document #: 42Case: 0:17-cv-60278-RNS

a defendant has the right to be
See

Under the Fifth Amendment,
felony charges returned by a grand jury indictment.

80 S.Ct. 270, 272, 4
tried on

212, 215,
Behety, 32 F.3d 503, 508 (11th

United States, 361 U.S.Stirone v.
L . Ed. 2d 252 (1960); United States v_.

Only the grand jury may
it has been returned, and the district court may

broaden the charges in theCir.1994).
indictment once
not do so by constructive amendment.

Eleventh Circuit has stated that

at 215-16, 80 S.Ct. at 

"[a] constructive 

of the offense

Id.

272. The
the essential elements

altered to broaden the possible
whenamendment occurs

contained in the indictment are
conviction beyond what is contained in the indictment.

1996);
bases for 

United States v. Castro, 89 F.3d 1443, 1452-53 (ll'th Cir.
Madden,' 733 F.3d 1314, 1318 (11th Cir.see also United States v.

2013) (same) (r.itina United States v . Keller, 916 F.2d 628, 634 (11th

Cir.1990) .
it isclaims of constructive amendment,

that constructive
When considering 

not the fact
of the offense is altered to 

conviction beyond what is contained

loose sight ofimportant to
amendment occurs only when an element
broaden the possible bases for 

in the indictment.
drug cases, the drug quantity is not an 

See United States v.
(noting that 

defendant] was 

charged") . 
between the drug 

actually proved of which the 

constructive amendment occurs.

infor example, it is well settled that,So,
element of the offense.

376 F.3d 1296, 1301 (11th Cir.2004)Clay,
[thespecific quantity of drugs for which

the crime
"the

element of 
there is a discrepancy

accountable is 

Therefore,

not an
in cases where

quantity charged in the indictment and the amount 
defendant is ultimately convicted, no

223 F.See United States v. Lee,

App’x 905, 908 (11th Cir. 2007).
review of the superseding

Movant's assertion, it did not specify that any ^
Rather, it simply!

indictment reveals that,Here,
contrary to 

particular boxes were used. (CR-DE#246) .

6
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alleged that Movant used boxes at 4747 Hollywood Blvd.
Thus, Movant's claim is arguably subject to summary denial on this 

basis alone. Aron, 291 F.3d at 714-715 (no evidentiary hearing is 

needed when claims are patently frivolous or affirmatively 

contradicted by the record); Holmes, 876 F.2d at 1553 (no hearing 

required on claims which are based upon unsupported generalizations 

or affirmatively contradicted by the record).
But even assuming that the superseding indictment had alleged 

which mailboxes were used, and that the evidence adduced at trial 
established that the correspondence Movant received from the IRS in 

furtherance of the conspiracy was addressed to different box or 

"apartment" numbers, this would do nothing to advance Movant's 

Specifically, review of the record reveals that the 

evidence adduced at trial established that the 4747 1 Hollywood 

Boulevard address was merely a private postal center with 

approximately 240 mailboxes. Katon Patel was the owner of the 

business, and testified that he rented five mailboxes to Movant. 
Patel testified that Movant told him he was an accountant, and that 

his mail would contain mostly IRS correspondence. Patel testified

(Id.).

claim.

that he thus placed all correspondence that came to Movant in the 

boxes that Movant had rented, regardless of the specific box number
Patel further testified that, when thethat may have been listed, 

mailboxes Movant rented began to overflow with correspondence,
Patel gathered the mail into two white U.S. Postal Service tote 

bins. In so doing, Patel noticed that many of the letters had 

different addresses, specifically a variety of different 

"apartment" numbers, purportedly located at the 4747 Hollywood 

Blvd..address. Patel testified that he told Movant that he wasn't 
allowed to use apartment numbers when renting the private 

mailboxes. Rather, he was required to use mailbox numbers.
Here, not only is Movant's allegation that the superseding 

indictment charged specific mailbox numbers belied by the record,

7
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any discrepancy between the mailbox numbers that Movant actually 

rented and what the evidence may have established regarding the 

addresses that'the correspondence addressed to Movant bore is of no 

Consequence. The specific box number that Movant rented does not 
even come close to being an element of any offense with which

Therefore, even if the superseding indictmentMovant was charged, 
had listed the box numbers that Movant rented, convicting Movant
based on evidence that he received correspondence addressed to 

different box or "apartment" numbers simply would not amount to a
See Madden, 733 F.3d atconstructive amendment to the indictment.

1318 (constructive amendment occurs when the essential elements of 

the offense contained in the indictment are altered to broaden the
possible bases for conviction beyond what is contained in the 

indictment); Castro, 89 F.3d at 1452-53 (same); Keller, 916 F.2d at 

634 (same).
To prevail on a claim of ineffective assistance of counsel, 

the defendant must demonstrate both (1) that his counsel's 

performance was deficient, and (2) that he suffered prejudice as a 

result of that deficient performance. Strickland v. Washington, 
466 U.S. 668, 687-88 (1984). "To establish deficient performance, 
a defendant must show that his counsel's representation fell below 

an objective standard of reasonableness in light of prevailing 

professional norms at the time the representation took place." 

Cummings v. Sec' v for Pep' t of Corr., 588 F.3d 1331, 1356 (11th Cir.
Reasonableness is assessed objectively, measured under 

prevailing professional norms as seen from counsel's perspective at 

the time. Strickland, 466 U.S. at 689. Reviewing courts will thus 

not second-guess an attorney's strategic decisions,- and "counsel is 

strongly presumed to have rendered adequate assistance and made all

2009) .

significant decisions in the exercise of reasonable professional
To demonstrate prejudice, the defendantId. at 689-90.judgment."

must show that "there is a reasonable probability that, but for

8
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counsel's unprofessional errors, the result of the proceeding would 
have been different." Strickland. 466 U.S. at 694. "A reasonable
probability is a probability sufficient to undermine 

the outcome."
confidence in

Prejudice is thus established only with a 

showing that the result of the proceeding was fundamentally unfair 

or unreliable. Lockhart v.

Id.

Fretwell, 506 U.S. 364, 369,
A defendant must satisfy both the 

deficiency and prejudice prongs set forth in Strickland

113 S.Ct.
838, 122 L.Ed.2d 180 (1993).

to obtain
relief on a claim of ineffective assistance of counsel. 
466 U.S. at 697.

Strickland
Failure to establish either prong of the

§jt.rickland analysis is fatal, and makes it unnecessary to consider 
the other. Id.

In assessing a claim of ineffective assistance of counsel
based on failure to raise an issue or objection, the relative merit 

of the waived issue is critical 
performance or potential prejudice.

to any analysis of counsel's
Specifically, there is no duty

and ato pursue issues which have little or no chance of success, 
lawyer's failure to raise a meritless issues cannot prejudice a 

See Chandler v. Moore.client. 240 F. 3d 907, 917 (11 Cir.
2001)(counsel is not ineffective for failing 

meritorious objection); Bolender v. Singletary. 16 F.3d 1547,
(11th Cir. 1994) (" [I] t is axiomatic that the failure

to raise a non-
1573

to raise non-
meritorious issues does not constitute ineffective assistance" 

counsel); United States v. Winfield.
of

960 F. 2d 970, 974 (11th Cir.
1992) (failure to raise meritless issues cannot prejudice a client); 
Card v. Dugger, 911 F.2d 1494, 1520 (11 Cir. 1990)(counsel is not
required to raise meritless 

Mirzavance. 129 S.Ct.
issues) ; see also Knowles v. 

1411, 1422 (2009)(the law does not require 

counsel to raise every available non-frivolous defense); James v.
Borg. 24 F.3d 20, 27 (9th Cir. 1994) (counsel's failure to make
futile motions does not constitute ineffective assistance) ; United 

States v. Hart. 933 F.2d 80, 83 (1st Cir. 1991) (counsel is not

9
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time with futile or frivolousrequired to waste the court's 

motions).
Similarly, the Sixth Amendment does not require attorneys to 

-frivolous issue that might be raised on appeal,press every non
provided that counsel uses professional judgment in deciding not to

463.U.S. 745, 753-54 (1983) .Jones v. Barnes,raise those issues.
The Supreme Court has recognized that "a brief that raises every

thosecolorable issue runs the risk of burying good arguments -
To be effective,Id. at 753. 

select among competing non-

r nthat . . . 'go for the jugular.
appellate counsel maytherefore,

frivolous arguments in order to maximize the likelihood of success
528 U.S. 259, 288, 120 S.Ct. 746, 

Indeed, the practice of 

so to focus on those 

is the "hallmark of effective

Smith v. Robbins,on appeal."
765, 145 L. Ed. 2d 756, 781-82 (2000).
"winnowing out" weaker arguments .on appeal,
that are more likely to prevail, 

appellate advocacy."
2661, 2667, 91 L.Ed.2d 434, . 445 (1986) .
reasonableness of an appellate attorney's decision not to raise a

527, 536, 106 S.Ct. 
In considering the

Smith v. Murray, 477 U.S.

this Court must consider "all theparticular claim, therefore, 

circumstances, 
judgments."

applying a heavy measure of deference to counsel's
279 F. 3d 926, 940 (11th Cir. 2001), 

In the context of an
Eagle v. Linahan,

Strickland, 466 U.S. at 691.quoting,
ineffective assistance of appellate counsel claim, "prejudice"
refers to the reasonable probability that the outcome of the appeal

279 F.3d 926, 943Eagle v. Linahan,would have been different.
(11th Cir. 2001); Cross v. United States,
Cir. 1990); see also Robbins, 
ineffective assistance of appellate counsel requires showing that

893 F. 2d 1287, 1290 (11th 

528 U.S. at 285-86 (claim for

appellate counsel's performance was deficient and that, but for 

counsel's deficient performance, the defendant would have prevailed
Sec'y Fla. Dep't of Corr,, 537 F.3d 1304, 1310 

Thus, in determining whether the failure
on appeal); Shere v. 
(11th Cir. 2008) (same) .

10
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to raise a claim on appeal resulted in prejudice, 

review the merits of the omitted claim and, only if it is concluded 

that it would have had

the courts must

a reasonable probability of success, then
can counsel's performance be deemed necessarily prejudicial because 

it affected the outcome of the appeal. 
also Card v. Dugger, 911 F.2d 1494,

Eagle, 279 F.3d at 943;
1520 (11 Cir. 1990) (holding

that appellate counsel is not reguired to raise meritless issues)

see

Here, as set forth above, Movant's claim that the alleged
discrepancy (which doesn't even exist in fact) between the specific
P.O. Boxes listed in the superseding indictment and the evidence 

adduced at trial is totally meritless. Therefore, neither trial
nor appellate counsel can be deemed ineffective in having failed to 

raise it. See Bolender, 16 F.3d at 1573 ("[I]t is axiomatic that 

the failure to raise non-meritorious issues does not constitute 

of counsel); Card, 911 F.2d at 1520 

(appellate counsel is not required to raise meritless issues) .
ineffective assistance"

Movant's Motion to Amend (CV-DE#)
2018,5 Movant filed a motion to amend (CV- 

DE#41) his § 2255 motion to add a second ground for relief. 

Specifically, Movant seeks to add a second ground claiming that 

trial and appellate counsel were ineffective in failing to raise 

the issue of constructive amendment to the superseding indictment. 

In support of this proposed claim, Movant would allege that the 

superseding indictment charged that Movant 
electronic tax returns to be filed in the names of ”M.M."

On February 20,

caused fraudulent
and

"C.A.," and that the government never presented any evidence 

regarding who prepared or filed these two returns, or that Movant 
used, or caused the use of interstate wire transmissions for the 

purpose of executing the scheme or artifice to defraud. Movant

5Again, pursuant to the mailbox rule.

11
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raise this issue earlier because he isstates that he didn't 

unskilled in the law.
Pursuant to § 2255 (f), a one_year period of limitation applies 

to motions under that section. The limitations period runs from

the latest of:
(1) the date on which the judgment of conviction becomes 
final;

(2) the date on which the impediment to making a motion
thecreated by governmental action in violation of 

Constitution or laws of the United States is removed, if 
the movant was prevented from making a motion by such 
governmental action;

(3) the date on which the right asserted was initially 
recognized by the Supreme Court, if that right has been 
newly recognized by the Supreme Court and made 
retroactively applicable to cases on collateral review; 
or •

' (4) the date on which the facts supporting the claim or 
claims presented could have been discovered through the 
exercise of due diligence.

28 U.S.C.A. § 2255 (f) .
In this case, there is no 

limitations runs from the date that Movant's judgment of conviction 

became final. Where,

dispute that the statute of

as here, a defendant appeals, but does not 
seek certiorari review in the Supreme Court, his conviction becomes
"final" when the 90-day period for seeking certiorari review 

See Clay v. United States, 537 U.S. 522, 525 (2003) ("For 

of starting the clock on § 2255's one-year limitation
expires.
purposes
period, ... a judgment of conviction becomes final when the time
expires for filing a petition for certiorari contesting the 

appellate court's affirmation of the conviction."); see also Close
336 F. 3d 1283, 1285 (11th Cir. 2003) (same) ;

282 F. 3d 1336, 1339 (11th Cir.
United- States,v.

United States,Kaufman v.
"the date of theUnder Supreme Court Rule 13 (3),2002)(same).

issuance of the mandate is irrelevant for determining when a

12
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certiorari petition can be filed, 

determining finality under § 2255."
and, therefore, irrelevant for 

Close, 336 F.3d at 1285.
"[T]he time to file a petition for a writ of certiorari runs from
the date of entry of the judgment or order sought to be reviewed, 
and not from the issuance date of the mandate." Clay, 537 U.S. at 
527 (rejecting the idea that, when a federal prisoner does not seek
certiorari, a conviction becomes "final" for purposes of § 2255 

upon issuance of the mandate by the appellate court) .
Here, Movant's judgment became final on February 10, 2016,

which is 90 days from the date that the Eleventh Circuit denied
Movant's co-defendant's motion for rehearing (i.e., the judgment or 

order sought to be reviewed). 
was not filed until February 20,

Movant's motion to amend, however, 
2018 pursuant to the prison 

mailbox rule, more than two years after his judgment of conviction
became final. The claim Movant seeks to raise in his proposed 

second ground for relief is thus time barred. As such, granting 

Foman v. Davis,Movant leave to amend to add it would be futile.
371 U.S. 178, 182, 83 S. Ct. 227, 230, 9 L. Ed. 2d 222
(1962)(factors counseling against include, inter alia, and futility 

of amendment).6

Movant asserts that his motion is timely, and cites to the 

government's concession in its supplemental response, 
attached proposed amended § 2255 motion, 118).

(CV-DE#41, 
What Movant fails ■

6The Court is cognizant that Movant appears to have first attempted to 
interject this issue in a previous motion to amend (CV-DE#32), filed November 28, 
2017 pursuant to the prison mailbox rule. Specifically, despite representing to 
the Court in the motion that the appended pleadings were "identical" to his 
previous filings and had only "additional citations," closer review of that 
pleading reveals that what Movant appears in reality to have been attempting to 
do is to back-door his new claim regarding the sufficiency of the evidence on the 
"M.M." and "C.A." 
record citations.

returns by alleging new facts under the guise of additional 
Similarly, Movant then appears to have attempted to interject 

this issue in his reply brief continuation (CV-DE#35) filed December 7, 2017
pursuant to the mailbox rule, 
a claim for the first time.

A reply brief if of course not the place to raise 
But regardless, neither Movant's November 28, 2017 

disguised amendment (CV-DE#32) nor his December 7, 2017 reply brief continuation 
(CV-DE#35) were filed within the AEDPA's one-year limitations period. Therefore, 
this claim remains time barred.

13
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that the government only conceded that his
the AEDPA's limitations 

Zack v. Tucker,
Therefore, Movant's proposed second

to appreciate is 

original motion was timely, 

period runs on a claim-by-claim basis.
917, 920 (11th Cir. 2013) .
ground for relief is timely only if it relates back to the date of

However,
704 F. 3d

the original filing.
Federal Rule of Civil Procedure 15(c)(2) provides in pertinent

part that "[a]n amendment to a pleading relates back to the date of 
the original pleading when ... the amendment asserts a claim ...

transaction, or occurrence setthat arose out of the conduct, 
out-or attempted to be set out-in the original pleading." In Mayle

the Supreme Court held that an amendment to a habeasFelix,v.
petition may relate back "(s]o long as the original and amended
petitions state claims that are tied to a common core of operative

125 S.Ct. 2562, 162 L.Ed.2d 582 (2005).facts." 545 U.S. 644, 664,
A new claim does not meet that standard and, thus, does not relate
back "when it asserts a new ground for relief supported by facts 

that differ in both time and type from those the original pleading 

Id. at 650. The terms "conduct, transaction, orset forth."
occurrence"' are to be narrowly construed and are not synonymous

Id. at 664 (rejecting thewith "trial, conviction, or sentence." 

expansive view that Rule 15(c) (2) permits relation back "so long as 

the' new claim stems from the habeas petitioner's trial, conviction,
In other words, the fact that a claim relates back

conviction, or sentence is not
or sentence").
to a habeas petitioner's trial, 

determinative of whether the relation back doctrine is satisfied.
217 F.3d 1341, 1344 (11th Cir.2000).

the test for determining whether a new claim relates back
Davenport v. United States,
Rather,
to an original claim is whether the claim is "tied to a common core

This is consistent544 U.S.'at 644.Mayle,of operative facts." 

with the' factual specificity requirements for habeas petitions.
Mayle,.544 U.S. at 661.

14
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"Congress did not intend Rule 15(c) to be so broad as to allow 

an amended pleading to add an entirely new claim based 

different set of facts."
1317 (11th Cir. 2001) .

on a
Pruitt v. United States. 274 F.3d 1315, 

'Instead, Rule 15(c)(2) is "to be used for 

a relatively narrow purpose" and is not intended "to be so broad to
allow an amended pleading to add an entirely new claim based 

different set of facts."
on a

Farris v. United States. 333 F.3d-1211, 
Thus, relation back is only appropriate 

"when the claims added by amendment arise from the same core facts

1215 (11th Cir.2003) .

as the timely filed claims, and not when the new claims depend upon 

events separate in 'both time and type' from the originally raised 

episodes ." Mayle, 544 U.S. at 658 (quoting United States v.
Craycraft, 167 F.3d 451, 457 (8th Cir.1999); 
United States, 217 F.3d at 1344

accord Davenport v.
(rejecting a generalized 

application of the relation back doctrine and expressly adopting
the factually specific test set forth in Craycraft).

Here, Movant's proposed additional claim is that there was no
evidence presented linking him to the allegedly fraudulent returns
prepared for "M.M." or "C.A." As an initial matter, despite 

Movant's attempt to couch this claim in terms of an alleged 

it is inconstructive amendment to the superseding indictment, 
legal effect a claim that counsel was ineffective in failing to 

challenge the sufficiency of the evidence. See Castro v. United
States, 540 U.S. 375, 381-82 (2003)(liberal approach to pro se
submissions authorizes the district courts to recast a pro se 

a properlitigant's claim so that its substance corresponds to 

legal theory) (citing Hughes v. Rowe, 449 U.S. 5, 10 (1980) (per
curiam)).

Moreover, even if Movant's claim could be fairly read to be a 

claim regarding an alleged constructive amendment, this claim is
predicated upon totally different facts than the one raised in 

Movant's original claim. But simply raising the same type of legal

15
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Indeed,claim is not sufficient to make a claim relate back, 
claims of ineffective assistance of counsel, despite being the same 

"type" of claim, do not relate back to other claims of ineffective
assistance of counsel if they are not predicated upon the same core

330 Fed. Appx. 889,facts. See, e.g., Espinosa v. United States,
892 (11th Cir.2009) (newly raised claims of ineffective assistance
of counsel relating to pre-trial conduct did not relate back to the 

original claims of ineffective assistance of counsel which were 

based on counsel's performance during specific moments of the trial 

and sentencing proceedings); Davenport, 217 F.3d at 1346 (holding 

the petitioner's newly asserted claims of ineffective assistance of 

counsel did not relate back to the original petition when the 

original petition did not mention the activity alleged in the new 

ineffective assistance of counsel claims).
Here, the facts alleged in support of Movant's proposed second

claim for relief (i.e., whether there was sufficient evidence to 

that he had anything to do with the " C . A. "and"M.M."prove
returns) have nothing to do with the facts alleged in support of
his original claim (i.e., that there was a discrepancy regarding 

the specific box numbers that he rented and the evidence regarding
correspondence was mailed to him) . 

if the proposed supplemental claim was a claim regarding
Asthe addresses to which

such, even
an alleged constructive amendment to the superseding indictment,

it still would not relate back because it iswhich it is not,
factually dissimilar from Movant's original claim.
217 F. 3d at 1344 (rejecting a generalized application of the 

relation back doctrine and expressly adopting the factually

See Davenport,

specific test) .
Movant also states that he is 

This statement could be liberally construed
A *

claim that Movant is entitled to equitable

Finally, as set forth above, 
unskilled in the law.
as an attempt to

16
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404 U.S. 519, 520-521 (1972) (protolling.7
se filings should be liberally construed, and are subject to less

See Haines v. Kerner,

stringent pleading requirements); see also Graham v. Henderson/ 89 

79 (2nd Cir. 1996) (when read liberally, a pro se habeasF.3d 75,
petition "should be interpreted 'to raise the strongest arguments

14 F.3d 787,)(quoting Burgos v. Hopkins,
However, as Movant is likely well aware,

r ttthat [it] suggest[s].
790 (2nd Cir. 1994) . 
is well
to warrant equitable tolling."

it

settled that ignorance of the law alone is not sufficient
945 F.2d 1331, 1335Rose v. Dole,

364 F.3d 507, 512(6th Cir. 1991) ; see also United States v. Sosa,
2004) (pro se status and ignorance of the law do not(4 th Cir.

justify equitable tolling); Kreutzer v. Bowersox, 231 F.3d 460, 463
534 U.S. 863, 122 S.Ct. 145, 151(8th Cir. 2000), cert, denied,

L.Ed.2d 97 (2001)(lack of legal knowledge or legal resources, even
does not warrant equitablein a case involving a pro se inmate, 

tolling); Marsh v. Soares,
531 U.S. 1194, 121 S.Ct. 1195,

2000), 
149 L .Ed. 2d 110

223 F. 3d 1217, 1220 (10th Cir.

cert, denied,
status and ignorance of the law are

the statute of
(2001)(a petitioner's pro se 

insufficient to support equitable tolling of
Johnson, 204 F.3d 168, 171 (5th Cir. 1999),limitations); Felder v.

148 L. Ed. 2d 532531 U.S. 1035, 121 S.Ct. 622,cert, denied,
(2000) (ignorance of the law and pro se 

"rare and exceptional" circumstances justifying equitable tolling);
208 F. 3d 13, 17 (2nd Cir.), cert.

status do not constitute

denied, 531Smith v. McGinnis,
104, 148 L.Ed.2d 63 (2000)(petitioner's pro seU.S. 840, 121 S.Ct. 

status throughout most of the period of limitation does not merit 

. Johnson, 177 F.3d 390, 392 (5th Cir.),equitable tolling); Turner v
528 U.S. 1007, 120 S . Ct. 504, 145 L. Ed. 2d 389denied,cert.

(1999)(unfamiliarity with the legal process during the applicable

■’ll bears noting that this is giving Movant a huge pass, since it is clea 
from Movant's previous, extensive arguments claiming that he was entitled to 
equitable tolling, complete with citations to pertinent caselaw, 
knows exactly what the doctrine- provides.

that Movant

17
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filing period did not merit equitable tolling); Wakefield v. 
Railroad Retirement Board. 131. F.3d 967, 969 (11th
1997) (ignorance of the law "is not a factor that 

equitable tolling.").

Cir.
can warrant

\
Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2255 Proceedings 

provides that "the district court must issue or deny a certificate 

of appealability when it enters a final order adverse to the 

applicant," and that if a certificate is issued, 
state the specific issue or 

required by 28 U.S.C. §2253(c)(2)."

"the court must
issues that satisfy the showing

Rule 11 (a) further provides 

that "[bjefore entering the final order, the court may direct the
parties to submit arguments on whether a certificate should issue." 
Id. Regardless, a timely notice of appeal must still be filed, 

even if the court issues 

11(b), Habeas Rules.
A certificate of appealability may

a certificate of appealability. Rule

issue only upon a
"substantial showing of the denial of a constitutional right." 

U.S.C. §2253 (c) (2) .
28

Where a §2255 movant's constitutional claims 

have been adjudicated and denied on the merits by the district 

court, the movant must demonstrate reasonable jurists could debate
whether the issue should have been decided differently or show the 

issue is adequate to deserve encouragement to proceed further. 

Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003); Slack v.
Where a §2255 movant's 

are dismissed on procedural grounds, a 

certificate of appealability will not issue unless the movant

McDaniel, 529 U.S. 473, 483-84 (2000).
constitutional claims

can
'that jurists of reason would find itdemonstrate both "(1)

debatable whether the [or motion] states a valid claim of denial of 

a constitutional right' and (2) 
it debatable whether the district

'that jurists of reason would find 

court was correct in its

18
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procedural ruling.
Cir.2001) (quoting Slack, 529 U.S. at 484) .

r n Rose v. Lee, 252 F.3d 676, 684 (4 th
"Each component of the 

§2253(c) showing is part of a threshold inquiry, and a court may
find that it can dispose of the application in a fair and prompt 
manner if it proceeds first to resolve the issue whose answer is' 
more apparent from the record and arguments."
484-85.

Slack,529 U.S. at

Having determined that some of Movant's claims are barred on 

procedural grounds8 and that Movant's remaining claims fail on the 

merits, the court considers whether Movant is nonetheless entitled
to a certificate of appealability with respect to one or more of 

the issues presented in the instant motion. After reviewing the 

issues presented in light of the applicable standard, the court
concludes that reasonable jurists would not find debatable the 

correctness of the court's procedural rulings. The court further 

concludes that reasonable jurists would not find the court's 

treatment of any of Movant's remaining claims debatable and that 

none of the issues are adequate to deserve encouragement to proceed 

Accordingly, a certificate of appealability is not 
warranted. See Miller-El, 537 U.S. at 336-38; Slack, 529 U.S. at 
483-84; see also Slack, 529 U.S. at 484-85 (each component of the 

§2253(c) showing is part of a threshold inquiry); Rose, 252 F.3d at 
684 .

further.

Conclusion
Based upon the foregoing, it is recommended that the motion to 

vacate (CV-DE#1) be DENIED, and that the motion to amend (CV-DE#41) 

be denied as futile because the claim Movant seeks to raise therein

8That is, that Movant's proposed second ground for relief is time barred, 
and that his motion to amend to add that claim should therefore be denied as 
futile.

19
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It is further recommendedis barred by the statute of limitations, 

that no certificate of appealability be issued.
Objections to this report may be filed with the District Judge 

within fourteen days of receipt of a copy of the report, including
i

any objections with regard to the denial of a certificate of 

appealability. / '

SIGNED this 12th day of March, 2018.

UNITED STATES MAGISTRATE JUDGE

Copies furnished:

Herve Wilmore 
02634-104 
Coleman Low
Federal Correctional Institution 
Inmate Mail/Parcels 
Post Office Box 1031 
Coleman, FL 33521 
PRO SE

Neil Karadbil
United States Attorney's Office 
500 E Broward Boulevard'
7th Floor
Fort Lauderdale, FL 33301-3002
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-13842-H

HERVE WILMORE, JR.,

Petitioner-Appellant,

versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court 
for the Southern District of Florida

ORDER:

Herve Wilmore, Jr., a federal prisoner proceeding pro se, moves this Court for a certificate 

of appealability (“COA”), to appeal the district court’s orders denying his second Rule 60(b), Fed.

R. Civ. P., motion to reconsider the denial of his 28 U.S.C. § 2255 motion, and his motion for

leave to file a motion for reconsideration of the denial of his Rule 60(b) motion. Wilmore is

serving a 240-month sentence for conspiracy to defraud the Internal Revenue Service, two counts

of wire fraud, and two counts of aggravated identify theft.

A COA is required to appeal from the denial of a Rule 60(b) motion arising from a § 2255

proceeding. See Jackson v. Crosby, 437 F.3d 1290, 1294 (11th Cir. 2005). To obtain a COA, a

movant must make “a substantial showing of the denial of a constitutional right.” 28 U.S.C.

§ 2253(c)(2). To satisfy this requirement, the movant must demonstrate that “reasonable jurists



would find the district court’s assessment of the constitutional claims debatable or wrong.” Slack

v. McDaniel, 529 U.S. 473, 483-84 (2000).

Reasonable jurists would not debate the district court’s denial of Wilmore’s Rule 60(b)

motion. Wilmore did not raise any novel grounds for relief, or identify any errors in the denial of

his § 2255 motion, and instead, improperly raised arguments that the court previously had

addressed and denied. See Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 957 (11th Cir. 2009).

Specifically, the court previously had determined that: (1) counsel was not ineffective for not

arguing that there was a constructive amendment to the Indictment; and (2) he could not identify

any substantial right affected by the court’s purported factual mischaracterization of his claim.

Additionally, the district court also did not err in denying him leave to file a motion for

reconsideration, as the purported new argument, concerning his actual innocence, previously had

been denied by the court.

Accordingly, Wilmore’s motion for a CO A is DENIED.

/s/ Robin S. Rosenbaum
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-I3842-H

HERVE WILMORE, JR.,

Petitioner-Appellant,

versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court 
for the Southern District of Florida

Before: WILSON and ROSENBAUM, Circuit Judges. 

BY THE COURT:

Herve Wilmore, Jr., has filed a motion for reconsideration, pursuant to 11th Cir. R. 27-2 

and 22-1(c), of this Court’s February 4, 2021, order denying a certificate of appealability. Upon 

review, Wilmore’s motion for reconsideration is DENIED because he has offered no new evidence 

or arguments of merit to warrant relief.


