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United States Court of Appeals
for the Fifth Circuit

No. 18-50977

GERARDO SERRANO,
Plaintiff—Appellant,
versus

CUSTOMS AND BORDER PATROL, U.S. CUSTOMS AND
BORDER PROTECTION; UNITED STATES OF AMERICA;
JOHN DOE 1-X; JUAN ESPINOZA; KEVIN MCALEENAN,

Defendants—Appellees.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 2:17-CV-48

Before CLEMENT, HIGGINSON, and ENGELHARDT, Cir-
cuit Judges.

PER CURIAM:

Gerardo Serrano filed suit against the United
States Customs and Border Protection (CBP) and re-
lated parties, alleging constitutional violations after
his truck and its contents were seized at the United
States-Mexico border. Serrano sought the return of his
property pursuant to Federal Rule of Criminal Proce-
dure 41(g), as well as damages under Bivens v. Six
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Unknown Named Agents, 403 U.S. 388 (1971), alleging
violations of his Fourth and Fifth Amendment rights.
Additionally, Serrano asserted a purported class-wide
due process claim against the United States, CBP, and
the CBP Commissioner, seeking declaratory and in-
junctive relief, directing CBP to provide prompt post-
seizure hearings when seizing vehicles for civil forfei-
ture. The district court granted defendants’ motions to
dismiss and denied as moot Serrano’s motion to certify
the class.

On appeal, Serrano contends that the district
court erred in dismissing his complaint and should be
reversed for three reasons: Serrano argues (1) he
properly stated a class claim that defendants must pro-
vide prompt, post-seizure hearings when they take
property for civil forfeiture based on Mathews v. El-
dridge, 424 U.S. 319 (1976); (2) he properly stated a
class claim that it is unconstitutional to condition a for-
feiture hearing on the property owner posting a bond;
and (3) he claims he has a cause of action for damages
under Bivens because his claims do not arise in a new
context, nor are there factors counselling against al-
lowing his damages claims to proceed. For the reasons
stated herein, we AFFIRM the judgment of the district
court.!

1 Appellees assert that Serrano’s class claims were mooted
by the return of his property. We disagree. In Zeidman v. J. Ray
McDermott & Co., this court extended the concept of relation back
in holding that “a suit brought as a class action should not be dis-
missed for mootness upon tender to the named plaintiffs of their
personal claims, at least when ... there is pending before the
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I.

On September 21, 2015, Gerardo Serrano, a U.S.
citizen and resident of Tyner, Kentucky, was driving
his 2014 Ford F-250 pickup truck to Mexico to meet
with his cousin when he was stopped at the Eagle Pass,
Texas, Port of Entry.2 While still in the United States,
Serrano began to take pictures of the border crossing
with his cell phone.

Two CBP agents objected to Serrano photo-
graphing the border facility and, after stopping his
truck, physically removed him from it, took possession
of his phone, and repeatedly demanded the password
to unlock his phone. Invoking his constitutional rights,
Serrano refused to provide the password to his phone.
The agents searched his vehicle, finding a .380 caliber
magazine and five .380 caliber bullets in the truck’s
center console.?

The agents handcuffed Serrano and detained him
for several hours, consistently attempting to obtain the
password for his phone without success. Serrano ex-
plained that he was not aware that the bullets and

district court a timely filed and diligently pursued motion for class
certification.” 651 F.2d 1030, 1051 (5th Cir. 1981); see also Fon-
tenot v. McCraw, 777 F.3d 741, 750 (5th Cir. 2015) (stating that
Genesis Healthcare Corp. v. Symcyzk, 569 U.S. 66 (2013), “does
not foreclose the broader Zeidman approach to the relation back
doctrine”).

2 Because Serrano’s claims were dismissed on the pleadings,
the alleged underlying facts are taken as true.

3 Serrano has a valid concealed carry permit issued by his
home state of Kentucky.
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magazine were in the truck. As he had not yet crossed
into Mexico, Serrano offered to turn around and leave
the border facility or leave the magazine and low-cali-
ber bullets at the border facility. After being detained
for about three hours, Serrano was released, but CBP
agents seized his vehicle and its contents, including
the magazine and the bullets. Serrano left the deten-
tion facility on foot.

On October 1, 2015, CBP mailed Serrano a notice
of seizure, informing him that the truck, magazine, and
bullets were seized and subject to forfeiture because
there was probable cause to believe that Serrano had
attempted to export “munitions of war” from the
United States.? The notice advised Serrano of the op-
tions that were available to him concerning the sei-
zure: (1) file a remission petition; (2) submit an “offer
in compromise” and include a check of the proposed
settlement amount along with the offer; (3) abandon
any interest in the property; (4) request court action
and have his case referred to the U.S. Attorney for in-
stitution of judicial forfeiture proceedings; (5) do

4 The notice stated that the “property was seized and is sub-
ject to forfeiture under the provisions of [19 U.S.C. § 1595a(d), 22
U.S.C. §401, 22 U.S.C. § 2778, and 22 C.F.R. Part 127.1.]” Ac-
cording to 19 U.S.C. § 1595a(d), merchandise attempted to be ex-
ported from the United States contrary to law, and property used
to facilitate the exporting, shall be seized and forfeited to the
United States. The other provisions cited in the notice are as fol-
lows: 22 U.S.C. § 401 (providing for seizure and forfeiture of ille-
gally exported war materials and vehicles used to attempt to
export such articles); 22 U.S.C. § 2778 (control of arms exports
and imports); and 22 C.F.R. § 127.1 (violations for illegal exports
from the United States).
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nothing; or (6) offer to substitute release of the seized
property on payment.

If Serrano chose to have his case referred to the
U.S. Attorney (option 4), the notice stated that he must
submit to CBP at the address provided a claim and
“cost bond in the penal sum of $5,000 or 10 percent of
the value of the claimed property, whichever is less, but
in no case shall the amount of the bond be less than
$250.00.” Under this “court action” option, the notice
further advised:

If you file the claim and bond, the case will be
referred promptly to the appropriate U.S. At-
torney for the institution of judicial proceed-
ings in Federal court to forfeit the seized
property in accordance with 19 U.S.C. § 1608
and 19 C.F.R. § 162.47. You may then file a pe-
tition for relief with the Department of Justice
pursuant to Title 28, Code of Federal Register,
Part 9 (28 C.F.R. Pt. 9). Failure to submit a
bond with the claim will render the request
for judicial proceedings incomplete, and there-
fore, defective. This means that the case will
NOT be referred to the appropriate U.S. Attor-
ney.

5 As explained in the notice, if the claimant could not afford
to post the bond, he should contact the Fines, Penalties & Forfei-
tures Officer so that CBP can make a determination of claimant’s
financial ability to pay the bond. “If a determination of inability
to pay is made, the cost of the bond may be waived in its entirety.”
Serrano does not allege in his complaint either that he applied for
the waiver of the bond or that he was unreasonably denied a
waiver.
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On October 22, 2015, Serrano responded to the no-
tice by letter, demanding the immediate return of his
truck or a hearing in court. Along with the letter, he
sent a check for $3,804.99 to satisfy the bond require-
ment. According to Serrano’s bank records, CBP
promptly deposited the check on or about October 30,
2015.

On four separate occasions, Serrano called defend-
ant Juan Espinoza, a paralegal at CBP and the pri-
mary point of contact identified in the notice of seizure,
to inquire about the status of his case. During one of
these calls, Espinoza told Serrano that his case was
taking so long because he had requested to see a judge.
Espinoza also informed Serrano that he would have to
wait for his case to be referred to an available Assis-
tant United States Attorney.

On December 19, 2016, Serrano submitted a Free-
dom of Information Act request to CBP asking for in-
formation about the seizure and forfeiture of his truck.
As of the date of the filing of the complaint, CBP had
not responded. For 23 months, defendants failed to in-
stitute forfeiture proceedings and Serrano was de-
prived of his property without a hearing to challenge
the seizure or the continued retention of his vehicle.®

6 Serrano alleges that the truck was held at a CBP seizure
lot. While seized, he continued to make monthly loan payments of
$672.97, as well as insurance and registration payments for a
truck that he could not drive. Serrano also spent thousands of dol-
lars on rental cars.
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On September 6, 2017, Serrano filed a complaint
for return of property, compensatory damages, and
class-wide injunctive and declaratory relief, naming as
defendants the U.S. Customs and Border Protection
(CBP), the United States, Kevin McAleenan’ in his of-
ficial capacity as the Acting Commissioner of CBP,
Juan Espinoza in his individual capacity, and John Doe
1-X (unidentified responsible CBP agents). Serrano
sought the return of his “truck and all its contents, his
magazine, five bullets, and the $3,804.99 that he
posted as bond” under Federal Rule of Criminal Proce-
dure 41(g), alleging that the seizure and continued re-
tention of his property violated his Fourth and Fifth
Amendment rights (Count I). Serrano also asserted an
individual Bivens claim for damages against Espinoza
and other unknown and unserved agents acting in
their individual capacities for the violation of his
Fourth (Count II) and Fifth (Count III) Amendment
rights. Additionally, Serrano sought injunctive and de-
claratory relief on behalf of a putative class against
CBP’s policy or practice of holding seized vehicles with-
out providing a prompt, post-seizure forfeiture hear-
ing, in violation of the class’s due-process rights (Count
IV). Serrano simultaneously moved to certify a class
consisting of “all U.S. Citizens whose vehicles are or
will be seized by CBP for civil forfeiture and held with-
out a post-seizure hearing.”

7 On July 7, 2019, Mark A. Morgan was appointed to serve
as Acting Commissioner of U.S. Customs and Border Protection.
Under Federal Rule of Appellate Procedure 43(c), Acting Commis-
sioner Morgan is automatically substituted as a party.
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The following month, on October 19, 2017, CBP re-
turned Serrano’s truck. However, the remainder of Ser-
rano’s property was not returned for several more
months: Serrano filed a notice on February 26, 2018,
notifying the court that his $3,804.99 in bond money
had been returned and another notice on May 29, 2018,
that his seized bullets and magazine were returned
“without apology or explanation.”

On December 13, 2017, defendants United States,
CBP, and the CBP Commissioner (Class Defendants)
moved to dismiss Serrano’s individual and class claims
as moot and for failure to state a claim, arguing that
the claims are moot because Serrano’s property was re-
turned, and, in any event, due process does not require
a post-seizure hearing. Class Defendants also filed a
response in opposition to the motion to certify. The
same day, Espinoza filed a Rule 12(b)(6) motion to dis-
miss Serrano’s Bivens claim, seeking dismissal be-
cause Serrano failed to allege a viable Bivens claim
under existing law and contending that no Bivens
claim is available in this new context.? See Fed. R. Civ.
P. 12(b)(6). Alternatively, Espinoza argued that he is

8 Ultimately, Serrano was never charged with a crime and
his property was returned prior to forfeiture proceedings.

® The motion to dismiss was filed on behalf of defendant Juan
Espinoza, but noted: “The John Doe defendants have not been
identified by Plaintiff, nor have they been served. Because this
motion raises threshold defenses relating to Plaintiff’s ability to
state a Bivens claim against Defendant Juan Espinoza, it is likely
that a ruling for Espinoza would also entitle the unidentified John
Doe Defendants to a judgment in their favor.”
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entitled to qualified immunity because he did not vio-
late any clearly established constitutional right.

Serrano conceded that the return of his property
mooted his individual claim for return of property
(Count I), but otherwise opposed both motions to dis-
miss.

On July 23, 2018, the magistrate judge issued a
report and recommendation. The magistrate judge con-
cluded that Serrano’s remaining claims were not moot,
but recommended dismissal because Serrano failed to
state a claim upon which relief could be granted. Ser-
rano filed written objections to the report and recom-
mendation.

On September 28, 2018, after de novo review of the
report’s factual findings and legal conclusions, the dis-
trict court overruled Serrano’s objections and adopted
the magistrate judge’s recommendations based on rea-
sons it provided in its order. The district court dis-
missed Serrano’s class-wide and individual claims
under Federal Rule of Civil Procedure 12(b)(6) for fail-
ure to state a claim upon which relief could be granted.
In dismissing Serrano’s class claims, the district court
reasoned: “Because this Court finds a weighing of the
Mathews factors indicates that due process does not re-
quire a prompt post-seizure, pre-forfeiture hearing, the
Plaintiff has failed to state a claim for which relief can
be granted.”

Additionally, the district court dismissed Serrano’s
Bivens claims. The district court concluded that both
of Serrano’s claims (under the Fourth and Fifth
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Amendments) arise in a “new context” that is signifi-
cantly different from any of the three Bivens claims the
Supreme Court has recognized in the past. The district
court further concluded that special factors counseled
against expanding the Bivens remedy in this case. The
district court explained that the remedial forfeiture
scheme under the customs laws is analogous to the
statutory schemes that the Supreme Court found pre-
clusive of a judicially created Bivens remedy in Bush v.
Lucas, 462 U.S. 367 (1983), and Schweiker v. Chilicky,
487 U.S. 412 (1988).

Serrano timely appealed. On appeal, Serrano con-
tends that the district court erred in dismissing his
complaint and should be reversed for three reasons: (1)
he “properly stated a class claim that Defendants must
provide prompt, post-seizure hearings when they take
property for civil forfeiture” based on Mathews, 424
U.S. at 319; (2) he “properly stated a class claim that it
is unconstitutional to condition a forfeiture hearing on
the property owner posting a bond;” and (3) he has a
cause of action for damages under Bivens, 403 U.S. at
388, because his claims do not arise in a new context,
nor are there factors counselling against allowing his
damages claims to proceed.

II.

We review a district court’s dismissal under Fed-
eral Rule of Civil Procedure 12(b)(6) de novo, “accept-
ing all well-pleaded facts as true and viewing those
facts in the light most favorable to the plaintiff.” Stokes
v. Gann, 498 F.3d 483, 484 (5th Cir. 2007). “To survive
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a motion to dismiss, a complaint must contain suffi-
cient factual matter, accepted as true, ‘to state a claim
to relief that is plausible on its face.” Ashcroft v. Iqbal,
556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct al-
leged.” Id.

While the factual allegations need not be detailed,
they must be enough to raise a right to relief above the
speculative level. Twombly, 550 U.S. at 555. “The
court’s review is limited to the complaint, any docu-
ments attached to the complaint, and any documents
attached to the motion to dismiss that are central to
the claim and referenced by the complaint.” Lone Star
Fund V (US.), L.P.v. Barclays Bank PLC, 594 F.3d 383,
387 (5th Cir. 2010).

I11.
Due Process Claims

The main focus of Serrano’s due process challenge
is to the Government’s continued retention of seized
property without a prompt judicial hearing to deter-
mine whether the government can retain possession of
the seized property pending judicial forfeiture proceed-
ings. Because he claims the district court erred in con-
cluding that CBP’s practices do not violate due process
as a matter of law, Serrano maintains that the district
court erred both in dismissing Count IV for failure to
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state a claim and denying as moot his motion for class
certification. Contrary to the district court’s finding,
Serrano argues that due process requires a prompt,
post-seizure hearing as evidenced by a “long line of au-
thority requiring prompt hearings to contest even tem-
porary deprivations of property” and a proper weighing
of the Mathews v. Eldridge due process factors.

The Due Process Clause of the Fifth Amendment
guarantees that “[n]Jo person shall be ... deprived of
life, liberty, or property, without due process of law.”
U.S. CONST. amend. V. “The essence of due process is
the requirement that a person in jeopardy of serious
loss (be given) notice of the case against him and op-
portunity to meet it.” Mathews, 424 U.S. at 348-49
(quoting Joint Anti-Fascist Comm. v. McGrath, 341 U.S.
123, 171-72 (Frankfurter, J., concurring)). “[D]ue
process is flexible and calls [only] for such procedural
protections as the particular situation demands.” Mor-
rissey v. Brewer, 408 U.S. 471, 481 (1972). As the Su-
preme Court explained in Mathews, in identifying the
“specific dictates of due process,” courts must consider
three factors: (1) “the private interest that will be
affected by the official action;” (2) “the risk of an erro-
neous deprivation of such interest through the proce-
dures used, and the probable value, if any, of additional
or substitute procedural safeguards;” and (3) “the Gov-
ernment’s interest, including the function involved
and the fiscal and administrative burdens that the
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additional or substitute procedural requirement would
entail.”’? 424 U.S. at 335.

The first factor we consider in the Mathews analy-
sis is “the private interest that will be affected by the
official action.” Id. “The deprivation of real or personal
property involves substantial due process interests.”
Krimstock v. Kelly, 306 F.3d 40, 61 (2d Cir. 2002) (So-
tomayor, J.) (citing United States v. James Daniel Good
Real Prop., 510 U.S. 43, 53-54 (1993)).1! An individual
has an important interest in the possession of his or
her motor vehicle, particularly because of its “use as a
mode of transportation, and, for some, the means to
earn a livelihood.” Id. Because the seizure of a vehicle
implicates an important private interest, the main
points of contention are with respect to the balancing
of the second and third Mathews factors.

10 As the district court noted, Serrano’s asserted class claims
argue that due process requires a prompt, post-seizure hearing in
a court of law to determine whether the Government can retain
possession of the seized property pending judicial forfeiture pro-
ceedings. Importantly, Serrano does not challenge the validity of
the initial seizure nor does he allege that the administrative de-
lays in referring his case to the United States Attorney in this
instance violate due process. See United States v. Eight Thousand
Eight Hundred and Fifty Dollars ($8,850) in U.S. Currency, 461
U.S. 555, 564 (1983) (applying the speedy trial balancing test
identified in Barker v. Wingo, 407 U.S. 514 (1972), to determine
whether the Government’s delay in filing a forfeiture action was
reasonable). Accordingly, both parties’ arguments focus on the ap-
plication of the Mathews factors.

1 Good involved the seizure of real property. Property that
is capable of being moved and concealed involves different con-
cerns from the forfeiture of real property. See 510 U.S. at 52-53.
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Under the second Mathews factor, we consider
“the risk of erroneous deprivation of such interest
through the procedures used, and the probable value,
if any, of additional or substitute procedural safe-
guards.” Mathews, 424 U.S. at 335. Serrano disagrees
with the district court’s finding that the federal scheme
at issue affords multiple alternative remedial pro-
cesses, lowering the risk of erroneous deprivation. To
the contrary, Serrano asserts that CBP’s forfeiture pro-
cedures create a high risk of erroneous deprivation be-
cause none of the processes available afford property
owners the protection of a neutral decision maker, as
required by due process.

The risk is minimal under the second Mathews
factor when we consider the remedial procedures
available that permit a claimant to contest the depri-
vation of his vehicle. Cf. United States v. One 1971
BMW 4-Door Sedan, 652 F.2d 817, 820 (9th Cir. 1981)
(“The pervasive statutory scheme ... evidences sub-
stantial concern on the part of Congress with respect
to what process is due owners of vehicles seized under
the narcotics laws and regulations. Great weight must
be given to its judgment.” (citing Mathews, 424 U.S. at
349)). Under the current customs laws, if the value of
the seized property is below $500,000, CBP sends writ-
ten notice to each party that has an interest in the
claim or seized property.!? 19 U.S.C. § 1607; 19 C.F.R.

12 The notice identifies, among other things, the provisions of
law alleged to have been violated, a description of the specific acts
or omission alleged, and additional details about the seized prop-
erty.
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§ 162.31. The notice informs the claimant of a number
of available options to address the seized property,
which include filing a petition for remission; filing an
offer in compromise; abandoning the property; or re-
questing the matter be referred to the U.S. Attorney for
institution of judicial forfeiture proceedings.

A petition for remission offers an expedited ad-
ministrative procedure to contest the forfeiture.
See United States v. Von Neumann, 474 U.S. 242, 250
(1986) (“Remission proceedings supply both the Gov-
ernment and the claimant a way to resolve a dispute
informally rather than in judicial forfeiture proceed-
ings.”). “The purpose of the remission statutes is to
grant the executive the power to ameliorate the poten-
tial harshness of forfeitures.” In re Sixty Seven Thou-
sand Four Hundred Seventy Dollars, 901 F.2d 1540,
1543 (11th Cir. 1990).

In the petition for remission, the claimant has an
opportunity to explain why he believes he warrants re-
lief from forfeiture. Notably, testimony may be taken in
connection with a remission petition. 19 U.S.C. § 1618.
Serrano’s notice of seizure states that if he is dissatis-
fied with the petition decision or at any point prior to
the forfeiture of the property, he may request a referral
to the U.S. Attorney for judicial action by filing a
claim and cost bond. In the past, the statutory admin-
istrative remission procedure was a popular and effec-
tive tool for obtaining the return of property. See
Von Neumann, 474 U.S. at 249 n.8 (In “90% of all sei-
zures, the claimant files a petition for remission or
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mitigation,” and at least partial relief was granted in
an estimated 75% of the petitions).

Further, the fourth option, which Serrano selected,
allows for an independent evaluation and determina-
tion by the U.S. Attorney regarding forfeiture proceed-
ings. If the claimant elects this proceeding and
properly files a claim and bond,' the notice states that
the “case will be referred promptly to the appropriate
U.S. Attorney for the institution of forfeiture proceed-
ings.”* See 19 U.S.C. § 1603(b) (requiring a “customs
officer to report promptly [a] seizure [made for viola-
tion of customs laws] . . . to the United States attorney
for the district in which such violation has occurred, or
in which such seizure was made”); see also 19 U.S.C.
§ 1604 (“It shall be the duty of the Attorney General of
the United States immediately to inquire into the facts
of cases reported to him by customs officers and the
laws applicable thereto, and if it appears probable . . .
to cause the proper proceedings to be commenced and
prosecuted, without delay, for the recovery of such fine,
penalty, or forfeiture.”). Thus, referral may result in

13 Recall that the statute provides for a potential waiver of
the bond in its entirety.

14 "Since October of 1978 the constitutional requirement of
promptness has been incorporated into the Customs statutes.”
United States v. One 1976 Mercedes 450 SLC, 667 F.2d 1171, 1175
n.3 (5th Cir. Unit B 1982). The parties agree that the processing
timeline provisions of the Civil Asset Forfeiture Reform Act of
2000 (CAFRA) are not applicable to the challenged forfeiture pro-
ceeding. See 18 U.S.C. § 983(1)(2)(A).]
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return of the property and any bond without further
delay.

Indeed, Serrano concedes that the forfeiture pro-
ceeding itself would provide the post-seizure hearing
required by due process if it were held promptly. An
unreasonably long retention without instituting a for-
feiture proceeding can constitute a denial of due pro-
cess. See, e.g., United States v. $23,407.69 in U.S.
Currency, 715 F.2d 162, 16566 (5th Cir. 1983). In the
event there is a prolonged delay in initiating forfeiture
proceedings, a claimant can challenge the reasonable-
ness of the delay under Barker. See United States v.
Eight Thousand Eight Hundred and Fifty Dollars
($8,850) in U.S. Currency, 461 U.S. 555, 564 (1983) (ap-
plying the four-factor balancing test of Barker, to de-
termine whether the Government’s delay in filing a
forfeiture action was reasonable); see also Shults v.
Texas, 762 F.2d 449, 453 (5th Cir. 1985) (considering
$8,850 the “seminal case” addressing “whether a delay
in a post-seizure hearing offended the Fifth Amend-
ment right against deprivation of property without due
process of law”).

Importantly, as is evidenced in this case, the prop-
erty owner may file a motion under Federal Rule of
Criminal Procedure 41(g) for the return of seized prop-
erty.'® See United States v. Sims, 376 F.3d 705, 708 (7th

15 Federal Rule of Criminal Procedure 41(g), formerly Rule
41(e), provides:

A person aggrieved by an unlawful search and seizure
of property or by the deprivation of property may move
for the property’s return. The motion must be filed in
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Cir. 2004); c¢f Krimstock, 306 F.3d at 52 n.12 (distin-
guishing forfeiture under the customs law and noting
that under the customs law applicable in Von Neu-
mann, the claimant could file a motion under Federal
Rule of Criminal Procedure 41(g) “for return of the
seized vehicle if he or she ‘believe[d] the initial seizure
was improper’” (quoting Von Neumann, 474 U.S. at 244
n.3) (brackets in Krimstock)). Although a Rule 41(g)
motion is generally available in the context of an ongo-
ing criminal proceeding, the court can properly con-
strue it as a civil complaint under the court’s general
equity jurisdiction. See, e.g., Bailey v. United States,
508 F.3d 736, 738 (5th Cir. 2007); United States v. Rob-
inson, 434 F.3d 357, 361 (5th Cir. 2005); accord United
States v. Craig, 694 F.3d 509, 512 (3d Cir. 2012); United
States v. Search of Music City Mktg., Inc., 212 F.3d 920,
923 (6th Cir. 2000); Floyd v. United States, 860 F.2d
999, 1002-03, 1006-07 (10th Cir. 1988). Thus, Rule
41(g) provides an additional avenue to challenge the
seizure before a neutral decision maker and is “an ac-
tion frequently taken to force the government agency
to act expeditiously.” Muhammed v. Drug Enf’t Agency,
Asset Forfeiture Unit, 92 F.3d 648, 651-52 (8th Cir.
1996). Serrano argues that Rule 41(g) is insufficient to
protect the interest of his purported class because it
only allows the movant to challenge the legality of the

the district where the property was seized. The court
must receive evidence on any factual issue necessary to
decide the motion. If it grants the motion, the court
must return the property to the movant, but may im-
pose reasonable conditions to protect access to the
property and its use in later proceedings.
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underlying seizure, not the interim retention of the
property pending judicial proceedings. But the availa-
bility of a prompt merits determination minimizes any
need for an interim hearing.

In assessing the risk of erroneous deprivation, we
consider the agency’s pecuniary interest in the out-
come of the forfeiture proceedings. As observed by the
Supreme Court, greater procedural safeguards are “of
particular importance . . . where the Government has
a direct pecuniary interest in the outcome of the pro-
ceeding.” Good, 510 U.S. at 55-56. Serrano alleges that
CBP retains forfeited property or its proceeds to fund
its law-enforcement operations, giving the agency and
its officers a direct financial stake in seizing and for-
feiting property. However, taking these allegations as
true, the option to elect judicial forfeiture proceedings
and/or file a Rule 41(g) motion in district court are ex-
isting safeguards to counter CBP’s alleged interest in
forfeiture proceeds.

Given the remedial processes available, the second
Mathews factor weighs in favor of the Government.

Finally, the third factor under Mathews requires a
consideration of “the Government’s interest, including
the function involved and the fiscal and administrative
burdens that the additional or substitute procedural
requirement would entail.” Mathews, 424 U.S. at 335.
Serrano disagrees with the weight the district court at-
tributed to the third factor, based on its conclusion that
the Government has an important interest in enforc-
ing customs laws and the potential administrative
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burden that providing prompt hearings would place on
the Government.

The third factor weighs in favor of the Govern-
ment. We cannot ignore the context of the underlying
seizure. The Government’s interest in preventing the
unlawful exportation of munitions, drugs, and other
contraband is significant. See, e.g., Hernandez v. Mesa,
140 S. Ct. 735, 746 (2020) (“One of the ways in which
the Executive protects this country is by attempting to
control the movement of people and goods across the
border.”); Lee v. Thornton, 538 F.2d 27, 31 (2d Cir. 1976)
(“There is an extremely important government inter-
est in policing the passage of persons and articles into
the country across its borders.”). Further, Serrano’s
property was subject to forfeiture because the agents
believed that the truck was used in an attempt to ille-
gally export munitions from the United States, in vio-
lation of federal law.!® The Government’s retention
protects its interest in the seized vehicle. Additionally,
a significant administrative burden would be placed on
the Government if it was required to provide prompt
post-seizure hearings in every vehicle seizure.

Given the broad allegations in the complaint and
our balancing of the Mathews factors, we conclude that
Serrano has failed to state a claim for a procedural due
process violation. As identified in the CBP’s seizure

16 There is no dispute that Serrano’s vehicle contained the
magazine and bullets when he attempted to exit the United
States and enter Mexico. Nor does Serrano dispute that the sei-
zure was pursuant to a statutory grant of authority under the
customs laws.
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notice, a claimant is notified of the seizure and pro-
vided options for challenging the CBP’s action, both ad-
ministratively and judicially. Serrano has not
sufficiently alleged the constitutional inadequacy of
the existing procedures, nor has he shown that the
available processes are unavailable or patently inade-
quate.

Moreover, our conclusion that the additional pro-
cess Serrano seeks is not constitutionally required in
this context is consistent with Von Neumann. There,
the Supreme Court recognized that “implicit” in its
“discussion of timeliness in $8,850 was the view that
the forfeiture proceeding, without more, provides the
postseizure hearing required by due process to protect
[claimant’s] property interest in the car.” 474 U.S. at
249 (emphasis added). The parties dispute the rele-
vance of Von Neumann. Compare Red Br. 22 (Von Neu-
mann forecloses plaintiff’s argument) with Reply Br.
13 (“[Als the district court correctly recognized, Von
Neumann does not govern [Serrano’s] claim.”). We
agree that Von Neumann is not dispositive of Serrano’s
due process challenge; however, the Court’s reasoning
is pertinent to our due process analysis.

Von Neumann specifically notes that a claimant’s
“right to a forfeiture proceeding meeting the Barker'’

17 The Supreme Court in $8,850 and Von Neumann applied
the Barker test to a due process challenge to the Government’s
delay in instituting a civil forfeiture proceeding. Barker v. Wingo,
407 U.S. 514 (1972), which addressed a defendant’s right to a
speedy trial, propounded a four-part test to be used as a guide “in
balancing the interests of the claimant and the Government to
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test satisfies any due process right with respect to the
car and the money.” Von Neumann, 474 U.S. at 251; see
also Gonzales v. Rivkind, 858 F.2d 657, 661-62 (11th
Cir. 1988); LK@ Corp. v. U.S. Dep’t of Homeland Sec.,
369 F. Supp. 3d 577,589-90 (D. Del. 2019). And neither
the Supreme Court nor the Fifth Circuit has held that
the Due Process Clause requires an additional post-
seizure, pre-forfeiture judicial hearing.

Moreover, the cases Serrano cites do not dictate a
different result under Mathews. Serrano primarily re-
lies on the Second Circuit’s decision in Krimstock, 306
F.3d at 40, to support his position that a prompt, post-
seizure hearing is constitutionally required while
awaiting the forfeiture hearing.'® In Krimstock, plain-
tiffs challenged the constitutionality of the seizure and
retention of motor vehicles under the city’s Civil Ad-
ministrative Code, a forfeiture statute that permitted,
on the basis of a first offense, seizure of “a motor vehi-
cle following an arrest for the state-law charge of driv-
ing while intoxicated . . . or any other crime for which
the vehicle could serve as an instrumentality.” 306 F.3d

assess whether the basic due process requirement of fairness has
been satisfied in a particular case.” $8,850, 461 U.S. at 565.
Courts have expressed confusion about whether to analyze a due
process challenge to a forfeiture procedure under Barker or
Mathews. See, e.g., Ford Motor Credit Co. v. NYC Police Dep’t.,
503 F.3d 186, 194 (2d Cir. 2007). We agree with the parties that
Mathews is more applicable here because the harm alleged is the
lack of an interim hearing rather than delay preceding an ulti-
mate hearing on the merits.

18 Unlike $8,850 and Von Neumann, Krimstock analyzed a
forfeiture due process challenge under the Mathews factors.
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at 44. Having identified special due process concerns
and applying the three Mathews factors, the court in
Krimstock concluded that the New York administra-
tive code provisions at issue did not pass constitutional
muster. Id. at 67.

Krimstock does not constrain our balancing of the
Mathews factors in this case. Of particular importance,
Krimstock is limited to the specific New York City stat-
ute at issue, which is materially distinguishable from
the forfeiture scheme Serrano challenges.’ “[D]ue

19 Applying the three Mathews factors, the court in Krim-
stock concluded that the New York administrative code provisions
at issue did not pass constitutional muster because they failed to
include a provision for a prompt post-seizure, prejudgment hear-
ing before a neutral judicial or administrative officer to determine
whether the city was likely to succeed on the merits of the forfei-
ture action and whether means short of retention of the vehicle
could satisfy the city’s need to preserve it from destruction or sale
during the pendency of proceedings. 306 F.3d 40 (2d Cir. 2002).
In Ferrari v. County of Suffolk, a man had his vehicle seized in
connection with his arrest for driving while intoxicated, pursuant
to the county’s DWI seizure statute. 845 F.3d 46, 49, 59 n.18 (2d
Cir. 2016). Our sister circuit held that a district court erred in
concluding that Krimstock prevented a county or municipality
from relying on public safety concerns as the basis for retention
pendente lite, and that the Due Process Clause of the Fourteenth
Amendment permitted the county, after making out a prima facie
case that retention was necessary to protect its interests, to shift
the burden of going forward onto the title owner to identify an
alternative measure that satisfied the municipality’s interests.
Id. The New York forfeiture statutes in Ferrari and Krimstock are
materially distinguishable from the forfeiture scheme in the pre-
sent case. The statute in Ferrari permitted forfeiture only when
the vehicle was an instrumentality of a specifically enumerated,
serious crime, and the driver involved had at least one prior con-
viction for such a crime. Id. at 49. The statute was “aimed
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process is flexible and calls for such procedural protec-
tions as the particular situation demands.” Morrissey,
408 U.S. at 481.

Accordingly, Serrano’s complaint fails to state a
claim upon which relief can be granted.

Serrano also alleges that it is unconstitutional
to condition a forfeiture hearing on the prop-
erty owner posting a bond

As a threshold matter, Serrano failed to object to
the magistrate judge’s findings with regard to his class
claims challenging the bond requirement to institute
judicial forfeiture proceedings. Reviewing for clear er-
ror, the district court found none and adopted the mag-
istrate judge’s report in full. [Id.] Because Serrano
failed to object, our review is limited to plain error.
Douglass v. United Servs. Auto. Ass’n, 79 F.3d 1415,
1429 (5th Cir. 1996) (en banc), superseded by statute on
other grounds, 28 U.S.C. § 636(b)(1).

The district court did not plainly err in holding
that Serrano failed to state a claim that the bond re-
quirement violates due process. See Faldraga v.
Carnes, 674 F. Supp. 845, 850 (S.D. Fla. 1987); see also
Brown v. Dist. of Columbia, 115 F. Supp. 3d 56, 72
(D.D.C. 2015). Claimants who elect to judicially chal-
lenge the forfeiture are generally required to post a

specifically at repeat offenders of New York’s drunk driving laws,”
and afforded owners a prompt, post-seizure hearing to determine
if the county may retain the vehicle (unavailable with the statute
at issue in Krimstock). Id. at 50.
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cost bond in the penal sum of $5,000 or 10 percent of
the value of the claimed property, whichever is less, but
in no case shall the amount of the bond be less than
$250. 19 U.S.C. § 1608.

The bond serves to “deter those claimants with
frivolous claims” and “to cover the costs and expenses
of the proceedings.” Arango v. U.S. Dep’t of the Treas-
ury, 115 F.3d 922, 925 (11th Cir. 1997) (quotations
omitted). “If the outcome of the judicial proceeding is
in the claimant’s favor, the bond is returned.” Id. (cita-
tion omitted). Additionally, to ensure that the bond re-
quirement does not deny indigent claimants an
opportunity to contest the forfeiture in court, CBP pro-
vides by regulation that the bond requirement shall be
waived “upon satisfactory proof of financial inability to
post the bond.” 19 C.F.R. § 162.47(e). The notice of sei-
zure explicitly advises the claimant that if he cannot
afford to post the bond, he should contact the Fines,
Penalties and Forfeitures Officer in order for CBP to
determine claimant’s financial ability to pay: “If a de-
termination of inability to pay is made, the cost of the
bond may be waived in its entirety."?° Thus, the district
court did not err in dismissing the claim.

Because we affirm the district court’s dismissal
under Rule 12(b)(6) of Serrano’s due process class
claims for failure to state a claim, we also affirm the
denial of his motion for class certification as moot.

20 Serrano has not requested such a waiver, nor does he con-
tend that he was or is unable to afford the bond payment.
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Bivens Claim

Serrano additionally argues that dismissal was in-
appropriate because he properly asserted an individ-
ual claim for damages under Bivens to vindicate his
Fourth and Fifth Amendment rights.

In Bivens, the Supreme Court “broke new ground
by holding that a person claiming to be the victim of
an unlawful arrest and search could bring a Fourth
Amendment claim for damages against the responsible
agents even though no federal statute authorized such
a claim.” Hernandez, 140 S. Ct. at 741 (citing Bivens,
403 U.S. at 388). This holding was issued at a time
when, “as a routine matter,” the Court “would imply
causes of action not explicit in the statutory text” on
the assumption that courts could properly “provide
such remedies as [were] necessary to make effective”
the statute’s purpose. Ziglar v. Abbasi, 137 S. Ct. 1843,
1855 (2017) (quoting J.I. Case Co. v. Borak, 377 U.S.
426,433 (1964)). The Supreme Court has since adopted
a more cautious approach, honoring separation-of-
powers principles and stressing that whether a dam-
ages remedy should be created requires consideration
of “a number of economic and governmental concerns.”
Id. at 1856. Because of these considerations, Congress
is “better position[ed]” than the judiciary “to consider
if the public interest would be served by imposing a
new substantive legal liability.” Id. at 1857 (quoting
Schweiker, 487 U.S. at 426—-427). “The Court has made
clear that expanding the Bivens remedy is now a ‘dis-
favored’ judicial activity.” Id. (quoting Iqbal, 556 U.S.
at 675).
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Assuming without deciding that a Bivens remedy
is available in this context, Serrano’s complaint fails to
state a claim. Serrano’s Bivens claims are premised on
the theory that unnamed CBP officers and a CBP par-
alegal, Espinoza, violated his constitutional rights by
seizing his truck and keeping it for 23 months without
giving him an opportunity to contest the seizure in a
post-seizure judicial hearing.

At minimum, Serrano failed to plausibly allege
that any individual federal defendant has violated
clearly established law sufficient to overcome qualified
immunity. Qualified immunity shields government of-
ficials from “liability for civil damages insofar as their
conduct does not violate clearly established statutory
or constitutional rights of which a reasonable person
would have known.” Pearson v. Callahan, 555 U.S. 223,
231 (2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800,
818 (1982)). In order for an official to lose the protec-
tions of qualified immunity, “existing precedent must
have placed the statutory or constitutional question
beyond debate.” Ashcroft v. al-Kidd, 563 U.S. 731, 741
(2011). The Supreme Court has held that “qualified im-
munity protects ‘all but the plainly incompetent or
those who knowingly violate the law.” Abbasi, 137
S. Ct. at 1867 (quoting Malley v. Briggs, 475 U.S. 335,
341 (1986)). “[Ilf a reasonable officer might not have
known for certain that the conduct was unlawful—
then the officer is immune from liability.” Id.

Espinoza is entitled to qualified immunity. Ser-
rano fails to set forth any facts specifically identifying
what Espinoza or any unnamed Customs officers did
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to violate his rights. Instead, Serrano admits that the
defendants acted within their authority: Serrano “al-
leges that the government followed the relevant stat-
utes but that the statutes themselves violate the
Constitution.” In other words, Serrano concedes that
the individual defendants were following the relevant
statutes governing the seizure of his truck. Even if we
assume that the Constitution required CBP’s employ-
ees to follow additional or more expedited procedures,
there is no existing precedent clearly establishing as
much, and thus, the individual defendants are entitled
to qualified immunity. See Kelm v. Hyatt, 44 F.3d 415,
421 (6th Cir. 1995); CHS Indus., LLC v. U.S. Customs
& Border Prot., 653 F. Supp. 2d 50, 57 (D.D.C. 2009).

IV.

For these reasons, we AFFIRM the judgment of
the district court.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
DEL RIO DIVISION

GERARDO SERRANO,
Plaintiff,

v.

U.S. CUSTOMS AND
BORDER PROTECTION;
UNITED STATES OF
AMERICA, KEVIN
McALEENAN, Acting
Commissioner of U.S.
Customs and Border
Protection, Sued in His
Official Capacity; JUAN
ESPINOZA, Fines, Penal-
ties, and Forfeiture Parale-
gal Specialist, Sued in His §
Individual Capacity; JOHN §
DOE I-X, Unknown U.S.
Customs and Border Pro-
tection Agents, Sued in
their Individual Capacities,
JUAN ESPINOZA,
Defendants.

Cause No. DR-17-
CV-00048-AM
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ORDER
(Filed Sep. 28, 2018)

Pending before the Court is the Report and Rec-
ommendation of the Honorable Collis White, United
States Magistrate Judge. (ECF No. 64.) In his report,
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Judge White recommends that this Court deny the
Plaintiffs Motion to Certify Class (ECF No. 4); grant
the Motion to Dismiss filed by Defendants United
States of America, U.S. Customs and Border Protec-
tion, and Kevin McAleenan (ECF No. 49); and grant
the Motion to Dismiss filed by Defendant Juan Espi-
noza (ECF No. 50). The Plaintiff filed his objections to
Judge White’s report within the fourteen days specified
in Rule 72 of the Federal Rules of Civil Procedure.
(ECF No. 65.) The Court OVERRULES the Plaintiffs
objections and ADOPTS Judge White’s overall recom-
mendations for the reasoning described herein.

I. BACKGROUND

On September 21, 2015, the Plaintiff, a resident of
Kentucky, drove his 2014 Ford F-250 truck to the
United States—Mexico border through Eagle Pass,
Texas, with the intent of driving to Mexico. (ECF No. 1
at 4, 6.) After paying the toll to enter Mexico, but while
still in the United States, the Plaintiff began using his
cellular telephone to film activity at the border, which
garnered the attention of the U.S. Customs and Border
Protection (CBP) agents on duty. (Id.) After a tense en-
counter, the agents handcuffed the Plaintiff and
searched his vehicle, finding a .380 caliber magazine
and five bullets in it. (Id at 7-8.) The agents detained
the Plaintiff for several hours, continuously pressuring
him to reveal the passcode for his phone without suc-
cess. (Id. at 8-10.) They then released him, but seized
his vehicle and its contents, including the magazine
and the bullets. (Id. at 10.)



App. 31

A few days later, the Plaintiff received notice of the
seizure in the mail, informing him that the truck, mag-
azine, and bullets were seized and subject to civil for-
feiture because there was probable cause to believe
that the Plaintiff had attempted to export munitions of
war from the United States.! (Id. at 11; ECF No. 55-2
at 2.2) The Plaintiff was informed that if he wished to
challenge the seizure, he could request to have the
matter referred to a U.S. attorney for the institution of
judicial proceedings if he posted a bond equal to ten
percent of the value of the seized property. (ECF No. 1
at 11.) The notice also informed the Plaintiff of his
rights to seek remission of the forfeiture, make an offer
in compromise, or abandon the property. (ECF No. 55—
2 at 3-4.)

! The parties acknowledge that it is proper for the Court to
consider the notice in a motion to dismiss without converting the
motion to one for summary judgment because the notice was re-
ferred to in the Complaint and it is central to the Plaintiff’s
claims. Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 498—
99 (5th Cir. 2000) (“We note, approvingly, however, that various
other circuits have specifically allowed that ‘[d]Jocuments that a
defendant attaches to a motion to dismiss are considered part of
the pleadings if they are referred to in the plaintiff’s complaint
and are central to her claim.”) (quoting Venture Assocs. Corp. v.
Zenith Data Sys. Corp, 987 F.2d 429, 431 (7th Cir. 1993)).

2 The notice cites to 19 U.S.C. § 1595a(d) (merchandise at-
tempted to be exported from the United States contrary to law,
and property used to facilitate the exporting, shall be seized and
forfeited to the United States); 22 U.S.C. § 401 (providing for sei-
zure and forfeiture of illegally exported war materials and vehi-
cles used to attempt to export such articles); 22 U.S.C. § 2778
(control of arms exports and imports); and 22 C.F.R. § 127.1 (vio-
lations for illegal exports from the United States).
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The Plaintiff timely demanded forfeiture proceed-
ings and posted a ten-percent bond in the amount of
$3,804.99. (ECF No. 1 at 11.) After some time, forfei-
ture proceedings still had not been instituted, so the
Plaintiff contacted Defendant Espinoza—a CBP para-
legal and the point person named in the notice —four
times, asking about the status of his case. Id. Espinoza
informed the Plaintiff that his paperwork was in order,
but it would take time to proceed with the forfeiture
action in court because the forfeiture attorneys were
very busy. (Id. at 11-12.) Espinoza also allegedly told
the Plaintiff that his case had not yet been referred to
a U.S. attorney and would not be until an attorney had
time to review it. Id. at 12.

After twenty-three months of waiting, without (1)
the return of his property; (2) a post-seizure hearing,
or (3) the institution of a forfeiture action, the Plaintiff
filed the present cause of action against the United
States, seeking return of his property pursuant to Rule
41(g) of the Federal Rules of Criminal Procedure based
on violations of the Fourth and Fifth Amendments. The
Plaintiff argues that return of his property is proper
because he was not provided with a post-seizure hear-
ing and because the United States waited too long to
institute forfeiture proceedings. (Id. at 20-21.) The
Plaintiff also argues that his bond money must be re-
turned because the requirement to post a bond as a
condition of obtaining a hearing violates due process.

(Id.)
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The Plaintiff also brings two class action claims
pursuant to Rule 23 of the Federal Rules of Civil Pro-
cedure, seeking class-wide injunctive and declaratory
relief under the Fifth Amendment against Defendants
United States of America, U.S. Customs and Border
Protection, and Acting Commissioner McAleenan, in
his official capacity (Class Defendants). (Id. at 23.) Ac-
cording to the Plaintiff, after seizing vehicles, the Class
Defendants fail to provide a constitutionally required
prompt post-seizure hearing at which a property
owner can challenge the legality of the seizure and the
continued retention of the property pending the forfei-
ture proceeding, in contravention of Krimstock v. Kelly,
306 F.3d 40 (2nd Cir. 2002). (Id.) The Plaintiff also al-
leges that the Class Defendants violate due process
when they condition the right to a forfeiture hearing
on the posting of a bond. (Id) Simultaneously with his
Complaint, the Plaintiff also filed his Motion to Certify
the Class. (ECF No. 4.)

Finally, the Plaintiff seeks damages from Defend-
ant Espinoza and other unknown and unserved agents
acting in their individual capacities, pursuant to
Bivens v. Six Unknown Named Agents, 403 U.S. 388
(1971), for violations of his Fourth and Fifth Amend-
ment rights. (ECF No. 1 at 21-23.) The Plaintiff argues
that Espinoza deprived him of his constitutional right
to a post-seizure hearing, and other unknown agents
violated his rights by maintaining custody of his prop-
erty even though no hearing was provided. (Id.) Ac-
cording to the Plaintiff, while his truck was seized, he
had to rent a vehicle on multiple occasions, pay
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insurance on the truck, and pay title fees, all while his
vehicle sat unused, continuing to depreciate in value.

The Plaintiff’s truck was returned to him shortly
after he filed this lawsuit; however, at the time, the
bond money, magazine, or bullets still had not been re-
turned. (ECF No. 49-1.) The Class Defendants then
filed a motion to dismiss, in which they argue that the
return of the Plaintiff’s truck moots any cause of action
under Rule 41(g). (ECF No. 49 at 4-5.) The Class De-
fendants also argued that due process does not require
a post-seizure hearing. (Id. at 6.) In response the mo-
tion for class certification, the Class Defendants argue
that certification is improper because the matter is

now moot following the return of the Plaintiff’s vehicle.
(ECF No. 51.)

Defendant Espinoza also filed a motion to dismiss
based on two grounds. (ECF No. 50.) First, Defendant
Espinoza argues that the Supreme Court has never
recognized a Bivens cause of action in the asset forfei-
ture context, and it would be improper to extend
Bivens to the facts alleged here. Second, Defendant Es-
pinoza argues that he is entitled to qualified immunity
because he did not violate any clearly established con-
stitutional right.

Subsequently, the Plaintiff’s bond money, maga-
zine, and bullets were returned. (ECF Nos. 62—63.)
Thus, Plaintiff now acknowledges that his Rule 41(g)
motion is moot. (ECF No. 63 at 1.) Nevertheless, the
Plaintiff maintains that his class action claims and his
Bivens actions are not moot. (Id. at 2.)
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II. STANDARD OF REVIEW

When a party files an objection to any portion of a
magistrate judge’s report and recommendation, the
district court must undertake a de novo review of the
conclusions to which the party properly objects. Fed. R.
Civ. P. 72(b)(3) (“The district judge must determine de
novo any part of the magistrate judge’s disposition that
has been properly objected to.”); 28 U.S.C. § 636(b)(1)
(“A judge of the court shall make a de novo determina-
tion of those portions of the report or specified findings
or recommendations to which objection is made.”). In
conducting a de novo review, a district court must con-
duct its own analysis of the applicable facts and legal
standards and is not required to give any deference to
the magistrate judge’s findings. See United States v.
Raddatz, 447 U.S. 667, 690 (1980) (“The phrase ‘de
novo determination’ has an accepted meaning in the
law. It means an independent determination of a con-
troversy that accords no deference to any prior resolu-
tion of the same controversy.”); Shiimi v. Asherton
Indep. Sch. Dist., No. 92-5562, 1993 WL 4732, at *2
n.18 (5th Cir. Jan. 8, 1993) (stating that a de novo re-
view “means that the district court independently re-
views the matters in the record”). On the other hand,
the Fifth Circuit has recognized the requirement that
parties filing objections must specifically identify those
findings objected to, and district courts need not con-
duct a de novo review when the objections are frivo-
lous, conclusive, or general in nature. Battle v. United
States Parole Commission, 834 F.2d 419, 421 (5th Cir.
1987).
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When no party files objections to a part of a mag-
istrate judge’s report and recommendation, the district
court need only review that portion of the report to de-
termine whether it is erroneous or clearly contrary to
law. Douglas v. United Servs. Automobile Ass’n, 79 F.3d
1415, 1429 (5th Cir. 1996); United States v. Wilson, 864
F.2d 1219, 1221 (5th Cir. 1989). Because the Plaintiff
has timely filed objections in this case, the Court will
review those portions of the report to which the Plain-
tiff objects de novo.

Here, the Plaintiff has asserted numerous objec-
tions, thus triggering a de novo review of those factual
findings and legal conclusions contained within the re-
port.

III. DISCUSSION

The Plaintiff objects to the report’s factual find-
ings and legal conclusions with respect to the follow-
ing: (1) Judge White’s analysis, but not his overall
conclusion, in finding that the Plaintiff’s class claims
fall under the “inherently transitory” exception to class
action mootness; (2) Judge White’s recommendation
that the Plaintiff has failed to state a claim with re-
spect to the class defendants; (3) Judge White’s recom-
mendation that the Plaintiff’s Motion for Class
Certification should be dismissed; and (4) Judge
White’s recommendation that the Individual Defend-
ants’ Motion to Dismiss should be granted. The Plain-
tiff’s objections are overruled.
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A. Class Action Claims under the Fifth
Amendment

Judge White first addressed the Plaintiff’s class
action claims brought on behalf of himself and others
similarly situated. Judge White summarized the
Plaintiff’s class claims as follows: (1) the Class Defend-
ants’ failure to provide a prompt post-seizure, pre-
forfeiture hearing after every vehicle seizure violates
the Due Process Clause of the Fifth Amendment; and
(2) that the requirement of a bond in order to initiate

forfeiture proceedings similarly violates due process.
(ECF No. 64 at 6.)

The Plaintiff seeks to proceed on behalf of a class
of all U.S. citizens, likely hundreds a year, “whose ve-
hicles are or will be seized by CBP for civil forfeiture
and held without a post-seizure hearing.” (ECF No. 1
at 23.) The Plaintiff seeks declaratory and injunctive
relief, including (1) a declaration that the Class De-
fendants’ “policy or practice of failing to provide
prompt post-seizure hearings to U.S. citizens whose ve-
hicles have been seized for civil forfeiture” is unconsti-
tutional under the Due Process Clause of the Fifth
Amendment, and (2) an injunction prohibiting Class
Defendants “from continuing to seize vehicles from
U.S. citizens for civil forfeiture without providing a
prompt post-seizure hearing.” (Id. at 25.)

The Class Defendants, in turn, have filed (1) a mo-
tion to dismiss these claims (ECF No. 49), and (2) a re-
sponse in opposition to the motion to certify (ECF No.
51), arguing that the claims are moot because the
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Plaintiff’s property has been returned, and, in any
event, due process does not require a post-seizure hear-
ing.

Judge White found that the Plaintiff’s class-wide
claim falls within the “inherently transitory” exception
to class mootness despite the fact that all of his prop-
erty has now been returned to him; however, Judge
White nonetheless recommended that the Plaintiff’s
class-wide claim should be dismissed because it fails
on the merits. (ECF No. 64 at 8-9, 14-23.)

1. Inherently Transitory Exception to Mootness

In a footnote, the Plaintiff “agrees with [Judge
White’s] bottom-line conclusion that the class claims
are not moot,” but “does object to a portion of the Re-
port’s reasoning in reaching that conclusion.” (ECF No.
65 at 3 n.1.) Specifically, the Plaintiff argues, the class-
wide claims fell within the “inherently transitory” ex-
ception to class mootness both because (1) the claims
naturally become moot whenever the seizure ends or a
hearing is provided, and (2) the Government has the
ability to “pick off” named plaintiffs by voluntarily re-
turning their property. The Plaintiff argues that both
the exceptions apply and objects that Judge White’s re-
port “endorses the second of these two rationales, but
... could be read to reject the first.” (Id.)

In Genesis Healthcare Corp. v. Symczyk, 569 U.S.
66, 7577 (2013), the Supreme Court discussed the in-
herently transitory exception to mootness in class ac-
tions, which in turn has its roots in Sosna v. Iowa, 419
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U.S. 393 (1975). In Sosna, the Court held that a class
action is not rendered moot when the named plaintiff’s
individual claim becomes moot after the class has been
duly certified. 419 U.S. at 399. However, Sosna also
suggested that, where a named plaintiff’s individual
claim becomes moot before the district court has an op-
portunity to rule on the certification motion and the
issue would otherwise evade review, the certification
might “relate back” to the filing of the complaint. Id. at
402 n.11. The Supreme Court “has since held that the
relation-back doctrine may apply in Rule 23 cases
where it is ‘certain that other persons similarly situ-
ated’ will continue to be subject to the challenged con-
duct and the claims raised are ‘so inherently transitory
that the trial court will not have even enough time to
rule on a motion for class certification before the pro-
posed representative’s individual interest expires.”
Genesis Healthcare, 569 U.S. at 76 (quoting County of
Riverside v. McLaughlin, 500 U.S. 44,52 (1991) (in turn
quoting United States Parole Comm’n v. Geraghty, 445
U.S. 388, 399 (1980) (in turn citing Gerstein v. Pugh,
420 U.S. 103, 110 n.11 (1975))). The “inherently transi-
tory” rational was developed to address circumstances
in which the challenged conduct “was effectively unre-
viewable, because no plaintiff possessed a personal
stake in the suit long enough for litigation to run its
course.” Genesis Healthcare, 569 U.S. at 76. Where the
transitory nature of the conduct giving rise to the suit
would effectively insulate defendants’ conduct from re-
view, class certification could potentially “relate back”
to the filing of the complaint. Id. To be sure, “this doc-
trine has invariably focused on the fleeting nature of
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the challenged conduct giving rise to the claim, not on
the defendant’s litigation strategy.” Id. (internal cita-
tions omitted). Thus, for example, a plaintiff seeking to
bring a class action challenging the constitutionality of
temporary pretrial detentions “would face a considera-
ble challenge of preserving his individual claim from
mootness, since pretrial custody likely would end prior
to the resolution of his claim.” Id. (internal citations
omitted).

In his report, Judge White explains that a previ-
ously decided Fifth Circuit decision, Zeidman v. McDer-
mott & Co., 651 F.2d 1030, 1050-51 (5th Cir. Unit A
1981), extended the Sosna-created concept of relation
back under the inherently transitory doctrine to cases
that would otherwise be rendered moot by the defend-
ants’ ability to “pick off’ claims to prevent any plaintiff
in the class from procuring a decision on class certifi-
cation. Id. at 1050. Since then, the Fifth Circuit has
recognized that “[t]he current status of Zeidman may
be in doubt” in light of Genesis Healthcare. See Fon-
tenot v. McCraw, 777 F.3d 741, 750-51 (5th Cir. 2015)
(noting that the Supreme Court’s rationale in Genesis
Healthcare undermined “Zeidman’s analogy between
the ‘inherently transitory’ exception to mootness and
the strategic ‘picking off’ of named plaintiff’s claims.”).
However, in that case the Fifth Circuit ultimately de-
clined to decide whether Zeidman has in fact been
overruled. Id. Thus, Judge White found that Zeidman
remains technically binding precedent. (ECF No. 64 at
10 n.7.)
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Judge White therefore concludes that, while Plain-
tiff’s class action claim does not present a classic in-
herently transitory exception to class action mootness,
the present scenario “falls squarely under Zeidman.”
(ECF No. 64 at 9.) The Plaintiff’s footnote objects to
Judge White’s finding that this is not a classic inher-
ently transitory exception and, in support, refers this
Court to the decisions in Krimstock, 306 F.3d at 70
n.34, and Cty. of Riverside v. McLaughlin, 500 U.S. 44,
52 (1991). However, both of those cases were decided
prior to the Supreme Court’s clarification of the inher-
ently transitory exception doctrine in Genesis
Healthcare and are otherwise distinguishable.

For example, in Krimstock, the Second Circuit
noted that three of the seven named plaintiffs had re-
covered their property by the time of oral arguments.
306 F.3d at 70 n.34. Accordingly, along with its decision
to remand the case, the Second Circuit instructed the
district court to consider whether exceptions to the
mootness doctrine preserved the merits of the case for
judicial resolution of the unnamed class members’

3 The Plaintiff’s footnote objects to Judge White’s alleged sug-
gestion that the rationale in Alvarez v. Smith, 558 U.S. 87, 92-93
(2009) forecloses the applicability of the classic inherently transi-
tory doctrine to the instant case because the plaintiffs in that case
had abandoned their class actions claims following the district
court’s denial of certification. See also (ECF No. 64 at 9 (“This is
not a classic inherently transitory situation under Alvarez.”).) The
Court agrees to the extent that Alvarez involved analysis of the
mootness of the named-plaintiffs’ individual claims, not their pre-
viously abandoned class-wide claims. However, read in context,
Judge White appears to be referring to the classic inherently tran-
sitory line of cases as outlined in Genesis Healthcare.
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claims. Id. at 70. The Krimstock footnote that the
Plaintiff cites simply refers the district court to the in-
herently transitory doctrine and the possibility that
“in some cases” the Supreme Court has held that the
termination of a class representative’s claim does not
moot the claims of the unnamed members of the class.
Id. at 70 n.34. The Second Circuit did not decide
whether the inherently transitory doctrine actually
applied under the circumstances in that case.

McLaughlin is also readily distinguishable.
McLaughlin involved a class action challenge to the
manner in which the County of Riverside, California
provided probable cause determinations to persons ar-
rested without a warrant. McLaughlin, 500 U.S. at 47.
Citing the inherently transitory exception, the Su-
preme Court held that the class claims were not
mooted by the holding of probable cause determination
hearings or the release of the class members. Id. at 51—
52. Thus, the factual circumstances in McLaughlin ap-
pear to at least reasonably resemble the hypothetical
scenario that the Supreme Court would later use to
clarify the classic inherently transitory exception in
Genesis Healthcare.

Here, the Plaintiff has not persuaded this Court
that Judge White erred in his conclusion that the pre-
sent scenario does not fall under the classic inherently
transitory doctrine based on Krimstock or McLaughlin,
particularly in light of the Supreme Court’s analysis in
Genesis Healthcare. For the classic inherently transi-
tory exception to apply, the challenged conduct must be
effectively unreviewable due its fleeting nature. The
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Plaintiff has failed to show that the Supreme Court’s
hypothetical constitutional challenge to temporary
pretrial detentions in Genesis Healthcare, where it is
likely that such detention will end prior to the resolu-
tion of any plaintiff’s claim, is analogous to the claims
here involving the civil forfeiture of property, espe-
cially in light of the applicable five-year statute of lim-
itations under the customs laws in this instance. See
19 U.S.C. § 1621.

The Plaintiff therefore has not persuaded this
Court that the proposed class claims are incapable of
review due to their alleged fleeting nature as described
in Genesis Healthcare. Accordingly, this Court over-
rules Plaintiff’s objection to Judge White’s analysis
that this case does not present a classic inherent tran-
sitory exception to mootness. As outlined above, the
Plaintiff does not, however, object to Judge White’s con-
clusion that the Plaintiff’s class claim nevertheless
falls under Zeidman. Because no party has objected to
that finding, this Court reviews it for clear error. As
Judge White explained, the Fifth Circuit correctly
called Zeidman into question in light of Genesis
Healthcare, but Zeidman nevertheless remains bind-
ing precedent until it is expressly overruled. Thus, hav-
ing reviewed Judge White’s analysis, especially in light
of the Plaintiff’s agreement with Judge White’s conclu-
sion, this Court overrules the Plaintiff’s objections and
adopts Judge White’s finding that the Plaintiff’s class
claims fall within the inherently transitory exception
under Zeidman.
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2. Class Defendants’ Motion to Dismiss Pursu-
ant to Rule 12(b)(6)

The Plaintiff next objects to Judge White’s analy-
sis that his class allegations fail to state a claim and
recommendation that the Class Defendants’ Motion to
Dismiss should be granted pursuant to Rule 12(b)(6).
(ECF No. 65 at 3—11.) The Plaintiff argues that Judge
White’s conclusion is based on the following three in-
terconnected errors: (1) Judge White’s analysis disre-
gards a series of cases holding that the Government
must provide a prompt-post seizure hearing when it
seizes vehicles for civil forfeiture; (2) Judge White
places undue weight on the Supreme Court’s decision
in United States v. Von Neumann, 474 U.S. 242 (1986);
and (3) Judge White errs in his due process analysis
under Mathews v. Eldridge, 424 U.S. 319 (1976) by un-
derestimating the significance of the private interest
at stake and the risk of erroneous deprivation, while
overstating the cost of providing a hearing.

a. The Plaintiff’s Cited Cases do not Estab-
lish that CBP’s Failure to Provide a
Prompt Post-Seizure Hearing Violates Due
Process

The Plaintiff argues that Judge White’s analysis
errs by disregarding “numerous” federal cases holding
that due process requires a prompt post-seizure hear-
ing when the government seizes vehicles for civil for-
feiture. (ECF No. 65 at 4-5 (citing Krimstock, 306 F.3d
at 44; Smith v. City of Chicago, 524 F.3d 834, 838, va-
cated as moot, 558 U.S. 87 (2009); Washington v.
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Marion Cty. Prosecutor, 264 F. Supp. 3d 957, 978-79
(S.D. Ind. 2017); and Brown v. District of Columbia, 115
F. Supp. 3d 56, 60 (D.D.C. 2015).) The Plaintiff’s objec-
tion is overruled.

Courts use the three-factor balancing test set out
by the Supreme Court in Mathews, 424 U.S. 319, to de-
termine what procedures are required when the gov-
ernment seeks to take or retain a private interest. The
Mathews test weighs (1) the nature and weight of the
“private interest that will be affected by the official ac-
tion”; (2) “the risk of an erroneous deprivation of such
interest through the procedures used, and the probable
value, if any, of additional or substitute procedural
safeguards;” and (3) “the Government’s interest, in-
cluding the function involved and the fiscal and admin-
istrative burdens that the additional or substitute
procedure would entail.” Id. at 335.

Following his review of existing precedent, Judge
White found that “there is some support to the idea
that a prompt post-seizure hearing is required when
state, municipal, or district statutes allow for seizures
for violations of law, especially where seized property
is not subject to replevin.” (ECF No. 64 at 18.) However,
on balance, Judge White concluded that the Plaintiff
has not pointed to any case in support of the argument
that a hearing is required after a seizure under federal
law and, following a weighing of the Mathews factors,
that no prompt post-seizure hearing is required under
these circumstances. (Id. at 18-21.) The Plaintiff ob-
jects to Judge White’s distinction between the state,
municipal, or district statutes in the cases the Plaintiff
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cites and the federal laws at issue here. The Plaintiff
further notes that the Second Circuit’s analysis in
Krimstock—the decision on which his argument heav-
ily relies —in turn relies on the Supreme Court’s deci-
sion in United States v. James Daniel Good Real
Property, 510 U.S. 43, 62 (1993), finding that the fed-
eral government must provide a hearing before it
seizes real property. Having reviewed the applicable
case law, this Court agrees with Judge White’s conclu-
sion that the Plaintiff’s citations do not sufficiently es-
tablish that a prompt post-seizure hearing is required
under these circumstances when considered alongside
existing precedent.

In Krimstock, the Second Circuit applied the
Mathews test in a constitutional challenge to a New
York law permitting police to seize vehicles following
drunk driving arrests. 306 F.3d at 46. Then-Judge So-
tomayor wrote that the Mathews factors weighed in fa-
vor of the requirement of an early opportunity to
challenge the seizure and retention of their vehicles.
The Krimstock court placed great weight in the first
factor, the owner’s interest in the property, because an
“individual has an important interest in the posses-
sion of his [or her] motor vehicle” given the “particular
importance” that cars have “as a mode of transporta-
tion and, for some, the means to earn a livelihood.” Id.
at 61. (citing Lee v. Thornton, 538 F.2d 27, 31 (2nd Cir.
1976)). The court then found that the second factor, the
risk of erroneous deprivation, favored the city because
“a trained police officer’s assessment of the owner-
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driver’s state of intoxication can typically be expected
to be accurate.” Id. at 62—63.

With respect to the third factor, the court found
that a weighing of the government’s interests favored
the car owners because “the need to prevent forfeitable
property from being sold or destroyed during the pen-
dency of proceedings [did] not necessarily justify con-
tinued retention of all vehicles when other means of
accomplishing those goals are available.” Id. at 65. The
court suggested that the availability of alternative
measures, such as a bond, is “in some respects a
superior form of security” to satisfy the government’s
interest. Id. Moreover, the court discounted the govern-
ment’s interest in maintaining possession of the res for
the purposes of establishing in rem jurisdiction in for-
feiture proceedings because the government need only
maintain possession until the initiation of such pro-
ceedings. Id. The court also discounted the govern-
ment’s interest in preventing the offending res—the
seized vehicles—from being used as instrumentalities
in future acts of driving while intoxicated. Id. at 66. In
doing so, the court reasoned that (1) the “offending res”
is only an allegedly offending res inasmuch as the al-
leged misconduct has yet to be established in a crimi-
nal or civil proceeding; (2) while the initial seizure
serves the constructive purpose of keeping an individ-
ual from driving in an inebriated condition, that pur-
pose loses its basis in urgency once the individual has
regained sobriety; and (3) impoundment leaves the al-
leged offender free to drive while intoxicated in any
other vehicle when the opportunity presents itself,
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while depriving some potentially innocent owners of
the often indispensable benefits of daily access to their
vehicles; and finally (4) the possibility, unique to the
factual circumstances of the case, that New York only
seized vehicles that might yield an attractive price at
auction. Id. at 66—67.

Following a review of the existing precedent, this
Court agrees with Judge White’s conclusion that the
Plaintiff has not demonstrated that Krimstock and its
progeny dictate the outcome of this Court’s own bal-
ancing of the Mathews factors under the factual cir-
cumstances presented in this case. With respect to the
first Mathews factor, Judge White agreed with Krim-
stock and Brown in finding that the seizure of a vehicle
“unquestionably” implicates an important private in-
terest in being able to travel and go to work. (ECF No.
64 at 20.) However, this Court’s review indicates that
other courts have readily arrived at different conclu-
sions with respect to the Krimstock court’s balancing
of the second and third Mathews factors.

For example, in United States v. One 1971 BMW 4-
Door Sedan, the Ninth Circuit found that the applica-
ble forfeiture procedures under the federal customs
laws “far better protected” vehicle owners’ rights
against the risk of erroneous seizure while distinguish-
ing a prior decision involving a California state law be-
cause, under the customs laws, the U.S. Attorney had a
duty to investigate and make a determination, inde-
pendent of the seizing agency, as to whether forfeiture
was warranted, and, in an event, the judicial hearing
to which the individuals were entitled served to assure
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the propriety of the forfeiture. 652 F.2d 817, 820-21
(9th Cir. 1981). The court added, “[t]he pervasive stat-
utory scheme of which these sections are a part evi-
dences substantial concern on the part of Congress
with respect to what process is due owners of vehicles
seized under the narcotics laws. Great weight must be
given to its judgment.” Id. at 820 (citing Mathews, 424
U.S. at 349). Those procedures prescribed by Congress
not only afforded the plaintiff the right to petition for
remission of the forfeiture, but further assured him the
right to judicial review of the forfeiture. Id. The Plain-
tiff here attempts to distinguish One 1971 BMW by
arguing that the customs laws have since been
amended to require additional administrative proce-
dures for property valued at less than $500,000, which
includes his vehicle. (ECF No. 65 at 6 n.2 (citing § 19
U.S.C. §§ 1607, 1610).) However, as well-documented
throughout the briefing in this case, under the current
customs laws applicable to the Plaintiff’s property, he
similarly had the option to petition for remission of the
forfeiture, have his case submitted to the U.S. Attorney
for an independent evaluation, and ultimately judicial
review to determine whether the forfeiture was just.*
See One 1971 BMW, 652 F.2d at 820 (distinguishing
Lee v. Thornton, 538 F.2d 27 (2nd Cir. 1976)); cf.

4 The Court also notes that the Plaintiff’s class claims argue
that due process requires the creation of a prompt post-seizure
hearing, not that the alleged administrative delays in referring
his case to the United States Attorney in this instance or the dis-
position of his judicial proceedings violate due process, which
would be governed by the speedy trial balancing test outlined in
Barker v. Wingo, 407 U.S. 514 (1972).
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Krimstock, 306 F.3d at 62 (finding factor weighed in
favor of government, but also stating “[n]either the ar-
resting officer’s unreviewed probable cause determina-
tion nor a court’s ruling in the distant future on the
merits of the City’s forfeiture claim can fully protect
against an erroneous deprivation ...."”); Brown, 115
F. Supp. 3d at 67 (“validity of traffic stops ‘rests solely
on the arresting officer’s unreviewed probable cause
determination”). Put another way, Judge White was
correct in distinguishing the Plaintiff’s cited cases be-
cause the federal scheme here afforded the Plaintiff
multiple alternative remedial processes that were not
present in the state schemes, which lowers the risk of
erroneous deprivation in this instance.

The Second Circuit’s findings in Krimstock with
respect to the weight accorded to the third factor, the
government’s interests, also depart from other courts’
analyses. For example, while Krimstock discounted the
government’s interest and effectiveness in preventing
future acts of driving while intoxicated, the court in
One 1971 BMW found that “[t]he interest in the appel-
lant in the uninterrupted use of his vehicle is not so
compelling as to outweigh the substantial interest of
the government in controlling the narcotics trade with-
out being hampered by costly and substantially redun-
dant administrative burdens.” 652 F.2d at 821.
Likewise, the Supreme Court held in City of Los Ange-
les v. David, 538 U.S. 715, 718 (2003)—a case decided
after Krimstock that reversed a circuit court’s ruling
that an additional post-seizure hearing was required—
that the government’s interest weighs “strongly” in the
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city’s favor in recognition of the sheer burden that re-
quiring prompt post-seizure hearings would place on
governments. See also United States v. $8,850 in U.S.
Currency, 461 U.S. 555 (1983) (noting that U.S. Cus-
toms processes over 50,000 noncontraband forfeitures
per year); cf. Brown, 115 F. Supp 3d at 67 (finding third
factor weighs in vehicle owners’ favor where “the gov-
ernment has not offered any evidence regarding the
potential administrative burden of providing prompt
hearings with respect to automobiles . . . .”). Just as the
Supreme Court recognized in David, Judge White did
not err in acknowledging the sheer administrative
burden that would fall on the government if it was re-
quired to provide prompt post-seizure hearings follow-
ing every seizure.

For the reasons stated above, Judge White also
correctly found that a review of existing precedent does
not bind this Court, without further examination of the
circumstances presented in this case, to adopt the Sec-
ond Circuit’s analysis of the Mathews factors in Krim-
stock and its progeny to find that due process requires
a prompt post-seizure hearing. This Court agrees with
the Plaintiff to the extent that, whether the forfeiture
procedures in question arise from either federal law,
state law, municipalities, or district statutes, is not out-
come determinative absent further inquiry into the
particular circumstances of a particular case. However,
Judge White correctly noted the distinction in the par-
ticular circumstances in cases arising under federal
laws, including the availability of alternate remedial
processes and the lack thereof in the cases that the
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Plaintiff relies on, which should be considered and
weighed accordingly in this Court’s balancing of the
Mathews factors.

The Plaintiff’s argument that Judge White’s cited
cases are themselves distinguishable is also misplaced.
See (ECF No. 65 at 6.) One 1971 BMW held that the
appellant was not entitled to an additional hearing for
probable cause within 72 hours of a seizure, not that
one is required as the Plaintiff suggests. See 652 F.2d
at 820 (distinguishing Lee, which involved vehicles
seized at remote border points that were subject to
summary forfeiture and were not subject to independ-
ent review by the U.S. Attorney and final judicial de-
termination of forfeiture). Moreover, the Plaintiff’s
argument that cases involving seizure of property
other than vehicles “are beside the point” is unpersua-
sive, particularly in light of the Krimstock court’s
heavy reliance on James Daniel Good, which itself in-
volved analysis of due process requirements prior to
the seizure of real property. This Court readily agrees
that existing precedent reflects that the seizure of a
vehicle implicates significant private interests, which
a court must take into account in its analysis and
which the Krimstock court placed great weight in, but
the significance of an owner’s interest in a vehicle is
not in itself determinative and must be balanced in
light of the remaining factors under Mathews.

Accordingly, the Plaintiff’s objection that Judge
White errs in disregarding the Plaintiff’s cited cases is
overruled.
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b. Von Neumann Does Not Govern Whether
Due Process Requires a Prompt Post-Sei-
zure Hearing

The Plaintiff objects to Judge White’s finding that
United States v. Von Neumann, 474 U.S. 242 (1986)
controls the question of whether due process requires
a prompt post-seizure hearing. This Court agrees to
the extent that Von Neumann addressed a separate
question of whether an individual’s interest in a car
seized for a customs violation or in the money put up
to secure a bond entitles him to a speedy answer to his
administrative remission petition, not disposition of
judicial forfeiture proceedings. The Supreme Court,
while noting that “most forfeitures are disposed of
through the administrative remission procedures,”
found that remission proceedings “supply both the
Government and the claimant a way to resolve a dis-
pute informally rather than in judicial forfeiture pro-
ceedings.” Id at 250. However, “remission proceedings
are not necessary to a forfeiture determination, and
therefore are not constitutionally required.” Id. Thus,
“there is no constitutional basis for a claim that re-
spondent’s interest in the car, or in the money put up
to secure the bond, entitles him to a speedy answer to
his remission petition.” Id. The Supreme Court also ad-
dressed $8,850, which in turn applied the speedy trial
test outlined in Barker v. Wingo, 407 U.S. 514 (1972) in
finding that an eighteen-month delay in filing a cus-
toms forfeiture action did not violate constitutional
due process guarantees. On the other hand, the Su-
preme Court’s underlying rationale may have some
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value here where it reasoned that “[ilmplicit in this
Court’s discussion of timeliness in $8,850 was the view
that the forfeiture proceeding, without more, provides
the post-seizure hearing required by due process to
protect [the claimant’s] property interest in the car.”
Von Neumann, 474 U.S. at 249. Thus, “[a claimant’s]
right to a forfeiture proceeding meeting the Barker test
satisfies any due process right with respect to the car.”
Id. at 251.

Here, the Plaintiff strenuously argues that his
class claims do not challenge a delay in initiating for-
feiture proceedings, which would require analysis of
the Barker test as applied in Von Neumann. Instead,
the Plaintiff argues that he has a right to a prompt
post-seizure hearing, which mandates analysis of
what procedures are required under the Mathews test.
Stated another way, “[the Plaintiff’s] claim does not
concern the speed with which civil forfeiture proceed-
ings themselves are instituted or conducted. Instead,
plaintiffs seek a prompt post-seizure opportunity to
challenge the legitimacy of the city’s retention of the
vehicles while those proceedings are conducted.” See
Krimstock, 306 F.3d at 68 (discussing same distinc-
tion). This Court agrees with the Plaintiff’s objection,
to the extent that his class claims challenge the proce-
dures due and not an alleged delay in the final judicial
process, the proper inquiry requires application of the
Mathews factors.5

5 Again, the Supreme Court’s rationale with respect to the
private interest in a vehicle in $8,850 and Von Neumann may still
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To be sure, Judge White ultimately concluded that
“le]lven assuming Von Neumann does not provide a
clear answer ... a weighing of the Mathews factors
firmly supports a finding that no hearing is required to
satisfy due process.” (ECF No. 64 at 20 (analyzing the
applicability of each Mathews factor in turn).) Because
Judge White correctly weighed the Mathews factors
and found that due process does not require a prompt
post-seizure hearing, if this Court agrees with that
finding, the Plaintiff’s objection is rendered moot.

c. The Plaintiff has not Demonstrated that a
Prompt Post-Seizure Hearing is Required
under the Mathews Factors

The Plaintiff also objects to Judge White’s findings
with respect to the Mathews factors. Regarding the
first factor, Judge White found that “[ulnquestionably
the seizure of a vehicle implicates an important private
interest in being able to travel and to go to work.” (ECF
No. 64 at 20.) The Plaintiff objects that Judge White
“gives short shrift to the vital importance of the inter-
est.” Upon review of the applicable law, this Court

add some value in balancing the Mathews factors. More specifi-
cally, Krimstock gave great weight to an owner’s private interest
in a vehicle in its Mathews analysis while heavily analogizing ve-
hicle seizures to the Supreme Court’s analysis of an individual’s
right to pre-seizure notice of real property in James Daniel Good.
$8,850 and Von Neumann appear to at least contemplate on a
broader level that an individual’s private interest in a vehicle may
not be as compelling as Krimstock suggests, at least in circum-
stances where the applicable forfeiture procedures provide for ul-
timate judicial determination.
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agrees with Judge White’s finding that the seizure of a
vehicle implicates an important private interest, and
that this factor weighs in favor of the Plaintiff. Accord-
ingly, the Plaintiff’s objection is overruled.

The Plaintiff next objects to Judge White’s finding
that the risk of erroneous deprivation is minimal. As
stated in Krimstock, the risk of erroneous seizure and
retention of a vehicle is reduced because a trained of-
ficer’s assessment of illegality can typically be expected
to be accurate. 306 F.3d at 62—63 (finding that this fac-
tor weighed against the requirement of a prompt post-
seizure hearing). Here, CBP agents are well-trained in
identifying customs violations and this Court notes
that, in the light most favorable to the Plaintiff, there
is no dispute related to the CBP agents’ assessment
here that the Plaintiff’s vehicle contained the maga-
zine and bullets when he was attempting to enter Mex-
ico. See David, 538 U.S. at 718 (finding minimal risk of
erroneous deprivation where straightforward nature
of allegations makes errors unlikely). Moreover, this
Court agrees that the risk of erroneous deprivation
was further minimized “by the duty of the United
States Attorney immediately after notification of the
seizure to investigate the facts and laws and inde-
pendently to determine whether initiation of forfeiture
proceedings [is] warranted.” One 1971 BMW, 652 F2d
at 821. The Plaintiff responds that his Complaint al-
leges that CBP does not forward cases to the U.S. At-
torney in a timely fashion. However, as Plaintiff has
strenuously argued, his class claims involve the issue
of whether an additional prompt-post seizure hearing
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is required by due process, not that the delay in the
carrying out the existing procedures violates due pro-
cess. As discussed above, arguments regarding delay in
the existing procedures would require analysis of the
Barker factors as applied in $8,850 and Von Neu-
mann.® Here, Congress has provided several alterna-
tive remedial processes under the applicable portions
of the customs scheme by which the Plaintiff may cor-
rect the erroneous deprivation of his vehicle, including
the opportunity to file a petition for remission; the U.S.
Attorney’s independent review; the availability of a
Rule 41(g) motion, or if no criminal action is pending,
invoking this Court’s general equity jurisdiction; and
ultimate judicial determination of the forfeiture. Id. at
820; see also Smith, 524 F.3d at 837 (distinguishing
Von Neumann by noting that the risk of erroneous dep-
rivation is lessened in forfeiture proceedings under the
customs laws because of the availability of relief under
Rule 41). Just as in One 1971 BMW, the availability of
such alternative remedial processes under the federal
scheme here strongly suggests that Congress has al-
ready determined what process is due. This Court ac-
cordingly finds that the risk of erroneous deprivation
is minimal. The Plaintiff’s objection is overruled.

Finally, the Plaintiff objects to Judge White’s find-
ings with respect to the weight given to the third
Mathews factor, the Government’s interest. As other

6 Again, to the extent that the Plaintiff challenges the time-
liness in receiving process, his right to a forfeiture proceeding
meeting the Barker test satisfies any due process right with re-
spect to the car. See Von Neumann, 474 U.S. at 251.
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courts have held, this Court cannot ignore the fact that
the seizure at issue occurred pursuant to laws de-
signed to curb illegal activity—in this instance, the ex-
portation of munitions of war. See One 1971 BMW, 652
F2d at 821. Seizure and forfeiture of vehicles for viola-
tions of laws foster the public interest. Id. (citing
Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S.
663, 679 (1974)). Moreover, the interest of the Plaintiff
“in the uninterrupted use of his vehicle is not so com-
pelling as to outweigh the substantial interest of the
government in controlling [the illegal exportation of
munitions] without being hampered by costly and sub-
stantially redundant administrative burdens.” Id. Ad-
ditionally, after Krimstock was decided, the Supreme
Court recognized that “administrative resources ...
are not limitless.” David, 538 U.S. at 718. (finding that
added administrative burden of providing prompt
post-seizure hearings “strongly” weighs in favor of the
government). The Plaintiff argues that Washington
and Brown discounted the administrative burdens
that could be caused by prompt post-seizure hearing
for the governments in Marion County, Indiana and
the District of Columbia. However, the proposed hear-
ings in those cases were far less redundant than the
proposed hearings here because those jurisdictions did
not have the alternative remedial processes under fed-
eral law as outlined above in order to correct erroneous
deprivations.’

7 The Court also remains unconvinced by the Plaintiff’s pro-
posed standard that due process requires the Government to
provide such hearings where it is theoretically possible or even
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For all of these reasons, this Court finds that the
Government’s substantial interest in controlling the
exportation and importation of illegal contraband at
the border without being hampered by costly and sub-
stantially redundant administrative burdens weighs
against requiring a prompt post-seizure hearing. Thus,
the Plaintiff’s objection is overruled.

Because this Court finds a weighing of the
Mathews factors indicates that due process does not re-
quire a prompt post-seizure, pre-forfeiture hearing, the
Plaintiff has failed to state a claim for which relief can
be granted. Accordingly, his class claims should be dis-
missed.®

B. Motion to Certify Class Action

The Plaintiff additionally objects to Judge White’s
recommendation, after finding the Plaintiff’s class
claims be dismissed for failure to state a claim, that
the Plaintiff’s motion for class certification be denied
because there are no remaining issues to base class
certification on. For the reasons outlined above, this
Court finds that the Plaintiff has failed to state a claim
on behalf of the class members. No issues remain to

plausible that the Federal Government, or any other, would be
able to conduct such hearings.

8 The Plaintiff did not object to Judge White’s findings with
respect to the Plaintiff’ class claim involving the requirement of
posting a bond to institute forfeiture procedures. (ECF No. 64 at
22-23). Thus, having reviewed Judge White’s findings on that is-
sue for clear error and finding none, the Court adopts that section
of Judge White’s report in full.
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base class certification on, and therefore, the Plaintiff’s
Motion to Certify Class should also be denied. Accord-
ingly, the Plaintiff’s objection is overruled.

C. Bivens Claims

The Plaintiff next objects to Judge White’s find-
ings that (1) this case arises in a “new context” because
the Supreme Court has not recognized a Bivens rem-
edy under these facts and (2) that special factors ad-
vise hesitation against allowing the Plaintiff’s claims
to proceed. (ECF No. 65 at 13-19.) The Plaintiff’s
Bivens claims allege that Defendant Espinoza violated
his Fourth and Fifth Amendment rights by processing
the Plaintiff’s case for civil forfeiture without provid-
ing for any post-seizure judicial process or instituting
forfeiture proceedings. (ECF No. 1 at 15, 21, 22.) The
Plaintiff also alleges that the unknown defendants had
authority to hold or release his truck and are therefore
responsible for violating his Fourth and Fifth Amend-
ment rights because they maintained custody of his ve-
hicle for over 23 months without judicial process. (Id.
at 15, 21, 22-23.) The Plaintiff argues that a reasona-
ble official in the Bivens Defendants’ shoes would have
understood that holding property for such an unrea-
sonable period of time without a post-seizure hearing
and without commencing forfeiture proceedings vio-
lates due process and constitutes an unreasonably pro-
longed seizure in violation of the Fourth Amendment.
(Id. at 15-16, 21.) The Plaintiff’s objections are over-
ruled.



App. 61

The Supreme Court recently clarified the reach
and limits of Bivens claims for damages for violations
of the Constitution in Ziglar v. Abbasi. See 137 S. Ct.
1843, 185465 (2017). In 1871, Congress passed a stat-
ute later codified at Rev. Stat. § 1979, 42 U.S.C. § 1983,
which entitles an injured person to money damages if
a state official violates his or her constitutional rights.
In the 100 years leading up to Bivens, Congress did not
provide a specific damages remedy to plaintiffs who
suffered violations of their constitutional rights at the
hands of agents of the Federal Government. Then, in
1971, the Supreme Court held in Bivens that, even ab-
sent statutory authorization, it would enforce a dam-
ages remedy pursuant to general principles of federal
jurisdiction in order to compensate persons injured by
federal officers who violated the prohibition against
unreasonable search and seizures. 403 U.S. at 392, 397.
The Supreme Court has since approved an implied
damages remedy under the Constitution in only two
other contexts. See Davis v. Passman, 442 U.S. 228
(1979) (gender discrimination claim pursuant to Fifth
Amendment’s Due Process Clause); Carlson v. Green,
446 U.S. 14 (1980) (failure to provide adequate medical
treatment claim pursuant to Eighth Amendment’s
Cruel and Unusual Punishment Clause).

In the years that followed Bivens, Davis, and Carl-
son, the arguments for recognizing implied causes of
action for damages began to lose their force, and the
Supreme Court adopted a “far more cautious course be-
fore finding implied causes of action.” Ziglar, 137 S. Ct.
at 1855. Now, when a party seeks to assert an implied
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cause of action under the Constitution, separation-of-
powers principles are central to the analysis. Id. at
1857. To be sure, the Supreme Court reiterated that
Bivens remains well-settled law in its own context, but
“expanding the Bivens remedy is now a ‘disfavored’ ju-
dicial activity[,]” and the Court has “consistently re-
fused to extend Bivens to any new context or new
category of defendants.” Id. at 1855, 1857 (quoting
Igbal, 556 U.S. at 675; Correctional Services Corp. v.
Malesko, 534 U.S. 61, 68 (2001)). The guiding principle
to be considered in a Bivens analysis is “who should
decide’ whether to provide for a damages remedy, Con-
gress or the courts?” Ziglar, 137 S. Ct. at 1857 (quoting
Bush, 462 U.S. at 380). “The answer most often will be
Congress. When an issue involves a host of considera-
tions that must be weighed and appraised, it should be
committed to those who write the laws rather than
those who interpret them.” Id. (internal quotations and
citations omitted).

In analyzing whether a Bivens remedy for dam-
ages should be extended to a particular plaintiff’s
claim, courts must therefore determine (1) whether the
claim arises in a new context from previous Bivens
cases decided by the Supreme Court, and if so, (2)
whether special factors exist that counsel hesitation in
the absence of affirmative action by Congress. Id. at
1859.



App. 63

1. The Plaintiff’s Bivens Claims Arise in a New
Context

Judge White found that both the Plaintiff’s Fourth
and Fifth Amendment Bivens claims differ in meaning-
ful ways from previous Bivens cases decided by the Su-
preme Court and therefore arise in a new context. The
Plaintiff objects to Judge White’s findings and argues
that his Bivens claims do not arise in a new context
because the Supreme Court recently reaffirmed the
continued vitality of Bivens in the Fourth Amendment
context and has “explicitly endorsed” Fifth Amend-
ment Bivens claims for unreasonable delay in civil for-
feiture cases. (ECF No. 65 at 13-15.)

The proper test for determining whether a case
presents a new Bivens context is the following: “If the
case is different in a meaningful way from previous
cases decided by the Supreme Court, then the context
is new.” Ziglar, 137 S. Ct. at 1859. Some of the mean-
ingful differences may include “the rank of the officers
involved; the constitutional right at issue; the general-
ity or specificity of the official action; the extent of ju-
dicial guidance as to how an officer should respond to
the problem or emergency to be confronted; the statu-
tory or other legal mandate under which the officer
was operating; the risk of disruptive intrusion by the
Judiciary into the functioning of other branches; or the
presence of potential special factors that previous
Bivens cases did not consider.” Id. at 1860.
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a. Fourth Amendment Claim

Here, the Plaintiff’s Fourth Amendment claim
bears little resemblance to the three Bivens claims
that the Supreme Court has approved in the past, par-
ticularly in light of the Court’s recent analysis in
Ziglar. In Ziglar, the plaintiffs were a subset of more
than 700 aliens arrested and detained on immigration
charges following the September 11, 2001 terrorist at-
tacks. Id at 1852-53. Upon detention, the Federal Bu-
reau of Investigation (“FBI”) designated the aliens as
either “not of interest” or “of interest” in its investiga-
tion of the terrorist attacks. Id. at 1852. If a detainee
was designated not of interest, the alien was processed
according to the normal immigration procedures. Id.
However, if any doubt as to the proper designation ex-
isted in a particular case, the detainee was designated
as “hold-until-cleared.” Id. The plaintiffs were aliens
who were subject to the hold-until-cleared policy that
were detained without bail for periods ranging from
three to eight months. Id. The hold-until-cleared de-
tainees were housed in the Administrative Maximum
Special Housing Unit of the Metropolitan Detention
Center in Brooklyn, New York. Id. Pursuant to official
Bureau of Prisons (“BOP”) policy, the detainees were
subjected to several harsh conditions of confinement,
including being held in tiny cells for over 23 hours per
day; having their lights kept on 24 hours per day; being
granted little opportunity for exercise or recreation; be-
ing forbidden to keep anything in their cells, including
basic hygiene products; being shackled and escorted by
four guards when removed from their cells for any
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reason; being denied access to most forms of communi-
cation with the outside world; and being strip searched
often—any time they were moved, as well as at random
in their cells. Id. at 1853. The hold-until-cleared de-
tainees were also allegedly subjected to harsh condi-
tions not imposed pursuant to official policy, including
physical and verbal abuse from guards; being slammed
into walls; having their arms, wrists, and fingers
twisted; having bones broken; being referred to as ter-
rorists; being threatened with violence; and being sub-
jected to humiliating sexual comments and insults
about their religion. Id. While acknowledging that in
the ordinary course aliens who are present in the
United States may be detained without legal authori-
zation for some period of time, the “gravamen of [the
plaintiffs’ claims were] that the Government had no
reason to suspect them of any connection to terrorism,
and thus had no legitimate reason to hold them for so
long in these harsh conditions.” Id.

The Supreme Court found that—despite their de-
tention for months without bail under the harsh con-
ditions described above—the aliens’ claims “bear little
resemblance to the three Bivens claims the Court has
approved in the past: a claim against FBI agents for
handcuffing a man in his own home without a warrant;
a claim against a Congressman for firing his female
secretary; and a claim against prison officials for fail-
ure to treat an inmate’s asthma.” Id. at 1860 (citing
Bivens, 403 U.S. at 388; Davis, 442 U.S. at 228; Chap-
pell v. Wallace, 462 U.S. 296 (1983)).
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Like Judge White, this Court agrees that the
Plaintiff’s Fourth Amendment claim—that the seizure
of his property for over 23 months, without judicial pro-
cess, violates the Fourth Amendment’s prohibition on
unreasonable seizures—is meaningfully different from
the Supreme Court’s three previous Bivens cases and
therefore arises in a new context. While Ziglar reaf-
firmed “the continued force, or even the necessity, of
Bivens in the search-and-seizure context in which it
arose,” the Supreme Court simultaneously emphasized
its longstanding cautionary approach to expanding
Bivens remedies today, such that even slight differ-
ences can indicate that a particular claim arises in a
new context. See Ziglar, 137 S. Ct. at 1856. Ziglar also
forecloses the Plaintiff’s conclusory argument that his
Fourth Amendment claim arises in the same context
as Bivens simply because he alleged a violation of the
Fourth Amendment’s prohibition against unreasona-
ble searches and seizures. The Supreme Court rejected
such an expansive standard in finding that the appel-
late court erred in its analysis of (1) whether the right
at issue was the same, and if so, (2) whether the mech-
anism of injury was the same. See id. at 1859-60 (cit-
ing Malesko, 534 U.S. at 64 (finding different context
despite almost parallel circumstances, where the right
at issue and mechanism of injury were the same)).
Even using such analysis, the Plaintiff’s claim here
would still not pass muster, where he argues that the
Fourth Amendment right at issue is the same, but has
not demonstrated that the FBI’s warrantless handcuff-
ing of a man in his home in Bivens involves the same
mechanism of injury as CBP’s lawful seizure of
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property under 19 U.S.C. § 1595a(d) and 22 U.S.C.
§ 401, that according to the Plaintiff is unlawful be-
cause of the delay in receiving judicial process.

The Supreme Court’s consistent refusal to expand
Bivens remedies over the past 30 years, discussed at
length in Ziglar, similarly forecloses the Plaintiff’s re-
liance on decades-old circuit decisions in objecting that
Judge White erred in finding that the Supreme Court
has not recognized a Bivens remedy in the asset forfei-
ture context. See (ECF No. 65 at 13 (citing Seguin v.
Eide, 720 F.2d 1046, 1048 (9th Cir. 1984) (customs offi-
cials held vehicle for six months without a hearing);
States Marine Lines, Inc. v. Schultz, 498 F.2d 1146,
1152 (4th Cir. 1974) (customs officials held cargo
freight for seventeen months without a hearing)); see
also Ziglar, 137 S. Ct. at 1857 (collecting cases)). The
Supreme Court’s instructions are clear: courts must
determine whether “the case is different in a meaning-
ful way from previous Bivens cases decided by this
Court.” Ziglar, 137 S. Ct. at 1859-60. Such an instruc-
tion precludes this Court from relying on cases decided
by “federal courts,” as Plaintiff requests, and particu-
larly nonbinding federal court cases decided prior to
the Supreme Court’s clear shift to its cautionary ap-
proach to expanding Bivens remedies. This Court also
agrees with Judge White that the remaining cases that
the Plaintiff cites are meaningfully different because
those cases involved the unlawful seizure of property,
or the continued seizure of property once the initial
justification for the seizure expired and, in any event,
did not arise in the asset forfeiture context. In the light
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most favorable to the Plaintiff, the initial justification
of the seizure of his vehicle, magazine, and bullets was
lawful and that justification did not expire. Such dif-
ferences are meaningful enough to lead this Court to
find that Plaintiff’s Fourth Amendment claim arises in
a new context from the Supreme Court’s previously de-
cided Bivens cases.

The Plaintiff additionally objects to Judge White’s
analysis that the true premise of his argument is that
the delay in processing the forfeiture claim made the
forfeiture, not the seizure, unconstitutional. See (ECF
No. 64 at 30.) Judge White found that, while such an
allegation may establish a potential Fifth Amendment
violation, the Plaintiff may not simply reframe his
Fifth Amendment allegation as a Fourth Amendment
claim. (Id.) Judge White also added, on the other hand,
that the distinctions present here are meaningful
enough from prior Supreme Court and Fifth Circuit
cases to find that Plaintiff’s claims arise in a new con-
text. (Id.) The Plaintiff argues that his Fourth Amend-
ment claim cannot be dismissed simply because his
Fifth Amendment rights were also allegedly violated
and refers this Court to his Complaint, which alleges
that the “seizure of Plaintiff’s property for over
twenty-three months, without judicial process, violates
the Fourth Amendment’s prohibition on unreasonable
seizures.” (ECF No. 65 at 14. (quoting ECF No. 1
q 138).) This Court disagrees with Plaintiff’s reading
of Judge White’s report to the extent that Plaintiff ar-
gues that Judge White found the Plaintiff’s Fourth
Amendment claim was solely precluded by the
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existence of his potential Fifth Amendment claim. In
any event, the Plaintiff’s objection is moot because this
Court agrees with Judge White’s ultimate conclusion
that Bivens allegations relating to the lawful seizure of
the Plaintiff’s property that allegedly became unlaw-
ful by delay in receiving judicial process differ enough
from prior Bivens cases to support a finding that the
Plaintiff’s Fourth Amendment claim arises in a new
context.

For the same reason, the Plaintiff’s objection “to
the extent that [the report suggests his] Fourth
Amendment claim should fail on the merits” is over-
ruled. The Plaintiff is correct that the issue presently
before this Court is whether his Fourth Amendment
Bivens claim may be heard, not the underlying merits
of his Fourth Amendment claim. However, Judge
White ultimately found, and this Court agrees, that the
factual circumstances in this case meaningfully differ
enough from the Supreme Court’s prior approved
Bivens cases to support a finding that the Plaintiff’s
Fourth Amendment Claim arises in a new context. The
Plaintiff’s objections to Judge White’s finding that his
Fourth Amendment Claim arises in a new context are
therefore overruled.

b. Fifth Amendment Claim

The Plaintiff similarly objects to Judge White’s
finding that his Fifth Amendment Bivens claim arises
in a new context. The Plaintiff argues that “federal
courts have allowed this type of Bivens claim for
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almost half a century, and the Supreme Court en-
dorsed that longstanding practice in Davis . . ..” (ECF
No. 65 at 15-16.) The Plaintiff adds that the Supreme
Court included a footnote in Davis citing a 1974 Fourth
Circuit case that allowed a Fifth Amendment Bivens
claim to proceed following an approximately seven-
teen-month cargo freight seizure by customs officials.
(Id. at 16 (citing 442 U.S. at 244 n.22 (in turn citing
State Marine Lines, 498F.2d at 1146))). The Plaintiff
objects that, even if a 1979 Supreme Court footnote cit-
ing a circuit opinion not before the Court is dicta,
Judge White erred because this Court is bound by both
the holding and reasoning of the Supreme Court, even
if it is dicta. (ECF No. 65 at 16.)

Judge White found that the Plaintiff’s Fifth
Amendment claim arises in a new context because the
Supreme Court has not recognized a Bivens cause of
action under the Fifth Amendment in the asset forfei-
ture context. (ECF No. 64 at 27.) Judge White distin-
guishes the Supreme Court’s explicit recognition of a
Bivens Fifth Amendment cause of action in Davis be-
cause it “involved gender-based employment discrimi-
nation and is wholly dissimilar to the facts here.” (Id.)
Citing Ziglar, Judge White then rejected the Plaintiff’s
argument that cases need not be identical in order to
find that this case arises in the same context as previ-
ous Bivens claims under the Fifth Amendment. (Id.)
According to Judge White, [a]n equal protection claim
challenging conditions of confinement has nothing
in common with an asset forfeiture case, other than
the fact that both claims arise under the Fifth
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Amendment.” (Id.) With respect to the Davis footnote
citing State Marine Lines, Judge White reasoned that
a 1979 Supreme Court footnote citing a circuit opinion
is dicta and hardly grounds to find the same context
here. (Id. at 28.) Judge White also noted that State Ma-
rine Lines itself “is extremely outdated, called into
question by Bivens progeny, and likely overruled.” (Id.
n.18.)

As discussed at length above with respect to the
Plaintiff’s Bivens claim under the Fourth Amendment,
whether the Plaintiff’s Fifth Amendment claim arises
in a new context from previously approved Bivens
cases requires analysis in light of the Supreme Court’s
instructions in Ziglar. If the case is different in a mean-
ingful way from previous Bivens cases decided by the
Supreme Court, then the context is new. Ziglar, 137
S. Ct. at 1859. “[E]Jven a modest extension is still an
extension.” Id. at 1864. Here, this Court agrees with
Judge White’s conclusion that the Plaintiff’s Fifth
Amendment claim—that the Bivens Defendants’ re-
tention of the Plaintiff’s property without a post-sei-
zure hearing violates the Due Process Clause—bears
little resemblance to a claim against a Congressman
for firing his female secretary and therefore arises in a
new context. See id. at 1860. Again, given the clear
shift in the Supreme Court’s approach to recognizing
implied causes of action such that expanding the
Bivens remedy is now a “disfavored” judicial activity,
and consistent refusal over the past 30 years to extend
Bivens to any new context or new category of defend-
ants, the Plaintiff’s reliance on nonbinding circuit
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opinions decided shortly after Bivens does not per-
suade this Court to disregard the Supreme Court’s in-
structions in Ziglar. Moreover, as discussed at length
in the previous section, Ziglar rejects the Plaintiff’s
proposed expansive argument that an alleged violation
of the same constitutional right requires a finding that
a particular claim sufficiently arises in the same con-
text as prior Bivens cases without further examination
into the circumstances of a particular case. See id. at
1859-60. The Plaintiff’s objection is therefore over-
ruled.

Because this Court finds that the Plaintiff’s
Bivens claims under the Fourth and Fifth Amendment
arise in a new Bivens context, a special factors analysis
is required before allowing Plaintiff’s claim for dam-
ages to proceed.

2. Special Factors Exist that Counsel Hesitation

The Plaintiff next objects that there are no special
factors counseling hesitation and argues that Judge
White erred in finding that the customs forfeiture laws
amount to a comprehensive scheme that demonstrates
Congress’s reluctance to the extend the availability of
monetary damages. (ECF No. 65 at 17.) The Plaintiff
argues that the mere existence of a detailed statutory
scheme does not preclude a Bivens remedy. Instead,
“the statutory scheme must show that Congress made
a considered decision about how best to remedy the
type of violation suffered by the plaintiff.” (Id.) The
Plaintiff concludes that, because the customs forfeiture
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laws are silent on what should happen if the Govern-
ment unreasonably delays initiating a forfeiture ac-
tion, Congress “appears not to have considered the
question.” (Id. at 17-18.) The Plaintiff also objects that
Judge White’s erred in considering other alternate
remedies, including the possibility of filing a Rule 41(g)
motion pursuant to the Federal Rules of Criminal Pro-
cedure. Finally, while agreeing that this Court has gen-
eral equity jurisdiction that may be invoked in cases of
delay, the Plaintiff argues that his need to invoke eq-
uity jurisdiction demonstrates the absence of a com-
prehensive statutory scheme. (Id. at 18-19.)

Judge White found that Congress has already im-
plemented procedural protections that sufficiently
function as review systems. (ECF No. 64 at 31.) Such
systems, Judge White concluded, are analogous to
the protection schemes that the Supreme Court previ-
ously found to preclude implied Bivens remedies in
Schweiker and Bush. See Schweiker v. Chilicky, 487
U.S. 412, 423 (1988) (person seeking disability benefits
can pursue various levels of recourse after an initial
determination of eligibility, including review by a fed-
eral ALJ a hearing before the Appeals Council; and ju-
dicial review); Bush v. Lucas, 462 U.S. 367 (1983) (First
Amendment suit against federal employer, where
there existed comprehensive procedural and substan-
tive provisions for civil service remedies). Judge White
further reasoned that the absence of a statutory provi-
sion allowing for monetary damages against either the
United States or an officer in his or her individual ca-
pacity indicates Congress’s reluctance to extend the



App. 74

availability of monetary damages against individual
officers. (ECF No. 64 at 31-32 (citing Schweiker, 487
U.S. at 424).) Additionally, Judge White found that rec-
ognizing a cause of action would have significant con-
sequences on the federal government and its
employees, and that Congress is in a far better position
than a court to evaluate the impact of a new species of
litigation. Finally, Judge White found that there is
nothing unconstitutional about the forfeiture scheme
itself, and in any event, Schweiker made it clear that
courts must look to the comprehensiveness of the stat-
utory scheme involved, not the adequacy of specific
remedies extended thereunder. (Id. at 33.)

A Bivens remedy will not be extended to new con-
texts where there are “special factors counselling hesi-
tation in the absence of affirmative action by
Congress.” Ziglar, 137 S. Ct. at 185758 (internal cita-
tions and quotations omitted). The Supreme Court has
not defined the phrase “special factors counseling hes-
itation[,]” however, “the inquiry must concentrate on
whether the Judiciary is well suited, absent congres-
sional action or instruction, to consider and weigh the
costs and benefits of allowing a damages action to pro-
ceed.” Id. Thus, a special factor counseling hesitation
must cause a court to hesitate before answering that
question in the affirmative. Id. “The decision to recog-
nize a damages remedy requires an assessment of its
impact on governmental operations system-wide.
Those matters include the burdens on Government
employees who are sued personally, as well as the pro-
jected costs and consequences to the Government itself
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when the tort and monetary liability mechanisms of
the legal system are used to bring about the proper for-
mulation and implementation of public policies.” Id. at
1858.

Importantly, courts defer to indications that con-
gressional inaction has not been inadvertent.
Schweiker, 487 U.S. at 423. Courts also have not cre-
ated additional Bivens remedies “[w]hen the design of
a Government program suggests that Congress has
provided what it considers adequate remedial mecha-
nisms for constitutional violations that may occur in
the course of its administration.” Id. “If the statute
does not display an intent to create a private remedy,
then a cause of action does not exist and courts may
not create one, no matter how desirable that might be
as a policy matter, or how compatible with the statute.”
Ziglar, 137 S. Ct.. at 1856. Likewise, the “absence of
statutory relief for a constitutional violation . .. does
not by any means necessarily imply that courts should
award money damages against the officers responsible
for the violation.” Schweiker, 487 U.S. at 421-22. Even
where existing remedies do not provide “complete re-
lief” for a plaintiff, the Supreme Court has refused to
create a Bivens action. Id. at 423 (internal citations
omitted).

Here, having considered the special factors neces-
sarily implicated by the Plaintiff’s Fourth and Fifth
Amendment claims, this Court finds that those factors
demonstrate that Congress should decide whether a
damages actions should be allowed, not the courts. At
the outset, this Court agrees with Judge White’s
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finding that the forfeiture system in place cannot rea-
sonably be distinguished from the review systems in
Bush and Schweiker. Just as in Bush and Schweiker,
Congress has failed to provide for “complete relief” to
the extent that the Plaintiff has not been given a rem-
edy in damages for allegedly unreasonable delays in
receiving judicial process following the seizure of his
property. Therefore, the creation of a Bivens remedy
would obviously offer the prospect of relief for alleged
injuries that must now go unredressed. However, even
assuming arguendo Plaintiff’s allegation that the sei-
zure of his property for 23 months was in fact unrea-
sonable, despite the five-year statute of limitations
under 19 U.S.C. § 1621, Congress still has not failed to
provide meaningful safeguards or remedies for the
rights of persons situated as the Plaintiff was here.

After CBP officers seized the Plaintiff’s vehicle,
bullets, and magazine pursuant to 19 U.S.C. § 1595a(d)
and 22 U.S.C. § 401, the Plaintiff had several alterna-
tives under the existing scheme that served as suffi-
cient safeguards available to him in order to remedy
the alleged wrongful seizure of his property. Indeed, on
October 1, 2015, CBP issued the Plaintiff a Non-
CAFRA Notice of Seizure and Information to Claim-
ants outlining those several alternatives available to
him, including (1) filing an administrative petition for
remission under 19 U.S.C. § 1618; (2) submitting an of-
fer of compromise under 19 U.S.C. § 1617; (3) abandon-
ing the property; or (4) requesting a referral to the
United States Attorney’s Office for the institution of
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judicial forfeiture proceedings. See (ECF No. 50-2.)°
Additionally, this Court notes the Plaintiff’s actual fil-
ing of a Rule 41(g) motion in this case, regardless of its
merits, prompted CBP to return his property. Moreo-
ver, the Plaintiff concedes that invoking this Court’s
general equity jurisdiction was an alternative availa-
ble to him at any point during the alleged delay. (ECF
No. 65 at 18-19.)

The existence of the administrative scheme here,
combined with the Plaintiff’s option to file a Rule 41(g)
motion or invoke this Court’s general equity jurisdic-
tion, strongly suggests that there exists alternate re-
medial processes available to the Plaintiff for the type
of violation that he allegedly suffered. The existence of
such alternate remedial processes in this case is suffi-
cient to deny the Plaintiff an additional Bivens remedy.
See Ziglar,137 S. Ct. at 1858. These alternate remedial

® The Plaintiff appears not to have opted to take advantage
of at least one of the administrative remedies available to him
that most similarly situated people utilize. See Von Neumann,
474 U.S. at 250 (observing that most forfeitures are resolved
through petitions for remission). Therefore, while the Plaintiff’s
claims relate to unreasonable delay in receiving judicial process
through the current scheme, the Court does note that he declined
to exercise his option to directly and immediately petition CBP
for administrative remission in addition to seeking referral to the
U.S. Attorney for judicial action during the time his property was
seized. Even in the event that the Plaintiff was dissatisfied with
the decision on that hypothetical petition for remission, he then
would have been granted an additional 60 days to request to have
his case reviewed by the U.S. Attorney’s office for judicial action.
(ECF No. 50-2 at 2.) At any time, the Plaintiff also could have,
and did, file a Rule 41(g) motion or invoke this Court’s general
equity jurisdiction.
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processes available to the Plaintiff also strongly sug-
gest that this is not a case of “damages or nothing” as
the he argues, and the Court again notes that the
Plaintiff’s actual utilization of one available method in
this case resulted in the return of his property. See
Ziglar, 137 S. Ct. at 1862.

Additionally, Schweiker forecloses the Plaintiff’s
argument that the forfeiture laws do not amount to a
comprehensive statutory scheme because they do not
specifically address the question of what should hap-
pen if the Government unreasonably delays initiating
a forfeiture action. See Schweiker, 487 U.S. at 427-28
(“Here, as in Bush, it is evident that if we were to fash-
ion an adequate remedy for every wrong that can be
proved in a case . . . [the complaining party] would ob-
viously prevail. . . . In neither case, however, does the
presence of alleged unconstitutional conduct that is
not separately remedied under the statutory scheme
imply that the statute has provided ‘no remedy’ for the
constitutional wrong at issue.”) (internal quotations
and citations omitted). For the same reason, this Court
is unpersuaded by the Plaintiff’s argument, without
citing authority, that the statutory scheme must af-
firmatively demonstrate that Congress made a consid-
ered decision about how best to remedy the specific
type of violation suffered by the Plaintiff in order to
preclude a Bivens remedy. In fact, it is equally reason-
able here to conclude that “Congress’ failure to provide
a damages remedy might be more than mere oversight,
and that congressional silence might be more than
‘inadvertent.” Ziglar, 137 S. Ct. at 1862 (citing
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Schweiker, 487 U.S. at 423). Put another way, and just
like in Ziglar, the silence of Congress here is relevant,
and it is telling. Id. Congressional interest in the cus-
toms laws has been frequent and intense. Congres-
sional interest specifically in asset forfeitures has been
demonstrated by Congress’s enactment of the Civil As-
set Forfeiture Reform Act of 2000 (CAFRA). That leg-
islation’s exemption from the processing timeline
contained therein of the forfeiture proceedings, under
19 US.C. §1595a and 22 US.C. § 401, sufficiently
causes this Court to hesitate before creating a Bivens
remedy in these circumstances. See 18 U.S.C. § 983().
Congress has, however, provided for a five-year statute
of limitations under these circumstances, and this
Court further hesitates to create a Bivens remedy
where the Plaintiff’s claim concludes that 23 months
is unreasonable, despite the applicable statute of limi-
tation. See 19 U.S.C. § 1621.

Additional special factors are present that make
this Court hesitate to conclude that the Judiciary is
well-suited, absent congressional action or instruction,
to consider and weigh the costs and benefits of allow-
ing a damages action to proceed. For example, this
Court agrees with Judge White’s finding that recogniz-
ing a cause of action here would also have significant
consequences on the federal government and its em-
ployees. (ECF No. 64 at 32.) The risk of personal dam-
ages liability is more likely to cause an employee to
second guess difficult but necessary decisions concern-
ing seizures under the customs laws. See Ziglar, 137
S. Ct. at 1862. Recognizing a new Bivens remedy here
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would therefore weaken the strong governmental in-
terest in halting criminal organizations’ exportation of
fruits of criminal enterprises into Mexico because bor-
der agents may hesitate before acting for fear of per-
sonal liability. See De La Paz v. Coy, 786 F. 3d 367, 379
(5th Cir. 2015) (declining to recognize a Bivens remedy
in part because “[flaced with a threat to his checkbook
from suits based on evolving and uncertain law, the of-
ficer may too readily shirk his duty”). Moreover, creat-
ing a new remedy would impair the Executive Branch’s
power to control the borders and promote our relation-
ship with Mexico by stemming the flow of arms into
Mexico. Id. at 379 (finding Executive Branch has “in-
herent power as sovereign to control and conduct re-
lations with foreign nations.”) (internal citations
omitted). Additionally, seizing money and property
from criminals allows law enforcement to preserve
evidence throughout its investigation and establish in
rem jurisdiction during subsequent forfeiture proceed-
ings.

The special factors outlined above are sufficient
enough for this Court to find that whether a Bivens ac-
tion for damages should be allowed is a decision for
Congress to make. Congress is in a better position than
the courts to decide whether the creation of a new sub-
stantive legal liability here would serve the public in-
terest. Schweiker, 487 U.S. at 426-27; Bush, 462 U.S.
at 390. Whether or not we believe that Congress’s re-
sponse in this case was the best response, Congress is
the body charged with making the inevitable compro-
mises required in the design of a massive and complex
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asset forfeiture scheme under the customs laws.
Schweiker, 487 U.S. at 429 (citation omitted). In sum-
mary, this Court finds that the Plaintiff’s Fourth and
Fifth Amendment Bivens claims arise in a new context
from previously decided Supreme Court cases and spe-
cial factors counsel against expanding Bivens here.
The Plaintiff’s objections with respect to his Fourth
and Fifth Amendment Bivens claims are therefore
overruled.

IV. CONCLUSION

Having reviewed the record and law in this case,
this Court now ORDERS the following:

1. The Plaintiff’s Motion for Class Certification
(ECF No. 4) is DENIED AS MOOT.

2. The Motion to Dismiss by Defendants United
States Customs and Border Protection, United
States of America, and Kevin McAleenan (ECF No.
49) is GRANTED, the Rule 41(g) Motion is DIS-
MISSED AS MOOT, and the class claims against
them is DISMISSED WITH PREJUDICE to re-
filing by the above-named Plaintiff, but without
prejudice as to any other potential plaintiffs.

3. Defendant Espinoza’s Motion to Dismiss (ECF
No. 50) is GRANTED and the claims against him
are DISMISSED WITH PREJUDICE.

4. Finally, the claims against the unknown de-
fendants are DISMISSED WITHOUT PREJU-
DICE. Assuming the Plaintiff could identify any
of the unknown defendants at a later time,
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amendment of the Complaint pursuant to Rule
15(a)(2) of the Federal Rules of Civil Procedure to
name the specific agents would be futile, since a
Bivens claim against them would have no merit.
Courts, however, lack personal jurisdiction over
unidentified fictitious defendants. See Cunning-
ham v. Advanta Corp., 2009 WL 10704752, at *3
(N.D. Tex. Feb. 6, 2009); Taylor v. Fed. Home Loan
Bank Bd., 661 F. Supp. 1341, 1350 (N.D. Tex.
1986). Therefore, the claims should be dismissed
without prejudice, pursuant to Federal Rule of
Civil Procedure 12(b)(2). See Int’l Energy Ventures
Mgmt., L.L.C. v. United Energy Grp., Ltd., 818 F.3d
193, 213 (5th Cir. 2016) (dismissal for lack of per-
sonal jurisdiction must be without prejudice).

It is so ORDERED.

SIGNED and ENTERED on this 28th day of Sep-
tember, 2018.

/s/ Alia Moses
ALIA MOSES
United States District Judge
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On September 6, 2017, Plaintiff Gerardo Serrano
filed suit against the above-named defendants, alleg-
ing constitutional violations after his truck and its con-
tents were seized at the United States-Mexico border.
Plaintiff argues that Defendants denied him his con-
stitutional rights: (1) by requiring him to post a bond
to institute forfeiture proceedings; (2) by failing to pro-
vide him with a prompt post-seizure hearing to contest
the validity of the seizure of his property; and (3) by
waiting over twenty-three months without returning
his property or instituting forfeiture proceedings.
Plaintiff seeks declaratory and injunctive relief
against the United States, U.S. Customs and Border
Protection, and Kevin McAleenan; return of his prop-
erty pursuant to Rule 41(g) of the Federal Rules of
Criminal Procedure; and damages under Bivens v. Six
Unknown Named Agents, 403 U.S. 388 (1971), from De-
fendant Juan Espinoza and other unknown defendants
who are employees of the U.S. Customs and Border
Protection.

Now pending before the Court are: (1) Plaintiff’s
Motion to Certify Class (ECF No. 4); (2) Motion to Dis-
miss of Defendants United States of America, United
States Customs and Border Protection, and Kevin
McAleenan (ECF No. 49); and (3) Motion to Dismiss of
Defendant Juan Espinoza (ECF No. 50). Because all
pretrial matters were referred to the undersigned pur-
suant to 28 U.S.C. § 636, the undersigned hereby issues
this report and recommendation, recommending that
the motion to certify class be denied and the motions
to dismiss be granted.
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I. BACKGROUND

On September 21, 2015, Plaintiff Serrano, a resi-
dent of Kentucky, drove his 2014 Ford F-250 truck to
the United States-Mexico border through Eagle Pass,
Texas, with the intent of driving to Mexico. Compl. 4,
6, ECF No. 1 at 4, 6. After paying the toll to enter into
Mexico, but while still in the United States, he began
using his cell phone to film activity at the border, get-
ting the attention of Customs and Border Protection
(“CBP”) agents on duty. Id. After a tense encounter, the
agents handcuffed Plaintiff and searched his vehicle,
finding a .380 caliber magazine with five bullets in it.
Id. at 7-8. The agents detained Plaintiff for several
hours, continuously pressuring him to reveal the
passcode for his phone without success. Id. at 8-10.
They then released him but seized his vehicle and its
contents, including the magazine and the bullets. Id. at
10.

A few days later, Plaintiff received notice in the
mail of the seizure, informing him that the truck, mag-
azine, and bullets were seized and subject to civil for-
feiture because there was probable cause to believe
that Plaintiff had attempted to export munitions of
war from the United States.! Id. at 11; see also Seizure

! The parties acknowledge that it is proper for the Court to
consider the notice in a motion to dismiss without converting the
motion to one for summary judgment because it was referred to
in the complaint and is central to Plaintiff’s claims. Collins v.
Morgan Stanley Dean Witter, 224 F.3d 496, 498-99 (5th Cir. 2000)
(“We note, approvingly, however, that various other circuits have
specifically allowed that ‘[d]Jocuments that a defendant attaches
to a motion to dismiss are considered part of the pleadings if they
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Notice, ECF No. 55-2 at 2.2 He was informed that if he
wished to challenge the seizure, he could request to
have the matter referred to a U.S. attorney for the in-
stitution of judicial proceedings, if he posted a bond
equal to ten percent of the value of the seized property.
Id. He could also seek remission of the forfeiture, make
an offer in compromise, or abandon the property. Sei-
zure Notice, ECF No. 55-2 at 3-4.

Plaintiff timely demanded forfeiture proceedings
and posted a ten percent bond in the amount of
$3,804.99. Compl. 11, ECF No. 1 at 11. After some time,
forfeiture proceedings still had not been instituted, so
Plaintiff contacted Defendant Espinoza—a paralegal
with CBP and the point person named in the notice—
four times, asking about the status of his case. Id. Es-
pinoza informed him that his paperwork was in order,
but it would take time to proceed with the forfeiture
action in court because the forfeiture attorneys were
very busy. Id. at 11-12. He said that the case had not
yet been referred to a U.S. attorney and would not be
until an attorney had time to review it. Id. at 12.

are referred to in the plaintiff’s complaint and are central to her
claim.”) (quoting Venture Assocs. Corp. v. Zenith Data Sys. Corp.,
987 F.2d 429, 431 (7th Cir. 1993)).

2 The notice cites to 19 U.S.C. § 1595a(d) (merchandise at-
tempted to be exported from the United States contrary to law,
and property used to facilitate the exporting, shall be seized and
forfeited to the United States); 22 U.S.C. § 401 (providing for sei-
zure and forfeiture of illegally exported war materials and vehi-
cles used to attempt to export such articles); 22 U.S.C. § 2778
(control of arms exports and imports); and 22 C.F.R. § 127.1 (vio-
lations for illegal exports from the United States).
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After twenty-three months of waiting, without (1)
the return of his property, (2) a post-seizure hearing, or
(3) the institution of a forfeiture action, Plaintiff filed
the present cause of action against the United States,
seeking return of his property pursuant to Rule 41(g)
of the Criminal Rules of Federal Procedure, based on
violations of the Fourth and Fifth Amendments. He ar-
gues that return of his property is proper since he was
not provided with a post-seizure hearing, and because
the United States waited too long to institute forfeiture
proceedings. Id. at 20-21. He also argues that his bond
money must be returned because the requirement to
post a bond as a condition of obtaining a hearing vio-
lates due process. Id.

Plaintiff also brings two class action claims pursu-
ant to Rule 23 of the Federal Rules of Civil Procedure,
seeking class-wide injunctive and declaratory relief
under the Fifth Amendment against Defendants
United States of America, U.S. Customs and Border
Protection, and Acting Commissioner McAleenan, in
his official capacity (collectively “Class Defendants”).
Id. at 23. According to Plaintiff, after seizing vehicles,
Class Defendants fail to provide a constitutionally re-
quired prompt post-seizure hearing at which a prop-
erty owner can challenge the legality of the seizure and
the continued retention of the property pending the
forfeiture proceeding, in contravention of Krimstock v.
Kelly, 306 F.3d 40 (2d Cir. 2002). Id. Plaintiff also al-
leges that Class Defendants violate due process when
they condition the right to a forfeiture hearing on
the posting of a bond. Id. Simultaneously with his
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complaint, Plaintiff filed a motion to certify the class.
ECF No. 4.

Finally, Plaintiff seeks damages from Defendant
Espinoza and other unknown and unserved agents act-
ing in their individual capacities, pursuant to Bivens v.
Six Unknown Named Agents, 403 U.S. 388 (1971), for
violations of his Fourth and Fifth Amendment rights.
Compl. 21-23, ECF No. 1 at 21-23. Plaintiff argues that
Espinoza deprived him of his constitutional right to a
post-seizure hearing, and other unknown agents vio-
lated his rights by maintaining custody of his property
even though no hearing was provided. Id. According to
Plaintiff, while his truck was seized, he had to rent a
vehicle, pay insurance on the truck, and pay title fees,
all while his vehicle sat unused, continuing to depreci-
ate in value.

Shortly after the suit was filed, Plaintiff’s truck
was returned to him, but not the bond money, maga-
zine, or bullets. ECF No. 49-1. Class Defendants then
filed a motion to dismiss, in which they argue that the
return of Plaintiff’s truck moots any cause of action
under Rule 41(g). ECF No. 49 at 4-5. Class Defendants
also argue that due process does not require a post-sei-
zure hearing. Id. at 6. In response to the motion for
class certification, Class Defendants argue that class
action certification is improper because the matter is
now moot, since Plaintiff’s truck has been returned.
ECF No. 51.

Defendant Espinoza also filed a motion to dismiss
based on two grounds. ECF No. 50. First, he argues
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that the Supreme Court has never recognized a Bivens
causes of action in the asset forfeiture context, and it
would be improper to extend Bivens to the facts here.
Second, he argues that he is entitled to qualified im-
munity because he did not violate any clearly estab-
lished constitutional right.

Since then, Plaintiff’s bond money, magazine, and
bullets were returned. See Pl’s Notice Regarding Re-
turn of Bond Money, ECF No. 62; Pl.’s Notice Regard-
ing Return of Seized Prop., ECF No. 63. Plaintiff
acknowledges that the Rule 41(g) motion is now moot.
ECF No. 63 at 1. However, Plaintiff maintains that his
class action claims and his Bivens action are not moot.
Id. at. 2.

II. ANALYSIS
A. Rule 41(g) Motion for Return of Property

The first question is whether Plaintiff’s Rule 41(g)
motion for return of property should be dismissed. Un-
der Rule 41(g) of the Federal Rules of Criminal Proce-
dure,

A person aggrieved by an unlawful search and
seizure of property or by the deprivation of
property may move for the property’s return.
The motion must be filed in the district where
the property was seized. The court must re-
ceive evidence on any factual issue necessary
to decide the motion. If it grants the motion,
the court must return the property to the mo-
vant, but may impose reasonable conditions to
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protect access to the property and its use in
later proceedings.

Fed. R. Crim. P. 41(g). As Plaintiff now concedes, the
matter is moot because all of his property has been re-
turned to him. ECF No. 63 at 1. Accordingly, the claim
should be dismissed for lack of subject matter jurisdic-
tion, pursuant to Rule 12(b)(1).3

B. Class Action Claims Under the Fifth Amend-
ment

The next question is how to resolve Plaintiff’s
claims brought on behalf of himself and others simi-
larly situated. Plaintiff’s class action claims are prem-
ised upon two arguments. First, Plaintiff argues that
Class Defendants’ failure to provide a prompt post-sei-
zure, pre-forfeiture hearing after every vehicle seizure
violates the Fifth Amendment’s Due Process Clause.
Compl. 23, ECF No. 1 at 23. Second, Plaintiff asserts
that requiring a bond in order to initiate forfeiture pro-
ceedings violates due process. Id.

Plaintiff seeks to proceed on behalf of a class of all
U.S. citizens, likely hundreds a year, “whose vehicles
are or will be seized by CBP for civil forfeiture and held
without a post-seizure hearing.” Id. at 17-18. Plaintiff

3 The undersigned notes that because no criminal proceeding
is pending, Rule 41(g) motion is an improper mechanism for seek-
ing the return of seized property. See Bailey v. United States, 508
F.3d 736, 738 (5th Cir. 2007). The Court, however, could have ex-
ercised its general equity jurisdiction under 28 U.S.C. § 1331. Id.
Regardless, the matter is now moot.
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seeks declaratory and injunctive relief, including (1) a
declaration that Class Defendants’ “policy or practice
of failing to provide prompt post-seizure hearings to
U.S. citizens whose vehicles have been seized for civil
forfeiture” is unconstitutional under the Due Process
Clause of the Fifth Amendment, and (2) an injunction
prohibiting Class Defendants “from continuing to seize
vehicles from U. S. citizens for civil forfeiture without
providing a prompt post-seizure hearing.” Id. at 25.

Class Defendants, in turn, have filed (1) a motion
to dismiss these claims (ECF No. 49), and (2) a re-
sponse in opposition to the motion to certify (ECF No.
51), arguing in both that the claims are moot since
Plaintiff’s property has been returned. Class Defend-
ants also argue that due process does not require a
post-seizure hearing.

1. Mootness

The Court must first determine whether Plain-
tiff’s class action claims are moot now that all of his
property (and bond money) has been returned to him.
Article III jurisdiction is contingent upon the presence
of a live case or controversy, or a legally cognizable in-
terest in the outcome. In re Scruggs, 392 F.3d 124, 128
(5th Cir.2004). “If a case has been rendered moot, a fed-
eral court has no constitutional authority to resolve
the issues that it presents.” Envtl. Conservation Org. v.
City of Dallas, 529 F.3d 519, 525 (5th Cir.2008). A case
becomes moot when “there are no longer adverse par-
ties with sufficient legal interests to maintain the
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litigation’ or ‘when the parties lack a legally cognizable
interest in the outcome’ of the litigation.” Id. at 527
(quoting In re Scruggs, 392 F.3d at 128).

Plaintiff’s personal stake in the class claims is
now extinguished, since Plaintiff has received all the
relief that he is entitled from Class Defendants. He has
received all of his property and bond money, and is not
entitled to compensatory damages. See Lane v. Pena,
518 U.S. 187, 192 (1996) (“A waiver of the Federal Gov-
ernment’s sovereign immunity must be unequivocally
expressed in statutory text, and will not be implied.”)
(internal citations omitted). The declaratory judgment
issue is also moot. The question of mootness for declar-
atory judgments becomes “whether the facts alleged,
under all the circumstances, show that there is a sub-
stantial controversy, between parties having adverse
legal interests, of sufficient immediacy and reality to
warrant the issue of a declaratory judgment.” Connell
v. Shoemaker, 555 F.2d 483, 486 (5th Cir. 1977). Plain-
tiff’s claims do not meet this test of immediacy, where
his property and bond money have already been re-
turned to him.

This is also not a situation where the claim on the
merits is “capable of repetition, yet evading review,”

creating a mootness exception. See Gerstein v. Pugh,
420 U.S. 103, 110 n.11 (1975).* Nothing suggests that

4 “When the claim on the merits is ‘capable of repetition, yet

evading review’ the named plaintiff may litigate the class certifi-
cation issue despite loss of his personal stake in the outcome of
the litigation” so long as “the claim may arise again with respect
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Plaintiff “will likely again prove subject to the [Gov-
ernment’s] seizure procedures” so that Plaintiff should
be allowed to continue with his claims despite a cur-
rent lack of a personal stake. Alvarez v. Smith,558 U.S.
87, 93 (2009);> U.S. Parole Comm’n v. Geraghty, 445
U.S. 388, 398 (1980). The only continuing dispute “is an
abstract dispute about the law, unlikely to affect
[Plaintiff] any more than it affects other . .. citizens.”
Alvarez, 558 U.S. at 93. “And a dispute solely about the
meaning of a law, abstracted from any concrete actual
or threatened harm, falls outside the scope of the con-
stitutional words ‘Cases’ and ‘Controversies.” Id.

However, one other possible exception to mootness
might save Plaintiff’s class action claims—the “inher-
ently transitory” mootness exception, which applies
only to Rule 23 class action claims. United States v.
Sanchez-Gomez, 138 S. Ct. 1532, 1538 (2018) (noting
that a certified class “acquires a legal status separate
from the interest asserted by the named plaintiff”) (in-
ternal quotations omitted). “The ‘inherently transitory’
rationale was developed to address circumstances in
which the challenged conduct was effectively unre-
viewable, because no plaintiff possessed a personal
stake in the suit long enough for litigation to run its
course.” Genesis Healthcare Corp. v. Symczyk, 569 U.S.

to that plaintiff.” U.S. Parole Comm’n v. Geraghty, 445 U.S. 388,
398 (1980).

5 Even if the United States were to institute a forfeiture ac-
tion at this point, he currently has possession of his truck, and
would not lose possession of his truck until at least after a hear-
ing.
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66, 76 (2013). In such a situation, “certification could
potentially ‘relate back’ to the filing of the complaint,”
before the named plaintiff’s claim became moot, allow-
ing the named plaintiff to proceed on behalf of the
class. Id.

In Zeidman v. McDermott & Co., 651 F.2d 1030,
1050,1051 (5th Cir. Unit A 1981), the Fifth Circuit ex-
tended the “inherently transitory” approach even fur-
ther, holding that “a suit brought as a class action
should not be dismissed for mootness upon tender to
the named plaintiffs of their personal claims” (i.e. pick-
ing off a plaintiff’s claim to effectively “prevent any
plaintiff in the class from procuring a decision on class
certification”), at least when “there is pending before
the district court a timely filed and diligently pursued
motion for class certification.”®

This is not a classic inherently transitory situation
under Alvarez. The present scenario, however, falls
squarely under Zeidman. Plaintiff filed the motion to
certify class simultaneously with his complaint and
vigorously pursued it. Shortly after, Class Defendants

6 It is clear that had the Court ruled on the motion for certi-
fication in Plaintiff’s favor prior to mootness of Plaintiff’s claims,
the class claims would not have been rendered moot. See Sosna v.
ITowa, 419 U.S. 393, 402 (1975) (an Article III case or controversy
“may exist . . . between a named defendant and a member of the
class represented by the named plaintiff, even though the claim
of the named plaintiff has become moot.”). It is also fairly well
settled that had Plaintiff filed the motion for class certification
after his claims became moot, then the class claims would have
been rendered moot. See Fontenot v. McCraw, 777 F.3d 741 (5th
Cir. 2015).
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returned Plaintiff’s truck, then immediately moved for
dismissal of Plaintiff’s class action claims based on
mootness. In other words, after a twenty-three month
initial delay of doing nothing, Class Defendants sud-
denly decided to act promptly once Plaintiff filed suit.
This “picking off” of Plaintiff’s claims before the class
action could be certified makes the claims inherently
transitory under Zeidman.” 8

2. Rule 12(b)(6) or Class Certification

Now that it has been determined that Plaintiff’s
class claims are not moot, the next question is whether
the Court should first address Plaintiff’s motion for
class certification, or Class Defendants’ Rule 12(b)(6)
motion to dismiss for failure to state a claim. Rule 23
of the Federal Rules of Civil Procedure permits class

7 Genesis Healthcare appears to be at odds with Zeidman,
with the Court noting that the “inherently transitory” doctrine
“has invariably focused on the fleeting nature of the challenged
conduct giving rise to the claim, not on the defendant’s litigation
strategy.” 569 U.S. at 76-77. In Fontenot, in fact, the Fifth Circuit
questioned the continued viability of Zeidman, at least for mone-
tary damages cases, noting that the Supreme Court’s rationale in
Genesis Healthcare undermined “Zeidman’s analogy between the
‘inherently transitory’ exception to mootness and the strategic
‘picking off’ of named plaintiffs’ claims.” 777 F.3d at 750. But un-
til Zeidman has been explicitly overruled by either the Fifth Cir-
cuit en banc or the Supreme Court, Zeidman is binding precedent.
Soc’y of Separationists, Inc. v. Herman, 939 F.2d 1207, 1211 (5th
Cir. 1991).

8 For other forfeiture cases allowing a class action claim to
proceed, despite resolution of the named plaintiff’s claim, see
Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002); Washington v. Mar-
ion Cty. Prosecutor, 264 F. Supp. 3d 957 (S.D. Ind. 2017).
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certification only if the party seeking certification
demonstrates that:

(1) the class is so numerous that joinder of
all members is impracticable;

(2) there are questions of law or fact com-
mon to the class;

(3) the claims or defenses of the representa-
tive parties are typical of the claims or de-
fense of the class; and

(4) the representative parties will fairly and
adequately protect the interests of the class.

Fed. R. Civ. P. 23(a). Furthermore, certification is ap-
propriate only if certain additional criteria laid out in
Rule 23(b) are met.

A motion for class certification should be ruled on
at an early practicable time, usually before the resolu-
tion of any dispositive motion. Schwarzschild v. Tse, 69
F.3d 293, 295 (9th Cir. 1995); see also Hyman v. First
Union Corp., 982 F. Supp. 8, 11 (D.D.C.1997). “Courts
apply this general rule because ‘a plaintiff who files a
proposed class action cannot legally bind members of
the proposed class before the class is certified.” Hartley
v. Suburban Radiologic Consultants, Ltd., 295 F.R.D.
357, 367-69 (D. Minn. 2013) (quoting Standard Fire
Ins. Co. v. Knowles, 568 U.S. 588, 593 (2013)); see also
Smith v. Bayer Corp., 564 U.S. 299 (2011) (“Neither a
proposed class action nor a rejected class action may
bind nonparties. What does have this effect is a class
action approved under Rule 23.”).
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However, advisory committee notes for Rule 23 in-
dicate that “[o]ther considerations may affect the tim-
ing of the certification decision. The party opposing the
class may prefer to win dismissal or summary judg-
ment as to the individual plaintiffs without certifica-
tion and without binding the class that might have
been certified.” Fed. R. Civ. P. 23(c)(1)(A) advisory com-
mittee’s note to 2003 amendment. Thus, a court does
not abuse its discretion in ruling on a dispositive mo-
tion before ruling on a motion for class certification.
See Toben v. Bridgestone Retail Operations, LLC, 751
F.3d 888, 896 (8th Cir. 2014); Wright v. Schock, 742 F.2d
541, 543-44 (9th Cir.1984); Hartley, 295 F.R.D. at 367—
69; Hyman, 982 F. Supp. at 10-11. This is especially
true where a defendant essentially waives the protec-
tions of Rule 23 by seeking a ruling on the merits of
the class action claims prior to certification. Curtin v.
United Airlines, Inc., 275 F.3d 88, 92-93 (D.C. Cir.2001)
(reversing the usual order of disposition where render-
ing an easy decision on an individual claim avoid[s] an
unnecessary and harder decision on the propriety of
certification).

The undersigned recommends ruling on the mo-
tion to dismiss first. Even though it might have been
to their advantage to bind a class of plaintiffs, Class
Defendants essentially waived that right by filing the
present motion to dismiss. Also, because ruling on the
merits is a relatively simple inquiry, while the certifi-
cation process is not, and because the merits of Plain-
tiff’s claims inevitably come into play in the
certification analysis as well, see Wal-Mart Stores, Inc.
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v. Dukes, 564 U. S. 338, 350-51 (2011), it would be wise
to begin with the Rule 12(b)(6) motion.

3. Rule 12(b)(6)

The next issue then is whether Plaintiff’s class
claims should be dismissed under Rule 12(b)(6). Rule
12(b)(6) authorizes the dismissal of a complaint that
“[fails] to state a claim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). A Rule 12(b)(6) motion
to dismiss, however, “is viewed with disfavor and is
rarely granted.” Kaiser Alum. & Chem. Sales, Inc. v.
Avondale Shipyards, Inc., 677 F.2d 1045, 1050 (5th Cir.
1982) (internal quotations omitted). Accordingly, the
complaint must be liberally construed in the plaintiff’s
favor, all reasonable inferences must be drawn in favor
of the plaintiff’s claims, and the factual allegations of
the complaint must be taken as true. Campbell v. Wells
Fargo Bank,N.A., 781 F.2d 440, 442 (5th Cir. 1986).

In determining whether a complaint fails to state
a claim, the Court must look to Rule 8 of the Federal
Rules of Civil Procedure, which requires pleadings to
include a “short and plain statement of the claim show-
ing that the pleader is entitled to relief.” Fed. R. Civ. P.
8(a)(2). To comply with Rule 8, a plaintiff must include
enough facts to give a defendant fair notice of the
claims against it. Bell Atl. Corp. v. Twombly, 550 U.S.
544,555 (2007). “To survive a motion to dismiss, a com-
plaint must contain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on
its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
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(quoting Twombly, 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct al-
leged.” Id. To meet this standard, “[f]actual allegations
must be enough to raise a right to relief above the spec-
ulative level . . . .” Twombly, 550 U.S. at 555.

a. Applicable Laws

As background, Plaintiff’s seized truck and prop-
erty were subject to the customs forfeiture procedures
found at 19 U.S.C. §§ 1602-1619. See 19 U.S.C. § 1600
(“The procedures set forth in sections 1602 through
1619 of this title shall apply to seizures of any property
effected by customs officers under any law enforced or
administered by the Customs Service unless such law
specifies different procedures.”); see also 18 U.S.C.
§ 983(1) (exempting offenses under Title 19 from
CAFRA and its provisions). If the value of property is
less than $500,000, the government can seek to use ad-
ministrative forfeiture procedures after providing
proper notice. See § 1607(a) (describing notice require-
ments). If no party files a claim within twenty days, the
property is summarily forfeited to the Government.
§ 1609. However, if a person files a claim and gives a
bond to the United States in the “penal sum” of ten per-
cent of the value of the claimed property, the customs
officer “shall transmit such claim and bond, with a du-
plicate list and description of the articles seized, to the
United States attorney for the district in which seizure
was made, who shall proceed to a condemnation of the
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merchandise or other property in the manner pre-
scribed by law.” § 1608. A party may also offer to pay
the value of the seized vehicle for its return (§ 1614),
make an offer in compromise (§ 1617), or seek remis-
sion or mitigation of forfeiture (§ 1618).

When action by the United States attorney is re-
quired, the customs officer must “report promptly” to
the United States attorney and include “a statement of
all the facts and circumstances of the case within his
knowledge, with the names of the witnesses and a ci-
tation to the statute or statutes believed to have been
violated, and on which reliance may be had for forfei-
ture or conviction.” § 1603(b). The Attorney General
must then inquire immediately into the facts of the
case, and if it appears probable that a forfeiture has
occurred, must institute judicial proceedings “without
delay,” unless such proceedings can not probably be
sustained” or “the ends of justice do not require” it.
§ 1604. A designated customs agent shall maintain
custody of the property “to await disposition according
to law.” § 1605.

b. Failure to Provide a Post-seizure Pre-forfei-
ture Hearing

Plaintiff first alleges that the failure of Class De-
fendants to provide a prompt post-seizure hearing to
contest the initial seizure violates due process. In pro-
cedural due process claims, “the deprivation by [gov-
ernmental] action of a constitutionally protected
interest in ‘life, liberty, or property’ is not in itself
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unconstitutional; what is unconstitutional is the dep-
rivation of such an interest without due process of law.”
Zinermon v. Burch, 494 U.S. 113, 125 (1990). Due pro-
cess “requires, at a minimum, that absent a counter-
vailing state interest of overriding significance,
persons forced to settle their claims of right and duty
through the judicial process must be given” notice and
a “meaningful opportunity to be heard.” Boddie v. Con-
necticut, 401 U.S. 371, 377-78 (1971). The proper in-
quiry to determine whether due process has been
satisfied requires a court to ask two questions: (1) what
process the government has provided, and (2) whether
it was constitutionally adequate. Zinermon, 494 U.S. at
126.

As noted above, the customs laws do not provide
for any sort of prompt post-seizure, pre-forfeiture hear-
ing. Nor does CBP provide for a hearing. Instead, a
claimant demanding forfeiture must await referral of
his case by a customs agent to a U.S. attorney for pos-
sible institution of forfeiture proceedings. The agent
must “report promptly,” and if forfeiture is warranted,
the U.S. attorney must proceed without “unreasonable
delay.” United States v. $8,850 in U.S. Currency, 461
U.S. 555,565 (1983). Class Defendants, citing to United
States v. Von Neumann, 474 U.S. 242 (1986), argue that
this is all that due process requires. Plaintiff, citing to
Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002), and other
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similar cases, argues that an additional hearing is re-
quired.’

A good starting point in the analysis is Mathews v.
Eldridge, 424 U.S. 319 (1976), which set forth three fac-
tors to determine whether an individual has received
the “process” that the Constitution finds “due”: “First,
the private interest that will be affected by the official
action; second, the risk of an erroneous deprivation of
such interest through the procedures used, and the
probable value, if any, of additional or substitute pro-
cedural safeguards; and finally, the Government’s in-
terest, including the function involved and the fiscal
and administrative burdens that the additional or sub-
stitute procedural requirement would entail.” 424 U.S.
at 335. By weighing these concerns, courts can deter-
mine whether a government has met the “fundamental
requirement of due process,” which is “the opportunity
to be heard ‘at a meaningful time and in a meaningful
manner.” Id. at 333 (quoting Armstrong v. Manzo, 380
U.S. 545, 552 (1965)).

In United States v. $8,850 in U.S. Currency, 461
U.S. 555 (1983), the Supreme Court looked to whether
an eighteen-month delay in instituting a forfeiture ac-
tion of money seized pursuant to 31 U.S.C. § 1101 vio-
lated due process. Similar to here, the Court looked to
customs laws, which do not provide a specific time

¥ It is well settled that no pre-seizure hearing was required.
See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 680
(1974) (seizure under similar customs statutes “presents an ‘ex-
traordinary’ situation in which postponement of notice and hear-
ing until after seizure did not deny due process”).
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frame for forfeiture, only a requirement of reasonable-
ness. The Court then applied the balancing test of
Barker v. Wingo, 407 U.S. 514 (1972)—which also ap-
plies to speedy trials—to determine if the eighteen-
month delay violated the claimant’s due process right
to a meaningful forfeiture hearing at a meaningful
time. Barker instructs a court to weigh four factors:
“length of delay, the reason for the delay, the [claim-
ant’s] assertion of his right, and prejudice to the [claim-
ant].” $8,850, 461 U.S. at 564. The Court did not
explicitly discuss whether any additional pre-forfei-
ture hearing is required to satisfy due process and did
not discuss the Mathews factors.

In Von Neumann, 474 U.S. 242, the Court ad-
dressed whether the Constitution requires a prompt
disposition of remission proceedings. The claimant ex-
perienced a 36-day delay after he filed a petition for
remission when his car was seized for a customs viola-
tion under 19 U.S.C. § 1497. The Court, again without
addressing the Mathews factors, held that “remission
proceedings are not necessary to a forfeiture determi-
nation, and therefore are not constitutionally required.
Thus there is no constitutional basis for a claim that
respondent’s interest in the car, or in the money put up
to secure the bond, entitles him to a speedy answer to
his remission petition.” 474 U.S. at 250. Importantly,
the Court addressed $8,850, stating, “Implicit in this
Court’s discussion of timeliness in $8,850 was the view
that the forfeiture proceeding, without more, provides
the postseizure hearing required by due process to pro-
tect Von Neumann’s property interest in the car.” Id. at
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249. The Court also reiterated that “we have already
noted that [a claimant’s] right to a forfeiture proceed-
ing meeting the Barker test satisfies any due process
right with respect to the car. Id. at 251.

Despite the clear indication of Von Neumann that
no additional hearing is required to satisfy due pro-
cess, Plaintiff argues that Krimstock holds otherwise.
In Krimstock, 306 F.3d 40, the Second Circuit ad-
dressed a New York forfeiture statute that applied to
DWI arrests. The court held that a post-seizure, pre-
forfeiture hearing was required in order to allow a
claimant to challenge the validity of the seizure. In
reaching a determination that a prompt hearing was
necessary to satisfy due process, the court addressed
the Mathews factors. For the first factor, the court
noted that the deprivation of a person’s vehicle “in-
volves substantial due process interests,” thus weigh-
ing in favor of the claimant. 306 F.3d at 61. As for the
second factor, the court found that it weighed in favor
of the city, since “the risk of erroneous seizure and re-
tention of a vehicle is reduced in the case of a DWI
owner-arrestee, because a trained police officer’s as-
sessment of the owner-driver’s state of intoxication can
typically be expected to be accurate.” Id. at 62-63. How-
ever, the court noted that the city’s victory on this point
was narrow, “in light of the comparably greater risk of
error that is posed to innocent owners, the City’s direct
pecuniary interest in the outcome of forfeiture proceed-
ings, and the lack of adequate recompense for losses
occasioned by erroneous seizure of vehicles.” Id. at 64.
For the third factor, the court discounted the city’s
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reasoning that it has an interest in (1) protecting the
property from “being sold or destroyed before a court
can render judgment in future forfeiture proceedings,”
(2) maintaining custody in order to preserve in rem ju-
risdiction, and (3) preventing the seized vehicle from
being used as an instrumentality in future DWI acts.
Id. at 64-67.

After balancing the factors, the court found that
the Fourteenth Amendment guarantee that depriva-
tions of property be accomplished only with due pro-
cess of law demands “that plaintiffs be afforded a
prompt post-seizure, prejudgment hearing before a
neutral judicial or administrative officer.” Id. at 67.
Such a hearing would allow a claimant “an early op-
portunity to test the probable validity of further depri-
vation, including probable cause for the initial seizure,
and to ask whether other measures, short of continued
impoundment, would satisfy the legitimate interests of
the City in protecting the vehicles from sale or destruc-
tion pendente lite.” Id. at 68.

The court also briefly discussed the application of
$8,850 and Von Neumann. Concerning $8,850, the
court held that the balancing test of Barker v. Wingo
did not displace the balancing test of Mathews v. El-
drige, finding that the Constitution “distinguishes be-
tween the need for prompt review of the propriety of
continued government custody, on the one hand, and
delays in rendering final judgment, on the other.” Id.
According to the Second Circuit, “[t]he application of
the speedy trial test presumes prior resolution of
any issues involving probable cause to commence
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proceedings and the government’s custody of the prop-
erty or persons pendente lite, leaving only the issue of
delay in the proceedings.” Id. As for the applicability of
Von Neumann, the court distinguished the case be-
cause (1) the Supreme Court “was addressing the dif-
ferent issue of what process was due in proceedings for
remission or mitigation under U.S. customs laws when
a claimant could challenge the seizure of his or her
property in judicial forfeiture proceedings;” (2) under
federal law, a claimant could file a motion under Fed-
eral Rule of Criminal Procedure 41 for return of seized
property if he believed the initial seizure was im-
proper; and (3) the claimant’s vehicle was released to
him after he posted a bond. Id. at 52 n.12.

With these cases in mind, there is some support to
the idea that a prompt post-seizure hearing is required
when state, municipal, or district statutes allow for sei-
zures for violations of law, especially where seized
property is not subject to replevin. See, e.g., Krimstock,
306 F.3d 40; Smith v. City of Chicago, 524 F.3d 834 (7th
Cir. 2008) (following the reasoning of Krimstock in ad-
dressing a Chicago forfeiture statute; however, the de-
cision was vacated and remanded for dismissal by the
Supreme Court because of mootness); Brown v. District
of Columbia, 115 F. Supp. 3d 56 (D.D.C. 2015) (requir-
ing a prompt hearing for automobile seizures but not
cash seizures under D.C. law); Simms v. District of
Columbia, 872 F. Supp. 2d 90 (D.D.C. 2012) (requiring
hearing after automobile seizure under D.C. law).
Plaintiff, however, has not pointed to any case in
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support of an argument that a hearing is required af-
ter a seizure under federal law.'°

The only cases the undersigned can find that could
theoretically support Plaintiff’s contention are Lee v.
Thornton, 53 8 F. 2d 27 (2d Cir. 1976), and Pollgreen v.
Morris, 496 F. Supp. 1042, 1051- 54 (S.D. Fla. 1980),
two cases that predate $8,850 and Von Neumann. In
Lee, the court balanced the Mathews factors and held:

[W]lhen vehicles are seized for forfeiture or as
security, action on petitions for mitigation or
remission should be required within 24 hours,
with notice of the charge, and with oppor-
tunity to file a written response and to make
an oral appearance and that, if requested,
some kind of hearing on probable cause for the
detention before an officer other than the one
making the charge should be provided within
72 hours if the petition is not granted in full.

538 F.2d at 33. Without such procedures, the court held
that the seizures were unlawful and the property must
be returned. Id. Pollgreen, in turn, addressed different
seizure and forfeiture laws, ones that did not impose
any time period for the resolution of an owner’s claims.
496 F. Supp. at 1053.

10 Plaintiff cites to United States v. $23,407.69 in U.S. Cur-
rency, 715 F.2d 162 (5th Cir. 1983). But that case simply weighed
the Barker factors laid out in $8,850 in finding that a “the govern-
ment must explain and justify substantial delays in seeking for-
feiture of seized property.” Id. at 166. It did not hold that a post-
seizure, pre-forfeiture hearing must be held.
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Other courts who have addressed the adequacy of
federal law have found that no such hearing is re-
quired. For example, in United States v. One 1971
BMW 4-Door Sedan, 652 F. 2d 817, 821 (9th Cir. 1981),
the court looked to the Mathews factors and held no
hearing was required, noting, “The interest of the ap-
pellant in the uninterrupted use of his vehicle is not so
compelling as to outweigh the substantial interest of
the government in controlling the narcotics trade with-
out being hampered by costly and substantially redun-
dant administrative burdens.” The court distinguished
Lee based on the fact that “the claimants were afforded
neither the independent evaluation by the United
States Attorney that prosecution was warranted, nor
judicial review to determine whether the forfeiture
was just.” Id. at 820. See also United States v. Aldridge,
81 F.3d 170, at *2 (9th Cir. 1996) (unpublished opinion)
(“Aldridge’s due process right to contest the govern-
ment’s authority to forfeit the weapons was satisfied
by the availability of the administrative claim and re-
mission procedures.”); In re Seizure of Any and All
Funds on Deposit in Wells Fargo Bank, NA, 25 F. Supp.
3d 270, 279-80 (E.D.N.Y. 2014); United States v. All
Funds on Deposit in Dime Sav. Bank, 255 F. Supp. 2d
56, 72 (E.D.N.Y 2003) (finding Krimstock inapplicable);
Krimstock v. Safir, No. 99 Civ. 12041-MBM, 2000 WL
1702035, at *5 (S.D.N.Y. Nov. 13, 2000) (rev’d on other
grounds) (holding that in light of $8800 and Von Neu-
mann, Lee had been implicitly overruled).

After reviewing existing precedent, the under-
signed finds that no prompt post-seizure hearing is
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required. Even assuming Von Neumann does not pro-
vide a clear answer—which the undersigned finds that
it does—a weighing of the Mathews factors firmly sup-
ports a finding that no hearing is required to satisfy
due process. Unquestionably the seizure of a vehicle
implicates an important private interest in being able
to travel and to go to work. See Krimstock, 306 F.3d at
61; Brown, 115 F. Supp. 3d at 66. The government,
however, also has a strong interest in preventing the
exportation of munitions of war and preserving items
capable of escaping the grasps of forfeiture, such as a
truck, which can easily be disposed of or sold.!!

The risk of erroneous deprivation is also minimal.
At the border, a person has diminished privacy rights
and is subject to “[r]Joutine searches of the persons and
effects” without “any requirement of reasonable suspi-
cion, probable cause, or warrant.” United States v. Mon-
toya de Hernandez, 473 U.S. 531, 538 (1985). Thus,
there are minimal Fourth Amendment or probable
cause concerns. And certainly CBP agents are well
trained in identifying customs violations, so their as-
sessment “can typically be expected to be accurate.”
Krimstock, 306 F.3d at 62-63.

1 See Calero-Toledo, 416 U.S. 663, 676-80 (1974) (Seizure
permits the government “to assert in rem jurisdiction over the
property in order to conduct forfeiture proceedings, thereby fos-
tering the public interest in preventing continued illicit use of the
property and in enforcing criminal sanctions. Second, preseizure
notice and hearing might frustrate the interests served by the
statutes since the property seized . .. will often be of a sort that
could be removed to another jurisdiction, destroyed, or concealed,
if advance warning of confiscation were given.”)
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“The risk of an erroneous seizure [is further]
minimized by the duty of the United States Attorney
immediately after notification of the seizure to investi-
gate the facts and laws and independently to deter-
mine whether initiation of forfeiture proceedings [is]
warranted.” One 1971 BMW, 652 F.2d at 821.'2 And
even though the risk of an erroneous seizure is already
minimal, a claimant still has various options available
to seek the return of property, including filing a motion
pursuant to Rule 41(g) (or, if no criminal proceeding is
pending, seeking equitable relief) to immediately chal-
lenge the legality of a seizure.

Finally, the United States government simply does
not have the capability of providing a prompt post-sei-
zure hearing in every case. As Plaintiff notes, personal
property is routinely seized at the border, amounting
to thousands of cases a year. To require an immediate
post-seizure hearing in every case, even if just for ve-
hicle seizures, would strain resources beyond capacity.
Cf. City of Los Angeles v. David, 538 U.S. 715, 716-17
(2003) (considering, for example, the volume of cases,
preparation time, resources, organizing hearings,
the number of courtrooms and presiding officials avail-
able, arranging the appearance of those involved,
and covering responsibilities while employees make
appearances); see also One 1971 BMW, 652 F.2d at 821

12 Compare Brown, 115 F. Supp. 3d at 66-67 (quoting Simms,
872 F. Supp. 2d at 101-02) (finding that “there is at least some
risk of erroneous deprivation when a seizure is based on a traffic
stop, which most of the seizures here were. That is so because the
validity of traffic stops ‘rests solely on the arresting officer’s unre-
viewed probable cause determination.”).
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(calling such potential hearings “costly and substan-
tially redundant administrative burdens”).

In all, the Mathews factors do not weigh in favor
of requiring a prompt post-seizure, pre-forfeiture hear-
ing to satisfy due process. Because Plaintiff has failed
to state a claim for which relief can be granted, this
claim should be dismissed.

c. Bond Requirement

There is likewise no merit to Plaintiff’s contention
that requiring the posting of a bond to institute forfei-
ture procedures violates due process. Plaintiff has not
cited to any cases that support this view, and in fact,
courts have long approved of the constitutionality of
requiring bonds, even in the forfeiture context.!® At
most, case law establishes that due process prohibits

13 See, e.g., Schlib v. Kuebel, 404 U.S. 357 (1971) (holding
that Illinois’s retention of a percentage of the amount of bail, re-
turned to those not convicted and designed to curtail abuses by
bail bondsmen, was an acceptable administrative cost and not vi-
olative of due process.); Cohen v. Beneficial Indus. Loan Corp., 337
U.S. 541 (1949) (upholding bond for stockholder cases); Arango v.
Dep’t of the Treasury, 115 F. 3d 922, 929 (11th Cir. 1997) (holding
that the bond requirement in the federal asset forfeiture statute
was designed to promote “more efficient and less costly adminis-
trative forfeitures”); Gladden v. Roach, 864 F.2d 1196, 1200 (5th
Cir. 1989) (determining that the payment of a bond as a precon-
dition for release following arrest for a nonjailable offense does
not constitute a due process violation); Brown, 115 F. Supp. 3d at
72 (“The statute’s bond requirement easily survives rational-basis
review because it serves the legitimate purposes of weeding out
frivolous claims and promoting summary administrative proceed-
ings.”).
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the government from denying access to some courts
based on the inability to pay a court fee. See Boddie v.
Connecticut, 401 U.S. 371 (1971); Arango v. U.S. Dep’t
of the Treasury, 115 F. 3d 922, 929 (11th Cir. 1997);
Wren v. Eide, 542 F.2d 757, 763 (9th Cir. 1976) (holding
that “the fifth amendment prohibits the federal gov-
ernment from denying the opportunity for a hearing to
persons whose property has been seized and is poten-
tially subject to forfeiture solely because of their
inability to post a bond”). Here, though, customs regu-
lations provide claimants an opportunity to proceed
without prepayment of costs, which is all that is neces-
sary to satisfy due process. See 19 C.F.R. § 162.47(e);
Brown, 115 F. Supp. 3d at 71 (noting that indigence “is
not a suspect constitutional classification,” and so long
as indigent claimants can obtain a waiver or reduction,
the bond requirement does not burden their funda-
mental right to challenge the seizure of their prop-
erty”) (internal citations omitted). Because requiring a
bond under these circumstances is not unconstitu-
tional, Plaintiff has failed to state a claim for which re-
lief can be granted, and this claim should likewise be
dismissed.

C. Motion for Class Certification

The next question is how to resolve Plaintiff’s Mo-
tion for Class Certification. ECF No. 4. As previously
discussed, Plaintiff has failed to state a claim on behalf
of the class members. Accordingly, there is nothing to
base class certification upon, and the motion should be
dismissed as moot.
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D. Bivens Claim

The final issue is whether Plaintiff’s Bivens claim
should be dismissed. Plaintiff brings two claims under
Bivens—a Fourth Amendment claim and a Fifth
Amendment claim. First, he argues that Defendant Es-
pinoza violated his Fourth and Fifth Amendment
rights by processing Plaintiff’s case for civil forfeiture
without providing for any kind of post-seizure judicial
process or instituting forfeiture proceedings. Compl.
15,21, 22, ECF No. 1 at 15, 21, 22. As for the unknown
defendants, he argues that they are the ones with au-
thority to hold or release the truck and are therefore
responsible for violating his Fourth and Fifth Amend-
ment rights, as they maintained custody of Plaintiff’s
truck for over twenty-three months without judicial
process. Id. at 15, 21, 22-23. He further alleges that a
reasonable official in the Bivens Defendants’ shoes
would have understood that holding property for
such an unreasonable period of time without a post-
seizure hearing and without commencing forfeiture
proceedings violates due process and constitutes an
unreasonably prolonged seizure in violation of the
Fourth Amendment. Id. at 15-16, 21.

1. Bivens Framework

A Bivens cause of action is a judicially created
cause of action arising under the Constitution for
money damages against federal officials sued in their
individual capacities who have violated the plaintiff’s
constitutional rights while acting in the course and
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scope of employment. Corr. Servs. Corp. v. Malesko, 534
US. 61, 66 (2001). Qualified immunity, however,
shields government officials from monetary damages
unless the official violated a statutory or constitutional
right that was clearly established at the time of the
challenged conduct. Ashcroft v. al-Kidd, 563 U.S. 731,
735 (2011). If a defendant “properly invokes the de-
fense of qualified immunity, the plaintiff bears the bur-
den of proving that the defendant is not entitled to the
doctrine’s protection.” Howell v. Town of Ball, 827 F.3d
515, 525 (5th Cir. 2016).

To be clearly established, a right must be suffi-
ciently clear “that a reasonable official would under-
stand that what he is doing violates that right.”
Anderson v. Creighton, 483 U.S. 636, 640 (1987). “Be-
cause the focus is on whether the officer had fair notice
that [his] conduct was unlawful, reasonableness is
judged against the backdrop of the law at the time of
the conduct.” Brosseau v. Haugen, 543 U.S. 194, 198
(2004). Case law need not be exactly on point, but “ex-
isting precedent must have placed the statutory or con-
stitutional question beyond debate.” al-Kidd, 563 U. S.
at 741. This means being able “to point to controlling
authority—or a ‘robust consensus of cases of persua-
sive authority’—that defines the contours of the right
in question with a high degree of particularity.” Mor-
gan v. Swanson, 659 F.3d 359, 371-72 (5th Cir. 2011)
(quoting al-Kidd, 563 U. S. at 742). “Where no control-
ling authority specifically prohibits a defendant’s con-
duct, and when the federal circuit courts are split on
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the issue, the law cannot be said to be clearly estab-
lished.” Id. at 372.

It is also a defense to a cause of action under
Bivens that (1) the alleged constitutional violations ex-
tend beyond the types that have been recognized under
Bivens and its progeny, and (2) there are “special fac-
tors counseling hesitation” of implying a private dam-
ages action “in the absence of affirmative action by
Congress.” Carlson v. Green, 446 U.S. 14, 18 (1980)
(quoting Bivens, 403 U.S. at 396). Generally, a court
should resolve the Bivens application issue first before
addressing the constitutional question. Hernandez v.
Mesa, 137 S. Ct. 2003, 2006 (2017). However, “dispos-
ing of a Bivens claim by resolving the constitutional
question, while assuming the existence of a Bivens
remedy—is appropriate in many cases,” unless the
question at issue “is sensitive and may have conse-
quences that are far reaching.” Id.'*

4 For example, Hernandez raised a sensitive issue with po-
tential far reaching consequences. 137 S. Ct. 2003. The question
was whether the family of a decedent who was killed on Mexican
soil could bring a Bivens cause of action against a Border Patrol
agent who fired shots from the United States. Without deciding
the Bivens question, the Court of Appeals found that the agent
did not violate a clearly established constitutional right. The Su-
preme Court remanded the case for a determination of the Bivens
question first.
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2. Is Plaintiff’s Fifth Amendment Claim Cog-
nizable Under Bivens?

Following the standard procedure, the first ques-
tion the Court should address is whether Plaintiff’s
claims are cognizable under Bivens. A Bivens cause of
action is disfavored. Igbal, 556 U.S. at 675. Indeed, the
Supreme Court has only recognized a Bivens cause of
action under the Constitution in three contexts: (1)
Fourth Amendment unreasonable searches and sei-
zures; (2) a Fifth Amendment Due Process Clause vio-
lation for gender discrimination, see Davis v. Passman,
442 U.S. 228 (1979); and (3) an Eighth Amendment
Cruel and Unusual Punishment claim for failure to
provide adequate medical care, see Carlson v. Green,
446 U.S. 14 (1980). Since Bivens, Passman, and Carl-
son, the Supreme Court has “adopted a far more cau-
tious course before finding implied causes of action.”
Ziglar v. Abbasi, 137 S. Ct. 1843, 1855 (2017).1

In determining if Bivens applies, the first question
the Court must address is whether Plaintiff’s Bivens
claims arise in a new context. If the case is different in
a meaningful way from previous Bivens cases decided
by the Supreme Court, then the context is new. Id. at

15 For examples of cases where the Court has refused to rec-
ognize an implied cause of action, see, e.g., Wilkie v. Robbins, 551
U.S. 537 (2007) (no Fifth Amendment claim for landowners seek-
ing damages from government officials who unconstitutionally in-
terfere with their exercise of property rights); Malesko, 534 U.S.
61(2001) (no Eighth Amendment-based suit against a private cor-
poration that managed a federal prison); Bush v. Lucas, 462 U.S.
367 (1983) (no First Amendment claim for retaliatory demotion
because of the comprehensive civil service remedies available).
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1859. “Instead of an amendment-by-amendment ratifi-
cation of Bivens actions, courts must examine each
new context—that is, each new ‘potentially recurring
scenario that has similar legal and factual compo-
nents.” De La Paz v. Coy, 786 F. 3d 367, 372 (5th Cir.
2015) (quoting Arar v. Ashcroft, 585 F.3d 559, 572 (2d
Cir. 2009)). The Supreme Court has provided an in-
structive non-exhaustive list of examples where differ-
ences are meaningful enough to make a given context
a new one, including: “the rank of the officers involved,
the constitutional right at issue; the generality or spec-
ificity of the official action; the extent of judicial guid-
ance as to how an officer should respond to the problem
or emergency to be confronted; the statutory or other
legal mandate under which the officer was operating;
the risk of disruptive intrusion by the Judiciary into
the functioning of other branches; or the presence of
potential special factors that previous Bivens cases did
not consider.” Ziglar, 137 S. Ct. at 1860.

If a Bivens claim arises in a new context, a Bivens
remedy “will not be available if there are ‘special fac-
tors counseling hesitation in the absence of affirmative
action by Congress.” Id. at 1857 (quoting Carlson, 446
U.S. at 18). For example, “Bivens remedies may be fore-
closed by congressional action where an ‘alternative,
existing process for protecting the interest amounts to
a convincing reason for the Judicial Branch to refrain
from providing a new and freestanding remedy in dam-
ages.” Butts v. Martin, 877 ¥.3d 571, 587-88 (5th Cir.
2017) (quoting Wilkie v. Robbins, 551 U.S. 537, 550
(2007)).
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a. Plaintiff’s Claims Arise in a New Context
1. Fifth Amendment Claim

The undersigned finds that Plaintiff’s Fifth
Amendment claim arises in a new context. The Su-
preme Court has not recognized a Bivens cause of ac-
tion in the asset forfeiture context under the Fifth
Amendment. In fact, the only explicit recognition of a
Fifth Amendment claim was in Passman, 442 U.S. 228,
which involved gender-based employment discrimina-
tion and is wholly dissimilar to the facts here.

Plaintiff, however, argues that cases need not be
identical to prior Bivens cases and cites to Igbal, 556
U.S. 662, where the Court impliedly recognized a Fifth
Amendment Bivens claim. Igbal involved allegations
that the defendants subjected a detainee to harsh con-
ditions of confinement, solely on account of his religion,
race, and/or national origin and for no legitimate peno-
logical interest, in violation of the Equal Protection
component of the Fifth Amendment Due Process
Clause. Ziglar, however, indicates that similarities to
a prior Bivens case must indeed be significant, strongly
indicating that not only must a previously recognized
Bivens case have actually arisen in the asset forfeiture
context, but also have other additional aspects in com-
mon. An equal protection claim challenging conditions
of confinement has nothing in common with an asset
forfeiture case, other than the fact that both claims
arise under the Fifth Amendment.'¢

16 Even assuming Fifth Circuit cases apply to the analysis,
they likewise provide Plaintiff with no help. The Fifth Circuit has
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Plaintiff also cites to footnote 22 in Passman,
which, in turn, cites favorably to States Marine Lines,
Inc. v. Shultz, 498 F. 2d 1146 (4th Cir. 1974), a Bivens
case legally and factually similar to the one here.'”
However, a 1979 Supreme Court footnote citing a cir-
cuit opinion not before the Court is dicta and hardly
grounds to conclude that the Supreme Court has rec-
ognized a Bivens claim in the same context as here.’®

routinely recognized the existence of a Bivens cause of action un-
der similar circumstances to those here, with one significant dif-
ference—the seized property was missing or destroyed and thus
unreturnable. See United States v. Bacon, 546 F. App’x 496, 499
(5th Cir. 2013) (“Bacon has no remedy available under Rule 41(g)
because the government has already destroyed all of his prop-
erty.”); Jaramillo-Gonzalez v. United States, 397 F. App’x 978 (5th
Cir. 2010); Bailey v. United States, 508 F.3d 736 (5th Cir. 2007);
Pena v. United States, 157 F.3d 984 (5th Cir. 1998). In other
words, there was no other form of relief for the claimant except
for a Bivens remedy.

This “damages or nothing” approach was the basis of Bivens
and Davis and is sometimes employed by the Fifth Circuit where
a Bivens remedy will be available if it is the only recourse. Plain-
tiff here though had other options, and indeed recovered his prop-
erty. Notably, too, the Fifth Circuit has never actually upheld
personal liability in an actual Bivens case or controversy in this
context and has never clarified who a proper defendant might be;
instead, the court merely recognized the existence of a cause of
action and allowed a plaintiff to amend his complaint to add a
Bivens cause of action. It will be interesting to know if the Fifth
Circuit will continue to do so in light of Ziglar.

17 Plaintiff also cites to Seguin v. Eide, 645 F.2d 804 (9th Cir.
1981), another similar Bivens case not cited by the Supreme
Court.

18 Moreover, Shultz is extremely outdated, called into ques-
tion by Bivens progeny, and likely overruled.
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Thus, Plaintiff’s Fifth Amendment claim arises in a
new context.

2. Fourth Amendment

The undersigned likewise finds that Plaintiff’s
Fourth Amendment claim arises in a new context. The
Fourth Amendment prohibits “unreasonable searches
and seizures.” U.S. Const. amend. IV. This protection
extends to “seizures conducted for purposes of civil for-
feiture.” United States v. James Daniel Good Real
Prop.,510 U.S. 43, 49 (1993). “A ‘seizure’ of property oc-
curs when there is some meaningful interference with
an individual’s possessory interests in that property.”
United States v. Jacobsen, 466 U.S. 109, 113 (1984).

Bivens of course involved a Fourth Amendment vi-
olation, and the Supreme Court has continuously rec-
ognized Fourth Amendment Bivens actions in various
contexts. Plaintiff, citing to a string of Fourth Amend-
ment Bivens cases, argues that they present a classic
Fourth Amendment pattern similar to the facts here.
See Ashcroft v. al-Kidd, 563 U.S. 731 (2011) (pretextual
detention under the federal material witness statute);
Groh v. Ramirez, 540 U.S. 551 (2004) (search pursuant
to a deficient warrant); Anderson v. Creighton, 483
U.S. 635 (1987) (warrantless search of a home to find
a robbery suspect); United States v. Place, 462 U.S.
696, 710 (1983) (holding that the 90- minute detention
of luggage “went beyond the narrow authority pos-
sessed by police to detain briefly luggage reasonably
suspected to contain narcotics.”); see also United States
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v. Portillo-Aguirre, 311 F.3d 647, 653 (5th Cir. 2002)
(quotations omitted) (holding that the detention of a
bus at an immigration checkpoint for an additional
three to five minutes to investigate whether the de-
fendant was carrying illegal drugs violated the Fourth
Amendment because the seizure extended past the
“time reasonably necessary to determine the citizen-
ship status of the persons stopped.”).

These cases, however, are meaningfully distinct
from the present case. Again, “[ilnstead of an amend-
ment-by-amendment ratification of Bivens actions,
courts must examine each new context — that is, each
new ‘potentially recurring scenario that has similar le-
gal and factual components.” De La Paz, 786 F. 3d at
372 (quoting Arar, 585 F.3d at 572). And again, none of
the Fourth Amendment cases arise in the asset forfei-
ture context.

Moreover, all of the cited cases involve an unlawful
seizure of property, or the continued seizure of prop-
erty once the initial justification for the seizure ex-
pired, thus implicating the Fourth Amendment. In
contrast, Plaintiff only conclusorily suggests that the
underlying seizure of his property was unlawful.!®* And
looking at the facts in the light most favorable to Plain-
tiff, the initial justification for the seizure of Plaintiff’s

1% He in fact never alleges that seizure was unlawful. Rather,
he contends that if he were provided a hearing, he would have
argued that “CBP lacked a lawful basis to seize his vehicle, that
the vehicle is not subject to forfeiture, and that forfeiture of the
vehicle would violate the Constitution.” Compl. 13, ECF No. 1 at
13.
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vehicle, magazine, and bullets was indeed valid, and
the justification never expired.

The true premise of Plaintiff’s argument is that
the delay in processing the forfeiture claim made the
forfeiture, not the seizure, unconstitutional. Such alle-
gations establish a potential Fifth Amendment Due
Process Clause violation, not a Fourth Amendment vi-
olation. See James Daniel Good, 510 U.S. at 48-49
(“Here the Government seized property not to preserve
evidence of wrongdoing, but to assert ownership and
control over the property itself. Our cases establish
that government action of this consequence must com-
ply with the Due Process Clauses of the Fifth and Four-
teenth Amendments.”); see also Brown, 115 F. Supp. 3d
at 63.2° Plaintiff’s simple reframing of his Fifth
Amendment claim as a Fourth Amendment claim is to
no avail. And because the distinctions here are mean-
ingful enough from prior Supreme Court cases (and
Fifth Circuit cases), Plaintiff’s Bivens claims arise in a
new context.?!

20 The most analogous Fourth Amendment case Plaintiff has
identified is Brewster v. Beck, 859 F.3d 1194 (9th Cir. 2017), which
involved a seizure pursuant to a community caretaking exception
to the Fourth Amendment, allowing for a 30-day impoundment of
vehicles that “jeopardize public safety and the efficient movement
of vehicular traffic.” Id. at 1196 (quotations omitted). According
to the Ninth Circuit, once an innocent owner came forth to claim
the seized vehicle, continued possession of her vehicle for the full
thirty days violated the Fourth Amendment. However, because
Brewster was issued by another circuit and not the Supreme
Court, it is not relevant to the present Bivens analysis.

2 To clarify, James Daniel Good was not a Bivens case.
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b. Special Factors Counsel Against Expanding
Bivens

Because Plaintiff’s claims arise in a new context,
the next question is whether special factors counsel
against expanding Bivens. With this second inquiry, a
court must make “an assessment of its impact on gov-
ernmental operations systemwide,” including “the
burdens on Government employees who are sued per-
sonally, as well as the projected costs and consequences
to the Government itself when the tort and monetary
liability mechanisms of the legal system are used to
bring about the proper formulation and implementa-
tion of public policies.” Ziglar, 137 S. Ct. at 1858. “If the
statute does not display an intent to create a private
remedy, then a cause of action does not exist and courts
may not create one, no matter how desirable that
might be as a policy matter, or how compatible with the
statute.” Id. at 1856 (internal quotations omitted).

The undersigned finds that special factors counsel
against expanding Bivens here. Of great importance
is whether Congress has already implemented proce-
dural protections. Schweiker v. Chilicky, 487 U.S.
412, 423 (1988). “When the design of a Government
program suggests that Congress has provided what it
considers adequate remedial mechanisms for constitu-
tional violations that may occur in the course of its ad-
ministration, [the Supreme Court has] not created
additional Bivens remedies.” Id. For example, in
Schweiker, the Court refused to recognize a Bivens
cause of action against administrators of the continu-
ing disability review program for due process
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violations where disabled social security claimants
were wrongfully denied benefits. A person seeking dis-
ability benefits can pursue various levels of recourse
after an initial determination of eligibility, including
review by a federal ALdJ, a hearing before the Appeals
Council, and judicial review. Id. at 424. And in Bush v.
Lucas, 462 U.S. 367 (1983), the Court refused to recog-
nize an implied cause of action for a First Amendment
claim against a supervisor because there were compre-
hensive procedural and substantive provisions for civil
service remedies.

The undersigned sees little overall distinction
between the forfeiture system in place here and the re-
view systems in place in Bush and Schweiker. Con-
gress has invoked a comprehensive forfeiture scheme
where an aggrieved party must receive notice and an
opportunity to respond, and can seek remission, miti-
gation, invoke forfeiture proceedings, or file a Rule 41
motion for the return of property. Moreover, no statu-
tory provision allows for monetary damages against ei-
ther the United States or an officer in his or her
individual capacity, thus indicating Congress’s reluc-
tance to extend the availability of monetary damages
against individual officers. See Schweiker 487 U.S. at
424 (noting how the applicable laws make “no provi-
sion for remedies in money damages against officials
responsible for unconstitutional conduct that leads to
the wrongful denial of benefits”).

Recognizing a cause of action would also have sig-
nificant consequences on the federal government and
its employees, with potential claims arising from every
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seizure against CBP agents of all types (including par-
alegals, attorneys, and agents maintaining custody
over the seized property, just to name a few).?2 “Con-
gress is in a far better position than a court to evaluate
the impact of a new species of litigation™” that would
arise and “can tailor any remedy to the problem per-
ceived, thus lessening the risk of raising a tide of suits
threatening legitimate initiative on the part of the
Government’s employees.” Wilkie, 551 U.S. at 562
(quoting Bush, 462 U.S. at 389).

Plaintiff, however, complains that the available
seizure and forfeiture remedies are in fact not reme-
dies at all and do not work quickly enough. He also at-
tempts to distinguish his claim, stating, “Whereas the
plaintiffs in Lucas and Chilicky alleged that the gov-
ernment had violated the relevant statute, Gerardo al-
leges that the government followed the relevant
statutes but that the statutes themselves violate the
Constitution . . . An administrative scheme that itself
violates the Constitution cannot possibly provide an
‘alternative’ remedy for that violation.” Pl’s Resp.

2 Notably, in Rankin v. United States, 556 F. App’x 305 (5th
Cir. 2014), under a similar statutory scheme under the Civil Asset
Forfeiture Reform Act of 2000 (“CAFRA”), 18 U.S.C. § 983, the
Fifth Circuit refused to recognize a Bivens cause of action for for-
feiture violations, noting, “Because CAFRA provides a compre-
hensive scheme for protecting property interests, no Bivens claim
is available.” Id. at 311. In reaching its conclusion, the Fifth Cir-
cuit simply cited Bush and Schweiker. Id. No doubt CAFRA has a
more comprehensive system in place than customs laws, but Ran-
kin reflects the strong significance placed on the existence of a
comprehensive statutory scheme, even where unrecompensed
damages are inevitable.
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10-11, ECF No. 56 at 16-17. But this argument per-
tains to Plaintiff’s claim regarding the failure to pro-
vide him with a post-seizure hearing, not his claim
about delays in the forfeiture process. As previously
discussed, there is nothing unconstitutional about the

forfeiture scheme itself, on its face or as applied by
CBP.

Although it is unfortunate when a statutory
scheme fails, resulting in not insignificant damages
(rental car, depreciation, insurance, etc...), the proper
inquiry here is whether Congress intended for individ-
ual liability, not whether the statutory scheme is actu-
ally successful. See, e.g., Schweiker, 487 U.S. at 428-29
(incomplete relief for damages and hardships suffered
because of delays of no consequence); Spagnola v.
Mathis, 859 F. 2d 233, 227 (D.C. Cir. 1988) (noting that
“the Chilicky Court made clear that it is the compre-
hensiveness of the statutory scheme involved, not the
‘adequacy’ of specific remedies extended thereunder,
that counsels judicial abstention”); Gaspard v. United
States, 713 F.2d 1097, 1105 (5th Cir. 1983) (“It is the
existence of the [statutory scheme], and not payment in

fact, that lessens the justification for a Bivens rem-
edy.”).

Plaintiff’s argument would also foreclose Bivens
relief in general. In arguing that Defendants were
simply following an unconstitutional scheme, he is
merely reframing his class action claims as Bivens
ones, without suggesting that Espinoza’s or any other
unnamed defendant individual’s acts were otherwise
unconstitutional. Congress “and not the individual
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defendants are responsible for creating the remedial
scheme,” and a plaintiff “cannot avoid dismissal by re-
casting [his] constitutional claims against the agency
as a Bivens action.” Knaust v. Digesualdo, 589 F. App’x
698, 701 (5th Cir. 2014).

III. CONCLUSION

In sum, all of Plaintiff’s property has been re-
turned to him; the customs/forfeiture statutes are not
unconstitutional on their face or as applied by CBP
when Defendants do not provide a prompt post-seizure
hearing; the customs/forfeiture statutes are not uncon-
stitutional for requiring a bond; Plaintiff’s motion for
class action certification is moot; and Plaintiff has
failed to state a cognizable Bivens cause of action. Alt-
hough insufficient facts are before the Court, it cer-
tainly appears plausible that Plaintiff’s due process
rights were violated when it took over two years to re-
turn his property. Compare United States v. $23,407.69
in US. Currency, 715 F.2d 162 (5th Cir. 1983) (13
month delay unreasonable, thus precluding forfeiture).
But see $8,850, 461 U.S. 555 (eighteen-month delay
not unreasonable under the circumstances). Notwith-
standing, Plaintiff’s only redress was getting his prop-
erty and bond money back.

Because Plaintiff now has all the relief to which he
is entitled, the undersigned recommends that:

1. Plaintiff’s motion for class certification (ECF
No. 4) be DENIED AS MOOT.
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2. The motion to dismiss by Defendants United
States Customs and Border Protection, United States
of America, and Kevin McAleenan (ECF No. 49) be
GRANTED, the Rule 41(g) motion DISMISSED AS
MOOT, and the class claims against them DIS-
MISSED WITH PREJUDICE to refiling by Plaintiff,
but without prejudice as to any other potential plain-
tiffs.

3. Defendant Espinoza’s motions to dismiss
(ECF No. 50) be GRANTED and the claims against
him DISMISSED WITH PREJUDICE.

Finally, the undersigned recommends that the
claims against the unknown defendants be DIS-
MISSED WITHOUT PREJUDICE. Assuming Plain-
tiff could identify any of the unknown defendants at a
later time, amendment of the complaint pursuant to
Rule 15(a)(2) of the Federal Rules of Civil Procedure to
name the specific agents would be futile, since a Bivens
claim against them would have no merit.?? Courts,
however, lack personal jurisdiction over unidentified
fictitious defendants. See Cunningham v. Advanta
Corp., 2009 WL 10704752, at *3 (N.D. Tex. Feb. 6,
2009); Taylor v. Fed. Home Loan Bank Bd., 661 F. Supp.
1341, 1350 (N.D. Tex. 1986). Therefore, the claims
should be dismissed without prejudice, pursuant to

2 Leave to amend should be allowed unless there is “undue
delay, bad faith or dilatory motive on the part of the movant, re-
peated failure to cure deficiencies by amendments previously al-
lowed, undue prejudice to the opposing party by virtue of
allowance of the amendment, futility of amendment, etc.” Foman
v. Davis, 371 U.S. 178, 182 (1962).



App. 129

Federal Rule of Civil Procedure 12(b)(2). See Int’l En-
ergy Ventures Mgmt., L.L.C. v. United Energy Grp.,
Ltd., 818 F.3d 193, 213 (5th Cir. 2016) (dismissal for

lack of personal jurisdiction must be without preju-
dice).

IV. NOTICE

The United States District Clerk shall serve a
copy of this report and recommendation on all parties
either by (1) electronic transmittal to all parties repre-
sented by an attorney registered as a filing user with
the Clerk of Court pursuant to the Court’s Procedural
Rules for Electronic Filing in Civil and Criminal Cases;
or (2) certified mail, return receipt requested, to any
party not represented by an attorney registered as a
filing user. Pursuant to 28 U.S.C. § 636(b)(1), any party
who wishes to object to this report and recommenda-
tion may do so within fourteen days after being served
with a copy. Failure to file written objections to the
findings and recommendations contained in this report
shall bar an aggrieved party from receiving a de novo
review by the District Court of the findings and
recommendations contained herein, see 28 U.S.C.
§ 636(b)(1)(c), and shall bar an aggrieved party from
appealing “the unobjected-to proposed factual findings
and legal conclusions accepted by the District Court”
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except on grounds of plain error. Douglass v. United
Servs. Auto. Ass’n, 79 F.3d 1415, 1429 (5th Cir. 1996).

SIGNED and ENTERED on July 23, 2018.

/s/ Collis White
COLLIS WHITE
UNITED STATES
MAGISTRATE JUDGE
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[SEAL] U.S. Customs & Border Protection
P.O. Box 3130
Laredo, Texas 78044-3130

NOTICE OF SEIZURE AND
INFORMATION TO CLAIMANTS
NON-CAFRA FORM

CERTIFIED — RETURN RECEIPT REQUESTED:
70131710000177142442

October 1, 2015

Gerardo Cesar Cerna
[Address Redacted]
Tyner, Kentucky 40486

Re: Case Number 2015230300013601
Dear Sir/Madam:

This is to notify you that U.S. Customs and Border Pro-
tection (OFO) seized the property described below at
Eagle Pass, TX on 9/21/2015:

Quantity| UOM DESCRIPTION |Appraised
Value
1 BG |.380 Caliber $2.00
Ammunition (EA 5)
1 BG [SIG Sauer .380 $39.99
Magazine Auto (EA 1)
1 EA 2014 Ford — F-250 — $38,000.00
VIN: 1IFT7TW2BTS8EEB
05962
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The property was seized and is subject to forfeiture
under the provisions of 19USC1595a(d), 22USC401,
22USC2778 & 22CFRPart127.1, because any arms or
munitions of war or other articles known or where
probable cause exist to believe that the arms or muni-
tions of war or any vessel, vehicle or aircraft or other
articles, are intended to be or are being or have been
exported or removed from the US in violation of law
are subject to be seizure.

The facts available to CBP indicate that you might
have an interest in the seized property. The purpose of
this letter is to advise you of the options available to
you concerning this seizure. An important document —
an “Election of Proceedings” form is enclosed with this
letter. You must choose one of the options outlined be-
low, indicate your choice on the “Election of Proceed-
ings” form, and return it and any other necessary
documents to CBP within the allotted time frame.
Should you choose to abandon the property, you must
still complete the “Election of Proceedings” form and
return it to CBP.

Your options are as follows:

1. Petition: You may file a petition with this office
within 30 days from the date of this letter in ac-
cordance with Title 19, United States Code
(U.S.C.), Section 1618 (19 U.S.C. §1618) and Title
19, Code of Federal Regulations (C.F.R.), Sections
171.1 and 171.2 (19 C.F.R. §§ 171.1, 171.2), seek-
ing remission of the forfeiture. The petition does
not need to be in any specific form, but it must de-
scribe the property involved, identify the date and
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place of the seizure, include all the facts and cir-
cumstances which you believe warrant relief from
forfeiture, and must include proof of your interest
in or claim to the property. Examples of proof of
interest include, but are not limited to a car title,
loan agreement, or documentation of the source of

funds. If you choose this option, you must check
Box 1 on the “Election of Proceedings” form.

By completing Box 1 on the “Election of Proceed-
ings” form, you are requesting administrative pro-
cessing of your case by CBP. You are requesting
that CBP refrain from beginning forfeiture pro-
ceedings while your petition is pending or that
CBP halt administrative forfeiture proceedings, if
they have already commenced. However, if CBP
has already referred the matter to the U.S. Attor-
ney’s Office for the institution of judicial forfeiture
proceedings, your petition will be forwarded to the
U.S. Attorney for consideration.

If you are dissatisfied with the petition decision
(initial petition or supplemental petition), you will
have an additional 60 days from the date of the
initial petition decision, or 60 days from the date
of the supplemental petition decision, or such
other time as specified by the Fines, Penalties and
Forfeitures Officer to file a claim to the property,
along with the required cost bond, requesting re-
ferral of the matter to the U.S. Attorney’s Office for
judicial action. If you do not act within these time
frames, CBP may forfeit the property to the
United States as authorized by law.

At any point prior to the forfeiture of the property,
you may request a referral to the U.S. Attorney by
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filing a claim and cost bond. Please see section 4 of
this letter for information on how to file a claim
and cost bond. If you take such action after filing
a petition for relief, your pending petition will be
withdrawn from consideration.

Offer in Compromise: At any time prior to for-
feiture, you may file an offer in compromise in ac-
cordance with Title 19, U.S.C., Section 1617 (19
U.S.C. § 1617) and Title 19, C.F.R., Sections 161.5
and 171.31 (19 C.F.R. §§ 161.5, 171.31). The offer
must specifically state that you are making it un-
der the provisions of 19 U.S.C. § 1617. If you are
offering money in settlement of the case, you must
include payment (bank draft, cashier’s check or
certified check, drawn on a U.S. financial institu-
tion, and made payable to CBP) in the amount of
your offer. CBP may only consider the amount of
your offer and will return the full offer if it is re-
jected. This option may serve to delay the case. If
you choose this option, you must check Box 2 on

the “Election of Proceedings” form.

If you chose to submit an offer in compromise and
are dissatisfied with the offer decision, you will
have an additional 30 days from the date of the
offer decision to file a claim and bond requesting a
referral for judicial action. If you do not act within
the additional 30 days, the property may be for-
feited to the United States.

You may also request a referral for judicial action
at any point prior to the issuance of the offer in
compromise decision. (Please see section 4 of this
letter for information on how to file a claim and
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cost bond.) If you take such action, your petition or
offer will he considered to have been withdrawn.

If, upon receipt of your offer, the matter has al-
ready been referred to the U.S. Attorney for the in-
stitution of judicial forfeiture proceedings, your
over will be forwarded to the United States Attor-
ney for consideration as an offer of settlement in
the judicial case, as appropriate.

Abandon: You may abandon the property or state
that you have no claim or interest in it. If you
choose this option, you should check Box 3 on the
“Election of Proceedings” form. The Government
may proceed with forfeiture proceedings or ad-
dress claims from other parties concerning the

property, without further involving you.

Court Action: You may request to have this mat-
ter referred to the U.S. Attorney for institution of
judicial forfeiture proceedings by notifying the of-
fice identified in this letter, in writing, that you do
not intend to file a petition or offer in compromise
with CBP or post the value of the merchandise to
obtain its release on payment (see below). If you

choose this option, you should check Box 4 on the

“Election of Proceedings” form.

If you chose this option, you must submit to CBP
(at the address provided at the end of this letter)
a claim and cost bond in the penal sum of $5,000
or 10 percent of the value of the claimed property,
whichever is less, but in no case shall the amount
of the bond be less than $250.00.

If you file the claim and bond, the case will be re-
ferred promptly to the appropriate U.S. Attorney
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for the institution of judicial proceedings in Fed-
eral court to forfeit the seized property in accord-
ance with 19 U.S.C. § 1608 and 19 C.F.R. § 162.47.
You may then file a petition for relief with the De-
partment of Justice pursuant to Title 28, Code of
Federal Register, Part 9 (28 C.F.R. Pt. 9). Failure
to submit a bond with the claim will render the
request for judicial proceedings incomplete, and
therefore, defective. This means that the case will
NOT be referred to the appropriate U.S. Attorney.

If you wish the Government to seek judicial forfei-
ture proceedings but cannot afford to post the
bond, you should contact the Fines, Penalties &
Forfeitures Officer or Asset Forfeiture Officer of
CBP (where applicable) so that CBP can make a
determination of your financial ability to pay the
bond. If a determination of inability to pay is
made, the cost of the bond may be waived in its
entirety. The case will be referred promptly and
you may then file a petition for relief with the De-
partment of Justice pursuant to 28 C.F.R. Pt. 9.

Take No Action: If you choose to do nothing, CBP may
seek to forfeit the property. In order to obtain forfei-
ture, CBP must publish a notice of seizure and intent
to forfeit for 30 consecutive days, and after that time
the Government acquires full title to the seized prop-
erty. The first notice will be posted on or about 30 days
from the date of this letter.

For property appraised in excess of $5,000, CBP
will post notice of seizure and intent to forfeit on
the Internet at www.forfeiture.gov for 30 consecu-
tive days.
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For property appraised at $5000 or less, CBP
will post notice of seizure and intent to forfeit
in a conspicuous place accessible to the public
at the customhouse or Border Patrol sector of-
fice (where appropriate) nearest the place of
seizure as well as on the internet at www.
forfeiture.gov for 30 consecutive days.

Release on Payment: If the seized merchandise is
not, by law, prohibited from entry into the commerce of
the United States, you may, within 30 days of this let-
ter, submit an offer to pay the full appraised domestic
value of the seized property accompanied by the full
payment (bank draft, cashier’s check or certified check,
drawn on a U.S. financial institution, and made paya-
ble to CBP) or an irrevocable letter of credit in accord-
ance with 19 U.S.C. § 1614 and 19 C.F.R. § 162.44.

If CBP accepts your offer to substitute release of the
seized property on payment, the property will be im-
mediately released, and the payment or letter of credit
will be substituted for the seized property. You may

still submit a petition, offer in compromise, or file a
claim and cost bond requesting that the matter be re-
ferred to the U.S. Attorney’s Office, and you must check
the appropriate box on the “Election of Proceedings”
form. The decision letter on your offer will provide you
with the time frames for those options. If, upon receipt
of your offer, the matter has already been referred to
the U.S. Attorney’s Office for the institution of judicial
forfeiture proceedings, your offer will be forwarded to
the U.S. Attorney for consideration.
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Holder of a Lien or Security Interest: If you are a
holder of a lien or security interest and you do not file
a request for court action (option 4 above), you may
avail yourself of any of the other options listed. No re-
lief will be granted to you until after forfeiture, unless
your petition, offer or request is accompanied by an
agreement to hold the United States, its officers and
employees harmless, and a release from the registered
owner and/or person from whom the property was
seized.

All accompanying documents, including supporting
documents, must be in the English language or accom-

panied by an English language translation and sub-
mitted in duplicate.

No matter which box you check on the enclosed “Elec-
tion of Proceedings” form, you should sign, date and re-
turn the form, along with any petition, offer in
compromise, or request for judicial forfeiture proceed-
ings if those documents are necessary to support the
option you choose. If you did not receive this form,
please call the telephone number below.

In addition to the seizure and forfeiture liability, you
may be liable for a civil penalty in this matter. If you
are liable for a civil penalty, details on the civil penalty
are in the attached letter; or, if not attached, are being
prepared and will be mailed shortly.

All correspondence should be addressed to U.S. Cus-
toms and Border Protection, P.O. Box 3130. Should fur-
ther information be required, contact Juan Espinoza at
Fines, Penalties and Forfeitures Office, Lincoln Juarez



App. 139

Bridge — Building II at [Phone Number Redacted]. In-
quiries should reference the case number.

Sincerely,

/s/ [Illegible]
Liza Lopez
Fines, Penalties and Forfeitures Officer

Enclosures: Election of Proceedings — Non-CAFRA
Form

A FALSE STATEMENT OR CLAIM MAY SUBJECT
A PERSON TO PROSECUTION UNDER TITLE 18,
U.S.C., SECTION 1001 AND/OR 1621, AND MAY BE
PUNISHABLE BY A FINE AND IMPRISONMENT
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RELEVANT CONSTITUTIONAL
AND STATUTORY PROVISIONS

Constitution of the United States
Amendment V.

No person shall be held to answer for a capital, or oth-
erwise infamous crime, unless on a presentment or in-
dictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due pro-
cess of law; nor shall private property be taken for pub-
lic use, without just compensation.

19 U.S.C. § 1603
Seizure; warrants and reports

(a) Any property which is subject to forfeiture to
the United States for violation of the customs laws
and which is not subject to search and seizure in ac-
cordance with the provisions of section 1595 of this
title, may be seized by the appropriate officer or per-
son upon process issued in the same manner as pro-
vided for a search warrant under the Federal Rules
of Criminal Procedure. This authority is in addition
to any seizure authority otherwise provided by law.
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(b) Whenever a seizure of merchandise for viola-
tion of the customs laws is made, or a violation of the
customs laws is discovered, and legal proceedings by
the United States attorney in connection with such
seizure or discovery are required, it shall be the duty
of the appropriate customs officer to report promptly
such seizure or violation to the United States attor-
ney for the district in which such violation has oc-
curred, or in which such seizure was made, and to
include in such report a statement of all the facts and
circumstances of the case within his knowledge, with
the names of the witnesses and a citation to the stat-
ute or statutes believed to have been violated, and on
which reliance may be had for forfeiture or convic-
tion.

19 U.S.C. § 1604

Seizure; prosecution

It shall be the duty of the Attorney General of the
United States immediately to inquire into the facts of
cases reported to him by customs officers and the laws
applicable thereto, and if it appears probable that any
fine, penalty, or forfeiture has been incurred by reason
of such violation, for the recovery of which the institu-
tion of proceedings in the United States district court
or the Court of International Trade is necessary, forth-
with to cause the proper proceedings to be commenced
and prosecuted, without delay, for the recovery of such
fine, penalty, or forfeiture in such case provided, unless,



App. 142

upon inquiry and examination, the Attorney General
decides that such proceedings can not probably be sus-
tained or that the ends of public justice do not require
that they should be instituted or prosecuted, in which
case he shall report the facts to the Secretary of the
Treasury for his direction in the premises.

19 U.S.C. § 1607

Seizure; value $500,000 or less, prohibited
articles, transporting conveyances

(a) Notice of seizure
If-

(1) the value of such seized vessel, vehicle, air-
craft, merchandise, or baggage does not exceed
$500,000;

(2) such seized merchandise is merchandise the
importation of which is prohibited;

(3) such seized vessel, vehicle, or aircraft was
used to import, export, transport, or store any con-
trolled substance or listed chemical; or

(4) such seized merchandise is any monetary in-
strument within the meaning of section 5312(a)(3)
of Title 31,

the appropriate customs officer shall cause a notice of
the seizure of such articles and the intention to forfeit
and sell or otherwise dispose of the same according to
law to be published for at least three successive weeks
in such manner as the Secretary of the Treasury may
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direct. Written notice of seizure together with infor-
mation on the applicable procedures shall be sent to
each party who appears to have an interest in the
seized article.

(b) “Controlled substance” and “listed chemi-
cal” defined

As used in this section, the terms “controlled sub-
stance” and “listed chemical” have the meaning given
such terms in section 802 of Title 21.

(c) Report to Congress

The Commissioner of U.S. Customs and Border Protec-
tion shall submit to the Congress, by no later than Feb-
ruary 1 of each fiscal year, a report on the total dollar
value of uncontested seizures of monetary instruments
having a value of over $100,000 which, or the proceeds
of which, have not been deposited into the Customs
Forfeiture Fund under section 1613b of this title
within 120 days of seizure, as of the end of the previous
fiscal year.

19 U.S.C. § 1608
Seizure; claims; judicial condemnation

Any person claiming such vessel, vehicle, aircraft, mer-
chandise, or baggage may at any time within twenty
days from the date of the first publication of the notice
of seizure file with the appropriate customs officer a
claim stating his interest therein. Upon the filing of
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such claim, and the giving of a bond to the United
States in the penal sum of $5,000 or 10 percent of the
value of the claimed property, whichever is lower, but
not less than $250, with sureties to be approved by
such customs officer, conditioned that in case of con-
demnation of the articles so claimed the obligor shall
pay all the costs and expenses of the proceedings to ob-
tain such condemnation, such customs officer shall
transmit such claim and bond, with a duplicate list and
description of the articles seized, to the United States
attorney for the district in which seizure was made,
who shall proceed to a condemnation of the merchan-
dise or other property in the manner prescribed by law.

19 U.S.C. § 1609
Seizure; summary forfeiture and sale

(A) In general

If no such claim is filed or bond given within the twenty
days hereinbefore specified, the appropriate customs
officer shall declare the vessel, vehicle, aircraft, mer-
chandise, or baggage forfeited, and shall sell the same
at public auction in the same manner as merchandise
abandoned to the United States is sold or otherwise
dispose of the same according to law, and shall deposit
the proceeds of sale, after deducting the expenses de-
scribed in section 1613 of this title, into the Customs
Forfeiture Fund.
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(b) Effect

A declaration of forfeiture under this section shall have
the same force and effect as a final decree and order of
forfeiture in a judicial forfeiture proceeding in a dis-
trict court of the United States. Title shall be deemed
to vest in the United States free and clear of any liens
or encumbrances (except for first preferred ship mort-
gages pursuant to subsection O of section 30 of the
Ship Mortgage Act, 1920 (46 U.S.C. App. 961) or any
corresponding revision, consolidation, and enactment
of such subsection in Title 46) from the date of the act
for which the forfeiture was incurred. Officials of the
various States, insular possessions, territories, and
commonwealths of the United States shall, upon appli-
cation of the appropriate customs officer accompanied
by a certified copy of the declaration of forfeiture, re-
move any recorded liens or encumbrances which apply
to such property and issue or reissue the necessary cer-
tificates of title, registration certificates, or similar doc-
uments to the United States or to any transferee of the
United States.

19 U.S.C. § 1610
Seizure; judicial forfeiture proceedings

If any vessel, vehicle, aircraft, merchandise, or baggage
is not subject to section 1607 of this title, the appropri-
ate customs officer shall transmit a report of the case,
with the names of available witnesses, to the United
States attorney for the district in which the seizure
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was made for the institution of the proper proceedings
for the condemnation of such property.

19 U.S.C. § 1618
Remission or mitigation of penalties

Whenever any person interested in any vessel, vehicle,
aircraft, merchandise, or baggage seized under the pro-
visions of this chapter, or who has incurred, or is al-
leged to have incurred, any fine or penalty thereunder,
files with the Secretary of the Treasury if under the
customs laws, and with the Commandant of the Coast
Guard or the Commissioner of U.S. Customs and Bor-
der Protection, as the case may be, if under the navi-
gation laws, before the sale of such vessel, vehicle,
aircraft, merchandise, or baggage a petition for the
remission or mitigation of such fine, penalty, or forfei-
ture, the Secretary of the Treasury, the Commandant
of the Coast Guard, or the Commissioner of U.S. Cus-
toms and Border Protection, if he finds that such fine,
penalty, or forfeiture was incurred without willful neg-
ligence or without any intention on the part of the pe-
titioner to defraud the revenue or to violate the law, or
finds the existence of such mitigating circumstances as
to justify the remission or mitigation of such fine, pen-
alty, or forfeiture, may remit or mitigate the same upon
such terms and conditions as he deems reasonable and
just, or order discontinuance of any prosecution relat-
ing thereto. In order to enable him to ascertain the
facts, the Secretary of the Treasury may issue a com-
mission to any customs officer to take testimony upon
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such petition: Provided, That nothing in this section
shall be construed to deprive any person of an award
of compensation made before the filing of such petition.






