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ORDER:

Following a jury trial, Aaron Orlando Richards, Louisiana prisoner 

# 388486, was convicted of one count of second-degree robbery and 

sentenced, as a habitual offender, to serve life in prison. Now, following the 

district court’s denial of his 28 U.S.C. § 2254 habeas corpus petition, he 

moves this court for a certificate of appealability (CO A) on claims concerning 

evidentiary sufficiency, his sentence, the jury, and ineffective assistance of 

counsel.

was

A prisoner will receive a CO A only if he “has made a substantial 
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see 

Miller-El v. Cockrell, 537 U.S. 322, 336 (2003); Slack v. McDaniel, 529 U.S.

/
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A



473, 484 (2000). One “satisfies this standard by demonstrating that jurists 

of reason could disagree with the district court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented 

adequate to deserve encouragement to proceed further. ” Miller-Ely 537 U.S. 
at 327. Because Richards has not met this standard, his COA motion is 

DENIED.

are

Edith rf^JoNES 
United States Circuit Judge
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SEC P

JUDGMENT

ROBERT R. SUMMERHAYS, UNITED STATES DISTRICT JUDGE

*1 For the reasons stated in the Report and Recommendation of the Magistrate Judge 
previously filed herein, and after an independent review of the record, determining that the 
findings are correct under the applicable law, and considering the objections to the Report 
and Recommendation in the record;

IT IS ORDERED, ADJUDGED AND DECREED that the instant Petition for Writ of Habeas 
Corpus be DENIED and DISMISSED WITH PREJUDICE.

THUS DONE AND SIGNED in chambers on this 22 nd day of June, 2020.
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REPORT AND RECOMMENDATION

PATRICK J. HANNA, UNITED STATES MAGISTRATE JUDGE

’1 Pro se petitioner Aaron Orlando Richards, a prisoner in the custody of Louisiana's 
Department of Corrections, filed the instant petition for writ of habeas corpus, pursuant to 28 
U.S.C. § 2254, on March 8, 2019. Rec. Doc. 1. Petitioner attacks his 2011 conviction for 
second degree robbery and the life sentence imposed thereon by the Fifteenth Judicial 
District Court, Lafayette Parish. This matter has been referred to the undersigned for review, 
report, and recommendation in accordance with the provisions of 28 U.S.C. § 636 and the 
standing orders of the Court. For the following reasons it is recommended that the petition 
be DISMISSED WITH PREJUDICE.

I. Background

a. Factual Background
On April 16, 2009, Petitioner, Aaron Richards, along with another man, accosted a woman 
as she exited her car in the parking lot of Buffalo Wild Wings Sports Bar. The man punched 
the victim twice in the face, causing serious injury, took her purse containing credit cards 
and money while Richards acted as a lookout.

b. Procedural Background
Aaron Orlando Richards was charged on October 15, 2009, by a bill of information, with one 
count of second-degree robbery, a violation of La.R.S. 14:64.4. A jury trial commenced on 
October 11, 2011, and on October 12, 2011, the jury returned a verdict of guilty as charged. 
On May 30, 2012, Richards was sentenced to twenty-five years imprisonment. Petitioner 
was charged as an habitual offender, on December 7, 2011 and a hearing was set. 
Petitioner filed a “Motion for Reconsideration of Sentence* on June 8, 2012, which was 
denied without hearing on June 12, 2012.

On August 8, 2012, the habitual offender hearing was held. The trial court found the 
Petitioner to be a third felony offender and, pursuant to La. R.S. 15:529.1 (A)(3)(b), 
sentenced him to imprisonment for life without the benefit of parole, probation, or 
suspension of sentence. He filed a “Motion for Reconsideration of Sentence" on August 23, 
2012, asserting that the sentence was excessive, which was denied without hearing.

Petitioner filed appeals of his conviction and sentence in two separate dockets, KA-12-1382 
and KA-12-1354, in the Third Circuit Court of Appeals, raising the following issues: (1) the 
State of Louisiana failed to affirmatively prove that the confession given on May 5, 2009, 
was freely and voluntarily made and not made under the influence of fear; (2) without the 
inadmissible confession, the State failed to provide sufficient evidence that Petitioner

Appendix1 of 11 3/22/21, 11:29 AM

https://nextcorrectional.westlaw.com/Document/I4c0416d0b57


Richards v. Vannoy | WestlawNext https://nextcorrectional.westlaw.com/Document/I4c0416d0b57...

committed the offense of second degree robbery; and (3) excessive sentence, in two 
opinions, rendered June 5, 2013, the Third Circuit affirmed the conviction and sentence. 
State v. Richards, 12-1382 (La. App. 3 Cir. 6/5/2013), 114 So.3d 663 and State v. Richards, 
12-1354 (La. App. 3 Cir. 6/5/13), 114So.3d639.

Petitioner filed an application for writ of certiorari in the Louisiana Supreme Court, raising all 
three issues which was denied on January 27, 2014. Sfate v. Richards, 13-1607 (La. 
1/27/14), 130 So.3d 958. Petitioner did not apply for certiorari in the United States Supreme 
Court. Rec. Doc. 1, p.3,119(h).

*2 Petitioner filed an application for post-conviction relief in the trial court on or about 
January 16, 2015, raising the following claims: (1) trial court erred in denying Petitioner's 
challenge for cause of prospective juror who stated that he would give more weight to the 
testimony of a police officer than a lay person; (2) there was jury misconduct/contamination 
during voir dire; (3) trial counsel was ineffective for not understanding the law of principals 
and, in doing so, he neglected the central issue in Petitioner's case; and (4) trial counsel 
was ineffective for failing to file any pre-trial motions, failing to investigate and failing to 
present a meaningful defense. Rec. Doc. 8-1, pp. 20-54. The trial court denied Petitioner's 
application in a written ruling dated May 8, 2015. Rec. Doc. 15-4, pp. 58-61. Petitioner then 
filed an application for writ of review in the Third Circuit on or about June 10, 2015, pursuant 
to which that court remanded the matter to the trial court for a hearing on whether trial 
counsel was ineffective for failing to present a viable defense and whether trial counsel's 
questioning during voir dire contaminated the first panel. Rec. Doc. 1-3, p. 62. In all other 
respects, Petitioner’s writ was denied.

Following a February 15, 2017 evidentiary hearing, wherein Petitioner was represented by 
counsel, the trial court denied Petitioner’s claims. Petitioner again applied for writ of review 
in the Third Circuit on or about June 2, 2017. The Third Circuit, under Docket Number 
KH-17-00513, denied the portion of the application seeking review of claims encompassed 
by the remand order, as it did not comply with La. Code Crim.P. art. 912.1(C) and City of 
Baton Rouge v. Plain, 433 So.2d 710 (La. 6/10/83), cert denied, 464 U.S. 896,104 S.Ct. 246 
(1983). The writ application did not contain a transcript of the evidentiary hearing in the trial 
court or a copy of any of the exhibits introduced into evidence. Rec. Doc. 1-3, pp. 57-68.
The court also denied, as being repetitive, Petitioner's claims that trial counsel was 
ineffective for failing to file pretrial motions and conduct discovery, as these claims were 
denied in a prior writ application. The Louisiana Supreme Court denied Petitioner's writ 
application on January 14, 2018, because “Petitioner has not demonstrated that he sought 
review in the court(s) below before filing in this Court nor shown the 'extraordinary 
circumstances' that would justify bypassing that level of review.” Sfafe ex rel. Orlando v. 
state, 2017-2016 (La. 1/29/18), 233 So.3d 608; see also Rec. Doc. 8-1, pp. 136-137. That 
Court later granted Petitioner's Motion for Reconsideration, and denied relief, on January 14, 
2019. Rec. Doc. 8-1, p. 137.

Petitioner filed the instant petition on March 8, 2019, raising the following claims: (1) the 
State did not prove beyond a reasonable doubt that Petitioner confessed to acting as a 
lookout in the robbery in violation of the Fifth, Sixth, and Fourteenth Amendments to the 
United States Constitution; (2) the State's evidence, especially without the uncorroborated 
hearsay statement of a police officer that Richards confessed to acting as a lookout, is 
insufficient to support the jury's verdict; (3) Richards' sentence of life imprisonment is 
unconstitutional and in violation of the Eighth, Thirteenth, and Fourteenth Amendments; (4) 
trial court erred in denying Petitioner's challenge for cause of prospective juror who said that 
he would give more weight to the testimony of a police officer than a iay person; (5) 
Petitioner was deprived of his Due Process and Equal Protection rights in violation of the 
Sixth and Fourteenth Amendments as a result of jury misconduct and/or contamination; (6) 
Petitioner was denied of his right to present a defense due to his trial counsel’s failure to 
understand the law of principals; and (7) trial counsel was ineffective for failing to file any 
pre-trial motions, failing to investigate and failing to present a meaningful defense. Rec. Doc. 
1. The State responded to the petition on November 12, 2019. Rec. Doc. 16. The matter is 
now ripe for review.

II. Law and Analysis

a. Standard of Review - 28 U.S.C. § 2254
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The Antiterrorism and Effective Death Penalty Act (“AEDPA") of 1996, 28 U.S.C. § 2254, 
governs habeas corpus relief. The AEDPA limits how a federal court may consider habeas 
claims. After the state courts have “adjudicated the merits’ of an inmate's complaints, 
federal review “is limited to the record that was before the state court[.]“ Cullen v. Pinholster, 
536 U.S. 170, 180 (2011).

*3 To overcome AEDPA's relitigation bar, a state prisoner must shoehorn his claim into one 
of its narrow exceptions. Langley v. Prince, 962 F.3d 145, 155 (5th Cir. 2019). As relevant 
here, he must show the state court's adjudication of the claim “resulted in a decision that 
was [1] contrary to, or [2] involved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the United States.’ Id:, 28 U.S.C. § 
2254(d)(1).

The first exception to the relitigation bar—the “contrary to’ prong—is generally regarded as 
the narrower of the two. Id. A state-court decision is “contrary to’ clearly established federal 
law only if it “arrives at a conclusion opposite to that reached by [the Supreme] Court on a 
question of law or if it resolves “a case differently than [the Supreme] Court has on a set of 
materially indistinguishable facts." Id. (citing Terry Williams v. Taylor, 529 U.S. 362, 413 
(2000)).

The other exception to § 2254(d)(1 )’s relitigation bar is the “unreasonable application’ prong, 
which is almost equally unforgiving. Id. at 156. The Supreme Court has repeatedly held that 
it is not enough to show the state court was wrong. Id.; see also, Renico v. Lett, 559 U.S. 
766, 773 (2010) (“[A] federal habeas court may not issue the writ simply because that court 
concludes in its independent judgment that the relevant state-court decision applied clearly 
established federal law erroneously or incorrectly.’ (quotation omitted)); Schriro v. Landrigan, 
550 U.S. 465, 473 (2007) (“The question under AEDPA is not whether a federal court 
believes the state court's determination was incorrect but whether that determination was 
unreasonable—a substantially higher threshold.’). Rather, the relitigation bar forecloses 
relief unless the prisoner can show the state court was so wrong that the error was ‘well 
understood and comprehended in existing law beyond any possibility for fairminded 
disagreement.’ Id. (citing Shoop v. Hill, 139 S. Ct. 504, 506 (2019)) (per curiam) (quotation 
omitted). In other words, the unreasonable-application exception asks whether it is ‘beyond 
the realm of possibility that a fairminded jurist could" agree with the state court. Id. (citing 
Woods v. Etherton, 136 S. Ct. 1149, 1152 (2016)) (per curiam); see also Sexton v. 
Beaudreaux, 138 S. Ct. 2555, 2558 (2018) (per curiam) (asking “whether it is possible 
fairminded jurists could disagree that those arguments or theories are inconsistent with the 
holding in a prior decision of this Courf (quotation omitted)).

Overcoming AEDPA's relitigation bar is necessary, but not sufficient, to win habeas relief. 
Even after overcoming the bar, the prisoner still must “show, on de novo review, that [he is] 
'in custody in violation of the Constitution or laws or treaties of the United States.’ ’ Id. (citing 
Salts v. Epps. 676 F.3d 468, 480 (5th Cir. 2012)) (quoting 28 U.S.C. § 2254(a)); see also 
Berghuis v. Thompkins, 560 U.S. 370, 390 (2010) (‘[A] habeas petitioner will not be entitled 
to a writ of habeas corpus if his or her claim is rejected on de novo review [under] § 
2254(a).’).

Section 2254(d)(2) speaks to factual determinations made by the state courts. Federal 
courts presume such determinations to be correct; however, a petitioner can rebut this 
presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

b. Claims

1. Claim 1 • The State did not prove, beyond a reasonable doubt, that Richards 
confessed to acting as a lookout in a robbery, in violation of the Fifth', Sixth and 
Fourteenth Amendments to the United States Constitution.

2. Claim 2 - The State's evidence, especially without the uncorroborated hearsay 
statement of a police officer that Richards confessed to acting as lookout, is 
insufficient to support the jury's verdict.
*4 Petitioner argues that the State did not prove, beyond a reasonable doubt, that he 
confessed to participating in the robbery and, without the confession, the evidence was 
insufficient to support the jury's verdict. Rec. Doc. 1, pp. 5, 7. These issues were addressed 
together by the Louisiana Third Circuit Court of Appeal on direct appeal and, as such, this
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Court will address them in the same manner.

The record reflects that Petitioner was questioned twice by detectives in this case. The first 
time, following his April 28, 2009 arrest, he denied knowing anything about the robbery to 
Detective Todd Borel. Rec. Doc. 15-6, pp. 192, 206-08. Detective Borel had no further 
contact with Petitioner until May 5, 2009, when Petitioner appeared at the Lafayette Police 
Department and asked to speak with Det. Borel who, at that time, informed him of his 
Miranda rights, via an Advice of Rights form, which Petitioner signed, indicating his 
understanding of those rights and willingness to speak with detectives. Id. at pp. 201-11.
Both forms were introduced at trial. It was at this time that Petitioner admitted to participating 
in the robbery as a lookout, and telling the detective that the victim's purse was thrown out of 
the window. Id. When questioned about the fact that the victim told police that the 
perpetrator wore a green polo shirt and that he was observed on a video from Walmart 
wearing a green polo shirt within an hour of the robbery using the victim’s credit card, he 
responded that he switched shirts with the person who actually committed the robbery. Id. at 
pp. 211-13.

On direct appeal, Petitioner argued that “(tjhe obligation to establish the free and voluntary 
nature of the confession or statement is mandatory and must be affirmatively established by 
the State. This cannot and was not waived by the defendant and is not simply a prophylactic 
measure that can be skipped." However, the appellate court agreed with the State's 
argument that Petitioner neither filed a motion to suppress the statements prior to trial, nor 
did he object to the police officer's testimony regarding the statements he made during the 
interrogation concerning his participation in the second-degree robbery. The state courts 
applied the proper federal standard, Miranda, and Petitioner failed to provide any evidence 
to rebut the state's determination that this confession was freely and property made. 
Accordingly, the state court's adjudication of the claim did not result in a decision that was 
contrary to, or involved an unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States and, as such, Petitioner is not 
entitled to relief on this claim.

Petitioner next argues that the evidence was insufficient to support his conviction, especially 
without his confession. However, the confession was admissible and not a violation of his 
constitutional rights and, therefore, the evidence at trial was sufficient to support the jury's 
verdict.

Jackson v. Virginia. 443 U.S. 307 (1979), provides the appropriate United States Supreme 
Court standard for consideration of a claim of insufficient evidence. Under Jackson, a federal 
habeas court addressing an insufficiency of the evidence claim must determine, after 
viewing the evidence in the light most favorable to the prosecution, whether a rational trier of 
fact could have found that the essential elements of the crime were proven beyond a 
reasonable doubt. Id. at 319; Williams v. Cain, 408 F. App'x 817, 821 (5th Cir. 2011); Perez 
v. Cain. 529 F.3d 588, 594 (5th Cir. 2008). Thus, to determine whether the commission of a 
crime is adequately supported by the record, the Court must review the substantive 
elements of the crime as defined by state law. Perez, 529 F.3d at 594 (citing Jackson, 443 
U. S. at 324 n. 16).

*5 The Court’s consideration of the sufficiency of the evidence extends only to what was 
presented at trial. See McDaniel v. Brown, 558 U.S. 120,131 (2010) (recognizing that a 
reviewing court must consider the trial evidence as a whole under Jackson); Johnson v.
Cain, 347 F. App'x 89, 91 (5th Cir. 2009) (Jackson standard relies “upon the record evidence 
adduced at the trial") (quoting Jackson, 443 U.S. at 324). Review of the sufficiency of the 
evidence, however, does not include review of the weight of the evidence or the credibility of 
the witnesses, because those determinations are the exclusive province of the jury. United 
States v. Young, 107 F. App’x 442, 443 (5th Cir. 2004) (citing United States v. Garcia, 995 
F.2d 556, 561 (5th Cir. 1993)); see Jackson, 443 U.S. at 319 (noting that it is the jury's 
responsibility “to resolve conflicts in the testimony, to weigh the evidence, and to draw 
reasonable inferences from basic facts to ultimate facts”). All credibility choices and 
conflicting inferences must be resolved in favor of the verdict. Ramirez v. Dretke, 398 F.3d 
691,695 (5th Cir. 2005).

A federal habeas court is not authorized to substitute its interpretation of the evidence or its 
view of the credibility of witnesses in place of the fact-finder. Weeks v. Scott, 55 F3d 1059, 7
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1062 {5th Cir. 1995); Alexanderv. McCotter, 775 F.2d 595, 598 (5th Cir. 1986), In addition, 
“(t]he Jackson inquiry 'does not focus on whether the trier of fact made the correct guilt or 
innocence determination, but rather whether it made a rational decision to convict or acquit.' 
’ Santellan v. Cockrell, 271 F.3d 190, 193 {5th Cir. 2001) (quoting Herrera v. Collins, 506 
U.S. 390(1993)).

A claim of insufficient evidence presents a mixed question of law and fact. Perez, 529 F.3d 
at 594. Therefore, this Court must examine whether the state courts' denial of relief was 
contrary to, or an unreasonable application of, United States Supreme Court precedent.

In addition to Petitioner’s confession, the victim testified at trial that she was punched in the 
face and her purse was taken from her lap. Rec. Doc. 15-6, p. 143. She identified the 
perpetrator as a male with a dark complexion, broad shoulders, dark hair, wearing a green 
polo shirt. Id. at p. 144. The Petitioner was observed on video with another male attempting 
to purchase items at a Wal-Mart in a neighboring city with the victim's credit card, within an 
hour of the robbery, wearing a green polo shirt. Id. at p. 188. After admitting to participating 
in the robbery and then being confronted with the victim’s statement that the perpetrator was 
wearing a green polo shirt, he told detectives that he and the actual perpetrator switched 
shirts. Id. at p. 211.

Accordingly, this Court agrees that a rational trier of fact, after viewing this evidence in the 
light most favorable to the prosecution, could easily have found that petitioner had specific 
intent to commit second-degree robbery. The jury was well within its authority to make 
credibility determinations as to the testimony of the witnesses. It is not for this Court, on 
federal habeas review, to reevaluate the credibility of witness statements or the weight of the 
evidence or to substitute its own judgment for the trier of fact, whose fact-finding must be 
given deference. Considering the evidence in the light most favorable to the prosecution, it 
was rational and reasonable for the jury to have found that the essential elements of 
second-degree robbery were proven beyond a reasonable doubt. As the Court finds that the 
state courts' denial of relief was not contrary to, or an unreasonable application of, United 
States Supreme Court precedent, Petitioner is not entitled to relief on this claim.

3. Claim 3 - Richard's sentence of life imprisonment without benefits of probation, 
parole, or suspension is excessive and unconstitutional in violation of the Eighth, 
Thirteenth, and Fourteenth Amendments to the United States Constitution.
‘6 Petitioner next claims that his life sentence is excessive and violates his constitutional 
rights. Petitioner raised this claim on direct appeal and the Third Circuit found no merit to his 
claim, holding:

[W]e find that “[wjhere there is a constitutional mandatory sentence, there is no need for 
the trial court to justify, under Article 894.1, a sentence it is legally required to impose." 
State v. Gill, 40,915, pp. 6-7 (La.App. 2 Cir. 5/17/06), 931 So.2d 409, 413, writ denied, 
06-1746 (La. 1/26/07), 948 So.2d 165. Defendant makes no argument showing that he is 
exceptional because of unusual circumstances and that he is a victim of the legislature's 
failure to assign sentences that are meaningfully tailored to his culpability, the gravity of 
the offense, and the circumstances of his case.

State v. Richards, 114 So.3d at 642.

To the extent Petitioner challenges the state courts' compliance with Louisiana's sentencing 
laws and the Louisiana Constitution, his claim is not the concern of federal habeas review. 
Butler v. Cain, 327 F. App'x 455, 457 (5th Cir. 2009). Instead, federal courts afford broad 
discretion to a state trial court's sentencing decision that falls within statutory limits. Haynes 
v. Butler, 825F.2d 921, 923-24 (5th Cir. 1987); See also, Turner v. Cain, 199F.3d437, 1999 
WL 1067559, at *3 (5th Cir. Oct. 15,1999). The sentence imposed upon Petitioner was 
clearly within the state statutory limits and was not excessive.

When a state sentence is within the statutory limits, a federal habeas court will not upset the 
terms of the sentence unless it is shown to be grossly disproportionate to the gravity of the 
offense. See Harmelin v. Michigan, 501 U.S. 957, 993-95 (1991); Solem v. Helm, 463 U.S. 
277, 290-91 (1983). “[Wjhen a threshold comparison of the crime committed to the sentence 
imposed leads to an inference of ‘gross disproportionality,'" a court then considers (a) the 
sentences imposed on other criminals in the same jurisdiction; and (b) the sentences 
imposed for commission of the same offense in other jurisdictions. Smallwood v. Johnson,
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73 F.3d 1343, 1346-47 (5th Cir. 1996); McGruderv Puckett, 954 F.2d 313, 316 (5th Cir. 
1992).

In Sotem v. Helm, 463 U.S. 277 (1983), the Supreme Court held that the Eighth Amendment 
‘prohibits not only barbaric punishments, but also sentences that are disproportionate to the 
crime committed." “This constitutional principle is tempered, however, by the corollary 
proposition that the determination of prison sentences is a legislative prerogative that is 
primarily within the province of legislatures, not courts." United States v. Gonzales, 121 F.3d 
928, 942 (5th Cir. 1997) (citing Rummelv. Estelle, 445 U.S. 263, 274-76(1980)). “[C]ourts 
must grant substantial deference to the broad authority that legislatures necessarily possess 
in determining the types and limits of punishments for crimes.' Gonzales, 121 F.3d at 942 
(quotation marks omitted). “[T]herefore, it is firmly established that successful challenges to 
the proportionality of punishments should be exceedingly rare." Id. (quotation marks 
omitted). If the sentence is not ‘grossly disproportionate," in the first instance, the inquiry is 
finished. Gonzales, 121 F.3d at 943.

*7 Interpreting Solem in light of intervening precedent, the United States Fifth Circuit Court 
of Appeals has set forth the framework to be used when analyzing a claim that a sentence is 
excessive:

[W]e will initially make a threshold comparison of the gravity of (petitioner's] 
offenses against the severity of his sentence. Only if we infer that the 
sentence is grossly disproportionate to the offense will we then ... compare 
the sentence received to (1) sentences for similar crimes in the same 
jurisdiction and (2) sentences for the same crime in other jurisdictions.

McGruderv. Puckett, 954 F.2d 313, 316 (5th Cir. 1992).

The Fifth Circuit has noted that Rummel v. Estelle, 445 U.S. 263 (1980), ‘establishes a 
benchmark for disproportionate punishment under the Eighth Amendment." Gonzales, 121 
F.3d at 943. In Rummel, the Supreme Court upheld a petitioner’s sentence to life 
imprisonment for obtaining $120.75 under false pretenses. The sentence was imposed 
under a Texas recidivist statute and considered petitioner's prior convictions for fraudulent 
use of a credit card and passing a forged check. The Fifth Circuit observed:

We acknowledge that the distinction between constitutional sentences and 
grossly disproportionate punishments is an inherently subjective judgment, 
defying bright lines and neutral principles of law. Nevertheless, we can say 
with certainty that the life sentence approved in Rummel falls on the 
constitutional side of the line, thereby providing a litmus test for claims of 
disproportionate punishment in violation of the Eighth Amendment.

Gonzales, 121 F.3d at 943 (footnote omitted).

Petitioner was convicted of the underlying offense of second degree robbery, a violation of 
La.R.S. 14:64.4, which provides for a range of punishment of not less than three years and 
not more than forty years at hard labor and is a crime of violence as designated by La.R.S. 
14:2(B)(35). His prior two convictions of second-degree battery, a violation of La.R.S 
14:34.1, and aggravated flight from an officer, a violation of La.R.S. 14:108.1, are both 
designated as a crime of violence. La.R.S. 14:2(B)(39). Under Louisiana law, when 
someone is found to be a third felony offender under the habitual offender statute and his 
three convictions were crimes of violence, he shall be sentenced to life without benefits of 
parole, probation, or suspension of sentence.

In light of those considerations, as well as the finding in Rummel that a life sentence was not 
excessive for the relatively minor offenses involved in that case, this Court cannot conclude 
that petitioner's life sentence is grossly disproportionate under federal law. Because the 
sentence is not grossly disproportionate, this Court's “inquiry is finished." Gonzales, 121 
F.3d at 942.

4. Claim 4 - It was error for the trial court to deny the Defense's challenge for cause of

6 of 11 3/22/21, 11:29 AM

https://nextcorrectional.westlaw.com/Document/I4c0416d0b57


Richards v. Vannoy | WestlawNext https://nextcorrectional.westlaw.com/Document/I4c0416d0b57...

prospective juror Matthew Boutte, on panel one where Mr. Boutte said that he would 
give more weight to the testimony of a police officer than a lay person because police 
officers maintain a fairly respected position in society.
Petitioner argues that the trial court erred in denying the defense’s challenge for cause of 
prospective juror Matthew Boutte. His argument Is based on the fact that during voir dire, 
when asked if he give more weight to a police officer than a lay person, Mr. Boutte 
answered, “I would try but police officers maintain a fairly respected position in society, so I 
might give them more credit than I otherwise would someone else.” Rec. Doc. 15*5, p. 164. 
However, as the Government points out, Petitioner only references a portion of the dialogue 
between his counsel, Mr. Harold Register, and the potential juror. In denying the challenge 
for cause, the trial court found that Mr. Boutte had been rehabilitated, based on the following 
dialogue:

‘8 Mr. Register: And I appreciate your honesty. So, in effect, you believe that all police 
officers tell the truth.

Mr. Boutte: No. I didn't say that.

Mr. Register: If a police officer testifies, or if a non-police officer testifies, isn't it a fact that 
you're going to give the police officer’s weight-testimony more weight?

Mr. Boutte: I said it's possible.

Mr. Register So if the judge would say, 'Look, give the police officer's testimony the same 
weight that you would give a normal person,’ you might consider that instead of doing it 
if the judge would order you to do that?

Mr. Boutte: Certainly, you'd have to take the judge's instructions into consideration. We're 
all human beings, so you can't unhear something you’ve heard. We have to take the 
testimony as it is.

Id. at pp. 164-65.

Denying this claim on Petitioner's application for post-conviction relief in a written order, the 
trial court found that there was a reasonable factual basis for the court's denial of the 
challenge for cause and Petitioner failed to demonstrate any prejudice or that he was 
entitled to relief. Rec. Doc. 15-4, p. 59. The Third Circuit Court of Appeal denied his 
application for writ of review on this claim. Rec. Doc. 1-3, p. 62. The Louisiana Supreme 
Court also denied writs. Id. at p. 64.

The standard for determining when a venire member may be excluded for cause is whether 
the prospective “juror’s views would prevent or substantially impair the performance of his 
duties as ajuror in accordance with his instructions and his oath." Wainwright v. Witt, 469 
U.S. 412 (1985). A state trial court's refusal of a petitioner's challenge for cause is a factual 
finding entitled to a presumption of correctness on habeas review. Miniel v. Cockrell, 339 
F.3d 331, 338-39 (5th Cir. 2003), citing Jones v. Butler, 864 F.2d 348, 362 (5th Cir. 1988). 
The trial judge, who observed the exchange with Mr. Boutte firsthand, made a reasonable 
assessment of his qualifications to serve. Petitioner has not overcome the presumption of 
correctness that attaches to that decision, and the acceptance of Mr. Boutte as a juror was 
not an objectively unreasonable application of the principle stated in Wainwright and similar 
decisions. Habeas relief is not permitted with respect to this claim.

5. Claim 5 - Petitioner was deprived of his Due Process and Equal Protection rights in 
violation of the Sixth and Fourteenth Amendments to the United States Constitution 
as a result of juror misconduct and/or contamination.
Petitioner next argues that his trial was adversely affected by juror misconduct and/or 
contamination during voir dire. During voir dire, the trial court had two panels from the jury 
venire in the courtroom. Defense counsel asked potential jurors several vague questions to 
determine whether or not any of the jurors knew that Petitioner was also a defendant in a 
first-degree murder case. At one point he inquired:

A while back there was a very highly televised news story about a pizza 
delivery man being killed. My only question to you at this point-l don't want 
anybody to say anything - is whether or not you heard, read or saw anything
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about that particular story.

*9 Rec. Doc. 15-5, pp. 183-84. If a prospective juror had heard of that case, individual 
questioning occurred to explore the possibility of prejudice to the Petitioner.

At some point, a staff member of the District Attorney's office overheard one of the potential 
jurors, a member of panel two, seated in the back of the courtroom, make a comment about 
connecting Petitioner to the murder case. The trial judge was made aware of the statement 
and an evidentiary hearing was immediately held, pursuant to which defense counsel moved 
to excuse the entire panel. After taking into consideration the size of the courtroom, the 
seating of the panels, the fact that the entire second panel could have heard the comment, 
the partition between the first and second panels, and the fact that the comment was heard 
in the very back of the courtroom, the trial judge decided that removal of the entire second 
panel was appropriate, to eliminate any possible contamination to any jurors from the first 
panel. Rec. Doc. 15-5, pp. 217-229. The State points out that contrary to Petitioner's claim in 
his memorandum to this Court, the second panel was excused.

The Third Circuit, upon review of Petitioner’s application for post-conviction relief, remanded 
this issue back to the trial court for an evidentiary hearing. Rec. Doc. 1-3, p. 62. Following 
testimony and argument at the February 15, 2017 hearing, the trial court found that the jury 
pool was not contaminated and that a fair and impartial jury listened to the evidence and 
found Petitioner guilty. Doc. 1-3, p. 88.

The Due Process Clause guarantees an accused the right to an impartial jury that will 
determine guilt based on the evidence and the law as instructed, rather than on 
preconceived notions or extraneous information. Morgan v. Illinois, 504 U.S. 719, 726-27 
(1992); Patton v. Yount, 467 U.S. 1025, 1037 n.12 (1984). “(T]he Supreme Court has clearly 
established a constitutional rule forbidding a jury from being exposed to an external 
influence." Oliver v. Quarterman, 541 F.3d 329, 336 (5th Cir. 2008). However, the Supreme 
Court has made clear that the Constitution does not mandate a new trial every time a juror is 
placed in a potentially compromising but harmless situation. United States v. Olano, 507 
U.S. 725, 738-39, (1993) (citing Smith v. Phillips, 455 U.S. 209, 217 (1982)).

In the habeas corpus context, a petitioner is not entitled to relief based on an improper third- 
party contact with the jury "unless the error ’had [a] substantial and injurious effect or 
influence in determining the jury’s verdict.’ ‘ Oliver, 541 F.3d at 341. Whether a jury was 
impartial "is a question of federal law; whether a juror can In fact do that is a determination 
to which habeas courts owe special deference.” Patton, 467 U.S. at 1036-37 & n.12. The 
effect of an extraneous communication on a juror's impartiality is a question of “historical 
fact," Rushen v. Spain, 464 U.S. 114, 120 (1983); Patton, 467 U.S. at 1036-37, and the state 
courts' determinations in that regard are entitled to a presumption of correctness, unless the 
petitioner “presents 'clear and convincing' evidence to the contrary." Ward v. Stephens, 111 
F.3d 250, 268 (5th Cir. 2015) (quoting Oliver, 541 F.3d at 342 and 28 U.S.C. § 2254(e)(1)).

’10 The State argues, and this Court agrees, that Petitioner has presented no evidence that 
any of the jurors who were empaneled heard any information that could be considered 
prejudicial and this claim should be denied.

6. Claims 6 & 7 - Ineffective Assistance of Counsel
Finally, Petitioner makes two claims of ineffective assistance of counsel, in that: (1) counsel 
did not understand the laws of principals; and (2) counsel did not file any pretrial motions, 
investigate or present a meaningful defense.

Claims of ineffective assistance of counsel are gauged by the guidelines set forth by the 
Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984). Under Strickland, a 
petitioner must demonstrate: (1) that his counsel's performance was deficient, requiring a 
showing that the errors were so serious such that he failed to function as “counsel" as 
guaranteed by the Sixth Amendment, and (2) that the deficiency so prejudiced the 
defendant that it deprived him of a fair trial. Id. at 687. The first prong does not require 
perfect assistance by counsel; rather, petitioner must demonstrate that counsel's 
representation fell beneath an objective standard of reasonableness. Id. Judges have been 
cautioned towards deference in their review of attorney performance under Strickland claims 
in order to “eliminate the potential distorting effect of hindsight." Rector v. Johnson, 120 F.3d

8 of 11 3/22/21, 11:29 AM

https://nextcorrectional.westlaw.com/Document/I4c0416d0b57


Richards v. Vannoy | WestlawNext https://nextcorrectional.westlaw.com/Document/I4c0416d0b57...

551, 563 (5th Cir. 1997) (quoting Strickland, 466 U.S. at 689) (quotations omitted). 
Accordingly, the court should “indulge a strong presumption that counsel’s conduct falls 
within the wide range of reasonable professional assistance.” Id.

The second prong requires the petitioner to show “a reasonable probability that, but for 
counsel's unprofessional errors, the result of the proceeding would have been different.” 
Strickland, 466 U.S. at 694. “A reasonable probability is a probability sufficient to undermine 
confidence in the outcome." Id. at 2056. In other words, the petitioner must show prejudice 
great enough to create a substantial, rather than conceivable, likelihood of a different result. 
Pape v. Thaler, 645 F.3d 281, 288 (Sth Cir. 2011) (quoting Cullen v. Pinholster, 563 U.S.
170, (2011)). “Both of [Strickland's] prongs must be proven, and the failure to prove one of 
them will defeat the claim, making it unnecessary to examine the other prong.” Williams v. 
Stephens, 761 F.3d 561, 566-67 (5th Cir. 2014).

a. Claim 6 - Petitioner was deprived of his right to present a defense because his trial 
counsel was ineffective for not understanding the law of principals and in doing so, 
he neglected the central issue in Petitioner's case which resulted in improper notice 
because of lack of knowledge which ultimately resulted in no defense at all.
Petitioner alleges that his attorney was ineffective in that he did not understand the law of 
principals. First, he argues that there was a "constructive amendment" to the Bill of 
Information after the trial began when the State discussed the law of principals during voir 
dire. See Rec. Doc. 1-3, pp. 36-37. He states, “Although the State's theory was that 
Richards was the actual perpetrator, the State's argument changed to include an alternative 
theory (offense) of principal, which is not responsive to the charged offense and more 
importantly, Richards was not charged with it.” Id. The State, relying on controlling Louisiana 
jurisprudence, argues that a person who is charged with a crime itself is considered a 
principal, and no requirement to list a defendant as a principal exists. See State v. Peterson, 
290 So.2d 307, 308 (La. 1974) (“... There is absolutely no requirement that an indictment 
explicitly denominate the accused as ‘principal.’ That the accused is indicted for the offense 
itself, and not charged as an accessory after the fact, irrefutably evidences that he is 
charged a principal.”)

*11 Petitioner also argues that his counsel was ineffective based on his theory of the case 
and if he had filed a Motion for Bill of Particulars, requiring the State to be specif c as to the 
nature and cause of the charges against him, he would have known that the State was 
including the concept of principals and this would have changed his theory. Rec. Doc. 1-3, 
pp. 37-39. However, as the State notes. Petitioner, through his attorney, was provided with a 
complete copy of the State’s file. As Petitioner was considered a principal of the crime of 
second-degree robbery, a Bill of Particulars would not have provided his attorney with any 
new or different information.

The Fifth Circuit has consistently recognized that a counsel's decision to pursue one course 
rather than another is not to be judged by hindsight. Gray v. Lucas, 677 F.2d 1086,1094 (Sth 
Cir, 1982) (citing Winfrey v. Maggio, 664 F,2d 550 (5th Cir. 1981)). Moreover, the fact that a 
particular strategy may prove to be unsuccessful does not by itself establish ineffective 
assistance. Id. As noted by the State, Petitioners' defense counsel, Mr. Register, is an 
attorney with a wealth of criminal trial experience. There is no evidence to indicate that he 
did not know or understand the legal concepts at issue. Great deference must be given to 
his strategic decisions, with a strong presumption of reasonable professional conduct.

Petitioner further argues that his attorney was ineffective for failing to object to the State's 
“constructive amendment” of the Bill of Information made after trial began. Rec. Doc. 1-3, p. 
39-40. The “constructive amendment’ argument has been addressed by federal courts in an 
analysis of jury instructions on principals. The Fifth Circuit Court of Appeals has held that in 
order to determine “whether a jury instruction constructively amended an indictment, we 
must ask 'whether the instruction permitted the jury to convict that defendant on a factual 
basis that effectively modified an essential element of the offense charged.' ” United States 
v. Restivo, 8 F.3d 274, 279 (5th Cir. 1993). The State argues, and this Court agrees, that this 
analysis can be applied to the situation at hand. Because principal is not a crime separate 
and distinct from second-degree robbery, there was neither an amendment to the charge nor 
a modification of any elements of the charge of second-degree robbery.

Denying relief on this claim, following the February 15, 2017 evidentiary hearing on
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Petitioner's Application for Post-Conviction Relief, the trial court found that defense counsel 
adequately defended Petitioner. Rec. Doc 1 -3, p. 88. Defense counsel testified at that 
hearing and provided the trial court with no specific evidence of deficiencies in his 
performance, no specific arguments he would have made differently or objections he should 
have made. Mr. Register did request a continuance of Petitioner's trial, as, leading up to the 
trial, he was involved in a three-week murder trial in Shreveport. Rec. Doc. 15-5, p. 175. 
However, he testified that he could not state with particularity anything that he would have 
done differently to cause a different result, he simply didn’t feel he was at his best. Id. at p.
176.

In this instance, the state court applied the appropriate legal standard for ineffective 
assistance of counsel claims. It’s conclusion that Petitioner's trial counsel's representation 
did not fall below the objective standard of reasonableness and that counsel was not 
deficient in his performance as to prejudice the petitioner has not been shown to be an 
unreasonable application of the law and therefore, Petitioner cannot prevail on this claim.

b. Claim 7 - Petitioner was constructively denied counsel where his trial counsel 
failed to file any pre-trial motions.
*f 2 Finally, Petitioner argues that his attorney was ineffective because he failed to file any 
pretrial motions, failed to investigate, and failed to present a meaningful defense. However, 
the only fact provided to bolster this argument is the fact that Mr. Register filed a motion to 
continue the trial, which was denied by the trial court, as the Bill of Information had been 
filed almost two years prior to the date of the motion and the matter had been previously 
continued multiple times upon motion of the defense. Rec. Doc. 15-4, p. 190.

Petitioner argues that "the mere presence of an attorney does not satisfy the constitutional 
guarantee of counsel," and that he was constructively denied his right to counsel because 
"Mr. Register failed to do anything in the pretrial stages and further failed to preserve any 
trial errors for appellate review." Rec. Doc. 1-3, p. 44. Specifically, Petitioner argues that 
counsel failed to conduct pre-trial discovery and failed to file a motion to suppress his 
confession. Id. p. 45.

As previously mentioned, Mr. Register received a copy of the state's entire file via open file 
discovery in advance of the trial date. Moreover, as argued by the State, the record is 
replete with questions, objections, and arguments made by Mr. Register throughout the trial.

The issue of suppression of Petitioner's confession was raised on direct appeal and the 
Third Circuit Court of Appeal ruled it admissible, as it was made freely and voluntarily. State 
v. Richards, 114 So. 3d at 665. Defense counsel is not required to file frivolous, unnecessary 
motions. United States v. Preston, 209 F.3d 783, 785 (5th Cir. 2000). See also Clark v.
Thaler, 673 F.3d 410,429 (5th Cir. 2012) (“failure to assert a meritless objection cannot be 
grounds for a finding of deficient performance'); Woodv. Quarterman, 503 F.3d 408, 413 
(5th Cir. 2007) (“ '[fjailure to raise meritless objections is not ineffective lawyering; it is the 
very opposite'") (quoting Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994)); Green v. 
Johnson, 160 F.3d 1029,1037 (5th Cir. 1998) (failure to make a frivolous objection is not 
deficient performance below an objective level of reasonableness). Moreover, the decision 
to file or not to file pretrial motions is within the realm of trial strategy. Schwander v. 
Blackburn, 750 F.2d 494, 500 (5th Cir. 1985). Trial tactics and strategy do not form the basis 
for federal habeas corpus relief unless it is so unreasonable that it taints the entire trial with 
obvious unfairness. Garland v. Maggio, 717 F.2d 199, 206 (5th Cir. 1983). This petitioner has 
failed to show deficient performance or prejudice and, as such, he is not entitled to relief on 
this claim.

IN. Conclusion and Recommendation 
For the foregoing reasons,

IT IS RECOMMENDED THAT the instant application be DENIED and DISMISSED WITH 
PREJUDICE.

Under the provisions of 28 U.S.C. Section 636(b)(1)(C) and Rule 72(b), parties aggrieved by 
this recommendation have fourteen (14) days from service of this report and 
recommendation to file specific, written objections with the Clerk of Court. A party may 
respond to another party's objections within fourteen (14) days after being served with a 
copy of any objections or response to the district judge at the time of filing.
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Failure to file written objections to the proposed factual findings and/or the proposed 
legal conclusions reflected in this Report and Recommendation within fourteen (14) 
days following the date of its service, or within the time frame authorized by 
Fed.R.Civ.P. 6(b), shall bar an aggrieved party from attacking either the factual 
findings or the legal conclusions accepted by the District Court, except upon grounds 
of plain error. See, Douglass v. United Services Automobile Association, 79 F.3d 1415 
(5th Cir. 1996).

*13 Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases in the United States 
District Courts, this court must issue or deny a certificate of appealability when it enters a 
final order adverse to the applicant. Unless a Circuit Justice or District Judge issues a 
certificate of appealability, an appeal may not be taken to the court of appeals. Within 
fourteen (14) days from service of this Report and Recommendation, the parties may file a 
memorandum setting forth arguments on whether a certificate of appealability should issue. 
See 28 U.S.C. § 2253(c)(2). A courtesy copy of the memorandum shall be provided to the 
District Judge at the time of filing.
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January 14, 2019

Reconsideration granted; relief denied,
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STATE OF LOUISIANA

COURT OF APPEAL, THIRD CIRCUIT

NO: KH 15-00543

Judgment rendered and mailed to all 
parties or counsel of record on 
September 23, 2015.

STATE OF LOUISIANA 
VERSUS
AARON ORLANDO RICHARDS

FILED: 06/10/15

On application of Aaron Orlando Richards for Writ of Review in No. 125921 on 
the docket of the Fifteenth Judicial District Court, Parish of Lafayette, Hon. Patrick 
Louis Michot.

Counsel for:
Aaron Orlando RichardsPro se

Counsel for:
State or' Louisiana.N.eiin /\. aiuies

Lake Charles, Louisiana, on September 23, 2015. '

WRIT GRANTED AND MADE PEREMPTORY, IN PART: WRIT
DENIED, IN PART: Regarding the district court’s written ruling on May 8, 
2015, the case is remanded for a hearing on the issues of whether trial counsel was 
ineffective for failing to present a viable defense and whether trial counsel’s 
questioning during voir dire contaminated the first panel. Relator is entitled to 
counsel. La.Code ‘Crim.P. art. 930.7. In all other respects, the writ is denied.
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STATE OF LOUISIANA

COURT OF APPEAL, THIRD CIRCUIT

NO: KH 17-00513

Judgment rendered and mailed to all 
parties or counsel of record on 
September 8,2017.

STATE OF LOUISIANA 
VERSUS
AARON ORLANDO RICHARDS

FILED: 06/02/17

On application of Aaron Orlando Richards for Writ of Review in No. CR-125921 
the docket of the Fifteenth Judicial District Court, Parish of Lafayette, Hon. Patrick 
Louis Michot.

on

Counsel for:
Aaron Orlando RichardsPro se

Counsel for:
State of LouisianaHon. Keith A. Stutes 

Lake Charles, Louisiana, on September 8, 2017.

WRIT DENIED, IN PART: WRIT GRANTED AND MADE PEREMPTORY. IN 
PART: Relator filed a writ application with this court seeking supervisory review of 
the trial court’s February 15, 2017, denial of post-conviction relief. In State 
Richards, 15-543 (La.App. 3 Cir. 9/23/15) (unpublished opinion), this court remanded 
the case “ for a hearing on the issues of whether trial counsel was ineffective for failing 
to present a viable defense and whether trial counsel’s questioning during voir dire 
contaminated the first panel” and denied the writ application on the merits in all other 
respects.

v.

Insofar as Relator seeks review of claims encompassed by the remand order, 
Relator’s writ application is deficient. It does not comply with La.Code Crim.P. art. 
912.1(C) and City of Baton Rouge v. Plain, 433 So.2d 710 (La.), cert, denied, 464 U.S. 
896, 104 S.Ct. 246 (1983). The writ application does not contain a transcript of the 
February 15, 2017, hearing and a copy of any exhibits introduced into evidence at the 
hearing. Accordingly, this portion of Relator’s writ application is denied on the 
showing made.

Insofar as Relator continues to argue that his trial counsel was ineffective for 
failing to file pretrial motions and conduct discovery, this court reviewed this claim in 
the prior writ application and denied it as being without merit. Richards, 15-543. 
Therefore, this claim is denied as being repetitive. See La.Code Crim.P. art. 930.4(A); 
cf. La.Code Crim.P. art. 930.4(D).



NO: KH17-00513 
September 8, 2017 
Page 2

Finally, Relator also challenges the trial court’s April 11,2017, ruling denying 
Relator a free transcript of the February 15, 2017, hearing held on Relator’s timely 
filed 2015 application for post-conviction relief. Under State ex rel. Simmons v. State, 
93-275,94-2630, 94-2879 (La. 12/16/94), 647 So.2d 1094, inmates are entitled to free 
transcripts of the hearings held on their timely filed applications for post-conviction 
relief. Thus, under Simmons, Relator is entitled to a free transcript of the February 15, 
2017, post-conviction relief hearing.

Accordingly, the trial court’s April 11,2017, ruling denying Relator’s Motion 
for Production of documents filed on March 27,2017, is reversed only to the extent the 
ruling denies Relator a free transcript of the February 15, 2017, hearing held on 
Relator’s timely filed 2015 application for post-conviction relief. The trial court is 
hereby ordered to provide Relator with a transcript of the February 15,2017, hearing at 
no charge to Relator.
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State v. Richards
Counof Appeal of Louisiana, Third Circuit. Junes,2013 114 So.3d 639 2012-1354 {La.App. 3 Cir. 6/5/13) (Approx. 5 pages)

114 So.3d 639
Court of Appeal of Louisiana, 

Third Circuit.

STATE of Louisiana
v.

Aaron Orlando RICHARDS.

No. 12-1354. 
June 5,2013.

Synopsis
Background: Defendant was charged with being a habitual offender. Following hearing, the 
Fifteenth Judicial District Court, Lafayette Parish, No. CR133795, Patrick Louis Michot, J., 
found defendant to be third felony offender and sentenced him to imprisonment for life 
without the benefit of parole, probation, or suspension of sentence. Defendant appealed.

Holding: The Court of Appeal, Saunders, J., held that defendant's sentence was not 
constitutionally excessive.

Affirmed.

West Headnotes (5)

Change View

Sentencing and Punishment Habitual offenders and career criminals
Although the minimum sentences imposed upon multiple offenders pursuant to 
the Habitual Offender Law are presumed constitutional, a court has the power to 
declare such a sentence excessive under the state constitution. LSA-Const. Art. 
1, § 20; LSA-R.S. 15:529.1.

1

Sentencing and Punishment Punishment
Court may only depart from a minimum sentence under the Habitual Offender 
Law if it finds that there is clear and convincing evidence in the particular case 
before it which would rebut the presumption of constitutionality. LSA-Const. Art. 
1, §20; LSA-R.S. 15:529.1.

2

Sentencing and Punishment C15* Punishment
To rebut the presumption of constitutionality attaching to a minimum sentence 
under the Habitual Offender Law, a defendant seeking departure must show that 
he is exceptional, which in such context means that because of unusual 
circumstances he is a victim of the legislature's failure to assign sentences that 
are meaningfully tailored to the culpability of the offender, the gravity of the 
offense, and the circumstances of the case. LSA-Const. Art. 1, § 20; LSA-R.S. 
15:529.1.

3

2 Cases that cite this headnote

Sentencing and Punishment Necessity
Where there is a constitutional mandatory sentence, there is no need for the trial 
court to justify a sentence it is legally required to impose. LSA-C.Cr.P. art. 894.1.

4

2 Cases that cite this headnote
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Sentencing and Punishment l<r=> Habitual offenders and career criminals 
Sentence of life imprisonment without the benefit of parole, probation, or 
suspension of sentence, imposed upon defendant found to be a third felony 
offender, was not constitutionally excessive, where defendant made no showing 
that he was exceptional, in that because of unusual circumstances he was victim 
of legislature’s failure to assign sentences meaningfully tailored to his culpability, 
gravity of the offense, and circumstances of his case, but rather argued only that 
trial court failed to analyze facts and circumstances of his case. LSA-Const. Art. 
1, § 20; LSA-C.Cr.P. art. 894.1.

5

2 Cases that cite this headnote

Attorneys and Law Firms

*640 Michael Harson, District Attorney, Alan P. Haney, Assistant District Attorney, Lafayette, 
LA, for Appellee, State of Louisiana.

Edward John Marquet, Louisiana Appellate Project, Lafayette, LA, for Defendant/Appellant, 
Aaron Orlando Richards.

Aaron Orlando Richards, Angola, LA, Pro se.

Court composed Of JOHN D. SAUNDERS, MARC T. AMY. and JAMES T. GENOVESE, 
Judges.

Opinion

SAUNDERS, Judge.

“1 Defendant was charged as a habitual offender on December 7, 2011. A habitual offender 
hearing was held on August 8, 2012, following which the trial court found Defendant to be a 
third felony offender and, pursuant to La.R.S. 15:529.1 (A)(3)(b), sentenced him to 
imprisonment for life without the benefit of parole, probation, or suspension of sentence.

Defendant filed a “Motion for Reconsideration of Sentence’ on August 23, 2012, asserting 
that the sentence was excessive. The trial court denied the motion without a hearing.

'641 Defendant now appeals the sentence. His argument is that the sentence was 
excessive under the circumstances of his case.

FACTS:
Defendant was convicted of second degree robbery on July 20, 2011. He was convicted, 
along with several other offenses, of second degree battery in October 1997, and 
aggravated flight from an officer in November 2007. Defendant also has an appeal pending 
in this court for his second degree robbery conviction numbered 12-1382.

ERRORS PATENT:
In accordance with La.Code Crim.P. art. 920, all appeals are reviewed by this court for errors 
patent on the face of the record. After reviewing the record, we find no errors patent.

ASSIGNMENT OF ERROR:
Defendant argues that his life sentence is excessive under the circumstances of his case. 
Defendant was sentenced as a third felony offender pursuant to La.R.S. 15:529.1 (A)(3)(b), 
which provides:

"2 A. Any person who, after having been convicted within this state of a felony, or who, 
after having been convicted under the laws of any other state or of the United States, or 
any foreign government of a crime which, if committed in this state would be a felony, 
thereafter commits any subsequent felony within this state, upon conviction of said felony, 
shall be punished as follows:

(3) If the third felony is such that upon a first conviction, the offender would be punishable 
by imprisonment for any term less than his natural life then:
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(b) If the third felony and the two prior felonies are felonies defined as a crime of violence 
under R.S. 14:2{B), a sex offense as defined in R.S. 15:540 et seq. when the victim is 
under the age of eighteen at the time of commission of the offense, or as a violations of 
the Uniform Controlled Dangerous Substances Law punishable by imprisonment for ten 
years or more, or any other crime punishable by imprisonment for twelve or more, or any 
combination of such crimes, the person shall be imprisoned for the remainder of his 
natural life, without benefit of parole, probation, or suspension of sentence.

In the current case. Defendant was convicted of the underlying offense of second degree 
robbery, a violation of La.R.S. 14:64.4, which provides for a range of punishment of not less 
than three years and not more than forty years at hard labor and is a crime of violence as 
designated by La.R.S. 14:2{B){35). He was also convicted of second degree battery, a 
violation of La.R.S 14:34.1, which is designated a crime of violence. La.R.S. 14:2(B)(6). 
Finally, Defendant was convicted of aggravated flight from an officer, a violation of La.R.S. 
14:108.1, which is also designated as a crime of violence. La.R.S. 14:2(B)(39).

1 2 3 In State v. Boutte, 10-928, pp. 5-6 (La.App. 3 Cir. 3/9/11), 58 So.3d 624,
629, writ denied, 11-689 {La. 10/07/11), 71 So.3d 314, this court discussed the 
constitutionality of minimum sentences imposed upon habitual offenders:

Although the minimum sentences imposed upon multiple offenders pursuant to the 
Habitual Offender Law are presumed constitutional, a court has the power to declare such 
a sentence excessive under Article I, Section 20 of the Louisiana Constitution. ’*3 State v. 
Lindsey, 99-3302 (La.10/17/00), 770 So.2d 339. “A court may only depart from the '642 
minimum sentence if it finds that there is clear and convincing evidence in the particular 
case before it which would rebut this presumption of constitutionality.' State v. Johnson, 
97-1906, p. 7 (La.3/4/98), 709 So.2d 672, 676. To rebut the presumption of 
constitutionality, the defendant must show that he is 'exceptional, which in this context 
means that because of unusual circumstances [he] is a victim of the legislature's failure to 
assign sentences that are meaningfully tailored to the culpability of the offender, the 
gravity of the offense, and the circumstances of the case." Id. at 676.

In the current case, in his motion to reconsider the sentence, Defendant only argued that the 
sentence was excessive. He gave no reasons why the sentence was excessive in his 
particular case. In brief, Defendant argues only:

"In its ruling[,] the trial court provides no analysis or review of the particular facts and 
circumstances of this particular defendant such as his "family history, prior criminal 
conviction like if whether it was violent or non violent and whether it was similar or 
dissimilar to the conviction for which the defendant is being sentence, other aggravating 
and mitigating circumstances such as those provided in Code of Criminal Procedure 
Article 894.1, and the impact of the crime on the victim." State v. Morgan, [96-354 
{La.App. 4 Cir. 4/17/96), 673 So.2d 256], writ denied, 97-2629 (La.4/24/98), 717 So.2d 
1161.

5 However, we find that “(w]here there is a constitutional mandatory sentence, 
there is no need for the trial court to justify, under Article 894.1, a sentence it is legally 
required to impose.” State v. Gill, 40,915, pp. 6-7 (La.App. 2 Cir. 5/17/06), 931 So.2d 409, 
413, writ denied, 06-1746 (La. 1/26/07), 948 So.2d 165. Defendant makes no argument 
showing that he is exceptional because of unusual circumstances and that he is a victim of 
the legislature's failure to assign sentences that are meaningfully tailored to his culpability, 
the gravity of the offense, and the circumstances of his case.

4

Accordingly, we find no merit to this assignment of error.

"4 DECREE:
Defendant's sentence is affirmed.

AFFIRMED.

All Citations

114 So.3d 639, 2012-1354 (La.App. 3 Cir. 6/5/13)
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State v. Richards
Court of Appeal of Louisiana, Third Circuit. } June5,2013 ! H4So.3d663 2012-1382 (La.App. 3 Cir. 6/5/13) (Approx. 5 pages)

114 So.3d 663
Court of Appeal of Louisiana,

Third Circuit.

STATE of Louisiana
v.

Aaron Orlando RICHARDS.

No. 12-1382. 
June 5,2013.

Synopsis
Background: Defendant was convicted in the Fifteenth Judicial District Court, Lafayette 
Parish, No. CR125921, Patrick Louis Michot, J., of second degree robbery and was 
sentenced to 25 years' imprisonment. Defendant appealed.

Holding: The Court of Appeal, Saunders, J., held that sufficient evidence established that 
defendant's confession to involvement in robbery was freely and voluntarily made.

Affirmed with instructions.

West Headnotes (3)

Change View

Criminal Law Sentence
Sentencing and Punishment Advice as to post-conviction or other
collateral relief
Trial court's oral advisement to defendant, at sentencing, that he had two years to 
file for post-conviction relief was insufficient to satisfy court's statutory obligation 
to inform the defendant of the prescriptive period for post-conviction relief, and 
thus trial court would be required to send defendant appropriate written notice of 
the statutory provisions and file written proof in the record that defendant received 
the notice. LSA-C.Cr.P. art. 930.8.

1

2 Criminal Law Voluntariness
Sufficient evidence established that defendant's confession to involvement in 
robbery was freely and voluntarily made; defendant was advised of his Miranda 
rights and signed waiver of rights form after he was arrested, but denied 
involvement at that time, defendant returned to police station a week later without 
being asked, and defendant was again read the Miranda rights and again 
acknowledged and signed the waiver form before volunteering the information 
that he acted as a lookout while accomplice committed the robbery. U.S.C.A. 
Const.Amend. 5.

3 Criminal Law Admission, statements, and confessions
The conclusions of a trial court on the credibility and weight of testimony relating 
to the voluntariness of a confession are given great weight and will not be 
disturbed when supported by the record.

Attorneys and Law Firms

*663 Michael Harson, District Attorney, Cynthia K. Simon, Assistant District Attorney, 
Lafayette, LA, for Appellee, State of Louisiana.
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Edward John Marquet, Louisiana Appellate Project. Lafayette, LA, for Defendant/Appeilant, 
Aaron Orlando Richards.

*664 Aaron Orlando Richards, Angola, LA, Pro se.

Court composed of JOHN D. SAUNDERS, MARC T. AMY, and JAMES T. GENOVESE, 
Judges.

Opinion

SAUNDERS, Judge.

"1 Aaron Orlando Richards was charged on October 15, 2009, by a bill of information, with 
one count of second degree robbery, a violation of La.R.S. 14:64.4. Jury trial commenced on 
October 11, 2011, and on October 12, 2011, the jury returned a verdict of guilty as charged. 
The trial court ordered a presentence investigation report.

Sentencing occurred on May 30, 2012. Defendant was sentenced to twenty-five years 
imprisonment. It was noted at the time that a habitual offender hearing was set for June 27, 
2012. Defendant filed a “Motion for Reconsideration of Sentence” on June 8, 2012. The 
motion was denied without hearing on June 12, 2012.

Defendant has perfected a timely appeal. He asserts two assignments of error: 1) the State 
of Louisiana failed to affirmatively prove that the confession given on May 5, 2009, was 
freely and voluntarily made and not made under the influence of fear, duress, intimidation, 
menaces, threats, inducements, or promises; and 2) without the inadmissible confession, 
the State failed to provide sufficient evidence that Defendant committed the offense of 
second degree robbery.

FACTS:
On April 16, 2009, Defendant, along with another man, accosted the victim, Addie 
Bourgeois, as she exited her car in the parting lot of Buffalo Wild Wngs Sports Bar. The 
man punched the victim twice in the face, causing serious injury, took her purse containing 
credit cards and money while Defendant acted as a lookout.

ERRORS PATENT:
”2 In accordance with La.Code Crim.P. art. 920, all appeals are reviewed by this court for 
errors patent on the face of the record. After reviewing the record, we find that there is one 
error patent.

1 Louisiana Code of Criminal Procedure Article 930.8 provides that the defendant has 
two years after the conviction and sentence become final to seek post-conviction relief. 
Section C of Article 930.8 provides in pertinent part: “At the time of sentencing, the trial court 
shall inform the defendant of the prescriptive period for post-conviction relief either verbally 
or in writing." In this case, the transcript of sentencing indicates the trial court, referring to 
post-conviction relief, informed Defendant that he has two years to file for post-conviction 
relief. We find that the trial court's advisement was insufficient. Statev. Roe, 05-116 
(La.App. 3 Cir. 6/1/05), 903 So.2d 1265, writ denied, 05-1762 (La.2/10/06), 924 So.2d 163. 
Thus, we order the trial court to instruct Defendant of the provisions of La.Code Crim.P. art. 
930.8 by sending appropriate written notice to him within thirty days of the rendition of this 
opinion and to file written proof in the record that Defendant received the notice. Roe, 903 
So.2d 1265.

ASSIGNMENTS OF ERROR NUMBERS ONE AND TWO:
Defendant argues that the State did not affirmatively establish at trial that the incriminating 
statements he made to the police were freely and voluntarily made. Defendant argues that 
there was no corroboration such as a written or recorded statement by him to support the 
police officer's testimony that he admitted that he acted as a lookout for his co-perpetrator. 
Furthermore, Defendant argues that without his confession, there was insufficient '665 
evidence to sustain the jury's verdict of guilty of second degree robbery.

On the issue of admission of a confession at trial, the fifth circuit noted in State v. Clofer, 
11-494, p. 5 (La.App. 5 Cir. 11/29/11), 80 So.3d639, 642:

"3 Before introducing a defendant's inculpatory statement made during a custodial
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interrogation, the State must prove beyond a reasonable doubt that the defendant was 
first advised of his Miranda rights, and that the statement was made "freely and 
voluntarily, and not under the influence of fear, intimidation, menaces, threats, inducement 
or promises.' State v. Rose, 05-770, p. 9 (La.App. 5 Cir. 2/27/06), 924 So.2d 1107, 1111, 
writ denied, 06-1286 (La.11/22/06), 942 So.2d 554.

Defendant further argues that “[tjhe obligation to establish the free and voluntary nature of 
the confession or statement is mandatory and must be affirmatively established by the State. 
This cannot and was not waived by the defendant and is not simply a prophylactic measure 
that can be skipped.' However, as correctly pointed out by the State, Defendant neither filed 
a motion to suppress the statements prior to trial, nor did he object to the police officer's 
testimony regarding the statements Defendant made during the interrogation concerning his 
participation in the second degree robbery.

At trial, Detective Borel, a detective with the Lafayette City Police Department, testified that 
during his investigation of the crime, he was given Defendant's name as a suspect. On April 
28, 2009, Defendant was arrested, and after he was advised of his Miranda rights, he 
acknowledged and signed a waiver of rights form. At the time, he denied involvement in the 
offense. However, on May 5, 2009, Defendant returned to the police station without being 
asked, and he volunteered the information that he was with a Mr. Darvin when the robbery 
occurred and acted as a lookout. Again, prior to this admission. Defendant was read the 
Miranda rights, which he again acknowledged and signed the form. At no time during the 
detective's testimony did Defendant object.

In State v. Walker, 534 So.2d 81, 84 (La.App. 3 Cir. 1988), this court found that the 
defendant's confession was freely and voluntarily given and stated:

In the case sub judice, although defendant objected at trial to the introduction of his oral 
confession on the grounds it was not freely and voluntarily made, the record is void of a 
pretrial motion to "4 suppress, despite defense counsel's knowledge of the confession 
through pretrial discovery. LSA-C.Cr.P. Art. 703(F) states in pertinent part that the 
"[fjailure to file a motion to suppress evidence in accordance with this Article [i.e., prior to 
trial] prevents the defendant from objecting to its admissibility at the trial on the merits on 
aground assertable by a motion to suppress.” See also LSA-C.Cr.P. Art. 521. While we 
find that defendant is precluded under LSA-C.Cr.P. Art. 703(F) from attempting to 
suppress his oral confession at trial, we nonetheless find that defendant was read his 
Miranda rights, signed a waiver form and then made his confession. Defendant has not 
shown he was coerced or threatened in any way.

Further, in State v. Moore, 38,444 (La.App. 2 Cir. 6/23/04), 877 So.2d 1027, writ denied, 
04-2316 (La.2/4/05), 893 So.2d 83, the state submitted DNA evidence and the defendant 
objected at trial. The second circuit noted that the defendant's failure to file a motion to 
suppress prevented him from objecting to its admissibility at the trial on the merits on a 
ground assertable by a motion to suppress.

2 3 *666 In the current case, Defendant confessed his participation in the robbery.
Defendant was Mirandized twice regarding the voluntariness of the statements. The advice 
of rights forms were submitted into the record. “The conclusions of a trial court on the 
credibility and weight of testimony relating to the voluntariness of a confession are given 
great weight and will not be disturbed when supported by the record." Walker, 534 So.2d at 
84. Thus, even if Defendant is precluded from attempting to suppress his confession, there 
is sufficient evidence in the record to indicate that the confession was freely and voluntarily 
made. Accordingly, the evidence was sufficient to sustain the jury's verdict, and we find that 
these assignments of error are without merit.

DECREE:
Defendant's conviction of second degree robbery is affirmed. The trial court is ordered to 
instruct Defendant of the provisions of La.Code Crim.P. art. 930.8 by ”5 sending appropriate 
written notice to him within thirty days of the rendition of this opinion and to file written proof 
in the record that Defendant received the notice.

AFFIRMED, WITH INSTRUCTIONS.
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