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STATE OF CALIFORNIA

Department of Industrial Relations
Division of Workers' Compensation

WORKERS' COMPENSATION APPEALS BOARD

09647,
o227

Case No. J:’.—u)
4 )1 ;
/AI’D‘S/(A %4"b -

)
)
)
)
vs. ) Petition for
Soutbery 21 sormsz ; Reconsideration
)
)
)

Forzah Dean

Applicant,

EA)ser)

Defendants

' = ~ Y
A decision was filed in the above-entitied case on &/ - // JOZ(/
The 4/9/9///4/0 '/Z/- /2’/"//4’[‘/76’7/ is aggrieved by said

decision and hereby petitions for reconsideration upon the following grounds: (strike out items not

applicable)

3. The evidence does not justify the findings of fact.

4. Petitioner has discovered-new-evidence matertal to-hirf WhitlTHe Could not With Teasonabte ditigerice
have discovered and produced at the hearing.

5. The findings of fact do not support the order, decision or award.

In support of the above, petitioner gives the following details, including a statement of facts upon which

etitioner relies and a discussion of the law applicable thereto: ) /,d
p PP s /J//é’ 2707 &

Soe attaches ﬂf/—pﬂ/g/ Lrro
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WORKERS COMPENSATION APPEALS BOARD
Facts February 15, 2010 through Present

California Labor Code Section 132a
ADJ8009847, AD.J8386217, ADJB386218

‘Faizah Dean, Applicant PETITION FOR RECONSIDERATION

! VS,

‘Southern California
.Edison, Defendant

3 through Movember 44, 2510

The evidence does not justify the tinding ‘of tacts.

Petiticner discoversd naw evidence material.

5 G ‘f'a‘a;imxhrough 7 because of the folicwing

Labor Code §§§ 3357, 3357, 3600, Trreshold 15sue. The JUESIION of whether an employment relasionship was in exisience at the
time of an alleged employee's injury is a basic jurisdictional inquiry. Te be compensated, an empioyment relationship must have

of Facts 1: Disputed. Joint Findings and Orders dated 12/13/2017. page 10, saragraph | (beginn ng with "However...” and ending
with "Par Eiectric).

357, A.ppl can: Faizah Dean was emplo; ad by Par Electric {a contractar of NECA) November 18, 2010
'11/18/1 0}. Tragitionally, an employmant contract may be oral or in writing; the usuﬂ! slements * are (1) consent of ths parties, (2
consideration for the services rendered, and {3) control by the employer cver the employee.” Finding of Fact 1:Disputed#2 There
was no employment on 11/1472010. The applicant was no longer paia and 1oid (o tesve. Laid off orTerminated.

2/472014 United States District Court jusgement, Four years after the applicant was terminated, the defendant was partof a
fudgement in the United States District Count February 4, 2014 that concludec that the employee assistance program was a
medicat exam. The empinyee assistance program (herein as “medical exam™} was job refated and bushess necassity; however,

the employment was terminated at the time of the medical evaluation. Cor aclusion: the “medical exam” was not business necessity
because it was a “Volurtary Benefit” furnished 1o a ron-employee and filing of a claim form is unnecessary., it was not business
' necassity; after the applicant was terminated. (SOE). £-U.8. District Court Judgement.

Canti
' 4led 27172013 ater ‘mng wnh the board af ps,ﬁcrclogy fora cony cf my medxcal re.o’d ‘rcm Pgychetherapist Joan Frances under

: the Helman Group whorm was subject fo the defendant paid comprehensive evaluation of QME Dr. Victona Khrul in October 2013
atter 1 selected OME pane! and appointment In Pro Per iliegally. 1 objscted io ancther evaluation because of the cortinucus action
by the defendant was evidence that the action was illegal. By filing the federal compliant against Southern California Ediscn in
December 2012, and subsecuently adding Sefendant IBEW Local 47 and multipie cther amployers related to the employee
assistance program imedicat exam). in 2014, the U S, District Court Judge Mizhea: W. Fitzgerald determined that the employee
assistance program was job related and business necessity and it started at Southerr Calitornia Edison and continued. There was
not any employment at the time of the medical exam for business necessity ruig 1o be effective. The empioyment assistance
Erogram (EAP) would have had to have taken place during the course of empioyment. Hov:ever, it was again a voluntary benefit
called and emplovee assistance program. The court determined that the Unios was not the employer but the Employment
Development Department determined that the IBEW Locat 47 was the employar. The law would not aliow the court to use the EDD
determination in any other tibunal. The Helman Group was related to Southern California Edison and the {BEW Locat 47 benefits.
The contractors employee assisiance program was under the Lineco Benetits Plar: for Union member. Labor Gode section 5304
through 5412, Effect of Filing Application, Statue of iimitation: It is the fiing of an application for adjudication of claim, not ihe tiling
of a ciaim foimn, that establishes the Aopeals Seard's jurisdictien and commances proceedings tor collection of benefits, The issue
15 the date of the discrimination beginning and ending. The timeline of the violaticn of the Workers Commipensation Public Pelicy is
inated). The fikng of the proceeding

continuous. Voluntary Benefts commenced, delayed, and denied {after the agpiicant was tes

omployer S ager*ﬁ ~msuuuslv or cebberatofy setout to prevem or deiay the m'nnk:»ee s ‘s g of 2 cigim. Rather, the empiover's
viotation, through :1s negligence. of 15 duty 10 provide a claim form and notice of potertial eligibilty when it learns that an
industrial injury has octurred of is being assented, resulting in the employee’s prejudicial » =&, is sufficient to give
estoppel.

to

arisen out of an in the course of "empioyment”. Safeway Stores, in¢. v WCAB (Pointer}, 104 CA 3D 528, 44 CC 410 {1980}, Finding :
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K Simmary of Evidence. Exhibit
the prior cases sutject of the Joint

T a0

Findings and Order dated 12/13/2017
“and 1/16/2820 to be included with the
.timeline, disputed: finding of fact, and

* Summary of Facts.

the prior cases subject of the Joint

jénce, EXriDHS from | Fi

Findings ana Order dated 12/13/2017
“and 1/14/2020 to be included with the
“timeline, disputed: finding of fact, and

Summary of Facts.

Amendment. The capiion. Trhe defengant did not deny the claim uatd five years after it was fied. The dafendant did not respcnd*tg‘
the compliant fitad in 2/1/2013 within twenty days. NO response was filed, The United States District Coun Judgement cated '
2:4/2614 was a juggement made for failure to respond within the time allowed. The court considered it consent to granting the
motion 1n favor of the defendant. An order may be a judgement. The defendan: d:d not respend. The applicant zounsel In Pro Per
Amended the Caption only. The case numbers wete added because the defenadant denied the Work Status Report that was cause
of action for Voluntary Workers Compensation Benefits with date of injury 02/15/2010, Notice of Celay Sated 830720710, and

Denia! dated 11/19/10. The body of the cemplaint did not change from 201312 Present. 02/15/2010 through 11/19/2010 was far
greater than 80 days. it it v/as about eight 8) manths after having knowiecge of a date of injury that the compary dened the
Voluntary Workers Compensation Benefits and five days aker terminating the applicanis empt

No Authentication. The erployer representative “Erik Emery” (SOE 2 itiad tnat he was net there, it he
was not there then he does not know what happened cn that day and everything ese ne was just making up. § also argued that
ihe Findings of Facts and Employ2r Representative is not r¢llable and the do 3. Because of {nis the
detendant and the empicyer representative was not there, give personal testimany, and epresents the defendant Southern
Caiforria Edison. the decument could not be authenticaled by the defendant of

Deferdant Notes - Keith Dobson said that he did not approve of them removing Dean from the apprentizeship sxcept for salety.
august 17. 2010 the company personnel suspended the apolicant without just cause {Complaint page 2, iing 3-28 and oage &,
fime1-28, and page 4, line 1-6.}, then agreed 1o reinstated her for cause ang gave her a perfonmance action plan. The cemparny
save cean a perfermance action plans tor 60 days on 8/19/2019, back pay for the suspension, and terminated her far poor
performancs as an apprentice lireman. E-

ticeship policy states that the

Performance Action Plans are not disciphne rather a training toot to kelp apprentices. Apor
pedormance achion fan was prematurely issued because the app was for six months not four months.
The 6060 Program is a four montn apprenticeship program untamisar to the applicant aad differs by the apprenticeshin poiicy. An
apprentice can not get more than 26 8's on monthly logs. A performance Action pian is 1o have tha signatures of tha foreman.
Byron Redd and Erk Emery did not follow the policy. When an non emergency work alated incicent eccurs the company is 1o izke
the empioy ¢ designated doctos and activate the waorkers compensation policy. Byron Redd and Erik Emery did not foliow the
Compary policy. {(SOE:#;

]

O5HA Violation filed 01705,11, The company viclated the aclicy of OSHA by not providing portable 13
withou! Just Cause ang rainstate with a2 performance action plan betwaer 2:47/10 through 8/19:10. Performance
60 days to improve on performance ( 30 days then anothar 30 days). Bsfore tne first 30 days the defendant ramoved the apalicant
fzom her jon. She was deried rebidding for Apprentice Lineman, it was against company aporentice hneman pokcy to not atlow

the applicant 1o rebic, vhether voluntardy or involuntarily removed frem the anprenticeship. Finally, the company terminated the
applizans or laid her off (B0 Gays non-peid leave is not disciplice it is itlegall. The appiicant was nc longer working for the company |
aker %1/13/2010, Sha went the the unicn hiring hal! and began work with Par Elaciric 11/13/2010. :

i detay of *he Volritary Workers Compansation
on began 2715430 through 1271317 twhen the :

of the discrimination began 03/1572 Yy G
Beneiits for a date of injury 2/15/10; California Labor Code §1322 diserimina
company denied the voluntary Workers Compensation Benefits on 127132 7).

Jnfair Trial and Subpoe appisant oted 10 The cotin that there Were mutiifls d5cuments v
The court alicwad the celense counse! 10 use documents that was not admitted during the trial 1¢ question the witness. | objected
put the court aliowed tnis 1o continue. Gefendants evidence was admitied after the discovery oeriod had begur. The court
admitted evidence by the detendant in its order after the discovery period had run. | filed a Subpaena Dugce Tecum aher the
defendant faiied to provide the burden of proof.

W Tror s prior cases subject of he Joim Finaiags sad Order d
sputed: tinding cf fact, ana Summary of Facts.

Al Stimmary of Evidence, Exhil
{o be included with the umeling,

Findiﬁgs of Facts 1, 2, Dispuied. Employses Rnow injury. In general,
with knowledge that his or her disability is joh-related without medical advice i@ that e¥ect, unless the nature of the disability and
the employees’ franing, nelligence, and gualifications are such that he or she should have recognized the relationship between
the known adverss factors invalved in nis or her emzioyment and his or her disakiiity, Chambers v. W.C.A B. (1968} 68 Cal. 2d

556-563, 72 Cal. Retro. 51, 446 P 2d 534, 33 Cal. Comg. Cases 722, The emplcyee was not chargeable with know sdge.

Ted, FicDaniel v WG AB. (19007 218

_étoppéTlT: iead Statue. Sietue of L e
Ca. app 30 1011. 1017, 267 Lal. Raptor, 440, 55 Cal. Comp. Estoppel to plead the sizlue, When the empicyer's conduct is such
as 1o Jead the employee, in reliance cr this conduct, to postpone the filing of a claim vith the Appeals Board until zhar the
statutory period has run, the employer inay be estopped from raising the defense of the statue of limutations. For example, the
empioyer may be stopped from pleading the statue when the employer had voluntaniy firmshed benefits 1 the empidyee, sirce
such cenduct suggests that the fiing of a formal claim is unnecessary. E-Kaiser Resords, £- Kaser Work Status Report 8/23/10,
£- Netice of Delay 8/30/10, E-Danial 11/18/10. However, when the smployer raised the statue of iimitations as a defense inits
anewer and deciaration of readiness to proceed but did not pursue the issue at trial, ie an unpublishad opinion the defense was
comsidersd to be abandened by the employer and could not be reliedt upon by the Appeal Board to reject the employee’s claim.
Guild v, Vi.C.A.B. {1939} 64 Cal. Cocp. Cases 175,178
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Al Summary of Evidence, Extubits from
the priot cases subject of the Joim
Findings and Order dated 12/13/2017

. and 1/14/2020 1o be included with the
timefing, disputed: finding of fact, and

ummary of Facts.

Findings of Fact 45 Disputed. The applicant was not empioyed by Southern Caiitornia Edison after 1171872010, Prior to her
termination 1171472010, the apphcant workad undsr the direct supervision of Erik Emery and Byren Redd 1 the Foctnlli District,
Fontana Service Center in Fontana, CA for defendant Seutharn Catfernia Fdison between May 24, 2010 through November 14,
2010 as an Apprantice Lineman (without knowledge of any prior step completion prior to Loming to service center asitwas a
union job. Erik Emery (herein as "Defendant”) does not know anytning aboul the union collective bargaining agreameni). (SOE) &rik
Emery was designates the employer representatve. (SOE} 1. Applicant was empioyed by the gefendant Scuthern Caifornia
Edison 1n the Foothill Cistrct at the Fontana Service Center. 2. Applicant was discharged 1177472810, The Kasiser Madical Report
dated 8/23/2010 was a substantial meiivating reason for Applicant faizah Dean's discharge; the discharge causad her ham,
Southem California Edison evaluatea her for 2 reasonable aczommogation (SOE). volunzarily furnsshed warkers compensat:on
penefits to the applicant based on the Kaiser Medical Work Status Report, delayed her Workers Compensation Benetits August
30, 2010, terminates her amployment on November 14, 2010 (11/14/710). ther deried her Weorkers Compensaiion benefits on
November 18, 2D1C. Four years after the applicant was terminated, the defendant was part o a jutigament in the Unjted States
District Cour from December 2012 1o February 4, 2014 that concluded that the employse assistance program was 2 madical
exam. The empioyee assistance prograrm (herein as “medical exam”) was job relzted ang ness necessity; however, the
ernployment was terminated at the time of the medical evaluation. Conclusion, the *medical exam” was Not busnNess necessity
because it was a "Voluntary Benefit® a%ter the appiicant was terminated (SOE.

All Summary of Evidence, Exhibits trom
the pricr cases subject of the Joint
Findings and Order cated 12/13/2017
“and 1/14/2C20 to ba included with the
-timetline, disputed: finging of tact, an¢
Summary of Facls.

“ATl Surarary of Evidence, Exhibits from

the prior cases subject of the Joint
Finddings and Order dated 12/13/2017
“and 1/14/2020 to be included with the
timeline, disputed: fincing of fact, and
Summary of Facts.

All Summary of Evidence, Exribits from
the prior cases subject of the Joint
Findings and Order dated 12/13/2017
and 1/14/2020 to be inciuded with the
timeline, disputed: finding of fact, and
Summary of Facts.

" ‘May 23, 2010

"May 21,2010

Findings of Facts#6: Dispur HH, KK, and the Petition to Reoraer Enk Enery for Impeachment with evidence. These were
subject to an argumen! over the petition 1o recall and reorder Erik Emery as an employer representative and witness for purposes

of ‘mpeachment. The impaachmens of the witness for inconsistent statements and nsent evigence was importani in determining
the diference between the company and personal testimony. Erik Emery was aliowed 10 give pessonal testimony. This was an
un'ar frial. He can make up what ever he wants. The threats hoid issug is did the defendant violate public policy Cal. Lab. Code §
1322, in the previous trial on the same cases and ‘acts the witness on the witness tist was Erik Emery. £tk Smery satin tnal and
the applicant counsel “objected”. The grounds for the apphicants counsel's objection s that the cefendart Erik Emery employer
representative for Southern California Edison was on the witness fist prior to proceeding with tral. Then at the end of the triai he
<astified as a witness and atfirmed he was an employee and employer representative 4 €ross examination. The new svidence
explaing why the Vountary Workers Cempensation Benefits was denied and continuous action agains! the applicant after
sermination on 117147201 0. It expiains that the defendant dic not mee! the burden of proo®. The court was thformed that their were
w0 documents with the same fate and different infermation. Cne document was an exiting intarview, and the second document
was net an exiting interview. The soun asked the witness Erik Emery "employef representative” what is an exiting interview? Erik
Emery said “he was not there!” The two documents were not signed by the wiiness and he was nct there, so impeachment and
imclusion of new evidence was neaded 19 clarity the confusion between the d endant. employer representative, and witness
personal testitnony. It sounds ke the defendant was not there. It is assumed that the company knows If its employee was no
longer employed of no fonger in the service of Southern Caiiforaia Edison. On 11/14/10 16 present all action taken was

her the benefits of the workers Compensatisn poiicy.

efendant. witness, hearing empiover represertative. and desig tad employ
Erik Emery sat in the heanng in the previous trial after | objected. Objeciron was based on that fact the the hearing employer
rgpresentative Srik Emery anct designated employer representative was & witnass on the witness list. 2. The designated empioyer
representative was a witnsss on the witness fist in tha bifurcated case {or vioiation of Workers Compensaton Palicy Cat. Lab.
Code § 132a, The defendant committed 8 crime. The defenciant did not foliow the Apprentice Lineman Program. Company.
Wworkers Compensation, and OSHA policy, procedures, rules, and violated safety. Evidence = E. E-Defendant Notes

Voluntary benefits, Waive | Estoppei 10 Plead Statue. Findings of Facte?: Disputed Fzilure to deny Liability within 9C days -
iLab C §5402). Faiture to provide 3 clarm form 10 the empityce within 24 nours. The burden of praof stufted to the defendant. The
smpioyee seeking the beneft of the Lab C § 5402(b) presumption must be prepared to prove that the claim {onm was filed wah the
empioyer, that the employer recaived it. The defendant did nat provide this evidence, Honaywell v WCAB (Wagner) 2005) 35 Camn -
24,70 CCC &7. The California Supreme Court held that the 90-day period began running tefore the claim form was filed, it placed
strict fimits on establishing such an estoppel. Six days aker the defangant recewed the work status report. the detendant
voiuntarily gave the applicant workees compensalion bensfits on or about August 30, 2010 (The work status report is the Slaim
formm). Atter receiving the applicants Medicai work siatus raport the defentan: Seiayed the Workars Compensation benetis on
August 30, 2010. On August 3G, 2070 the defendant had knowiedge that the applicant had a passivie work related injury because
of the Kaiser Madical Work Status Report, 77 days a'ter having knewledge of a possible work related injury, the detendant
terminated the applicant on 1171472010, The evidence shows & work status report and Natice of Delay of Volunptary Workers
Compensation Benefits. Denia! of Voluntary Workers Compensation bencfits. E-Kaiser Records, & Kaiser Work Status Report, E-
Motice of Detay, E-Danial. The coun permuitted the defendant Lo bring ev.cence atter the trial Degan and discovery was closed for
4s Burden of proot, then denied my Subpoena duces tecum after ihe defendant aiied to meet th 2 burden of proct, the court
denied part of my petition to impeach and new evidence against the defendant, employer representative, and witness Erick Emery
:SOE) {SOE}. Kim v. Kona's USA nbution, Inc (2014) 226 Cat App.4th 133€, 1351 [172 Cal. ratr0.3D 688}. “An action for
wronglul teemination in violation of public nolicy 'can only be asserted against and employer.” There was r:c empicyment ahar
11/33/10, There was a Kaiser Medical Work Status Report dated 8/23/10 recewed by oyver on 8/24/2010 Pror ¢ the
appiicant's termination 11/14/10 and Denia: of Voluntary Benefits 11/18/10. ticDaniel C.AB. {1900 218 Ca. app 3D 1011,
1017, 267 Cal Reptor. 440, 55 Cal. Comp. Estoppel to plead the statue. When the empioyer's conduct is such as to lead the
emgloyee. in refiance on this conduct, to pestpone the filing of a claim with the Anpeals Board Lntid after the statutory period has
run, the emplayer may bee stopped from raising the defense of the statue of imitahons. For example, the employer may be
stopped from pleading the statue when the employer had voluntarily furnisned benefits t the emplovee, sinCa such conduct
suggests that the fling of a formal claim is uanecessary. E-Kaiser Records, E- Kaiser Work Status Report, E- Notice of Delay, E-
Denial. Wawver of Statue. Findings of Facts#T: The running of the statue of irmitations ‘s an atfirmative defense, and may be
wawved. Eaiiure to present the defense of the rurning of the staiue prior 10 the submissicn of the cause for decision 1s a sufficient
wajver, as 15 the turnishing of compensation berefits after +he statutory period has un, thus reviving the claim. Unkied States F. &
G.Co. V. LA C iAvila} {1805) 135 Cal. 577, 034 B 369, When there is no svidence that an emplover withdrew the det after it
was pleadsd in the answer to the empioyee’s application for adjudicatian, the court of appeal in an unpublished on'mon held that
the tact tha! the seftiement conlerenca summary and the trial issue shaet sid ngt mention the statue of fimitations es a defense did
not sonsttute a waiver, However, when the empioye raised the statue of limitations as a defense in its answer and declaration of
readiness fo procesd but dd not pursue the issua st trial, in an unpublished opion the defense was cons:dered t be abandoned
by the employer and could not de refied Lpon by the Appeal Board to reject the empiuyee’s claim. MeDaniel v. W.C.A.B. {1880}

H 1017, 267 Gal. Raptor. 440, 85 Cal. Comp. WA B {1999 84 Gai. Comp. Ca 75,178

A

(eekend off
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*All Summary of Evigence, Exhibits from
the prior cases subject of the Joint

' Findings and Order dated 12/13/217

.and 1/14/2020 io be included with the

"timeline, disputed: finding of fast, and
Summary of Facts,

Applicant Faizah Dean was transigrred to Chino Training Center and reported at the ChinG Training Genser iocated it Chino, CA for

defendant and empioyer Southern California Edison for lineman training between May 3, 2010 through May 21, 2010. The
applicant went 1o the service center on May 21, 2010 to introthice her seif to 3yron Redd and familiarize herself. Finding of
Findings of Facts#: Disputed. There was no! any parformance probiems reported from Southern California Edison Chino Training
Center 1o reponting Foothill Service Center located in Fontana, Californiz on o- before tay 2¢, 2610,

May 3, 2010

Al Summary of Evidence, Exhi

" ke prior cases subject of the Joint
_Findings and Order dated 12/13/2017
.and 1/14/2020 to be included with the
. timeline, disputed: finging of fact, and
" Summary of Facts.

m {Appiicant was nired as a Union Apprentic

ihe Wiidomar Service Center.

imaman and Groundman A-3. Shé worke

ign ey 2, B0 at

July 13, 2009
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Artorneyfin Pro Fer:

Cate:

Faizah Dean




WHEREFORE, Petitioner requests that reconsideration be granted; that further proceedings be
had; and that decision be made to give petitioner all the benefits to which he is entitled under the
Labor Code of the State of California, including the relief requested herein.

— . . . Vs
Foszoh Dear Fonzals /e ///7%%@/@&

Attorney for Petitioner Petitions
STATE OF CALIFORNIA ) Soutberss {20 Ar3700
4 A, ) dison, ComEry
County of 7L/ (/Zf/ﬁ/(/é ) Lals , Co , |
I, the undersigned, say that I am Y(/’/”/f /ﬁf%/%/'é‘?)cf//“? //L"ﬁ /Zﬁ//] DZQVI

in the above-entitled action. 1have read the foregoing petition for reconsideration and know the
contents thereof, and that the same is true of my own knowledge, except as to the matters which
are therein stated upon my information or belief, and as to those matters that [ believe it to be
true.

I declare under penalty of perjury that the foregoing 1s true and correct.

Executed on /Z ﬁl)([[[}/y '5/'— 202C at Z[xf’//& /(7/(_’ California.

Gz Deay

Petitioner

NOTE: If verification is by attorney or officer of a corporation it must comply with Section 446

Code of Civil Procedure.) =, L[,/ W) TBRLANEE CA- ST
306 )73// °6” Bl '5'7/57&4 e A FOsDR
Copy mailed to: /6 a ///Z?L i %/w P57 fi:féﬁ /4:)) 737 Ve S*YEQ:}J

Date of Mailing: /}bﬁ/ﬂ/jy 2, 2o/ u}(’g )‘f‘@ L0 525 ],5557
5 S C;% / S

5 vl /l T)\L\a’gﬁ\cﬁe )
By, ////%{//% ;//.\_" wy P 50 25 D
' " {Signatu ACEY PO 177
7o LR

« 2 gL £
(P oL e
f “.?C@,‘Ved (2

DWC/WCAB FORM 45 (Page 2) (REV. 4-14) Fep 03 o JU

£, Cy ya
", <
i
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Proof of Service by Mail

I declare that:
, California.

y 2y SEIE

I am over the age of eighteen years, my (business / residence) address is:

42058 Magwe s Fhie 7/
Frvevside, Cr4 7232

'Zg @o{ 6294/% I served the attached )7 f/ //02/7 7(/// éc.‘c‘w S)c/é%zﬁéyl

on the parties listed below in said case, by placing a true copy thereof enclosed in

I am (resident of / employed in) the county of

a sealed envelope with postage thereon fully paid, in the United State mail at

N\ VEVS Y/ﬁ addressed as follows:
wC ° 237 e 6/"” c’/ Susfe SCO
5“‘“""sz@ L | %&2’3‘5/ cf, O 92T/~ 2237
CVTARYN (alifr s = -0 (), ] C J
hscn Wy v f:fm_“’gfiﬁz Bal770

Aaflen /797{34/”‘9372 DULGETorrart e Blud Ste 240
Torreng. Torran € CAIss0 S

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this declaration was executed on

(date) ZQZ/& ’)/ZLZ[) / LR /(// , California.
Type or prmt name 7%/ 7 /4 Df/ Y\ @@o
LN
Signature M / F€6’9;?/VQ y O
T O . "4
a7
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STATE OF CALIFORNIA
Division of Workers’ Compensation
Workers® Compensation Appeals Board
CASE NO.: ADJS009847 (MF); ADJ8386217

FAIZAH DEAN v, SOUTHERN CALIFORNIA EDISON
PERMISSIBLY SELF-INSURED

WORKERS' COMPENSATION JUDGE: ROBERT B. HILL

DATE OF INJURY: 2/15/2010: 7/13/2009 to 11/12/2010

REPORT AND RECOMMENDATION
ONPETITION FOR RECONSIDERATION

INTRODUCTION

Applicant, in pro per. has filed a tmely and verified Petition for Reconsideration
challenging the Joint Findings and Order of 171472020,
Petitioner seeks reconsideration on the following grounds:
1. The evidence does not justify the findings of fact:

~

2. The findings of tact do not support the Order. Decision. or Award.

1

CONTENTIONS

Applicant’s selected format for her Petition is unique. and the points of contention are
difficult to interpret. However, the court understands her points to be as follows:
. Itis the defendant’s burden of proof to establish that discrimination did not exist as

defined by Labor Code Section [32a:
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2. That her cases arce to be viewed as “continuous™ based on the defendant’s voluntary
provision of benetits. for which there would not be a bar based on the statute of
[imitations:

3. While not set forth in the initial portion ol her pleadings. she has discovered new

evidence material ™
4. While admitting to cimplovment with this defendant employer trom 77132009

through 117142010, there is a threshold 1ssue of employment.
As of this date. a response has not been received from the defendant.

34|
FACTS
Faizah Dean. born 9/19/1975, as a lineman. occupational group mnﬁbcr 380, at various
locations in California. while cmployed by Southern California Edison. permissibly seli-
insured, claims the following:

e ADIRN0Y8LT (MF)-claimed 1o have sustained injury on 21572010 to her back.

e ADI8386217-during the period 9/15/2009 10 9/15/2010 (later amended to 7/13/2009 to
11/1272010) claimed 10 have sustained injury to her internal system. vaginal areas.
blurred vision. reproductive organs. psyche and back.

The companion case ADJSIE6218 was dismissed as being duplicative in part of the

current case ADJIR3IBO217. and the parts of body in ADIB386217 otherwise amended  as set

forth above (see Minutes of Hearing 4/6/2013).
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A joint Findings and Order as to the two active cases issued on 1271372017, tinding that the
applicant did not sustain injuries as alleged. and further reserving jurisdiction of the parties’
respective petition for costs/sanctions. Applicant sought reconsideration. with the Opinion and
Order Denying Petition for Reconsideration issued 2/22/2018. The applicant then sought a
Petition for Writ of Review. The Order Denving Petition for Writ of Review issued 6142018

{see EAMS Document No. 67377705,

Currently at issue is the applicant’s allegation that her (nowj former employer Southern
California Edison violated the provisions of Labor Code Section 132a.

The original Petition under Labor Code Section 132a was dated 9/28/2012, though not filed
by the applicant until 2172013 (see EAMS Doc 1D 46601014). At the time of Trial on
6/25/2018. it was noted by the court that the amended ~Application for Discrimination Benefits
Pursuant to Labor Code Section 132(a)” dated 3/1/2018-(and filed that same date) was lacking
the required verification as required under Rule 10430(¢). The court also noted that [Labor
Code Section 132a(4) itself referred to the requirement of filing of'a “petition” to commence

proceedings. Further noting that the failure to comply with the verfication requirement

constituted a valid ground for summarily dismissing or denying such petition. the court further

noted the holding in the significant pancl decision Torres v. Contra Costa Schools Insurance
(2014) 79 CCC 1181: 2014 Cal. Wrk. Comp LEXIS 111 (in dealing with IMR Appeals
requiring such verilication) that the apphcant should be afforded a reasonable amount of time
to cure this defeet. As such. this case was ordered off calendar and the applicant given until
the end of work day 771672018 (thereby allowing 20 days) to file such verification (see Minutes

of Hearing 6/25/2018).

Such verification was filed 6:25.2018 (see EAMS Document [D 67450392.)
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The amended Application raiscs the following as aileged emplover’s violation of [.abor

Code Section 132a:

I

2

That on 8/17/2010 she was suspended with “just cause™. and that she believed the
treatment toward her was based on “gender difference after she was suspended with
cause”. [Page 2. linc 6]. Further. that based on the collective bargaining agreement
between this employer and her union IBEW Local No. 47. that her employment is
not ~at will™ and that her termination can he only “for cause™ [Page 12. lines 7
through 9].

That on 8/19/2010. a meeting was conducted 1o include herself. and the company s
Ernic Emery. Byron Redd. and Tyrone Chamois to review the Performance Action
Plan and Reinstatement Letter [Page 2. line 22]. During this meeting. and in the
reinstatement letter. work issucs to include insubordinate behavior, satety rule
violations and tardiness were not. {Page 3. tinc 10].

That on 8724/2010. and after seeking a doctor’s advice on 823/2010. she reported
her injuries to her supervisor and spoke to him about her back pain. eye strain. and
vaginal swelling and irritations associated with the unsanitary condition in the filed
when working using toilet bag systems. [Page 3. lines 15 through 22 and later page
7. lines 6 through 8]. Further. she asked for better accommodations in the field. that
her lower back pain seemed aggravated by her use of the line boots to do
groundwork, and that she reported blurred vision and heavy pressure and related
symptoms [Page 3. line 26. through page 4. line 6],

That fater that day. she met with the employer’s investigator Keith Dobson about

investigating gender diserimination in the deparunent. and later on 9972010 she

FAIZAH DEAN. ADI8009847
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U

6.

9.

1.

reported to Dobson that Robert Delgado. identitied as the son ol Ron Delgado
(identified as president of IBEW Local No. 47 SCE Troubleman) telling her *f need
1o go back to “marry maids and do some housework.”™ [Page 4. lines 9 through 17.]
That on 971572012 (2010?) she was removed from the apprentice program {Pége 4.
line 201.

That on 1171372010 there was an exit interview which included herself. the manager
of the Department Erik Emery and Ron Delgado of the union. {Page 5. lines |
through 31.

That she was removed from the apprenticeship program aticr having met with
Dobson on 9:9°2010 ~about gender discrimination in the policies and procedures of
the apprenticeship program.”™ [Page 5. lines 5 through 91,

That she was not allowed to rebid for the apprenticeship program in spite of the fact
that she had seniority and was qualified as a Groundman A. and that she was
otherwise blocked from bidding and placed on non-paid leave. [Page 3. lines 10
through 211

That she then bidded for the position of Groundman A-3 but was not offered this

position in spite of the fact that she was qualified. [Page 3. lines 23 through 26].

. That was offered a lower paving job as meter reader although it was 70 miles from

her home. and the reduction in pay was not sufficient to cover he personal expenses
[page 5. line 27 through page 6. line 31

That she was rejected {rom the planner job “because of seniority”. |Page 6. line 4],

That on 17772011 she was c-mail information about the scheduling and confirmation

of the Substation Apprentice Test on 11372011, which she “thought was odd™ and
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she was terminated on that date. [Page 3. lines 5 through 7). and that on 17117201
Emery had e-mailed her not to come in for the test which coincided with the
employer’s having received the CalOSHA complaint [page 3. tines 10 through 13].

13. That she believes that her not being allowed to take the apprentice test was
retaliation for the filing of the CalOSHA complaint. SCE internal investigation.
discrimination in employment and worker’s compensation. and wrongful discharge
in violation of public policy. [Page 7. lines 3 through 3.

14. That on 2/27/2011 she was terminated from her subsequent employment Par
Electric (an IBEW contractor). [Page 3. line 21].

15, That the employer should be estopped based on its conduct from raising the defensc
of the statute of limitations.

At the time of Trial on 9/27/2018. the applicant testified. The court advised on the record
the requirements of Rule 10447, and that the presentation of the case would be limited as o the
allegations as set forth in the Amended Petition filed 3/1:2018. the defendant’s Answer filed
5¢21/2018. and the applicant’s replics of 7/3/2018 and 7/3/2018.

During the morming session. the applicant conlirmed that here emplover was first made
aware of her claim on 8/24/2010. with the presentation of the work status report from Kaiser
dated 8/2372010. Much of the direct examination at this point was the court’s direction. (o
cover the pertinent portions of her Petition as outlined above, and to determine the basis for her
contentions that the emplover’s actions were in relation 1o her workers™ compensation claim (or
intent to file such a claim). Up to this point, and based on what she described as part of

“deductive reasoning™. several events were outlined which actually predated the emplover’s

notice to include her suspension on 8172010 and reinstatement on 8.19:2019. Her testimony
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at times was rambling and not cohesive at her contentions. and at times referred to other acts of
perceived discrimination (e.g. gender discrimination). ot to parties not named in this action
{e.¢. her union IBEW #47 and subscquent emplover Par Flectric).

This mattet was continued o 11712018, 1o allow her to present her additional testimoeny
and to proceed with the testimony of the witness Lric Lmery.

The proceedings on 1171722018 commenced with the applicant's continuing testimony.
which immediately became contentious between the parties and unfocused as to the
applicant's contentions as set forth in her amended Petition. After review with the
parties and on the court's own motion. defense witness Eric Emery was called out of
order to establish keyv dates and actions undertaken by the employer. in an effort to
provide more structure as 1o the presentation of the case.

him a copy of her physician's work status report. The employer interpreted this as the
reporting of a claim of injury of on or about 2713/2010. for which a claim was set up, a delay
issued followed by a denial.

In his testimony. Fmery recounted the events leading up to a mecting of 9710/2010. at
which time the applicant was suspended (with pay) from the lineman apprentce program due
to performance issues. primarily documented in the daily logs tor which both the applicant
retained the original and the empioyver retained a copy. This included such 1ssues as the
purported improper set up of equipment and tardiness. This resulted in her being placed in the
60-60 plan, with the first 60 days to include a performance improvement plan. during which
time she was placed in a groundsman position at the pay scale for the lineman apprentice step
I. However. based on the failure to improve. the applicant was terminated {rom the program on

11/14/2010 (a later notice would refer to 11715720100). at which time she was placed on unpaid
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leave with access 10 company facilities for purposes of looking for job postings within the
company. Al one point. Emery had offered the position of meter reader in Yucca Vallev. with
his noting that her class "A" license would allow her to operate the heavier equipment and
increase her mobility within the company. However. she declined this offer indicated she was
then emploved by Par Electric.

As direct examination of this witness was not completed. the matter was continued 1o
12/5/2018. Due to the unavailability of a court reporter. the matter was continued to 12,2019,
later continued to 2/21:2019 due 10 the unavailability of a court reporter.

At the time of Trial on 272172019, continuing testimony of the witness Eric Emery was
heard.

His testimony focused on the applicant’s participation in the apprentice lineman program in
2010 (noting that previously she had held the position of a groundsman). Further noting that
this program consisted of six steps. the applicant did not complete a single step leading up to
her removal from the program on 9/15/2010 for unsafe work practices and failure to follow
directions. A mceting was conducted which included the applicant. the witness. the manager
Byron Redd and the union shop steward (this witness would later testify that there was a list
maintained of such stewards. and the actual selection for the meeting was made by the
cmployer on a random basis as to which steward was available). At the time. the applicant was
placed on a "60/60™ program. in which for sixty days she would be allowed to bid for another
position within the company for which she was qualified. and during which time she remained
on a paid status based on her salary level upon entering the lineman program). followed by
another 60 days in which she retained the right to bid but on an unpaid status. This program

was part of the employer’s policy. At the end of the first 60 days. he had become aware that

FAIZAH DEAN AIROOORAT
Document 11): -7467788649782837248

[DEAN 5-000000016]




the position of a meter-reader had become available in Yucca Valtev. which iwe relayed 1o the
applicant who declined consideration of this position as she was then employed by another
company. Originally, the second 60 days on unpaid status was to have ended 17122011, but
was exiended to 1:20:2011 at which time she was terminated for failure 1o secure a new
position. At the time of the original removal from the apprentice program he was unaware of
her prior claim as outlined in the Kaiser work status report ot 82472010, nor at any time did
she indicate that her inability to participate in the program was related to that alieged injury.

This witness testified in a truthful and credible manner. and confirmed the employer’s
policies and their application to this employee in a non-discriminatory manner.

At the time of Trial on 4/29/2019, the defendant waived further exanunation of the witness
Eric Emery.

Defense witness Byron Redd was called. who testified that he was the applicant’s
supervisor for a period of time in 2010. In terms of the apprentice program in ssue. he
testified that he himself had participated in that program from 1994 through 1997, He further
testified that prior to the applicant’s entry into the program. an action plan had been prepared
due to the applicant’s unsatisfactory job performance (Defendant’s Exhibit “V7). He also
confirmed that he had been awarc of the applicant’s workers™ compensation claim on
824/2010 when he was presented with the medical status report of Dr. Dinh dated 8252010
(Applicant’s Exhibit "20™). and that at the time of that meeting she had been provided the
workers™ compensation claim packet pursuant to company policy Noting that she had been
accommodated pursuant to Dr. Dinh’s recommendation. and was not required to wear the
“¢limbing boots” referred o in his report that were aggravating her condition. he also

confirmed that she was not treated any difterently than other employvees,

FAIZAH DEAN ADIROOYRLT
Document [D: _~7467788649782837248

[DEAN 5-000000017]




During the afternoon session. the defendant completed direct cxamination of this witness.
At this point. applicant moved o re-open the record and submit additional evidence so as o
impeach and/or rebut the testimony of witnesses Emery and Redd. To allow the applicant time
to formalize her motion into a Petition. to include a designation ol those portions of the
proposed additional record to support her contentions. the matter was continued to 7/1:2019.

The matter proceeded o Trial on 7/1°2019. The applicant initially advised that her
Petition to Re-open the Record had been mailed 6:28/2019. although had not yet been received.
The applicant’s cross-examination then proceeded of Byron Redd. which continued to be a
highly contentious matier between the parties.

Critical 1o his testimony was the Kaiser medical note dated 8/23/2010 outlining certain
work restrictions was received on 82472010, Prior to that time. an initial write up had
occurred as 1o the applicant’s participation in the fineman apprenticeship program on
7/15/2010. which was Jollowed by the actual removal from the program on 91372010 His
testimony also included a distinction between a “repeat” program {where the removed
apprentice is allowed to bid for a position within the company, and at a later ume re-apply tor
the apprenticeship program) and the “60/60” program, where the employed is allowed to look
for other work within the company while on paid status for 60 days. Jollowed by another 60
days on unpaid status while this search continued. In these circumstances. the emplovee 1s not
allow 1o re-apply for the apprenticeship program. During the course of his cross-examination.
the applicant presented several documents which purportedly attempted 1o show that the
actions undertaken from the apprenticeship program. but this witness continued to testify ina
wruthful and consistent matter that the company policies had been followed. to included her

placement on the “60/60" program.
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As this witness (as well Fric Emery) had been taken out of order to allow the establishing
of key time points as part of the applicant’s allegations. the matter was continued to 8/7:2019
to allow the apphicant’s continuing direet examination and consideration ol her Petition 10 Re-
obcn the Record.

The parties re-appeared for Trial on 87772019, These procecedings were delayed due 1o the
appearance of new defense counsel. and the lack of a properly executed Substitution of
Atlorneys.

While the defendant imitially posed an objection to the WCAR jurisdiction over the pending
Labor Code Section 132a action as the previously issued Findings and Award pertaining to the
case-in-chief 1ssucs did not reserve jurisdiction. it was determined that the Labor Code Section
132a issue was actually bifurcated by Order of JTudge Robin Woolsey (the prior assigned MSC
judge) on 173720135, and thus the objection with withdrawn.

Atter further review with the pm'licg. several documents were located in EAMS which
could not previously be located. to include the following:

1. Petition to Re-Order detense witness Eric Emory {imisdated 9282019)
[EAMS Document ID 70339021 1),

Defendant’s Objection dated 77252019 [EAMS Document [1 29821993].

h2

Applicant’s Objection to Order Quashing SDT dated 10/28°2018 |[LAMS

(93 )

Document 1D 68566621 ].
Due to the delay in proceedings. and the applicant’s request to file a second Petition to Re-
Order defense witness Byron-Redd (she was given until 9272019 to do s0). the matter was

continued to 9792019,
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Prior to the re-scheduled Trial date, filed her Petition to Reorder Erik Emery dated
9732019 [EAMS Document [D 71032972 at the time of Trial the defendant confirmed their
receipt of this document on 9:6:2019. and were given until 9:232019 for purposes of {iling
their response. (At the ime of Trial. this was included in the disposition and the defendant
Ordered to have this witness available on an on-call basis for the continued Trial date of
10/24/2019).

A full day of the applicant’s direct examination proceeded on 99972019, [n her testimony,
the applicant referred to a number of purported trregularitics on the part of the emplover in

- implementing its policy and procedure manual, not only with her regularly assigned position of
groundsman A-3 but also as a lineman apprentice. She would also testify as 10 several
purported unsale conditions which were relaved to both the Occupational Safery and Health
Administration (OSHA) as well as the Department of Fair Employment and Housing. She
would also dispute the handiing of her removal from the apprentice program as weli as her
ultimate termination {rom this employer. and her distrust of her union IBEW 247 (and
particularly its president Ron Delgado). However. noteworthy is that while she identified
several potential arcas ot concern with this employer. nothing was established in this tesumony
to establish discrimination under Labor Code Section 132a. with these concerns more
appropriate falling under the jurisdiction of other governmental agencies.

So as to allow the completion of her direct testimony and the defendant’s cross-
examination. and to allow 'the court to rule on her motion to re-open the record for additional
witness testimony. the matier was continued 1o 10242019,

At the time of Tral on 1024 2019, the applicant’s testimoeny was completed. This

included her acknowledgement of her removal {rom the apprenticeship program, the original
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60 days given to find another job within the company. followed by another 60 days of unpaid
leave. She also acknowledged the ruling by the U.S. District Court granting the defendants’
Motion for Summary Judgement (which included this employer). and the finding that the
employer’s actions were neither retaliatory nor discriminatory. based on her poor performance.
although she would indicate on re-cross-examination that this was in the context of her OSHA
complaint only. She would continue to argue that the original claimed date of injury of
2/1572010 was incorrect. but would roughly coincide with her reporting of her claimed work-
related problems. As to the defense of the statute of limitations. she would acknowledge that
her filing of her Petition under Labor Code Section 132a not being filed until 2:1/201 3. she
responded that she had several other legal actions pending at the time including the U.S.
District Court. OSHA and FEHA. and as the result did not focus on this issue. but through her
continuing discovery and vestigation of the corollary legal actions determined that she should
proceed with this action.

The applicant’s Petition to Re-open the Testimony of Eric mery was granted and the
matter continued to 127122019,

At the time of Trial on 12/12/2019. continuing cross-examination of the witness Emery
continuing. When it became apparent that the line of questioning was unfocused and outside
the scope of proper cross-examination. the court intervened. Based on his testimony. he
understood that in the prior proceedings on this matter he had had dual roles. both as a
potential witness and cmployer designated representative. He also testified that he had only a
“vague recollection” of two documents dated 117122010 and 1:2072011. to which the applicant

objected on the basis of lack of authentication. He would also testify that in providing the
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applicant her workers™ compensation packet, that he had acted within company policy as set

forth in the Accident Prevention Manual Revised October 2007 (Applicant’s Exhibit #277).
After oftering the partics an opportunity fo submit post-Trial Briefs. which the partics

declined. the case stood submitted tor decision. Subsequently. the Joint Findings and Order

issued 1/14/2020 for which the applicant seeks Reconsideration.

v
DISCUSSION
Several key issues presented at Trial were addressed in the Opinion on Decision (Labor

Code Section 5313). with decisions reached as follows:

DEFENDANT'S PETITION 10 QUASH SUBPOENA DUCLES TECUM, ORDER AND

APPLICANT’S OBJECTION THERETO AND MOTION TO SET ASIDE ORDER:

This matter was the subject of the Mandatory Settlement Conference set tor 5/1/2018
(FAMS Doc 1D 66926604). at which time 1t was set for Trial on the wssue ol the applicant
amended Petition dated 5712018, This case then proceeded o s inttial Trial of 67232018, Tt
was afler the initial Trial that the applicant Subpocena Duces Tecum issued on 1072372018, as
set forth in the defendant’s Motion to Quash dated 10/25/2018 (EAMS Doc ID 27638111), and
the applicant’s objection filed 11/16:2018 (EAMS Doc [D 68701839.)

The question here is whether the applicant has sustained her burden of proof'in
establishing good cause tor reopening of discovery after the MSC and after the initiation of
Trial pursuant to Labor Code Section 5502(e){3). While the applicant has submitted the

validity of a number of documents offered by the defendant as cxhibits, nothing is set forth in
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said Petition s0 as 10 establish such good cause 1o reopen the record. and thus the Order

Quashing SDT dated 10/26/2018 (EAMS Doc 1D 68495158) will remain.

ADMISSION OF EXHIBITS:

The applicant had raised the validity of exhibits of letters dated 11/12:2010
(Defendant’s Exhibit "HH™) and 1/20/2011 (Defendant’s Exhibit “KK™). Noting such
documents were unsigned and otherwise unauthenticated. and the testimony of witness Emery
that he has only a “vague memony™ of such documents. they were excluded. Otherwise.

Defendant’s Exhibits “$™ through “GG™, "I, and ~1J” were taken into evidence.

STATUTE OF LIMITATIONS:

Labor Code Section 132a(4) provides as tollows:

“Proceedings for increased compensaiion us provided in paragraph (1. or for
reinstatement and reimbursemeint for lost wages and work benefits. are to be instinited
by filing an appropriate petition with the uppeals hoard. but these proceedings mayv not
be commenced more than one year from the discriminatory act or date of termination
of the employec. The appeals hoard is vesied \;;'/;'7/1'////}mwr. awthority. and
Jurisdiction to try and determine finally all matiers specified in this section subject only
(o judicial review. except that the appeals bourd shall have no jurisdiction 10 v and
determine a misdemeanor charge. The appeals board ma refer and am: worker may

complain of suspected violations of the criminal misdemeanor provisions of this section
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to the Division of Labor Standards Enforcenent. or divectly 1o the office of the public

prosecutor.”

The applicant’s original Petition under Labor Code Scction 132a. while dated
§/28/2012. was not filed until 2/1,2013 (EAMS Doc 1D 46601014). This was followed by the
filing of the amended Petition and subsequently verified Petition 6262018 (EAMS Doc 1D
67403592y, A review of the amended Petition. more detailed in its listing of alleged misconduct
by the employer commences with cvents on 8/17/2010 and ending 2272011 with her
termination from the subsequent emplover Park Electric (which arguably has nothing to do
with discriminatory misconduct by her emplover Southern California tdison. Even it the latter
were construed as part of such misconduct. the filing of the Petition under Labor Code Section
1324 on 27172013 would be outside the prescribed one statute of limitation under Labor Code
Section 132a(4). and thus would be barred. The court further considered the original filing of
the Application for Adjudication of Claim in ADIZ009847 (MF) (EAMS Doc ID 39397367)
and ADI8386217 (FAMS Doc ID 39387637). noting that neither referenced discriminatory
conduct pursuant to Labor Code Section 132a. Thus. it was found that this action is outside the
prescribed one vear statute of limitations pursuant to Labor Code Section 132a(4). and thus
barred.

EMPLOYER’S ALLEGED VIOLATION OF LABOR CODE SECTION 132a:

Labor Code Section 132a provides:

“Itis the declured policy of this state thai there should not be discrimination against

workers who are infured in the course and scope of their employment.
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knovwn his or her intention (o testifv in another emplovee s case hefore the appealy

board. is guilty of a misdemeunor.

Rule 10447 further provides as follows:

“Any person secking to initiate proceedings under Labor Code Section 13 2a other than
prosecution for misdemeanor must file a petition therefor setting forth specifically and
in detail the nature of cach violation alleged und facts relied on o show the same. and
the reliet sought. Each alleged violution must be separately pleaded so that the adverse
party or parties und the Workers' Compensation Appeals Board may be fully advised of

the specitic basis upon whicl the charge is founded.

The Workers' Compensation Appeals Board may refer. or any worker may complain of.
suspected violations of the criminal misdemeanor provisions of Labor Code Section
132a 10 the Division of Labor Standards Enforcement or divectly 1o the Office of the

Public Prosecuror.”

As was noted in Judson Steel Corporation v. WCAB (Maese) (1978.45 CCC 1205,

“(Labor Code Section 132a) did not compel an employer to ignore the realities of doing

business by reemploving ungualified emplovees or emplovees [or whom positions arc no
b proymg ) plo)

longer available.

In reviewing the full record, to include the pleadings, witness testimony, and admitted

exhibits. the court noted that a number of allegations were made as against in the employer in

the form of unfair labor practices. violation ot collective bargaining agreement(s). and other

FAIZAH DEAN ADIB00OGB47
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discriminatory basts to include race and gender. However. the threshold considered was
whether the emplover engaged in discriminatory conduct on the basis of the applicant having
filed (or made known an intent to file) a workers® compensation claim. None of the submitted
evidence would establish such a conclusion under Labor Code Section 132a. In facl. the
employer’s actions as agamnst this employee were considered in different tribunals in the
context of other alleged misconduct, with the {inding that the employer had either acted
appropriately or had not acted inappropriately.

Thus, in the event that the statute of imitations was not considered a bar. it was found
that the applicant had not sustained her burden of proof o establish discriminatory conduct
under Labor Code Section 132a.

The court is not clear as to the applicant’s contention that these are “continuous™
actions for which there should be no bar as to the statute of limitations. The statute is quite
clear, and based on her description of alleged discriminatory acts her original Petition as filed
under Labor Code Section 132a (noting that an amended Petition was filed to include the
required verification). said original Petition was untimely. However. the court further
considered its findings on an alternative finding that the statute of limitations was not a bar,
leading to the next point.

While the applicant contends that it is the defendant’s burden of proof to disprove
discriminatory acts under Labor Code Section 132a. the cowrt finds nothing i the statutory.
regulatory or case law 1o support this contention. And as noted in the Opinion. while the
applicant had a number ot alleged issues with her employer, none were found to fit within the

category of discriminatory acts within the meaning of the statute.

FAIZAII DEAN ADI8009847
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SERVICE:

CA MED MANAGEMENT MONTEBELLO. US Mail
EAGLE EYE IMAGING FONTANA. US Mail

EDD SDI SAN BERNARDINO. US Mail

FAIZAH DEAN.US Mail

GOLDSTAR FINANCIAL SANTA I'E SPRINGS. US Mail
KARLZEN HUTCHINSON TORRANCE. US Mail
ORACLE MED COLLECTIONS POMONA. US Mail
PASEOQ PHARMACY. US Mail

SOUTHERN CAL EDISON ROSEMEAD. US Mail
VERBATIM RX PHARMACY POMONA. US Mail
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] WORKERS’ COMPENSATION APPEALS BOARD

2 STATE OF CALIFORNIA
3
Case Nos. ADJ8009847
4 || FAIZAH DEAN, ADJ8386217
) ‘ ADJ8386218
5 Applicant, (Riverside District Office)
6 Vs.
OPINION AND ORDER
7 {{ SOUTHERN CALIFORNIA EDISON; GRANTING PETITION FOR
Permissibly Self-Insured, RECONSIDERATION
8
Defendants. ‘
9
10 Reconsideration has been sought with regard to the decision filed on January 14, 2020.
11 Taking into account the statutory time constraints for acting on the petition, and based upon our

12 1| initial review of the record. we believe reconsideration must be granted to allow sufficient opportunity 1o
13 || further study the factual and legal issues in this case. We believe that this action is necessary to give us a
14 || complete understanding of the record and to enable us to issue a just and reasoned decision.
15 |1 Reconsideration will be granted for this purpose and for such further proceedings as we may hereafter

16 || determine to be appropriate.

17 For the foregoing reasons.
18 IT IS ORDERED that Reconsideration 1s GRANTED.
19 IT 1S FURTHER ORDERED that pending the issuance of a Decision After Reconsideration in

20 || the above case. all further correspondence, objections, motions, requests and communications relating 10
21 || the petition shall be filed only with the Office of the Commissioners of the Workers™ Compensation
22 || Appeals Board at either its street address (455 Golden Gate Avenue, 9th Floor, San Francisco, CA 94102)
23 || or its Post Office Box address (P.O. Box 429459, San Francisco. CA 94142-9459), and shall not be
24 1| submitted to the district office from which the WCJ's decision issued or to any other district office of the
25 || Workers’ Compensation Appeals Board, and shall nor be e-filed in the Elecironic Adjudication
26 || Management System (EAMS). Any documents relating to the petition for reconsideration lodged in

27 || violation of this order shall neither be accepted for filing nor deemed filed.

¥
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1 All trial level documents not related to the petition for reconsideration shall continue to be e-filed

2 || through EAMS or, to the extent permitted by the Rules of the Administrative Director, filed in paper form.'
3 || I, however, a proposed settlement is being {iled, the petitioner for reconsideration should promptly notify

4 | the Appeals Board because a WCJ cannot act on a settlement while a case is pending before the Appeals

n

Board on a grant of reconsideration. (Cal. Code Regs.. tit. 8. former § 10859 now § 10961 (eff. Jan. 1

6112020))

~1

WORKERS’ COMPENSATION APPEALS BOARD

CHAIR

. . KATHERINFE ZAL EWSKI
S

1111 I CONCUR,
12 OEIDRA E. LOWE
131 s/

15 JOSE H. RAZO
16 1] /s/

18 i DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
19 a0 gy

20 || SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADQRESS RECORD

22 || FAIZAH DEAN
KARLZEN HUTCHINSON

23

24

25| 00

26

27 1| ' Such trial level documents include, but are not limited to, declarations of readiness, lien claims, wial level petitions (e.g.,

petitions for penalties, deposition attormey’s fees). stipulations with request for award, compromise and release agreements, etc.)
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[DEAN 5-000000030]




1 WORKERS’ COMPENSATION APPEALS BOARD

2 STATE OF CALIFORNIA
3
Case Nos. ADJ8009847
4 || FAIZAH DEAN, ADJ8386217
ADJ8386218
5 Applicant, (Riverside District Office)
6 Vs, »
OPINION AND DECISION
7|{ SOUTHERN CALIFORNIA EDISON; AFTER RECONSIDERATION
Permissibly Self-Insured,
8
Defendants.
9
10
11 We previously granted reconsideration in order to allow us time to further study the factual and

12 || legal issues in this case. We now issue our Opinion and Decision After Reconsideration.

13 Applicant in pro per secks reconsideration of the Joint Findings and Order (F&O) issued on
14 11 January 14, 2020, wherein the workers’ compensation administrative law judge (WCJ) found in pertinent
I51] part that applicant’s Labor Code Section 132a petition is barred by the statute of limitations, that
16 || applicant otherwise failed to present evidence sufficient to establish her prima facie claim, that there is no
17 1] good cause to set aside the October 28, 2018 order quashing applicant’s subpoena duces tecum. and that
18 || defendant’s exhibits HH and KK are not admissible into evidence. The WCJ ordered in pertinent part
191/ that applicant take nothing on her claim, that her motion to set aside the order quashing subpoena be
20 || denied, and that exhibits HH and KK are excluded from evidence.

21 Applicant contends that the WCJ erred on the grounds that the statute of limitations was tolled or
22 || inapplicable because the alleged discriminatory conduct was “continuous.” Applicant further contends
23 || that defendant failed to meet its alleged burden of proof that it did not engage in discriminatory conduct.
24 || Applicant also asserts that the WCJ erred by declining to set aside the order quashing applicant’s

25 || subpoena duces tecum and by admitting exhibits HH and KK into evidence.

27 ! Unless otherwise stated, all further statutory references are to the Labor Code.
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1 We received an Answer from defendant.
2 The WCI filed a Report and Recommendation on Reconsideration (Report) recommending that

the Petition be denied.

(V8

4 We have considered the allegations of the Petition, the Answer, and the contents of the Report.
51| Based on our review of the record, and for the reasons stated below. we wil} affirm the F&O.

6 FACTUAL BACKGROUND

7 On February 1, 2013, applicant filed a petition for increased benefits pursuant to section 132a.
8 || (132a Petition, February 1, 201 3.)2

9 The record in EAMS reveals that the WCJ admitted the following exhibits into evidence: Notice
10 || of Failure to Resolve Grievance, October 4, 2010; Reporter’s Transcript of Proceedings. Grievance No.

11 1] 11-01-23397, September 28, 2011; OSHA Order Granting Party Status, April 9, 2013; OSHA Decision
12 || of February 20. 2014; Complaint for Violation of Civil Rights (case number EDCV12-01435); and
13 || Decision of USDC, February 4, 2014. (Exhibit 19, Notice of Failure to Resolve Grievance, October 4,
14 |1 2010; Ex. 12, Reporter’s Transcript of Proceedings. Grievance No. 11-01-23397, September 28, 2011,
15 11 Ex. O, OSHA Order Granting Party Status, April 9, 2013; Ex. 16, OSHA Decision of February 20, 2014;
16 || Ex. M, Complaint for Violation of Civil Rights, March 14, 2013, Ex. 21, Decision of USDC, February 4,
17 1] 2014.)

18 The Notice of Failure to Resolve Grievance appears on defendant’s letterhead and asserts that
16 || applicant filed a grievance contesting her September 15, 2010 removal from the apprentice lineman
20 || position and seeking reinstatement and compensation for lost income. (Ex. 19, Notice of Failure to
21 || Resolve Grievance, October 4, 2010.)

22 The Transcript of Proceedings memorializes an arbitration held on September 28, 2011, on the
23 || issues of whether defendant wrongfully removed applicant from the apprentice lineman position and
24 || terminated her employment. (Ex. 12, Reporter’s Transcript of Proceedings, Grievance No. 11-01-23397,

25 || September 28, 2011, pp. 1, 5)

27 2 The petition is available in EAMS in case number ADJ8386217.

DEAN, Faizah 2
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1 The OSHA Decision contains a letter dated January 26, 2012 from an OSHA representative to

|20

applicant acknowledging its January 5, 2011 receipt of applicant’s complaint of defendant’s alleged
3 || health and safety violations and advising that OSHA cited defendant for failing to provide workers with’
4 || acceptable toilet facilities. (Ex. 16, OSHA Decision of February 20. 2014, pp. 10-11.)

5 The OSHA Order Granting Party Status indicates that defendant appealed the OSHA citation and
6 || the matter was resolved on November 8, 2012, subject to a petition for reconsideration. (Ex. O, OSHA
7 || Order Granting Party Status, April 9, 2013, p. 1) |

8 The Complaint for Violation of Civil Rights contains various pleadings in a civil action brought
91| by applicant against. among others, defendant herein, and is described with more specificity below. The
10 {| first pleading in the exhibit is labeled “First Amended Complaint,” case number EDCV12-01435, and
11 1] filed-stamped December 21, 2012, (Ex. M, Complaint for Violation of Civil Rights, March 14, 2013, p.
1211 1)

13 The Decision of USDC constitutes the minutes of the February 4, 2014 proceedings in the U.S.

14 || District Court, Central District of California, case number EDCV12-01435, and includes the following:

15 On March 14, 2013, Plaintiff Faizah Nailah Dean filed a Second Amended Complaint . . .
[aleging] several claims against SCE [defendant Southern California Edison}: (1) a
16 “hybrid” claim. pursuant to 29 U.S.C. § 185, for . . . SCE's breach of a collective
bargaining agreement . . . (2) a claim for wrongful termination based on sex and race, in
17 violation of Title VII of the Civil Rights Act of 1964; (3) a claim for wrongful discharge
in viclation of California Labor Code § 6310(b); and (4) a claim for violation of the
18 Americans with Disabilities Act (“ADA™), 42 U.S.C. § 12101, et seq. . ..
19 On May 1, 2013, the Court dismissed all of these claims, except the third claim for
retaliation in violation of California Labor Code § 6310. . . . On January 3, 2014, SCE
20 filed the SCE Motion, which seeks summary adjudication of the § 6310 retaliation claim.
21 Because these Motions dispose of all remaining claims in this action, this action is
DISMISSED with prejudice.
22 (Ex. 21, Decision of USDC, February 4, 2014, pp. 1-8.)
On December 13, 2017, the WCJ issued the following joint findings of fact:
23 1. [Applicant] . . . as a lineman, occupational group number 380, at various locations in
California, while employed by Southern California Edison, did not sustain injury of
24 2/15/2010 to her back {ADJ8009847(MF)], or during the period 9/15/2009 to 9/15/2010
(later amended to 7/13/2009 to 11/12/2010) to her internal system, vaginal areas, blurred
25 vision, reproductive organs, psyche and back [ADJ8386217].
26 2. The parties’ respective petitions for costs/sanctions are reserved.
27 3. All other issues are moot.
(Joint Findings and Order, December 13, 2017, p. 1.)
DEAN, Faizah 3
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1 Also on December 13, 2017, the WCJ ordered that the parties’ respective petitions for costs or
2 || sanctions be reserved and that applicant take nothing with respect to her injury claims. (1d.)

3 On January 3, 2018, applicant filed a petition for reconsideration. (Petition for Reconsideration,
4 {1 January 5, 2018.)

5 On February 22, 2018, we denied reconsideration. (Opinion and Order Denying Petition for
6 || Reconsideration. February 11, 2018.)

7 On May 1, 2018, applicant filed an amended petition for increased benefits pursuant to section
8| 132a. {132a Petition, May 1, 2018.) The amended petition alleges that defendant terminated applicant’s
9 |{ employment on January 13, 2011. (Jd., p. 6:6-7.)

10 On June 14, 2018, the Court of Appeal issued an order denying applicant’s petition for writ of
1T {{ review of our order denying reconsideration. (Order Denying Petition for Writ of Review, June 14,
12]]2018.)

13 On September 27, 2018, the matter proceeded to trial as to the issues of whether defendant
14 || discriminated against applicant in violation of section 132a and whether applicant’s section 132a was
I5 || barred by the statute of limitations. (Amended Minutes of Hearing and Summary of Evidence,
16 || September 27, 2018, p. 2:14-18.)

17 Also on September 27, 2018. applicant objected to the admission of defendant’s exhibits T
18 1| through KK into evidence and the WCJ declined their admission as of that date. (/d., p. 5:20-21)

19 At trial, applicant testified that defendant suspended her on August 17, 2010, that defendant
20 |1 reinstated her on August 19, 2010, and that defendant was not aware of her industrial injury claim until
21 {| she presented her physician’s August 23, 2010 work status report dated on August 24, 2010. (/d., p. 6:7-
2211 16)

23 Applicant further testified that she was removed from defendant’s lineman apprenticeship
24 || program on September 15, 2010, and believes defendant’s adverse action was in part the result of her
25 || worker’ compensation claim. (/d, p. 6:20-21.) She was placed on unpaid leave on November 13, 2010,
26 || her union agreed 1o her January 20, 2011 termination, and she was later informed that she consented to

27 || the termination by signing her last paycheck. (/d, pp. 7:38-42, 8:19-26.)

DEAN, Faizah 4
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1 On November 1, 2018, the matter proceeded to continued trial. and one of applicant’s
2 || supervisors, Eric Emery, testified that defendant had issues with applicant’s job performance, including
3 || safety issues based upon reports from approximately seven foremen. (Minutes of Hearing and Summary
41| of Evidence, November 1, 2018, pp. 5:13-17, 6:6-12.)3 These issues were the subject of a review held at
5|1 ameeting with applicant on July 15, 2010. (/d., p. 6:14.)

6 Defendant held a second meeting with applicant on August 15, 2010, and determined that

~J

applicant’s performance during the preceding thirty days had not improved. (/d., p. 6:19-21.) Applicant
was placed on another thirty day action plan and notified that she would be subject to removal from the
9 || lineman apprentice program if she failed to improve. (/d, p. 6:23-26.) Defendant removed applicant
10| from the apprentice lineman program on September 25, 2010 for poor work scores, failing to follow
11| guidelines, and safety violations. (/d., p. 6:31-33.) Applicant was placed on defendant’s 60-60 program,
12 || providing that she would continue as a paid employee for sixty days so that she could seek another
13 || position with defendant, but would not be permitted to return as an apprentice lineman. (/d., p. 6:44-7:2)
14 1| Following the first sixty days, applicant was placed on unpaid leave and permitted continued access to
15 || company facilities for the purpose of securing a job. (/d., p. 7:5-9.) On January 20, 2011, defendant
16 || terminated applicant because she had not secured a job within the latter sixty-day period. (/d.. p. 7:24~
1711 27)

18 The matter proceeded to continued trial on February 21, 2019, April 29, 2019, October 24, 2019,
19 1| and December 12, 2019. (Minutes of Hearing and Summary of Evidence, February 21, 2019; Minutes of
20 || Hearing and Summary of Evidence and Order to Appear, April 29, 2019; Minutes of Hearing and
21 || Summary of Evidence, October 24, 2019; Minutes of Hearing and Summary of Evidence, December 12,
22112019

23 On April 29, 2019, another of applicant’s supervisors, Byron Redd, testified that defendant

24 || imposed an action plan upon applicant on July 15, 2010, based upon the low grades she had received

26 || ? The Minutes of Hearing and Summary of Evidence are available in EAMS under case number ADJ8386217.

27 * The minutes of these proceedings are available in EAMS under case number ADJ8386217.
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1 || from the foremen overseeing her work. (Minutes of Hearing and Summary of Evidence and Order to

t2

Appear, April 29, 2019, p. 6:5-9.) Applicant was told that if her performance did not improve the action
3 || plan would be extended another thirty days. {/d.)

4 Mr. Redd further testified that defendant suspended applicant on August 17, 2010. for failing to

(¥4

follow directives and safety documents and reinstated her two days later with an extension of the action

plan; however, applicant continued to receive low scores and to show problems with safety issues and job

~ &

knowledge. (/d., p. 6:10-24.) Within a week of her suspension, applicant presented the August 23, 2010
8 || medical report in which she claimed industrial injury. (Jd., p. 6:24.)

9 On October 24, 2019, applicant testified that she filed her original section 132a petition on
10 || February 1, 2013. (Minutes of Hearing and Summary of Evidence, October 24, 2019, pp. 6:31, 7:29-30.)
11 || She further t:cstiﬁed that the claims she raised against defendant in federal court were connected to those
12 ! raised before the WCAB and OSHA. (/d., p. 4:23-5:4)) The federal court action included a wrongful
13 {| termination claim against defendant. (/d.. p. 6:33-34.) The reason that she did not oppose defendant's
14 || motion for summary judgment of her federal court action was that she had other legal actions pending
15 ]| and felt overwhelmed. (/d., p. 6:43-45.) She brought claims against defendant in various venues,
16 || including OSHA. EEOC, and the U.S. District Court. (/d.. p. 7:29-32.) She would redirect how she was
17 || proceeding legally as she received new information. (/d., p. 7:32-33.) She “landed” in this action

18 || between her U.S. District Court action and OSHA actions. (/d., p. 7:43-44.)

19 In the Report, the WCI writes:

20 The original Petition under Labor Code Section 132a was dated 9/28/2012, though not
filed by the applicant until 2/1/2013 (see EAMS Doc ID 46601014). At the time of Trial

21 on 6/25/2018, it was noted by the court that the amended “Application for Discrimination
Benefits Pursuant to Labor Code Section 132(a)” dated 5/1/2018 (and filed that same

22 date) was lacking the required verification as required under Rule 10450(e). The court . . .
afforded [applicant] a reasonable amount of time to cure this defect. As such, this case

23 was ordered off calendar and the applicant given until the end of work day 7/16/2018
(thereby allowing 20 days) to file such verification (see Minutes of Hearing 6/25/2018).

24
Such verification was filed 6/25/2018 (see EAMS Document ID 67450592.)

25 (Report, p. 3.)

26 At the time of Trial on 9/27/2018, the applicant testified. . . .

27 [to] several events . . . which actually predated the employer’s notice [of her claim] . . .
includ[ing] her suspension on 8/17/2010 and reinstatement on 8/19/201[0]. Her
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(¥'S)

N

~3 O

testimony at times . . . referred to other acts of perceived discrimination (e.g. gender
discrimination), or to parties not named in this action (e.g. her union IBEW #47 and
subsequent employer Par Electric).

[Mr.] Emery recounted the events leading up to a meeting of 9/10/2010, at which time the
applicant was suspended (with pay) from the lineman apprentice program due to
performance issues. primarily documented in the daily logs for which both the applicant
retained the original and the employer retained a copy. This included such issues as the
purported improper set up of equipment and tardiness. This resulted in her being placed
in the 60-60 plan, with the first 60 days to include a performance improvement plan,
during which time she was placed in a groundsman position at the pay scale for the
lineman apprentice step 1. However, based on the failure to improve, the applicant was
terminated from the program on 11/14/2010 (a later notice would refer to 11/ 5/72010), at
which time she was placed on unpaid leave with access to company facilities for purposes
of looking for job postings within the company.

(Report, pp. 6-8.)

This matter was the subject of the Mandatory Settlement Conference set for 5/1/2018
(EAMS Doc ID 66926604), at which time it was set for Trial on the issue of the
applicant[’s] amended Petition dated 5/1/2018. This case then proceeded 10 its initial
Tnal of 6/25/2018. It was after the initial Trial that the applicant[’s] Subpoena Duces
Tecum issued on 10/25/2018, as set forth in the defendant’s Motion to Quash dated
10/25/2018 (EAMS Doc ID 27638111), and the applicant’s objection filed 11/16/2018
(EAMS Doc ID 68701859.)

The question here is whether the applicant has sustained her burden of proof in
establishing good cause for reopening of discovery after the MSC and after the initiation
of Trial pursuant to Labor Code Section 5502(e)(3). While the applicant has submitted
the [issue of the] validity of a number of documents offered by the defendant as exhibits,
nothing is set forth in said Petition so as to establish such good cause to reopen the
record, and thus the Order Quashing SDT dated 10/26/2018 (EAMS Doc ID 68495158)
will remain.

The applicant had raised the [issue of the] validity of exhibits of letters dated 11/12/2010
(Defendant’s Exhibit “HH”) and 1/20/2011 (Defendant’s Exhibit “KK™). Noting such
documents were unsigned and otherwise unauthenticated, and the testimony of witness
Emery that he has only a “vague memory” of such documents, they were excluded.
(Report, pp. 14-15))

A review of the amended Petition, more detailed in its listing of alleged misconduct by
the employer commences with events on 8/17/2010 and ending 2/27/2011 with
[applicant’s] termination from the subsequent employer Park [sic] Electric . . . Even if
[defendant] were construed as part of such misconduct, the filing of the Petition under
Labor Code Section 132a on 2/1/2013 would be outside the prescribed one [year] statute
of limitation . . . and thus would be barred.

(Report, p. 16.)

The court is not clear as to the applicant’s contention that these are “continuous” actions
for which there should be no bar as to the statute of limitations. . . .

DEAN, Faizah 7
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1 While the applicant contends that it is the defendant’s burden of proof to disprove
" discriminatory acts under Labor Code Section 132a, the court finds nothing in the

2 statutory, regulatory or case law to support this contention.
(Report, p. 19.)
3
4 DISCUSSION
5 Before examining the merits of the Petition, we note that it was filed without verification. A

6 || petition for reconsideration must be “verified upon oath in the manner required for verified pleadings in a
71| court of record.” (§ 5902; Cal. Code Regs., tit. 8, § 10510.3.) If a petition for reconsideration is filed
8 || without verification, it is subject to dismissal if the petitioner has been given notice of the defect and fails
9 || to cure it. (Lucena v. Diablo 4uto Body (2000) 65 Cal.Comp.Cases 1425 [Appeals Board significant
10 || panel decision].) |

11 Here. the record discloses that applicant cured her failure to file a verification by filing a
12 || verification on June 25, 2018. (Report. p. 3.) The Petition is therefore no longer subject to dismissal for
13 || lack of verification.

14 However, WCAB Rule 10205.12(a) provides in pertinent part that all documents filed with the
15 || WCAB must have margins of at least 1 inch, be without typed or handwritten text in any margin, be
16 || printed in font of at least 12 points, and be double or one-and-one-half spaced. (Cal. Code Regs., tit. 8, §
17 1] 10205.12(a)}(2)(5)(11). Here, the Petition contains margins of less than 1 inch, handwritten text in
18 || margins, and single-spaced text in font of less than 12 points. We therefore admonish applicant for
19| failing to follow the rules of pleading and advise her that should she fail to follow these rules in the

20 [ future she may be subject to sanctions. (§ 5813; Cal. Code Regs., tit. 8, § 10561, now § 10421 (eff. Jan.

21141 1,2020).)

22 Turning to the merits of the Petition, we observe that section 132a provides in pertinent part:

23 Proceedings for increased compensation as provided in paragraph (1), or for
reinstatement and reimbursement for lost wages and work benefits, are to be instituted by

24 filing an appropriate petition with the appeals board, but these proceedings may not be
commenced more than one vear from the discriminatory act or date of termination of the

25 employee. . . .

26 Hence. in order to be timely, a section 132a petition must be filed within one year of the last

27 || alleged discriminatory act or termination. (See County of Los Angeles v. Workers’ Comp. Appeals Bd.
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1| (Dudan) (2000) 65 Cal.Comp.Cases 166 (writ den.).) The running of the statute of limitations is an

affirmative defense and the burden of proving that the application for adjudication is untimely lies with

[\

3 || defendant. (§§ 5409, 5705.)

4 In this case, both applicant and Mr. Emery testified that defendant terminated applicant’s
5 | employment on January 20, 2011. (Amended Minutes of Hearing and Summary of Evidence, September
61127, 2018, pp. 7:38-42, 8:19-26; Minutes of Hearing and Summary of Evidence, November 1, 2018, p.
711 7:24-27.) Inasmuch as more than one year elapsed between applicant’s January 20, 2011 termination and
8 || the February 1, 2013 filing of the original section 132a petition, the petition is barred absent tolling of the

9 || limitations period.®

10 As explained in Brome v. California Highway Patrol (2020} 44 Cal. App.5th 786:
11 The equitable tolling doctrine operates to “*suspend or extend a statute of limitations as
necessary to ensure fundamental practicality and faimess.’™ (citations.) Equitable tolling
12 reflects “‘a general policy which favors relieving [a] plaintiff from the bar of a limitations _
- statute when, possessing several legal remedies he, reasonably and in good faith, pursues
13 one.”” (citations.) The doctrine encourages the resolution of meritorious claims while
avoiding unnecessary litigation and alleviating the burden of pursuing multiple remedies
14 at once.
(Brome v. California Highway Patrol, supra, at pp. 794-793)
15
16 In Elkins v. Derby (1974) 12 Cal.3d 410 (39 Cal.Comp.Cases 624], the Supreme Court held that

17 (| the limitations period for a personal injury action could be tolled where the plaintiff had sought a
18 || workers’ compensation remedy against the defendant, was determined by the finder of fact not to have
19 1| been the defendant’s employee at the time of injury, and filed a personal injury action after the
20 || determination became final on a date outside of the limitations period. The Court reasoned that the
21 || timely filing of the workers' compensation claim had apprised the defendant of the basis of the personal

22 || injury claim and thus enabled the defendant to timely assemble a legal defense. (See Elkins, supra, at pp.

23 (| 417-418))
241777
25

26 $ We note that applicant does not aliege the occurrence of any misconduct on the part of any person or entity within one year
- of the February 1, 2013 filing of her section 132a petition, including the alleged February 27, 2011 termination of her
27 || employment with non-party Pak Electric. (Report, p. 16.)
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In McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, the Supreme
Court found that equitable tolling requires a showing of three elements: (1) timely notice to the
defendant; (2) lack of prejudice to the defendant; and (3) reasonable and good faith conduct on the part of
the complainant. (See McDonald, supra, at p. 102.) The element of timely notice requires that the
“filing of the first claim . . . alert the defendant in the second claim of the need to begin investigating the
facts which form the basis for the second claim.” (McDonald. supra. at p. 102, fn. 2; see also Elkins,
supra, at pp. 412, 417-418.) The element of lack of prejudice to the defendant requires a showing that
the facts of the claims are identical or at least similar enough so that the defendant's investigation of the
first claim will put it in a position to fairly defend the second. (See McDonald, supra, 45 Cal.4th at p.

102, fn. 2.)

Here, the record demonstrates that applicant pursued legal remedies relating to defendant’s
conduct surrounding her removal from the apprentice lineman position and the termination of her
employment. She filed a union grievance against defendant in approximately late September 2010
alleging that she was wrongfully removed from the apprentice lineman position and that she was entitled
to remedies of reinstatement and compensation for lost income. (Ex. 19, Notice of Failure to Resolve
Grievance, October 4, 2010.) She filed another grievance alleging that defendant wrongfully terminated
her employment—and the two grievance claims proceeded through at least September 28, 2011. (Ex. 12,
Reporter’s Transcript of Proceedings, Grievance No. 11-01- 23397, September 28, 2011, p. 5:1-13))

Applicant filed an OSHA complaint on January 5, 2011, alleging defendant violated health and
safety regulations applicable to her position as an apprentice lineman and the matter proceeded unti} at
least November 8, 2012. (Ex. O, OSHA Order Granting Party Status, April 9, 2013, pp. 10-11; Ex. 16,
OSHA Decision of February 20, 2014, p. 1.)

Applicant filed a complaint labeled “first amended complaint™ in U.S. District Court on February

21, 2012, alleging various wrongful employment termination theories against defendant.® (Ex. M,

6 We note that although the complaint is labeled “first amended,” we are unable to discern whether or on what date the action
was initiated by the filing of an original complaint.
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Complaint for Violation of Civi] Rights, March 14, 2013, p. 1.) This matter continued until February 4,
2014. (Ex. 21, Decision of USDC, February 4, 2014, pp. 1-8.)

Additionally, applicant testified that the U.S. District Court proceeding was connected to her
wofkers‘ compensation and OSHA allegations in that it included a wrongful termination claim. (Minutes
of Hearing and Summar;\f of Evidence. October 24, 2019, pp. 4:23-5:4, 6:33-34.) She testified that the
reason her claims proceeded through various venues, including OSHA, EEOC. and the U.S. District
Court, was that she would alter direction after she received new information, with the result that she filed
her section 132a claim in 2013.7 (Jd, p. 7:29-44.)

Notwithstanding this documentary and testimonial evidence that applicant reasonably pursued
other legal remedies following her removal from the apprentice lineman position and employment
termination before filing the section 132a petition, the evidence before us fails to demonstrate that (1)
applicant’s pursuit of these remedies provided timely notice to the defendant of the basis of her section
132a petition and (2) defendant was not prejudiced by the delayed filing of the petition.

Specifically. there is no evidence that applicant’s union grievances alerted defendant of the need
to investigate alleged discriminatory conduct surrounding applicant’s workers’ compensation claim or
contained allegations sufficiently similar to those of the section 132a petition for defendant to be in a
position to fairly defend against the section 132a claim. Rather, the union grievances concemed
defendant’s conduct surrounding disciplinary actions taken against applicant, including a July 15, 2010
formal review of applicant’s job performance, the August 17, 2010 suspension of applicant from her
position, the September 15, 2010 removal of applicant from her position, and the January 20, 2011
termination of applicant’s employment. Significantly, none of this alleged conduct was connected to
applicant’s worker’s compensation claim; nor could the disciplinary review and suspension have been
allegedly connected to the claim because they preceded defendant’s notice of the claim. (Minutes of
Hearing and Summary of Evidence, November 1, 2018, pp. 5:13-17, 6:6-14; Report, p. 6; Ex. 19, Notice

of Failure 10 Resolve Grievance, October 4, 2010.)

7 We are unable to discern evidence in the record showing whether or when applicant filed a claim with the EEOC.
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] Similarly, applicant’s January 35, 2011 OSHA complaint also failed to alert defendant of the need

t

to investigate the parties” conduct surrounding applicant’s workers’ compensation claim and contains
3 || allegations not sufficiently similar to the section 132a claim to put defendant in a position to defend
4 || against it. Rather, the OSHA complaint alleged that defendant failed to comply with health and safety
5 |1 regulations generally applicable to the lineman position—and not discriminatory conduct related to
6 || applicant or her workers’ compensation claim. (Ex. O, OSHA Order Granting Party Status, April 9,
7112013, pp. 10-11; Ex. 16, OSHA Decision of February 20, 2014, p. 1.)

8 Furthermore, applicant’s February 21, 2012 civil complaint was filed outside the one-year period
9 || following her lanuary 20, 2011 termination, and thus cannot serve as a basis for tolling the statutory
10 || period. (Ex. M, Complaint for Violation of Civil Rights, March 14, 2013, p. 1.) Though the complaint
11 || was labeled as a first amended complaint and applicant testified that she pursued a legal remedy with the
12 |{ EEOC, there is no evidence in the record that applicant filed an earlier complaint in case number

EDCV12-01435 or submitied a claim with the EEOC before the February 21, 2012 filing of the

complaint. (/d.; Minutes of Hearing and Summary of Evidence, October 24, 2019, p. 7:29-44.)
Additionally, had applicant filed an earlier complaint or submitted an administrative claim, there is no

evidence that such a comiplaint or claim would have alerted defendant of the need to investigate the

parties’ conduct surrounding applicant’s workers’ compensation claim in a manner sufficient to avoid
18 || prejudice from the delayed filing of the section 132a petition.®

19 Accordingly, we conclude that the evidence in the record before us is insufficient to toll the
20 || limitations period applicable to the section 132a petition.

21 Turning to applicant’s argument that defendant holds the burden of proof that it did not
22 || discriminate against her, we observe that under section 132a, “[i]t is the declared pdlic.?' of this state that
23 || there should not be discrimination against workers who are injured in the course and scope of their

24 || employment.” Section 132a protects an employee from retaliation or discrimination by an employer

26 % The filing of an administrative claim, like the filing of a civil complaint, may afford a defendant notice of the claims against
it so that it may gather and preserve evidence and thereby be shown to have avoided prejudice under the doctrine of equitable
27 tolling. (See Elkins v. Derby, supra, at pp. 414, 417-418.)
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because of an exercise of workers' compensation rights. (City of Moorpark v. Superior Court (1998) 18
Cal.4th 1143 [63 Cal.Comp.Cases 944] (Moorpark); Judson Steel Corp. v. Workers' Comp. Appeals Bd
(1978) 22 Cal.3d 658 [43 Cal.Comp.Cases 1205]; Department of Rehabilitation v. Workers® Comp.
Appeals Bd. (Lauherj (2003) 30 Cal.4th 1281, 1298-1299 (68 Cal.Comp.Cases 831]; Smith v. Workers’
Comp Appeals Bd. (1984) 152 Cal App.3d 1104, 1109 [49 Cal.Comp.Cases 212] (Smith); see Usher v.
American Airlines. Inc. (1993) 20 Cal App.4th 1520, 1526 [58 Cal.Comp.Cases §] 31)

Section 132a provides in pertinent part:

Any employer who discharges, or threatens to discharge, or in any manner discriminates

against any employee because he or she has filed or made known his or her intention to

file a claim...or an application for adjudication, or because the employee has received a

rating, award, or settlement...testified or made known his or her intention to testify in

another employee’s case... is guilty of a misdemeanor and the employee shall be entitled

to reinstatement and reimbursement for lost wages and work benefits . . .

This scction has been “interpreted liberally to achieve the goal of preventing discrimination
against workers injured on the job,” while not compelling an employer to “ignore the realities of doing
business by ‘reemploying’ unqualified employees or employees for whom positions are no longer
available.” (Lauher, supra, 30 Cal.4th at pp. 1298-1299 [citations omitted).)

In Lauher, the Supreme Court clarified its definition for “discrimination,” noting that in its
previous decisions in Smith, supra and Barns v. Workers' Comp. Appeals Bd (1989) 216 Cal.App.3d
524, the Court held that an employer's action which caused detriment to the employee because of an
industrial injury was sufficient to show a violation of the statute. (Lauher, supra, 30 Cal.4th at p. 1299
quoting [1 Hanna, Cal. Law of Employee Injuries and Workers’ Compensation (rev. 2d ed., Peterson et
al. edits, 2002)], § 10.11[1], p. 10-20 [“[t}he critical question is whether the employer's action caused
detriment to an industrially injured employee™]; see Barns, supra, 216 Cal.App.3d at p. 531)

The Lauher court noted with approval the Court of Appeal’s finding that the formulation
enunciated in Smith v. Workers' Comp. Appeals Bd. (1984) 152 Cal.App.3rd 1104, and adopted by Barns
to establish a prima facie case was “analytically incomplete:”

The court explained that. although Lauher had clearly suffered a detriment by having to

use his accumulated sick leave and vacation time for his visits to see Dr. Houts, he never

established he ‘had a legal right to receive TDI [temporary disability indemnity] and
retain his accrued sick leave and vacation time, and that [his employer] had a
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corresponding legal duty to pay TDI and refrain from docking the sick leave and vacation

time.” Thus. said the court, ‘[tJo meet the burden of presenting a prima facie claim of

unlawful discrimination in violation of section 132a, it is insufficient that the industrially

injured worker show only that . . . he or she suffered some adverse result as a

consequence of some action or inaction by the employer that was triggered by the

industrial injury. The claimant must also show that he or she had a legal right o receive

or retain the deprived benefit or status, and the employer had a corresponding legal duty

to provide or refrain from taking away that benefit or status.”” (Lauher, supra, 30 Cal.4th

at pp. 1299-1300, italics added.)

The Court further agreed with the Court of Appeal that “[an] employer thus does not necessarily
engage in ‘discrimination’ prohibited by section 132a merely because it requires an employee to shoulder
some of the disadvantages of his industrial injury. By prohibiting ‘discrimination’ in section 132a, we
assume that the Legislature meant to prohibit treating injured employees differently, making them subject
to disadvantages not visited on other employees because the employee was injured or had made a claim.”
(Lauher, supra at p. 1300.)

As the Lauher court determined in the first part of its decision, the employee was no longer
entitled to temporary disability indemnity (TDI) because his condition was permanent and stationary.
(Lauher, supra at p. 1297.) Therefore, even though the employee’s use of sick and vacation leave was
for medical treatment and time off due to his industrial disability, because he was not entitled to TDI, the
employee was treated in the same way as non-industrially disabled workers who were also required to
use sick and vacation leave for medical treatment and time off due 1o a disability. Because the employee
in Lauher was on the same legal footing as non-industrially injured employees with respect to this issue,
he could not show a legal right to TD], and therefore could have only established a prima facie case for
discrimination if he had been “singled out for disadvantageous treatment.” (/d at p. 1301; Accord,
Gelson's Markets, Inc. v. Workers' Comp. Appeals Bd. (2009), 74 Cal.Comp.Cases 1313, County of San
Luis Obispo v. Workers' Comp. Appeals Bd. (2005)133 Cal. App.4th 641 (Martinez), Compare with San
Diego Transit. PSI. Hazelrigg Risk Management Services, Administrator, Petitioners v. Workers'
Compensation Appeals Board (2006) 71 Cal.Comp.Cases 445 (Calioway) [writ den.; defendant violated

section 132a by refusing to return applicant to her bus driver position after she was released to work by

her PTP, another treating physician and an AME.]).)
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1 Based on its specific application to the facts of Lawker, we view the Court’s phrase “singled out

2 || for disadvantageous treatment” to be an application of the broader standard adopted by Lauher—that, in
3 || addition to showing that he or she suffered an industrial injury and that he or she suffered some adverse
4 || consequences as a result of some action or inaction by the employer that was triggered by the industrial
5 || injury, an applicant “must also show that he or she had a legal right to receive or retain the deprived
6 | | benefit or status, and the employer had a corresponding legal duty to provide or refrain from taking away
7 || that benefit or status.” (Lauher, supra at p. 1300.) Stated another way, an employee must show they
8 || were subject to “disadvantages not visited on other employees because they were injured. . . " (Jd.)°

9 || Because the employee in Lauher was not deprived of a legal right to TDI, and therefore could not show
10 || he was treated differently than other employees with respect to his alleged detriment, he could not
11 || establish a prima facie case of discrimination. !¢

12 Accordingly, we concur with the opinion of the WCJ, as expressed in the Report, that there is no
13 |} legal basis for applicant’s contention that defendant holds the burden to establish that it did not
14 || discriminate against her in violation of section 132a. (Report, p. 19.) We also agree with the reasoning
15| of the WCJ, as expressed in the Report, that applicant failed to meet her burden of proving her prima
16 || facie section 132a claim because her testimony asserted that defendant’s alleged discriminatory conduct
17 || occurred before defendant knew or could have known of her alleged injury and workers’ compensation
18 1| claim. (Report, p. 6.) Moreover, as explained in the Report, Mr. Emery testified that the disciplinary
19 || actions defendant initiated weeks before applicant presented her workers™ compensation claim ultimately
20 || resulted in applicant’s removal from her position and termination of employment. (Report, pp. 7-8.)
21 || Thus, based upon applicant’s failure to present evidence sufficient to show that her removal from her

22 || position and termination of employment constituted disadvantages not visited upon other employees

¥ Accord, St. John Knits v. Workers’ Comp. Appeals Bd., 2019 Cal. Wrk. Comp, LEXIS 7§ [writ den.: the Court of Appeals
25 || found no reasonable grounds to review a WCAB finding of section 132a discrimination based upon substantial evidence of
defendant employer's subjection of industrially-injured employee to disadvantages not visited on other employees.]

10 we also note that the particular standard denoted by the phrase “singled out” does not literally apply where the detriment
27 || affects injured workers as a class, although the broader standard would apply. (Anderson, supra atpp. 1377-1378.)
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I || because they were injured, we are unable to discern merit to her contention that the WCJ erred by finding
2 || that defendant did not violate section 132a.

3 Turning to applicant’s contention that the WCJ erroneously failed to set aside his order quashing
4 || applicant’s subpoena duces tecum. we concur with the reasoning of the WCJ, as expressed in the Report,
5 || that the record lacks evidence demonstrating good cause for reopening discovery after commencement of
6 |1 trial herein. (Report. p. 14.) Further, the Petition fails to explain how the order quashing the subpoena
7 || could have harmed applicant’s legal ability to prove her section 132a claim. Accordingly, we discern no
8 || merit to applicant’s contention that the WCJ erred by declining to set aside the order quashing the
9 || subpoena.

0 We next address applicant’s contention that the WCJ erroneously admitted defendant’s exhibits
1111 HH and KK. Here, as the WCJ explained in the Report. applicant is incorrect that the exhibits were
12| admitted into evidence. (Report, p. 15: see also Amended Minutes of Hearing and Summary of
13 || Evidence, September 27, 2018, p. 5:20-21.) To the contrary, the record reveals that the WCJ determined
14 || that exhibits HH and KK lacked authentication and should not be admitted. (Jd.) We therefore discern

15 || no merit to applicant’s contention that the WCJ erred by admitting exhibits HH and KK.

16 Accordingly, we will affirm the F&O.
17(1/7 7/
1811777/
190177/
2041/ 77
2111/ 7/
241/ /771
231177
24|/ 77
25417 17
26|17/ 71
271\ 1/
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For the foregoing reasons.
IT IS ORDERED. as the Decision After Reconsideration. that the Joint Findings and Order
1ssued on January 14, 2020 are AFFIRMED.

WORKERS’ COMPENSATION APPEALS BOARD

s/ KATHERINE A, ZALEWSKI, CHAIR

I CONCUR,

{s/ DEIDRA E. LOWE, COMMISSIONER

/s/_JOSE H. RAZO, COMMISSIONER

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

JULY 22, 2020

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

FAIZAH DEAN
KARLZEN HUTCHINSON
SRO/o0
1 certify that 1 affixed the official seal of the
Workers' Compensation Appeals Board
to this original decision on this date. (2
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STATE OF CALIFORNIA
Division of Workers’ Compensation
Workers’ Compensation Appeals Board

Case No. ADJS009847 (MF); ADJ8386217
FAIZAH DEAN,

Applican,

Vs, JOINT
FINDINGS AND ORDER

SO CAL EDISON;
SOUTHERN CAL EDISON ROSEMEAD:

Defendants.

The above entitled matter having been heard and regularly submaitted, the Honorable

Robert Hill, Workers' Compensation Administrative Law Judge. now decides as follows:

+

FINDINGS OF FACT

1. Faizah Dean, borm 9:19/1073, as a lineman, occupational group number 380, at”
various locations in California, while emploved bv Southern California Edison.,
permissibly self-insured, claims the foliowing tn connection with her Application
for Discrimination Benefits Pursuant to Labor Code Section 132a, originally filed
2/1/2013, and later amended 3.1/2018 with subsequent verification:

a. ADJS009847 (MF)-claimed to have sustained injury on 2/15/2010 to her
back.

b. ADIJIS386217-during the period 9715/2009 to 97152010 (later amended to
7/13/2000 to 11/12/2010) claimed to have sustained injury to her internal
system, vaginal arcas, blurred vision, reproductive organs, psyche and back.

2. Said cases were the prior subject of the Joint Findings and Order dated 12/13/2017.

The companion case ADJS8386218 was dismissed as being duplicative in part of the

(V%]

current case ADJS386217. and the parts of body in ADJ8386217 otherwise

amended as set forth above (sce Minutes of Hearing 4/6.2013).

Document [D:4066785450319151104
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DATE: 1/14/2020

The Application for Discrimination Benefits Pursuant to Labor Code Section 132a.

originally filed 2/1:2013, and later amended 5/1/2018 with subsequent verification

is barred by the Stalute of Limitations pursuant to Labor Code Section 132a(4).

The applicant has otherwise failed to sustain her burden of proof that the employer

-engaged in discriminatory acts as otherwise sct farth in Labor Code Section 132a.

Defendant’s Exhibits “HH™ and “KK™ are unauthenticated and are excluded from

Evidence.

The applicant has failed in her burden of proof to establish good cause to set aside

the Order of 102872018 quashing the subpoena duces tecum,

s

d.

ORDERS

Defendant’s Exhibits 8" through GG". 1" and “JI” are taken into
evidence.

Detendant's Exhibits "HH™ and “KK™ are excluded from evidence.

The applicant’s objection and motions to set aside the Order of 10/28/2018
quashing the subpoena duces tecum is denied.

Applicant shall take nothing by her Application for Discrimination for
Benetits Pursuant to Labor Code Section 1324 originally filed 27172013, and

later amended on 37172018 to include subsequent verification.

:’7 -y 7
Kot Ko meond oo

Robert Hill
WORKERS' COMPENSATION

ADMINISTRATIVE LAW JUDGE

Served by mail on all parties listed on the
Official Address record on the above date.

BY: G.Garcia ON: 01/14/2020

FAIZAH DEAN

tJ

ADIR009347
Document 1D: 4066783450319131104
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ALBERT MACKENZIE ORANGE, US Mail

. CA MED MANAGEMENT MONTEBELLO, US Mail
EAGLE EYE IMAGING FONTANA, US Mail
EDD SDI SAN BERNARDING, US Mail
FAIZAH DEAN, US Mail
GOLDSTAR FINANCIAL SANTA FE SPRINGS, US Mail
ORACLE MED COLLECTIONS POMONA. US Mail
PASEOQ PHARMACY, US Mail; SO CAL EDISON, US Mail
SOUTHERN CAL EDISON ROSEMEAD, US Mail
VERBATIM RX PHARMACY POMONA, US Mail

LI

FAIZAH DEAN

ADIS009847
Document 1D: 4066785450319151104
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FAIZAH DEAN
ADT8009847

OPINION ON DECISTON

{Labor Code Section 8313]

Faizah Dean, bom 9719/1973, as a lineman. occupational group number 330, at vartous
locations in Calitornia, while employed by Southern California Fdison, permissibly selt-
imsured, claims the following:

¢ ADIS009847 (MF)-claimed to have sustained injury on 2/15/2010 to her back,

d. ADIS3%6217-during the period 9/15/2009 to 9/15/2010 (later amended to 7/13/2009 v
11/12:2010) claimed to have sustained injury to her internal system, vaginal areas,
blurred vision, reproductive organs, psyche and back.

The companion case ADJ§386218 was dismissed as being duplicative in part of the
current case ADJX386217, and the parts of body in ADJS3806217 otherwise amended as set
forth above (see Minutes of Hearing 4/6/2015).

A joint Findings and Order as to the two active cases issued en 1271372017, {inding that the
applicant did not sustain injuries as alleged, and turther reserving jurisdiction of the parties’
respective petition for costs/sanctions. Applicant sought reconsideration, with the Opinion and
Order Denying Petition for Reconsideration issued 2/22/2018. The apphicant then sought a
Petition for Writ of Review. The Order Denying Petition for Writ of Review issued 6/14/2018
(see EAMS Document No. 67577705).

Currently at issue is the applicant’s allegation that her (now) lormer employer Southern

California Fdison violated the provisions of Labor Code Section 132a.

FAIZAH DEAN 3 ADIRDNO8AT
Document [D; 4066785450319151104
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The original Petition under Labor Code Section 132a was dated 9/2872012, though not filed
by the applicant until 2/1/2013 (sce EAMS Doc 1D 46601014). At the time of Trial on
6/25:2018, it was noted by the court that the amended “Application for Discrimination Benelits
Pursuant to Labor Code Section 132(a)” dated 5/1:2018 (and filed that same date) was Jacking

- the required verification as required under Rule 10450(¢). The court also noted that Labor
A !
W Code Section 132a(4) itselt referred to the requirement of filing of a “petition” to commence

proceedings. Further noting that the failure to comply with the verification requirement

constituted « valid ground for summarily dismissing or denving such petition, the court further

\: noted the holding in the significant panel decision Torres v, Contra Costa Schools Insurance
Gy (2014) 79 CCC 1181; 2014 Cal. Wrk. Comp LEXIS 111 (in dealing with IMR Appeals

requiring such verification) that the applicant should be atforded a reasonable amount of time
to cure this defect. As such. this case was ordered off calendur and the applicant given until
the end of work day 7/16/2018 (thereby atlowing 20 days) to file such verification (see¢ Minutes

of Hearing 6/25/2013).

Such verification was fited 6/25.2018 {seec FAMS Document [D 67450592)
The amended Application raises the following as alleged employer’s violation of Labor
Code Section 132a:

1. Thaton 8/17/‘2010 she was suspended with “just cause”. and that she believed the
treatment toward her was based on “gender difference after she was suspended with
cause”. [Page 2, line 6]. Further, that based on the collective bargaming agreement
between this employer and her union IBEW Local No. 47, that her employment is
not “at will™ and that her termination can be only “for cause™. [Page 12, hnes 7

through 9.

AV 4]

ADIS0D0UR47
Document 1D 30606783450319151104
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That on 81672010, a mecting was conducted to include herselt, and the company’'s
Eric Emery, Byron Redd, and Tyrone Chamois to review the Performance Action
PMlan and Reinstatement Letter [Page 2, line 22}, During this meeting. and in the
reinstatement letter, work issues to include insubordinate behavior, safety rule

violations and turdiness were not. [Page 3, line 10].

3

3. Thaton 824/2010, and after seeking a doctor’s advice on §/23:2010, she reported
her injuries to her supervisor and spoke to him about her back pain, eye strain, and
vaginal swelling and frritations associated with the unsamitary condition in the filed
when working using toilet bag systems. [Page 3. lines 15 through 23 and later page
7. lines 6 through 8], Further, she asked for better accommodations in the field, that
her lower back pain seemed aggravated by her use of the line boots to do
groundwork, and that she reported blurred vision and heavy pressure and related
symptoms [Page 3, line 26, through page 4, line 6].

4. That later that day, she met with the employer’s investigator Keith Dobson about

investigating gender discrimination in the department, and later on 9/9/2010 she

reported to Dobson that Robert Delgado, identified as the son of Ron Delgado

(identified as president of IBEW Local No. 47/SCE Troubleman) telling her I need

to go hack to “marry maids and do some housework.™ [Page 4, lines 9 through 17.]

That on 9/15/2012 (20107) she was removed from the apprentice program [Page 4,

14

line 207.
6. Thaton 11/13/2010 there was an exit interview which included herself, the manager
of the Department Erik Emery and Ron Delgado of the union. [Page S, lines |

through 31.

FAIZAH DEAN 4] ADIR00YR847
Document 1D; 4066785450319151 104
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9.

10,

That she was removed from the apprenticeship progrum after having met with
Dobson on 9:9/2010 “about gender discrimination in the policies and procedures of
the apprenticeship program.”™ {Page S, lines 5 through 9],

That she was not allowed to rebid for the apprenticeship program in spite of the fact
that she had sentority and was qualified as a Gmumj’man A, and that she was
otherwise blocked from bidding and placed on non-paid feave. {Page 3, lines 10
through 21].

That she then bidded for the position of Groundman A-3 but was not offered this
position in spite of the fact that she was qualified. [Page 5. Tines 23 through 26].
That was offered a lower paying job as meter reader although it was 70 miles from
her home. and the redaction in pay was not sufficient to cover he personal expenses

[page S, line 27 through page 6, line 3],

. That she was rejected from the planner job “because ol semority”. [Page 6. line 4].

CThat on 1/7/2011 she was e-mail information about the scheduling and confirmation

of the Substation Apprentice Test on 1/13/2011, which she “thought was odd™ and
she was terminated on that date. {Page 5, lincs 5 through 7], and that on 1711/2011
Emcry had e-mailed her not to come in for the test which coincided with the

employer's having reccived the CalOSHA complaint [page S, lines 10 through 13].

. That she believes that her not being allowed to take the apprentice test was

retaliation for the filing of the CalOSHA complaint, SCE intemal investigation,
discrimination in employment and worker’s compensation, and wrongtul discharge

in violation of public policy. [Page 7, lines 3 through 5].

FAIZAH DEAN 7 ADIRO00S47
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14, Thaton 2272011 she was terminated from her subsequent employment Par
Electric (an IBEW contractor). [Page 5, line 21}

15, That the employer should be estopped based on its conduct from raising the defense
of the statute of limitations.

At the time of Trial on 9/27/2018. the applicant lestified. The court advised on the record
the requirements of Rule 10447, and that the presentation of the case would be hmited as to the
aﬂegatipns as set forth in the Amended Petition Hled S/172018, the detendant’s Answer tiled
372172018, and the applicant’s replies of 773/2018 and 7/5/2018.

During the morning session, the applicant confirmed that here employer was first made
aware of her claim on 8242010, with the presentation of the work status report from Kaiser
dated 8/23°2010. Much of the direct examination at this point was the court’s direction, to
cover the pertinent portions of her Petition as outlined above, and to determine the basis for her
contentions that the employer’s actions were in relation to her workers' compensation claim (or
intent to fite such a claim). Up to this point, and based on what she described as part of
“deductive reasoning™, several events were outlined which actually predated the cinployer's
notice to include her suspension on 8/17/2010 and reinstatement on 8192019, Her testimony
at times was rambling and not cohesive at her contentions, and at times reterred to other acts of
perceived discrimination (e.g. gender discrimination), or to parties not named in this action
(e.g. her union IBEW #47 and subsequent employer Par Electric).

This matter was continued to 117172018, to allow her to present her additional testimony
and to proceed with the testimony of the witness Eric Emery.

The proceedings on [ 1/1/2018 commenced with the applicant's continuing testimony,

which immediately became contentious between the parties and unfocused as to the

FAIZAH DEAN ¥ ADJRO(Y8E7
Document 1D: 4066785450319151104

[DEAN 5-000000056]




applicant's contentions as set torth in her amended Petition. After review with the
partics and on the court's own motion, defense witness Eric Emery was called out of
order 1o establish key dates and actions undertaken by the emplover, in an effort to
provide more structure as to the presentation of the case,

During this time. the applicant was assured that she would be entitled to cross-examine this
witness, and then to continue with her own presentation of her case. At one point during the
proceedings, the applicant made a general suggestion (without specifics) that the court was
biased. The court reiterated that with the completion of this withess' testimony to include her
cross-examination, that she could proceed with the presentation ot this case. The court would
note that trom the latter point of the morning session through a portion of the atternoon
session, her direct examination became rambling. It was at this point that the court intervened,
and utilized witness Emery's testimony to develop record making every effort to protect the
due process of both sides.

Her limited direct examination indicated that the summary ot her testimony from
9/27/2018 {page 6, line [ 1) required claritication, in that she Jdid not provide a claim form
(DWC-1) at the time of her meeting with Emery on 8242010, but rather that she had provided
him a copy of her physician's work status report. The emplover interpreted this as the
reporting of a claim of injury of on or about 2/15:2010, for which a cluim was set up, a delay
issued tollowed by a dJemal.

In his testimony, Emery recounted the events leading up to a meeting of 971072010, at
which time the appliciant was suspended (with pay) from the lineman apprentice program due
to performance issues, primarily documented in the daily logs tor which both the apphcant

retained the original and the employer retained a copy. This included such issues as the
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purported improper set up of equipment and tardiness. This resuited in her being placed in the
60-60 plan, with the first 60 davs o include a performance improvement plan, during which
time she wis placed in a groundsman position at the pay scale for the lineman apprentice step

1. However, based on the failure to improve, the applicant was terminated from the program on
1171472010 (a later notice would refer to 11/15/2010), at which time she was placed on unpaid
leave with access to company faciities for purposes of looking for job postings within the
company. Atone point, Emery had offered the position of meter reader in Yucea Valley, with
his noting that her class "A" license would allow her to operate the heavier equipment and
increase her mobility within the company. However, she declined this offer indicated she was
then employed by Par Electrice.

As direct examination of this witness was not completed, the matter was continued to
12/5,2018. Duc to the unavailability of a court reporter, the matter was contintied to 1/2/2019,
later continued to 2/21/2019 due to the unavaifability ot a court repotter.

At the time of Trial on 2/21:2019. continuing testimony of the witness Eric Emery was
heard.

His testimony focused on the applicant’s participation in the apprentice lineman program in
2010 (noting that previously she had held the position of a groundsman). Further noting that
this program consisted of six steps, the applicant did not complete a single step leading up to
her removal from the program on 9152010 for unsate work pmctii:us and failure to follow
directions. A meeting was conducted which included the applicant, the witness, the manager
Byron Redd and the union shop steward (this witness would later testity that there was « list
maintained of such stewards, and the actual selection for the meeting was made by the

employer on a random basis as to which steward was available). At the time. the applicant was
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placed on a “60:60” program, in which fov sixty days she would be allowed o bid tor another
pasition within the company for which she was qualified, and during which time she remained
on a paid status based on her salary level upon entering the lineman program). followed by
another 60 days in which she retained the right to bid but on an unpaid status. This program
was part of the employer’s policy. At the end of the first 60 days. he had become aware that
the position of a meter-reader had become available in Yucca Valley, which he relayed to the
applicant who declined consideration of this position as she was then employed by another
company. Originally, the second 60 days on unpaid status was to have ended 171272011, but
was extended to 1°20/2011 at which time she was terminated tor failure to secure a new
position. At the time of the original removal from the appremiice program he was unaware of
her prior claim as outlined in the Kaiser work status report of 8242010, nor at any tume did
she indicate that her inability to participate in the program was related to that alleged injury.

This witness testified in a truthful and credible manner, and confimied the employer’s
policies and their application to this employee ina non-discriminatory manner.

At the time of Trial on /292019, the defendant waived further examination of the witness
Eric Emery.

Defense witness Byron Redd was called, who testified that he was the applicant’s
supervisor tor a period of time in 2010. In terms of the apprentice program in issuc, he
testified that he himselt had participated in that program from 1994 through [997. He further
testified that prior to the applicant’s entry into the program, an action plan had been prepared
due to the applicant’s unsatistacrory job performance (Detendant’s Exhibit “V™). He also
confirmed that he had been aware ot the applicant’s workers’ compensation claim on

8/24/2010 when he was presented with the medical status report of Dr. Dinh dated 872372010
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(Applicant’s Exhibit »207), and that at the time of that meeting she had been provided the
workers’ compensation claim packet pursuant to company policy Noting that she had been
accommodated pursuant to Dr. Dinh's recommendation, and was not required to wear the
“climbing boots” referved to in his report that were aggravating her condition. he also
confinned that she was not reated any differently than other employees.

During the afternoon session, the defendant completed direct examination of this witness,
At this point, applicant moved to re-open the record and submit additional evidence so as to
impeach and/or rebut the testimony of witnesses Finery and Redd. To allow the applicant time
to formalize her motion into a Petition. to include a designaticn of those portions of the
proposed additional record to support her contentiens, the matter was continued to 77172019

The matter proceeded to Trial on 7/122019. The applicant initially advised that her
Petition to Re-open the Record had been mailed 6/28/2019, although had not yet been received.
The applicant’s cross-examination then proceeded of Byron Redd. which continued to be a
highly contentious matter between the parties.

Critical to his testimony was the Kaiser medical note dated 8/23/2010 outlining certain
work restrictions was received on 8/24;2010. Prior to that time. an initial write up had
oceurred as to the applicant’s participation in the lineman apprenticeship program on
7:15:2010. which was followed by the actual removal from the program on 9/15/2010. His
testimony also included a distinction between a “repeat™ program (where the removed
apprentice is allowed to bid for a position within the company, and at a later time re-apply for
the apprenticeship program) and the “60/60” program, where the employed 15 allowed to look
for other work within the company while on paid status for 60 days. followed by another 60

days on unpaid status while this search continued. In these circumstances. the employee is not
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allow to re-apply for the apprenticeship program. During the course ol his cross-examination.
the applicant presented several documents which purportedly attempted o show that the
actions undertaken from the apprenticeship program. but this witness continued to testity in a
truthful and consistent matter that the company p(I)licies had been followed, to included her
placement on the “60/60™ program.

As this witness {as well Eric Emery) had been taken out of order to allow the establishing
of key time points as part of the applicant’s allegations, the matter was continued to 877/2019
to allow the applicant’s continuing direct examination and consideration of her Petition to Re-
open the Record.

The parties re-appeared for Trial on 8/7:2019. These procecdings were delayed due to the
appearance of new defense counsel, and the Jack of a properly executed Substitution of
Attorneys.

While the defendant initially posed an objection to the WCASB jurisdiction over the pending
Labor Code Section 132a action as the previously issued Findings and Award pertaining to the
case-in-chief issues did not reserve jurisdiction, it was determined that the Labor Code Section
132a issue was actually biturcated by Order of Judge Robin Woolsey (the prior assigned MSC
judge) on 1/5:2015, and thus the objection with withdrawn.

After further review with the parties, several documents were located in EAMS which
could not previously be lecated, to include the following:

1. Petition to Re-Order defense witness Eric Emory (misdated 9:28:2019)
{EAMS Document 1) 705390211,

). Defendant’s Objection dated 7:25:2019 [EAMS Document 1D 29821995).

FAIZAH DEAN 13 ADJS000847
Document 1D: 4066785450319151104

[DEAN 5-000000061]




[290000000-5 NVHJ|

FOTISTOIY0SESESLOV0Y (] waunae(]
LESOQORIAY t1 NVIA HVYZIV]

<atpuafv fruawiuaaod Jayo jo uonatpsunl sy apun Furyjey seudoadde

HIOW SILAMIOD ISA] AN “RZTE T UONIIS DPO.Y JOGLT IAPUIT UOTEUILLINSTP YSHQRISD O]
AUOWINSDY SH| L PAYSTRISa sum Sunion 1aLoldud s1g) s Waduod jo spae pauMod RIS
PALTUAPE AYS 2{IA 1B ST AYLOMIIOU IRAIMO} “(OpEE[aQ U0y wopisaxd s aenonaed

PUT) /t% MIAGT BOTUN Y JO ISRUSIP 134 puR A0 SIL LoL] tonRiiuia) sruimn

12y se as st wrSoxd sanuaidde i wog [eacital 1y Jo Julipuey ay andsip OS[R pnom

ayg Sutsnopy pue juawikopdwry 1ng Jo waweda(g oyl L8 {am st (FHS) BoguRsiiiupy
el pue K190 [ruonednan ayg) oy 03 poATERL 213 DM SUUTEPULD Ajusul papodind
[IIADS 0] SE AJ1IS0} OS[R Pihom ayS ddnudsdde urtiaul} v se oS Ing ¢-v ucwspuneIs

30 uoisad pausiissn APRIABAL oL YA AJUO Jou jenunu aunpasoid pur Astjod sit Sunuawejdun
ut sakopdwn ay jo wed ay vo sauuendan pauodind jo Jaguunu e oy paLijal juratjdde oy

AUOUINSIY IO U] 1066 VO Papaddaad uoneaitiexa 1o s jueatdde oy jo Lep {np v

JO B [RHLL PORURUOD DU 10} SISTG [RI-UD UD U0 DIYT{IEAT SS3UILM ST dARY O) PAIAPIO
JUTPUAFAP 3L PUL UOIISOCSTP ALY UL PAPRIUL SA SII*[ELL] JO AW 21 1V) dsuodsar o
Fuaygyy Jo sa80dind 10} o10T/ET/6 1IN UIATE AN PUT “([(0T/¢0 U0 JUILMIOP ST J0 112001

2L PAULLUOD JUEPURIAP DT [RLLL JO DU I H{TL6TY0 1L G a0l SINVAL 6107786
PP IS NUI 32PI0AY O3 UOLHIG IAT PALL "ACP UL, PRNPAYIS-DT 21 03 40l
"G1OT/G/6 01 panuliied
SPEAV AATINLU AU 0S OP 01 (107/T,6 [HUN UIAIT SEAN DUYS) PPIY] UOIAY SSOUILA ISUDJAP JapIQ
-2y] 01 UOLINA puenas v apty o3 isanbal s qurarjdde ayy pue “sGutpassord ui Lepp aygy 03 an(g
TITO99EK9 (1] UaWNdO(

SINVI] §10T/8T/01 piep s Suysend) @apig o vonsalqy sgueayddy ¢



So as to allow the completion of her direet testimony and the defendant’s cross-
examination. and to allow the court to rule on her motion to re-open the record for additional
witness testimony, the matter was continued to 10,24/20149,

At the time of Trial on 107242019, the applicant’s testimony was completed. This
inctuded her acknowledgement of her removal from the apprenticeship program, the original
60 days given to find another job within the company. followed by another 60 days of unpaid
leave. She also acknowledged the ruling by the U.S. Distiiet Court grunting the defendants’
Motion for Summary Judgement (which included this employer). and the finding that the
employer’s actions were neither retaliatory nor discriminatory, based on her poor performance.
although sﬁc would indicate on re-cross-examination that this was in the context of her OSHA
complaint only. She would continue to argue that the original claimed date of injury of
271572010 was incorrect. but would roughly coincide with her reporting of her claimed work-
related problems. As to the defense of the statute of limitations. she would acknowledge that
her filing of her Petition under Labor Code Section 132a not being filed until 27172013, she
responded that she had several other legal actions pending at the time including the U.S.
District Court, OSHA and FEHA, and as the result did not focus on this issue. but through her
continuing discovery and investigation of the corollury fegal actions determined that she should
proceed with this action.

The applicant’s Petition to Re-open the Testimony of Eric Emery was granted and the
matter continued to 1271272019,

At the time of Trial on 12/12/2019, continuing cross-examination ot the witness kmery
continuing. When it became apparent that the line of questioning was unfocused and outside

the scope of proper cross-examination, the court intervened. Based on his testimony. he
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understood that in the prior procecdings on this matter he had had dual roles, both as o

potential witness and employer designated representative. He also testified that he had only a

"vague recollection” of two documents dated 11122010 and 1220:2011, to which the applicant

objected on the busis of lack of authentication. He would also testify that in providing the

applicant her workers” compensation packet, that he had acted within company policy as set

forth in the Accident Prevention Manual Revised October 2007 (Applicant’s Exhibit =277).
After offering the parties an opportunity to submit post-Triul Briefs, which the parties

declined, the case stood submitted tor decision.

DEFENDANT'S PETITION 10 QUASH SUBPOENA DUCES TECUM, ORDER AND

APPLICANT'S OBJECTION THERETOQ AND MOTION 10 SET ASIDE ORDER:

This matter was the subject of the Mandatory Scttlement Contference set for 5712018
(EAMS Dac D 66926604). at which time it was set for Trial on the issue of the applicant
amended Petition dated 5/1:2018. This case then proceeded to its initial Tral of 6252018
was after the initial Trial that the applicant Subpoena Duces Tecum issued on 107252018, as
set forth in the defendant’s Motion (o Quash dated 107232018 (EAMS Doc 1D 2763811 1), and
the applicant’s objection filed FH/16: 2018 {EAMS Duc ID 68701859

The guestion here is whether the applicant has sustained her burden of proofin
establishing good cause for reopening of discovery after the MSC and after the initiation of
Trial pursuant to Labor Code Section 3302(e)(3). While the applicant has submitted the

validity of a number of documents offered by the defendant as exhibits, nothing is set forth in
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said Petition so as ta establish sueh good cause to reopen the record. and thus the Order

Quashing SDT dated 10262018 (FEAMS Doc 1D 684935138) will remain.

ADMISSION OF EXHIBITS:

The applicant has raised the validity of exhibits of lcuers dated 1171272010
(Defendant™s Exhibit “HHH™) and 172022011 (Defendant’s Exhibit "KK™). Noting such
documents are unsigned and otherwise unauthenticated, and the testimony of witness Emery
that he has only a “vague memory™ of such documents, they will be excluded. Otherwise,

Defendant’s Exhibits S through “GG™. 17, and *1” wili be taken mnto evidence.

STATUTE OF LINITATIONS:

Labor Code Section 132a(4) provides as follows:
“Procecdings for increased compensation as provided in puragraph (1), or for
reinstateinent aid reinshursement for lost wages and work benefiis, are 1o be instinued
by Filine an apprapriate petition with the appealy bowrd, bue ihese procecdings may noi

A = ! { & i
he conmencod miore tan one vear from the discrinminarory act or deste of iormination

W .

of the emplovee. The appeals board is vested with fill power, quthorine and
Jurisdiction o v and determine finadly all matters specitiod i this section subject onfy
10 juwdicied reviese exeept that e appeals board shall have no jwrisdicion to iry aid
doterinine o misdemeunor eharge, The appeals board meay reofer and qiny worker aay

complain of suspected violatioiny of the criminal misdemcanor provisions of titis section
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Uris the declured poliov of dis staie that there should not be discringnation aeuinse

workers wius are ingared in the course and scope of thenr emploviseni,

(1) Ay cmplover who dischurges, or threatens 1o discliarge, or in any mainer
discriminates against any emplovee because he o shie has filed o made knovwn his or
her intenddon to file a eluim for compensation with i or her empiover or an
application for udjdication, or hecause the emplovee huy received a rating, avward, or
sertlement, is guiloy of a misdemeanor end the employee’s compensation shall be
inercased by one-hall but in no event more than ion tiousand dotlars (810001,
together with costs and cxpenscs not i excess of two dundred fifty dollars ¢3230). by
such enyplover shatl also be cutitied 1o reinstatement and reimbursement for lost wages

tidd wirk benefits cansed by the acrs of the emplover,

(2) Anvinsurer that advises. divects, or threatens an insured under penalty of
cancellation or a raise in prominm or for any oticr reason, o discharge ait employve
hecanse he or she has filed or made knosen lis or her mtention (o fife a claim for
compensation with lis or her esmplover or an application for adjudication, or beeause
the employee has received a rating, award. or scitlement. is guilty of a misdemewnior

aited subject to the increased compensation aid costs provided in paragraph (1),

(3) Ay emploser who discharges, or threatens to discharge, or inans manner
discriniinates against any empiovee because the emplovee ﬂ'xiifhu/ or muatde kneven his
or hor intentions to testiiv in another emplovee 's case before the appeads bourd, 1s
guilte of a misdemeanor, aird the cinplovee shall be cnditled 1o reinstatenent and

reimbursenent for lose wages and work benefits cansed by the aets of the eimployer.
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In reviewing the full record, to include the pleadings, witness testimony, and admitted
exhibits, the court notes that a number of allegations are made as against in the employer in the
form of unfair labor practices, violation ot collective bargaining agreemen(s), and other
discriminatory basis to include race and gender. However, the threshold to consider is whether
the employer engaged in discriminatory conduct on the basis of the applicant having filed (or
made known an intent to file) a workers’ compensation claim. None of the submitted evidence
would establish such a conclusion under Labor Code Section 132, In fact. the employer’s
actions as against this employee were considered in difterent tribunals in the context of other
alleged misconduct, with the finding that the employer had cither acted appropriately or had
not acted inappropriately.

Thus, in the event that the statute ot Himitations is not considered a bar, it shall be found
that the applicant has not sustained her burden of prool to establish discriminatory conduct

under Labor Code Section 1324,

Robert Hill
WORKERS COMPENSATION

ADMINISTRATIVE LAW IUDGE
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COURT OF APPEAL -- STATE OF CALIFORNIA
FOURTH DISTRICT
DIVISION TWO

ORDER

FAIZAH DEAN. E075613

Petitioner.

V. (WCAB Nos. ADJ8009847.
WORKERS™ COMPENSATION APPEALS ADJ8386217 & ADJ8386218)
BOARD and SOUTHERN CALIFORNIA
EDISON.

Respondents.

THE COURT

The petition for writ of review 1s DENIED.

MENETREZ

Acting P. J.

Panel: Menetrez
Slough
Miller

ce: See attached list
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SUPREME COURT

FILED

| o DEC 16 2020
Court of Appeal, Fourth Appellate District, Division Two - No. E075615
_ Jorge Navarrete Clerk
S265459

D t
IN THE SUPREME COURT OF CALIFORNIA "

En Banc

FAIZAH DEAN, Petitioner,

V.
WORKER'S COMPENSATION APPEALS BOARD and SOUTHERN CALIFORNIA
EDISON, Respondents.

The petition for review is denied.

CANTIL-SAKAUYE
Chief Justice
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MAILING LIST FOR CASE: E075615
Faizah Dean v. WCAB and Southern California Edison

Faizah Dean
8208 Magnolia Avenue, #11]
Riverside, CA 92504

Altison J. Fairchild

Workers™ Compensation Appeals Board
Office of Commissioners. Appellate Unit
455 Golden Gate Avenue. 9th Floor

San Francisco. CA 94102

Peter J. karlzen
4001 Inglewood Blvd.. Bldg 1. Suite 303
Redondo Beach. CA 90278

Workers™ Compensation Appeals Board [2 copies]
455 Golden Gate Ave.. 9th Floor

P.O. Box 429459

San Francisco, CA 94142-9459
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Faizah Nailah Dean

10381 Meadow Creek Dr.
Moreno Valley, CA 92557
E-mail: fagesha@me.com

STATE OF CALIFORNIA
WORKERS’ COMPENSATION APPEALS BOARD

O O N OO " A W N

FAIZAH DEAN, an individual, WCAB No. 8386217

-k
o

Applicant,

—
P

APPLICATION FOR DISCRIMINATION
BENEFITS PURSUANT TO LABOR
CODE SECTION 132(a)

o
w N

VvS.

——h
FN

SOUTHERN CALIFORNIA EDISON, a
California Corporation;

-, A
o o,

Employer

—_ e
o o~

-
w

I feel | am entitled to these benefits because the defendantdiscriminated against me in

N
o

workers compensation, and my employment with defendant Southern California Edison was

N
pors

terminated without “just cause” and in violation of Labor Code Section 132(a). This is wrongtul

n
n

termination motivated by the violation of the public policy. The violation of public policy was a

N
w

non-compliant equipment the defendants provided for all its employees but had an adverse

N
S

affect on me as a female when used in the field as a toilet. The bag and bucket toilet is

n
(641

believed to be the cause of bacteria entering her vagina, cause abnormally heavy discharge,

N
(o]

swelling, and irritation to the female employee Faizah Dean to the extent that she had to

N
~

request a doctor, sought a doctor, and asked for better accommodations for working in the

N
o
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1 |[field. It is believed by the grieved empioyee Faizah Dean that the irritation to her private area

2 |l would not have happened if she was provided a safe and healthy restroom facility with

3 || adequate water and soap, and towels or if the company had provided clean portable toilets for

4 |fall. |

5 ' Suspended without “Just Cause”

6 On August 17, 2010 | was suspended without cause. | was placed on investigatory

7 || suspension until they found out. Present was Tyrone Chamois and Byron Redd as two

8 || Supervisors and David Baker. Why did SCE suspend me without cause? Why didn’t David

g || Baker inform me of my rights? Faizah Dean reported gender discrimination to the company
10 j{because she believed the treatment toward her was based on her gender difference after she
11 || was suspended without cause.
12 Ethics and Compliance Hotline
13 | called Ethics and Compliance Hotline and spoke with Patrick Shipwash and Deborah
14 || Groves about discrimination in the company. An case was initiated in my claim at 4:30pm.
18 Investigatory Suspension Day One
16 Faizah N. Dean was told to call in every day at 7:00 am, until they complete their
17 (linvestigation and find out why they are suspending her. Why did the company suspend me
18 || without cause?
19 On August 18, 2010 | called in at 7 am and spoke with Byron Redd. He told me they
20 |} had not found out anything yet, but | will get my pay back. Why did Byron Redd say that he
21 || had not found 6ut on the second day? Why did he tell me | was going to get my pay back?
22 On August 19, 2010 | called in to Byron Redd and was ordered to come in at 9:00am.
23 || On this day | arrived to SCE Foothill Service Center in Fontana, CA. | was instructed to report
24 ||to Eric Emery office for the meeting. Present were Eric Emery, Byron Redd, and Tyrone
25 || Chamois. They read the Performance Action Plan to me, and Reinstatement Letter for failure
26 || to follow directives which lead to safety rule violations. See exhibit , |
27 || disagreed with the allegations because | did not violate the safety rules and | was willing and
28 || able to foliow their directives.

2 — . 9-28-2012
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1 Performance Action Plan
2 * Your action plan is being extended for another 30 days. You will need to demonstrate
3 |l sustained improvement in all areas mentioned above. You will need to reduce your below
4 || scores significantly before you will be able to progress to your next step. Over this period of
5 || time we will review your progress with all appropriate Foreman. If you take corrective action to
6 |limprove your safety focus and improve your knowledge, you should be able to progress to the
7 || next step in your apprenticeship. if you do not demonstrate immediate and sustained
8 ||improvement in the next 30 days you will have this action plan extended for another 30 days.
g Reinstatment Letter
10 “Ms. Dean, your insubordinate behavior, safety rule violations, and tardiness will not be
11 || tolerated. You must make immediate and sustained improvement. Failure to improve and
12 || sustain your performance in these areas will result in further disciplinary action.
13 From August 20, 2010 through August 24, 2010 | worked with various crews.
14 Doctors visit Kaiser Permenente
15 August 23, 2010 | sought a doctor’s advice, because | wanted to improve my work
16 || performance. | began with the symptoms | would have from time to time that | ignored a lot of
17 || the time because | was nct sure if it was sore muscles or tired from working fong hours. | was
18 {| not sure if | had a vision problem or a need for better nutrition. | was not sure so | sought a
19 || doctor to guide me in good health.
20 August 24, 2010 | reported my injuries 10 my supervisor and spoke to him about
21 || workers compensation about my back pain, eye strain, and vaginal swelling and irritation
22 ||associated with the unsanitary condition in the field when working using the bag toilet
23 || systems.
24 First, | asked for better accommodations in the field because of the vaginal problems |
25 || was having to use the restroom outside in the belly of the line trucks because there were not
26 || other options for me as a female. He did not respond.
27 Second, | reported that | had pain in my lower back around my butt the seem to
28 || exasperate with the wear of the lineboots to do groundwork, and long periods of sitting in hard
e : , 3 o 92012
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1 || chairs seem to bother it too. | asked if | could bring two pair of work boots to work. He okay
2 || me to bring two pair of shoes to work.
3 Third, | reported that | to get blurred vision atter heavy pressure, stress and or strain
4 || comes around my temples and around my eyes of my face. | had some prescription glasses
5 || but it does not seem to be a eye vision problem. It can be distracting and make it difficuit to
6 || focus.
7 Ethic and Compliance Investigator
8 intro
9 At 11:30 am | met with SCE investigator Keith Dobson about investigating the gender
10 || discrimination in the department. He introduced him self and asked about it. | told him the their
11 || was discrimination in the policies and procedures of the apprenticeship program. He told me
12 || he was going to speak to Chino Training Center then to management and he would return.
13 Investigative Meeting with Management, Me, and Keith Dobson
14 September 9, 2010, | met with Keith Dobson about the investigation. | told him about
15 || Ron Delgado’s Son Telling me "I need to go back to marry maids and do some house work. “ |
16 || first warned him that the Ron Delgado is the IBEW47 President/SCE Troubleman and Robert
17 {| Delgado is his son.
18 On September 13, 2010 | worked.
19 On September 14, | went to the doctor to have my knee x-rayed. | called the day off.
20 On September 15, 2012, | reported to work. | performed my daily stretch routine. We
21 ||had a crew meeting. | was asked to report to Byron Redd. | was removed from the
22 || apprenticeship program. Present was Byron Redd, Eric Emery, and Tyrone Chamois. | told
23 || Tyrone Chamois i did not want his services. He was a conflict of interest.
24 A few days later, Ron Delgado came to represent me in my removal from the program.
25 ||t met and conferred with him in private. He would always tell me. Your not going to get your
26 ||job back. | believe that Ron Deigado has the power to make sure | don't get my job back.
27 Pre-Exiting Interview to Non-Paid leave
28 November 13, 2010
4 — 9-28-2012
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1 On November 13, 2010, Present was New Manager of the Department, Eric Emery,
o || Faizah Dean and Ron Delgado IBEW47 President represented me in my exiting interview. He
3 {{told me, “ If 1 had not contacted the Human Resource department, he could have helped me. *
4 Qverview
5 The defendant removed me from the apprenticeship after having a meeting with
6 ||management on Septémber 9, 2010 with investigator Keith Dobson about gender
7 || discrimination in the policies and procedures of the apprenticeship program. Keith Dobson
8 ||finalized his investigation stating that their was no discrimination in employment and closed
g ||the case after | was placed on Non-paid leave.
10 Southern California Edison the defendant did not allow me to rebid the apprenticeship
11 ||and stated in the policies and procedures when an apprentice is voluntarily or involuntarily
12 |l removed from the apprenticeship can rebid. | had sencrity and was qualified as a Groundman
13 || A. | entered as a Groundman A-3 qualified by prior training and experience through and
14 || approved Southern California Edison training facility, but the defendants did not allow me to
15 || bid online after | was placed on Non-paid leave, and rejected any bids tor Groundman A-3, or
16 || Apprentice Lineman. When | was removed from the Apprenticeship, | was not removed
17 I because | could not climb. The Apprenticeship place me in a Groundman position
18 || (Groundman A-3) My training or certification had not expiration and there was nothing in the
19 || policies or procedures to prevent me from rebidding. The Bidding system would not allow me
20 |lto place any bids for jobs after November 14, 2010. | was blocked from bidding. | was placed
21 |jon non-paid leave.
22 Groundman A-3
23 | bidded for Groundman A-3 and  was told that the Chino Training Center was sending
24 || a list of names of people who couid not take the jobs. (I will only give the name of the person if
25 || necessary to protect them.) | was qualified for the job.
26 Meter Reader
27 | was offered a lower paying job as a meter reader over a 70 miles away from my home
28 || paying half of what | was making and not enough to pay for child care, rental agreement, and
S 5 . 9-28-2012
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1 ||travel and expenses associated with the job. | called the Yucca Valley Service Center to
2 ||investigate the job. The job was going to end or phase out in four months. The job paid about
3 |1 15.00 per hour or half of my current pay. | could not drive that far. | declined.
4 I was rejected for the planner job | bided on because of senority.
5 On January 7, 2011, Eric Emery emailed me information about scheduling and
6 || confirming a Substation Apprentice Test on January 13, 2011. | thought that was a weird
7 || message considering | was fired on that date. | was also working for Par Electric.
8 | WAS OFFERED THE SUBSTATION APPRENTICE TEST ON A DAY | WAS
9 ALREADY TERMINATED FROM THE COMPANY,
10 January 13, 2011
11 On January 11, 2011, Eric Emery emailed me to not come in as stated in the letter. (On
12 |lJanuary 11, 2011 SCE received the CalOSHA complaint.) When | spoke with him over the
13 || phone he said he did not know why.
14 Hank Colt called me on January 11, 2011 and asked me if | was going to take the
15 || Substation Apprentice Test. | told Hank that | needed two weeks to study. He hung up.
16 RON DELGADO CALLED ME BETWEEN
17 JANUARY 14, 2011 THROUGH JANUARY 20, 2011
18 Ron Delgaldo told me | did not have to come in if they are not going to give you a job.
19 || You already have a job. He said he was going to talk to SCE. He never spoke to me again. i
20 || did not come in on January 20, 2011 for my exiting interview, so | could keep my job.
21 On January 27, 2011, | was terminated from (IBEW47 Contractor) Par Electric. (On
22 ||January 27, 2011, Cal OSHA in San Bernardino, CA received SCE response to my complaint
23 || about the Brief relief bags and disposable johns.)
24 Summary
25 The defendant wrote a written contract to terminate me on January 12, 2011. 1 bidded
o6 || for a Substation Apprentice Job that had a test date of January 13, 2011. Since the contract
27 || stated that it was pending a successful transfer or Bid opportunity, at the end of the 2" 60 day
28 || period your employment will be terminated ending on January 12, 2011. | believed there was
.5 ; 9-28-2012
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1 |{no need to study for a test that | would not be efigible for because the test date was beyond

2 || the 60/60 plan.

3 | believe | was not atforded a fair opportunity to take the test and was retaliated against

4 ||for OSHA complaint, SCE Internal investigation, discriminated against in employment,

5 || andworkers compensation, and wrongful discharge in violation of public policy.

6 This Application for discrimination benefits pursuant to Labor Cade Section 132 (a)

7 |l began August 24, 2010 after | reported my injuries to my supervisor, through Septemnber 15,

8 || 2010. On this day, | reported my injuries to my supervisor, Byron Redd. | asked for better

9 || accommodations in the field because | had abnormal swelling inside of my vagina-and
10 ||irritation in my private area after using the "Disposable John" and bucket as a toilet facility
11 || outside working in the field on the 4KV Cut Over. This was not the first symptom | had. This
12 ||was the second symptom. (The first symptom | had was very abnormally heavy secretion. |
13 ||was concerned and made an appointment to have a pap smear. | was scheduled in May 2010
14 || at Kaiser, Wildomar, CA. The results were good except they found bacteria and classitied it as
15 ||abnormal.)
16 Southern California Edison did not accept my claim until after | was terminatéd. See
17 |[exhibit for exact date. | was denied because there was not medical evidence. Although | had
18 || medical evidence acquired prior. | believe the defense to plead the statue of limitation may be
19 || estopped by negligence, misrepresentation, by record, by conduct.
20
21 PERMITTING DANGEROURS CONDITIONS TO CONTINUE
22 U.S. Warren v. Hudson Pulp & Paper Corp
23 Mere inaction
24 Althogh a person is responsible for the foreseeable consequences of his or her inaction
o5 || as well as action, and although inaction, as well as action, may constitute negligence, mere
26 ||inaction does not constitute negligence in the absence of aduty to act. A failure to actina
27 |l particular manner, whether characterized as negligence as a matter of law or as common law
28

— D _ R o 9282012
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1 || nefligence, gives rise to no legal liability unless the party claiming a breach of duty can show

2 || that his or her claim is within the scope of such duty.

3 The question Is why did the defendant make a decision to not inélude the other

4 ||Injuries?

5 First Written Agreement made August 19, 2010

6 The defendants created a written agreement stating: “Failure to improve and sustain

7 || your performance in these areas (insubordinate behavior, tardies, and safety rule violations)

g | will result in further disciplinary action.”

9 Second Written Agreement made August 19, 2010
10 The defendant also created another written agreement stating If you do not
11 || demonstrate immediate and sustain improvement in the next 30 days you will have this action
12 || plan-extended for another thirty days.
13 What did Ms. Dean do to be removed from the SCE Apprentice Lineman
14 || Apprenticeship between August 19, 2010 through September 15, 2010 which was the
15 cause for the termination?
16 Mrs. Dean was removed from the Apprenticeship Program September 15, 2010.
17 “This letter is to inform you that you have been removed from the Apprentice Lineman
18 || Program due to multiple occasions of rule violations, unsafe work practices, failure to foliow
19 || directives and failure to_meet minimum requirements of the Apprentice Lineman Program.”
20 What did Ms. Dean do to be removed from SCE on January 20, 2011which was
21 the cause for the termination?
22 | did not have access to the company bids and transfers as well the non-represented
23 ||jobs. The company access was blocked every time 1 tried to submit a bid through the online
n4 || system it would not accept any bids after | was places on non-paid leave. | was a Groundman
o5 || A-3 the company sent a list of names of people to reject. | applied for Groundman A-3 jobs
o6 || and the company intentionally denied me the job. | had a right to rebid. | was a Groundman A-
o7 {13, after the company removed me from the apprenticeship | was a Groundman A-3 by my
28 || qualifications and training with no expiration. It is like having a degree.

| S . . 8 9282012
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1

2 Labor Code Section 132 (a)

3 it is the declared policy of this state that there should not be discrimination against

4 || workers who are injured in the course and scope of their employment.

5 (1) Any employer who discharges, or thréatens to discharge, or in any manner

& || discriminates against any employee because he or she has filed or made known his or her

7 || intention to file a claim for compensation with his or her employer or an application for

8 || adjudication, or because the employee has received a rating, award, or settlement, is guilty of

9 ||a misdemeanor and the employee's compensation shall be increased by one-half, but in no
10 || event more than ten thousand dollars ($10,000), together with costs and expenses not in
11 |l excess of two hundred fifty doliars ($250). Any such employee shall also be entitled to
12 |Ireinstatement and reimbursement for lost wages and work benefits caused by the acts of the
13 || employer.
14 1. The employee need not show that the employer's agents consciously or
15 deliberately set out to prevent or delay the employee’s filling of a claim. Rather
18 the employer’s violation, through it negligence, of its duty to provide a claim form
17 and notice of potential eligibility when it learns that an industrial injury has
18 occurred or is being asserted, resuiting in the employee's prejudicial reliance, is
19 sufficient to give rise to estoppel. If the employer does not reject liability within
20 this 90 day period, the injury is presumed compensable under the compensation
29 law, and this presumption is rebuttable. (Honeywell v. W.C. A. B. [Wagner]
22 [2005] 35 Cal. 4™ 24, 37-38, 24 Cal. Rptr. 3d 179, 105 P. 3d 544, 70 Cal. Comp.
23 Cases 97).
24 The employer was required to provide the employee with specific notices, including
25 || written information, explaining the time limits for filling a claim, and that the employer's failure
26 |1to provide the proper notice tolled the statue of limitations.
27 (Santa Barbara county v. W.C. A. B. [Santos] [2008] 75 Cal. Comp. Cases 56, 58-59
28 || lwrit denied]).

9. 9-28-2012
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1 Estoppel to Piead Statute
2 When the employer's conduct is such as to lead the employee, in reliance on this
3 || conduct, to postpone the filing of a claim with the Appeals Board until after the statutory period
4 || has run, the employer may be estopped from raising the defense of the statute of limitations.
5 ||[Kaiser Foundation Hospitals v. W.C.A.B. (Webb) (1877) 19 Cal. 3d 329, 333-334, 137 Cal.
6 || Rptr. 878, 562 P.2d 1037, 42 Cal. Comp. Cases 302)
7 Employee's Knowledge of Compensable injury
8 In general, an employee is not charged with knowledge that his or her disability is job-
g || related without medical advice to that effect, unless that nature of the disability and the
10 || employee's training, intelligence, and qualifications are such that the or she should have
11 || recognized the relationship between the known adverse factors involved in his or jher
12 |l employment and his or her disability. [Chambers v. W.C.A B. (1968) 69 Cal. 2d 556, 557-559,
13 || 72 Cal. Rptr. 651, 446 P.2d 531,v 33 Cal. Comp. Cases 722
14 Employers are required to give any employee who is a victim of a crime that occurred
15 || on the employment premises written notices that the employee is eligibie for workers
16 || compensation for any injuries, including psychiatric injuries, that may have resulted from the
17 [lcrime.
18 [Crime is the breaking of rules or laws for which some governing authority (via
19 || mechanisms such as legal systems) can ultimately prescribe a conviction. Crimes may aiso
20 || result in cautions, rehabilitation or be unenforced.]
21 The notice must be provided, either personally or by first class mail, within one working
22 |l day of crime's occurrence or within one working day of the date tht the employer reasonably
23 || should have known of the crime. Labor Code § 3553
24 |
25 When the employer has the requisite knowledge but fails to notify the emgloyee in
26 || writing either (1) that the employee may be entitled to compensation benefits, or (2) that the
27 ||employer is denying the employee's right to any compensation benefits [Lab. Code § 5405(a);
28 |l see § 24.03[1), above] is tolled until such notification is given to the employee or until the
_________ 10 . 9-28-2012
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1 || employee receives actual knowledge that he or she may be entitied to benefits under the

2 || workers compensation.

3 As | see it the statue of limitation to was tolled and may be grounds for pleading

4 || estoppel against the defendants for a defense of statue of limitations.

5 Explain what happened during your employment that contributed to your injury or

6 iiness?

7 Explain'what happened after you reported your injury to management?

8 itis illegal for your employer to punish or fire you for having a job injury or iliness, for

9 ||filling a claim, or testifying in another person's workers compensation case [Labor Code
10 || Section 132(a)] if proven the applicant my receive lost wages, job reinstatement, increased
11 || benefits, and costs and expenses up to limits set by the state.
12 | had a protected activity. | did not know SCE was in violation of OSHA until around
13 ||January 25, 2011 (see OSHA Exhibit). | did not know | was entitied to Workers Compensation
14 || benefits after | was terminated. My supervisor ignored my report of my injury to my vaginal
15 || area and did not inform me of my right to Workers Compensation.
16 The company denied and refused me medical after asking them to reopen my claim for
17 || my vaginal injury. ' |
18 Southern California gave all of their employees in my field unsafe and unhealthy
19 || equipment to use in the field. The company knew their product use could be a criminal
20 || offense. The males used brief relief bags designed for males to use in the field. These are
21 || portable urinals designed to make it easy and convenient for male to use the restroom while
22 | working, but there was nothing available for me.
23 The Department of industrial Relations Retaliation and Discrimination Unit determined
24 |Ithat ! had a protected activity and it violated the Public Policy (Occupation Safety and Health).
25 JURISDICTION
26 The Workers Compensation Judge has the jurisdiction of Labor Code Section 2822 and
27 || subject to the exclusive jurisdiction over workers compensation claim in violation of these
28 {|section Paimer v. Roadway Exp., Inc., N.D. Cal.1987, 664 F. Supp. 458.
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1 {tis the discretion of the court (Labor Code Section 2922 (5). Under written
o || employment contracts and under this section, an employer and an employee are free to
3 || depart from the statutory presumption of at-will employment and specify that the employee will
4 || be terminated only for good cause, either by an express, or an implied, contractual
5 ||agreement. Stillwell v. Salvation Army (App. 4 Dist. 2008) 84 Cal. Rptr.3d 111, 167
& || Cal.App.4™ 360. Labor and Employment (Key 33).
7 JUST CAUSE CLAUSE
8 It is presumed to be "at will’. However, an employee handbook may create an
g || agreement that termination will only be “for cause”.
10 International Brotherhood of Electrical Workers Local 47
11 IBEWA47 and SCE Collective Bargalning Agreement
12 . Article VI
13 Management Prerogatives
14 || A. The Company has and will retain the right and power to manage the plant and direct the
15 || working forces, including the right to hire, to suspend, or discharge for just cause, to promote,
16 ||demote, and transfer its employees, suﬁject to the provisions of this Agreement. Any claim
17 {|that the Company has exercised such right and power contrary to the provisions of this
18 || Agreement. Any claim that the Company has exercised such right and power contrary to the
19 ||provisions of this Agreement may be taken up as a grievance and to arbitration, except that
20 ||the provisions of Article IV, Article V, and of this Article VI shall not apply to the discharge of
21 ||any employee during the first six (6) months of the employment of any employee. The
22 || Company agrees to discuss with the Union any claim that any employee has been dismissed
23 |]in violation of Article |, Section B, of this amended Agreement.
24
25 || The defendant SOUTHERN CALIFORNIA EDISON, retaliated against me for complaining
26 || about the affects of a non-compliant product in the field and denied me workers compensation
27 || after reporting injury during the use of the field equipment.
28
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1 |{ The Defendant, SOUTHERN CALIFORNIA EDISON continued to employ me after the
2 |l termination date of January 12, 2011.
3 ||January 25, 2012, SOUTHERN CALIFORNIA EDISON was issued four citations from the
4 |l OSHA about safety and health issues in the field.
5 .
6 No treatment was rendered, order, or offered no workers compensation claim was filed
7 ||before | was terminated. Southern California Edison has continued to discriminate against me
8 |lin employment with its contractors. They kept sending the papers back.
9
10
11 Respectfully spbmitt
12
13 September 28, 2012 .
14 / A%ant (Pro per)
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Additional material
from this filing is
available in the
Clerk’s Office.



