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FILED

No. 19-1502 Jan 08, 2020
DEBORAH S. HUNT, Clerk

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
LAWRENCE L. COLTON, )
)
Petitioner-Appellant, )
V. ) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
J.A. TERRIS, WARDEN, ) THEEASTERN DISTRICT OF
A ) MICHIGAN :
Respondent-Appellee. )
)

Before: SUHRHEINRICH, BATCHELDER, and NALBANDIAN, Circuit Judges.

Lawrence L. Colton, a pro se federal prisoner, appeals district court orders denying his
habeas corpus petition filed under 28 U.S.C. § 2241 and denying his motion for reconsideration.
This case has been referred to a panel of the court that, upon examination, unanimously agrees that

oral argument is not needed. See Fed. R. App. P. 34(a).
In 2012, a jury in the United States District Court for the District of Minnesota convicted

Colton of conspiring to distribute controlled substances, in-vibla_tion of 21 U.S.C. §§ 841(a)(1) and
846; and distribution of a controlled substance, in violation of 21 U.S.C. § 841(a)(1) and 18 U.S.C.
§ 2. The district court sentenced Colton to 300 months of imprisonment. Colton’s convictions
and sentence were affirmed on direct appeal. See United States v. Colton, 742 F.3d 345 (Sth Cir.
2014) (per curiam). Thereafter, Colton’s motion to vacate his sentence under 28 U.S.C. § 2255 |

was denied. See United States v. Colton, No. 15-1226, 2015 WL 3968750 (D. Minn. June 30,
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2015). The Eighth Circuit Court of Appeals denied Colton’s application for a certificate of
' appeélability. Colton v United States, No. 15-2752 (8th Cir. Dec. §, 2015).

In O-ctober 2018, Colton filed a § 2241 petition in the Eastern District of Michigan, arguing
that the district court in Minnesota erred when it denied his § 2255 motion because it failed to
apply the applicable legal standards set forth in § 2255(a) and (b), thereby denying his right to
“notice and [a] hearling” in violation of the Fifth Amendment’s Due Process Clause and improperly
denying his right to freedom frqm incarceration. The district court summarily denied Colton’s
habeas petition, concluding that § 2241 was not the proper vehicle for him to phallenge his
convictions and sentence, he failed to meet his burden to establish that § 2255 was inadequaté or
ineffective to challenge his éonvictionsl and sentence, and he could not use his § 2241 habeaé
petition as a means to appeal the denial of his § 2255 motion. |

Colton moved for reconsideration, arguing that the district court erred when it denied his
§ 2241 habeas petition because it did not provide a reasoned opinion exp'laining thé legal basis for
the denial of his habeas petition. The district court denied Colton’s motion for reconsideration,
noting that it had provided a thorough reason for its ruling and that Colton had merely rehashed

arguments that it had already rejected.

On appeal, Colton argues that the district court erred when it denied his motion for

reconsideration because it failed to apply the “clear error of law” and “interest of justice” standards

in determining whether he was entitled to reconsideration of the denial of his § 2241 habeas

petition and failed to apply the ‘fdepriva_tion of liberty without due process of law” standard in
determining whether he was entitled to habeas corpus relief.

- We review de novo a district court’s denial of a § 2241 habeas petition. Wooten v. Cauley,
677 F.3d 303, 306 (6th.Cir. 2012); Charles v. Chandler, 180 F.3d 753, 755 (6th Cir. 1999) (per
curiam). A federal prisoner may use § 2241 to challenge the legality of his detention—as opposed
to the execution of his sentence—only if his remedy under § 2255 is inadequate or ineffective.
Wooten, 677 F.3d at 306-07. To demonstrate inadequacy or ineffectiveneés, the petitioner
ordinarily must establish that he is actually innocent of the offense. Id. at 307. Actual innoceﬁce

is defined as “factual innocence, not mere legal insufficiency.” Souter v. Jones, 395 F.3d 577, 590
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(6th Cir. 2005) (quoting Bousley v. United States, 523 U.S. 614 623 (1998)) And in limited
cxrcumstances outlined in Hill v. Masters, a federal prisoner may use § 2241 to challenge a
“misapplied sentence.” 836 F.3d 591, 595 (6th Cir. 2016).

Colton does not argue that he is actually innocent of the charged offenses. Rather, he
argues that the Minnesota district court failed to apply the proper le}gal' standards uﬁder 28 U.S.C.
- § 2255(a) and (b) when it denied the merits of his § 2255 motion and faﬂed to grant him notice
and a hearing. These contentions do not fall within either of the “savings clause” categories of
challenges that we recognize. Id. at 594-95.

The district court also properly denied Colton’s metion for reconsideration. Local Civil
Rule 7.1(h) (previously Rule 7.1(g)(3)) of the Local Rules of the United States District Court for
the Eastern District of Michigan providés that:

Generally, and without restricting the court’s discretion, the court will not grant
motions for rehearing or reconsideration that merely present the same issues ruled
upon by the court, either expressly or by reasonable implication. The movant must
not only demonstrate a palpable defect by which the court and the parties and other

- persons entitled to be heard on the motion have been misled but also show that
correcting the defect will result in a different disposition of the case.

E.D. Mich. R. 7.1(h)(3). Colton’s argument that the district court failed to provide a reasoned
legal analysis for denying his § 2241 habeas petition was conclus01y and inaccurate.

Accordingly, we AFFIRM the district court’s Judgment

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT C'OURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAWRENCEL. COLTON,..-,_.. -

‘Petitioner, Vv : : Case No. 18-cv-13296
V. : | 'UNITED STATES DISTRICT COURT JUDGE
- ' GERSHWIN-A - DRAIN--
J.A. TERRIS,;
: Respondent.

| /
OPINION AND ORDER SUMMARILY DENYING THE PETITION FOR
'WRIT OF HABEAS CORPUS. BROUGHT PURSUANT TO 28 U.S.C. §2241
"AND GRANTING LEAVE TO APPEAL IN FORMA PAUPERIS

1. INTRODUCTION D B
- Lawrence Lalonde Colte‘n ‘(.“Petitioner”) | incarcerated e.t the' F'ederal
| Correctlonal Instltutlon in Milan, Mlchlgan filed'a pro se petition for writ of habeasv
corpus pursuant to 28 U.S.C. § 2241 in Whlch he challenges his conv1ct1on and
sente:ace out of the Umted States District Court fqr anesota for consplracyA to
dist;ibute varieus controlled su_bstances in violation ot‘ 21 USC §§ 841(a)(1) and

846 and three counts of dlsmbutlon of a controlled substance in v1olat10n of 21

 US.C. §84l(a)(1)and18USC §2

For the reasons stated below, the.tpetition for wnt oﬂ.ﬁhé,beasttt.cotpus.ﬂ.ﬁled .

pursuant to 28 U.S.C. § 2241 is SUMMARILY DENIED, and Petitioner’s

application for leave to appeal in forma pattrperis,'is GRANTED.
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I1. FACTUAL BACKGROUND

Petitioner was convicted following a jury trial in the Unitejd_ Stétes District
Court for the District of Minnesota. Petitionéﬁé.:convictioﬁ, ands.‘s?entencem\az;as :
affirmed on appeal. United Stﬁtes v. Colton, 742 F.3d 345 .(8th Cir. 2014). Petitioner
ﬁlgd a post-conviétion motion to vacate seﬁtence pursuant to 28 U.S.C. § 2255,
Whiéh was denied. United States v. Colton, No. 15-1226, 2015 WL 3968750 (D.
Minn. June 30, 2015). |

Petitioner has filed a petition for writ of habeas corpus pursuant to 28 U.S.C.
§ 2241. Petitioner claims that he was denied due.process when ‘thé district court
judge in the United States District Court for the District of | Miﬁnesoté aenied his
| motidn to vacate sentence by. failing to apply the applicéble standard contained in 28
U.S.C. § 2255 for'reviewing'and adjudicating motions to vacate séntence and for
failing to condﬁc,t an evidentiafy hearing. |

III. DISCUSSiON

A petition for a writ of habeas corpus must set forth facts that give rise to a
cause of action under federal law or it may summarily be dismis_sed. See Perez v.
Hemingway, 157 F. Supp. 2d 790, 796 (E.D. Mich. 2001). Federal courts can also
'dismiss a habeas petition 'that is legally insufficient on its féce. McFarland v. Scott,
512U.S. 849, 856 (1994). A federal district court is authorjzed to summarily dismiss

a habeas corpus petition if it plainly appears from the face of the petition or the |

2
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exhibits that are attached td it thét the petitioner is not entitled to federal habeas
4relief. See Carson v. Burke, 178 F.3d 434, 436 (6th Cir. 1999); Rules Governing §
2254 Cases, Rule 4, 28 U.S.C.. fo-ll..wr§-.-‘.-2~2.-54~s«.(-’-1;he“ Six.-th~~Gir-wity»stat@d«:that:-»thgy'~ .
“disapprove the practi'ce _of issuing a show cause order [to the respondent] until after
* the District Court first has made a careful examination of the petition.v” Allen v.
Perini, 424 F.3d 1 34, 140 (6th Cir; 1970). A district courf shall screen out any habeas
corpus petition which lécks méﬁt on its face. Id. at 141. Coﬁrts have used Rule 4 of
the habeas corpus rules to summarily dismiss facial_ly insufficient habeas petitions
- brought undér § 2241 See e,g...ferez,x. 157 F. Sﬁpp., 2d at. 79‘6 (additional...\oitationé
omitted). Because tﬁe current petition is facially insufﬁciént to grant habeas \reliéf,
the petition shall be summarily dismissed. Id. |
A federal prisoner may challenge his or her conviction or the impbsition ofa
sentence uﬁder 28 U.S.‘C.' § 2241 only if he or she can ’dempnstrate thaf the pdst_
éqnviction remedy afforded under § 2255 is inadequéte or inéfféctive to test the
~ legality of the defendént’s detention. See Wooten v. Cauley, 677 F.3d 303, 307 (6th-
‘Cir. 2012). A petition for. writ of habeas corpus brought under 28 U.S.C. § 2241
cannot be used as an additional; alternative, or supplemental remedy to the motion
to vacate, set aside, or correct the sentence. See Charles v. Char.zd‘ler,. 180 F.3d 753,
758 (6th Cir. 1999). A habeas petitioner has the burden of deménstratiﬁg tha_it the

remedy afforded under '§' 2255 is inadequate or ineffective and the mere fact thata .

3
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prior motion to vacate sentence may have proven unsuccessful does not necessarily -

meet that burden. In Re Gregory, 181 F. 3d 713, 714 (6th Cir. 1999). The remedy

afforded under § 2255 is not considered inadequate en-»ineffeetivensimp}ycbeeaus-e §om o

2255 relief 'Was denied, because the petitioner was proceduially'_ barred from
pursuing relief under § 2255, or because.the petitioner was denied permission to file
a second or successive motion tc ‘vacate sentence. .Wooten_ v. Cauley, 677 F.3d at
303. |
Petitioner cannot ﬁle a petitlon for writ of habeas corpus under 28 U.S.C. §
-2241 to challenge his conv1ct10n and- sentence The remedy- prewded for under § .
2255 is not madequate or ineffective even where a motion to vacate or set aside
sentence may have been erroneously or incorrectly denied. Wallace v. Willingham,
351 F.2d 299, 300 (10th Cir. 1965); Stirone v. Markley, 345 F.2d 473, 474 (7th Cir.
i 965). Petitioner Wae given an cpporttmity to raise his claims on post-conviction -
review. “The mere fact that” the judge in -the District of Minnesota has “not found
[petitioner’s] arguments persuaswe is not enough to satisfy his burden of showvw
that his remedy under § 2255 is. inadequate..vor ineffective.ifSee,,Bzfewst'er,, V. Perez,
36 F. App’x 781, 783 (6th Cir; 2002). Likewise, “the district court’s denial of § 2255
relief on the meﬁis without conducting an evidentiary hearing, standing alone, ie

insufﬁcient' to establish that his § 2255 remedy is inadequate or ineffective.” Genoa

v. Hemingway, 14 F. App’x 300, 302 (6th Cir. 2001).
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Habeas cdrpus relief _iS unavailable to a federal prisonér like Petitioner whose
claims ha.v_e already been ruled upon adversely in a prior proceeding. See e.g.
Sandles v. Scott;26-F. Supp:2d-1355;1356-57-(N:D: Ga. -1 998~)~;"7P6‘eitiener-?'sl'pest-«v--v-
conviction claims Weré already decided adversély against Petitioner in hié prior
" motion toivacate' sentence; he cannot raise these claims again in a § 2241 habeas
petition. See Casey v. Hemingway, 42 F. App’x 674; 67677 (6th Cir. 2092). In
addition, a petition for writ éf habeas corpus undef § 2241 is not tﬁe proper vehicle
for appealing the denial of a prior motion to vacate sentenc-e, as petitioner appeafs
.t0-be doing, See-e.g. Hurwitz vGun]allF App’x 349; 350 (4th Cir. 2001). The
fact that another federal judge has already rejected petitioﬁer’s claims dées not
permit this Couﬁ to act as an appellate court with respect to .tha_t ruling. See e. g. F;"ye;'
v. Clark, 444 F.2d 536, 537 (Sth Cir. 1971). |

| | IV CONCLUSION

IT IS HEREBY ORDERED that the Petition for Wit of Habeas Corpus
' brougﬁt pursuant to 28 U.S.C. § 2241 is SUMMARILY DENIED. Because a
certificate of appealability is not needed. to. appeal. the denial of a habeas petition
filed under § 2241, Mtham 'v.' United States, 355 F.3d 501, 504 (6th Cir. 200_4),
Petitionef need not apply for one with this Court or With the Sixth Circﬁit before

filing an appeal from the denial of his habeas petition. The Court will grant petitioner
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lgave to appeal in forma pauperis because any appeal would be taken in good faith.
See Foster v. Ludwick, 208 F. Supp. 2d 750, 765 (E.D. Mich. 2002).

IT IS-S© ORPERED:

Dated: March 7, 2019

- §/Gershwin A. Drain
HON. GERSHWIN A. DRAIN
- United States District Court Judge

CERTIFICATE OF SERVICE

"~ Copies of this Order were served upon attorneys of record on
March 7, 2019, by electronic and/or ordinary mail.
' /s/ Teresa McGovern
Case Manager




APPENDIX C

- Case No. 19-1502

UNITED STATES COURT OF APPEALS
- FOR THE SIXTH CIRCUIT

ORDER
LAWRENCE L. COLTON
Petitioner - Appellant

v.
J. A. TERRIS, Warden,

Respondent - Appellee

BEFORE: SUHRHEINRICH, BATCHELDER and NALBANDIAN, Circuit Judges.
Upon consideration of the appellant’s motion to stay the mandate in order to
prepare and file a petition for writ of certiorari,
It is ORDERED that the motion be and it hereby is DENIED.

ENTERED BY ORDER OF THE COURT
Deborah S. Hunt, Clerk '

Issued: January 27, 2020 M 94%)/
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UNITED STATES COURT OF APPEALS Mar 02, 2020 1
FOR THE SIXTH CIRCUIT | DEBORAH S. HUNT, Clerk
LAWRENCE L. COLTON, )
* Petitioner-Appellant, - )
' ' )
2 )
' o )
J. A. TERRIS, Warden, . ) ORDER

S . )
:‘Respondent-Appellee. )

_ , )

). .
)

Before: SUHRHEINRICH, BATCHELDER: and NALBANDIAN, Circuit Judges.
Lawrence L. Colton, a pro se federal pnsoner, petltlons the court to rehear~1ts January 8 f
2020, order afﬁrmmg dxstnct court orders: denymg h1s 28 U.S.C. § 2241 habeas corpus petltlon~
.and his motlon for recons1deratlon
Upon review, we conclude that we d1d not mlsapprehend or overlook any pomt of law or
‘fact when we 1ssued our pnor order See Fed. R App. P. 40(a) Accordmgly, we DENY -
3 'Cxolton 'S petltxon for rehearing,

i “ENTERED BY ORDER OF THE COURT

Deborah S, Hunt, Clerk



