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, ‘PE 7/ 7/o/v FOR WRIT oF CERTIORAR]

:Peﬁ.fl'a})e/‘ {‘e_s/o‘gcffu/}i/ ,Pf‘éyS %Aa?‘ a writ of ' |

certrorari 1ssve 4o review +he ‘Taa(/omeo?‘ below.

OPIN/IONS BELOW
| ;E/j/for cases from state courts :

_ 75_6 éf;n/bn Of Fhe /9?/)&;% state coord o |
- review the merits appears art Appeno//‘x A
fo the petition anl /s - |
., Ejre/;z_arz-‘ec;/ a?‘;- /O/‘}
, Z?Aaf Z:e,en ale,fyna#eo( +or _,oué,/z'caffoo 507‘1

/S not yet reportesl: or

. / . P / /
LZ rs Un,oaé//yé el .

TAe of/'ﬁ/'a/) of the | 177 JUD. C/R. COURT, Browarol
-~'¢°U”7;V,' /t'l;'cow-f‘ a/of)ea,»; a? Ap}peoo//'x_ﬂ. +o
the pe%n‘mn ancl /s

LJ /’epor‘feo( &t ;97

LI1has been Aesignartesl for publication but
iS nof/ef fepox-/eo(/* or

sVl /s funfué//'sé eol,
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JURISDICT/ON

E\é/cof‘ case s 7‘/!'01‘)’) )‘/‘a/ie CO,U/'f;:'

The olate on which Fhe hishest state co?m"'
Aecicledd my case was Qltober { 2020. A Ca/o/
of that olécision appears at _Apfef)o(/.x A

“ A %/}ée/ : fef/-i-//on For rebearing was
) Pt o s
thercatter Aenied on the +o /awz,y Aate !
Deceméer 3// 2010./ and a Caﬁ/v of +he

_0/‘.0(6/'_0(6/_2//;/) /‘6/)‘6 arsm afﬂéa(‘j’ at
Appeno&k ﬁf / _

The J‘orf;o&&?‘/on of #his Couvrt /s /'/n/vokeo(
vnoler 28 OU.S.C. § Jas> (0) .
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Y.

(  STATEWMENT OF 7HE CASE

| [ 177r. Jackson was cAér/eo(_w/v% #wo (2) counts of sexual
baﬁ‘er/ of a person Fwelve years of age or ofcter withouv# ber
consent, Conf/‘a}y Fo Section 8294 0/'/(@(09/ Florica fﬁ;ﬁw‘es/
a first aé/ree crime. pUnsshable by wp Fo (30)/eaf5

/m/ar;fo nrment

2. 7, Jackson préceeo&a{ Fo 7"'/‘/'61// ancl a J”?’ Fouvndl A

;w'/ﬁv as cAa_r/eo( on both counts queXUa/ éaﬁér)v/
witbhout any corra_éo/’az‘/'n}; evsolerce. .

3. W Jackson was sentenceol on, zaggasz /5Z 20/4 Fo Fwo

_ (a) corncurrent /ife Sentences, with a 25-year Iy
_Mano(afaf// as o each count-

(' Y A Notice of ,/4f/ﬂ_€a/ and Arrenclecl NoHice of /I/o/oea/ were
701'/60( on Feérua;y /a'l/ RO/E arnol /Eeéfua;y /5: 20/5/ /‘65,06(:“
Fivel, Commencing an appea! which arguveol Fhat Fhere

4, commencing oo opp 7 ‘7

was Jnsuvificient evielence 7o support the convictions o
/‘Sfue. /7 7%6 af/eé/ aoc/(,féaﬂ" the Trial Covrt erreol sn
aa(miz‘r‘zh;(@%aer% 74657‘-/}%0’/7 ccmcenn_/,y ?‘Ae 7C;"€?U€/)C/y
of rape victsnos experiencing orgassm a(umn/a rape.

5. The convicHons were a%’rmeo(/ per CUr/'émj A/, Fhe Fourth
District Couvr# afﬂffea/f on June 27 20/2,

6. Gross/, /'ne#’ecf;\/e /6743/ ffprefenfaﬁ‘a_n é/, Bruce /\’af/'c:oﬁ‘;
ES?./ the Iria/ oefense Coun)’c//' contribotedl sigrnificantl
to 0. Tacksons convictions. The case ajza/'os 1. Jackson
was %ofa/{y precticatecd ypon the sacons;stent anol contra-
a(/d-o.;y statements of the a//e/qeo( vietion. There was




5.

abso/ufe// no DNA or other p/}/:/'ca/ evicdence. (7‘0.»/;
c/of/n'n/aj cvts scrapes A."U/Ji/)// e/—c,) o corrchorate #he
a//a/feo( victim's allegations. There were no cwv‘aéa.ﬂa;‘-/n/c
witnesses. /ﬂa,ﬁem/er/ what the allesesl victirm saicl or olidl
m the immeoliate aftermath of the allesecl assav/
were S/'jn/'rcz'canf}, ol Fferent from what m/‘}»éf: have beer
ex'}pec;feo( uncler suvch a//e/aea( circumstances. /:/ba/?/
it is uncontrovertedl that the allegel vietrim acknow-
/fia(je.a( experiencing en;ra/aé/é_ Pévfi-ca/ sensaticns
(0/7afm> o/u.'v'ni thé a//e/aea( sexval/ 50‘7‘7‘67,

7 Tt /s Uncontrovertecl that the State’s oliscover responses
ip/'()‘\//'a(eo( no notice that Fthe State woul/Ad be ?UG//‘&I'I’)
Dr. Jessica Roesch, a PHD Nurse Practition es, #o %ené;,
about orgasm?s éeinj /‘e/por-i‘eo( b/ a fe/‘ce/n‘a/e of f‘a/ae
Victims . T# 7s uncontrovertedld that the State’s weitten

oliscover responses praw‘o(eo( 16 notice that Da Roesch

weow/ol e Of;” :h/c that # was not vecommon for a repe

Vietim +o experience an orgass. /700, Tackson Loes

not k/wwj and the Recorol on Appeal does not rev"/ecgﬁ

/F 170 RatticotE ever ook +the o(e/mfif/on of Dr Roesch.

In. Raticot® never aclviseod /M. Tackson of'ay, Heposi-

Fron of Do Roesch. Assvming #hat there Aact been no

a(efo;;‘/'/'b/) of Dr. Roesch anol /s Rattsicofl baol hearsd

Da. Roesch’s “expert testimony ” For the First #ime af

7“/‘/'a// e/ ﬁoﬂ‘/‘caﬁg as e competent olefense c«:ﬁLOf‘nf?//

55_01//0/ /)m/t’. aéjecfeo( ‘o D Koefc/;'s‘ 7£65“7£/'m07/

asserting a Aiscover V/'o/a/'/'o/)/ a(emaoo/fn/ a
RcharAscn Aea/’/;y} and Fhen ﬁ/yU/.nc #£hat Fhe
Aefense haol been lafe;rud/ceo{, HaaAAﬁ Aefense

been aware of Dr Roesch’s eXferf Festimon y A e
Aefense woud Al have hrrel 14s cwn eX/)eij who
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7.

Preciouvs Hicks haol no motive #o 7"8;’7‘/’7‘} falsel, +o assist

e, Jackscrn and wos o creclible witness. Ofé’ove/\/ it

IS Uncontroverteol that the Frial olefense covrnse) oArel

not vse saformation from 777s. Hicks or /7s. TJackscn
) Cf‘_afs—-e_)mm[nz’n/ Fhe a//e/ea( v/ et s,

_Cczf%e/‘ Jackson ancl Precjous Hricks Aavf_ rovsdeol %Ae
atFilavits attacheol bhereto as Z/_G’_Zfeno(/xé in which
€ach Swears that the alleseol victimm Spe/n‘ #he entire
‘n?é* of December 27'7‘? RO/3 when the snciclent alle efo(//,
appenesd /n the beolroor with +he @//eyep( victsm. Each
Swears that the a//?ea( VicHirm ofiel Hot Jeave Zhe
rocm Avring #he /)74% anad Robert Far/ Jackson
(pez‘[%/'onef) ArcAd ot enter #he room. /770”:01/{9 Cather
Jackson swears #Aa?‘ )”Af_ Aao/ ao{t//}eo( Broce /eaﬂ‘/caﬁ‘;
E)’i, pr‘/'an tfo Frial that she amnol Preciovs MHicks
covlel proviele 7L€f7é/-/ﬂ07 Fhat Fhe a//fywco'(_ sexval/
éaf/er/v never cccurreol.

.'/4/€X ﬁ(‘/‘eaza ES“Az,/ anr e_xio_e/v'ef;ceol a'#arne '/ /)_0.5‘

ﬂ/‘ovz':/feo( */'/)/t’. affrotav? atfacheol hereto af@eoo//}(
lj.. T, that aﬁp/c/aw}‘/ attorney Arreaza a/az'n es that
Bruce /‘?éf/ﬁcaﬁ[) the Frial Alefense caunre; was
canrﬁfaf/’ona/ﬁ/ meffective for all of the Followin
reasons, [7rs?, when the State offereol le/'c’rf -fefﬂ/;non/v”
from Dr Roesch as to the 701‘62(/’606/ of Orgasms e rape
V/ictims y r, RaticofF shouvlol have ob J‘Ccfe.a»( y ayj-en‘//z/
that the olefense bad been ma‘f‘em'a/;v /Q/‘ﬁJUO//'CC:»( 4
the States ofiscovery Vielation, Haol the olefense ben
aolvisesl +that svci expeﬂl testrimony, was 4o be o;"/érea(/
+he ofetense wouv/A have en aﬁea( s own DNA e,xpenf,
The affioclavit aolols +hat any of a pumber af/oo%enf‘/a/



8.

(\ Aefense ex;ped-; wouvl/cd knock holes jn #he State’s
‘contention Fhat orgasms é/ rape vietims are not
CUNCOrDTICr?. /77/‘, @az‘/'ca# Séou/o( A_ave_ o(emano/ea( =3
Richorolsont bearing 4o Adetermine +he acly ¥
Vio/ation. Mr. Roticoftls Failvre #o ofo 7%[5'/ standlin
a_/axvej constitvtes ineffective assistance of counsél.
However, Sefanm‘e_ anol apcct +rom 7%_/'5/ 7/ /?af/'caﬁf |

was gonffh‘uf'/ooa_/éx_ jnedtective __accvmo_(z'n; +o
a#orne./v ﬂrraaza/ becavse he FailelL Fo /)fes_env"
witnesses anol exculpatory evielence on behalf of
Me. Jackson . Specitical, 7, the Frial cleFense couvnsel
- Failecd o call Catber Tackscrn ancl Freciovs Hircks.

As Js set Forth in therr aﬁc/‘a/ayﬁ“); they would bove
7/;657‘/'752'60( 7&/2474 7%& a//ﬁ/&(y( Se,xua/éa‘#e/ d//'o»( nov"-‘

- oceur and covl/d pot'bave occurrecl. Thi's failvre

( 5740470(/‘/‘7 a/One/ (/;/So constitoteol /f'ne Ff’eaf/'ve.

' assistance of coursel

X TF Fhe Frial oAetense couvnse/ baol Aemansleol o
Richorolson hearrnes ano(f/‘e)‘en?‘c% testimon From
Cather Jackson ahol Precious _///'c/_crf as,oecz'a//,_ )
[ight of +he absence of a/7 f/;/yfcc./ or other
él‘/‘aéoraf/n,_ eviclence of Ui_'/?‘/ (IS bighl
//"/<€/ %Aa% -/%e,oufcom_e_ ot /77, Tack;a/)fs Frra/
woo/od have been ofifFerent

Str1cklanal v Washington, 107 5. Ct: 2052.(1957),

K Richarolson v. 5‘/‘41%63 276 So, 2ol 22/ (F/a, /97/)
' 2 Braoly v. Marylaned 3723 US 83 83 5. CF /197 (19€3)
. a 7 / /




2

(“\/3, The ver, ex/stence of Floriola 5‘7‘&%4{/& 294 022 (/)3
v /S uncobastitotion a// In Vie/ation of the rieht Fo
a fair trial vnoler the 5 Fancd 197 Amencdients
ar)o{ V/.O/&‘zlej’ fAC. éyﬂmfﬂc//'Hfﬁ/'g' 7{/&/‘&:/17“66‘. 070
effective assistance of counse/, as ifs very
| wano(/'nj rendlers any anol all counse/ /0 Fhese
N -%/V/oes ot cases avFomaticall /neﬁ‘ec%/ve_/ as 7+
infers that there are no Hefenses Fo svch
G/;c:/es baseol S_O/e?v on an a//eja%/an é/ a

vietsms.

| o |

3 which 5“7‘4/-9.5 “The testimony of the vietim neeol not be
corrsberatesl in a ffafecuﬁ'an Unoler s. 7?7,06)

s. 794. 01/, or 5. 800,05 "
‘\‘/
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REASONS FOR GRANTING THE PETITION

'} THE DISCOVERY VIOLATION

/77/'. £0-7L/'C"0# 'S' fo.i/ur'f. 'fo a.lacj*ecf '7’;0 /‘Ae Jef%/hon
2

b/ te State's aXfc?/‘?L /‘ejaro//'nj the nf}:(fuen}v ofa,r/oafmy

17 rape victrims on the grovnsls of the olIscovery vio/ation

and Fhe prequelice fo the Hefense case arlsing ovt of the

Kefenses Aetrimental reliance orn the States artrcv/atedl
pof/ffon fA/‘au /m_o_/' a__/l'rcc_a ve//- /s the essence mc 7‘/}{{ f‘r_/'a/
Aefense counsels failvre to rendder constitutionall
aa(eczua/‘e /;eya/ /‘epre;en#af‘/'on. Wh;/e ,pfe/oar/fzy for S'agfz‘/'fes
é/ /m'w'n/ an ex;pem" ava/yaé/e./ /7‘/)6601604 rﬂi}é/- be /"a(ea//
7 15 Jnexcusable anol anFan//mé/e. that, when surprises
and pre_!:rua(/'cea( é/v svch a 5?0/’70/20/;7/' C/)an/caj the frral
Aefense counse/ failel Fo raise both the oliscovery violation
and the surprise andd preJuctice fo the oLefense adisin 29 ou#
of that violatiorn. ITnstead of 0(0;”7 ths 5, Mr. RaticofF liol
na7‘/‘ /N an #as/u'on/ mocls £y the Aefense’s preses fation soas
fo covnteract Lhis new testimeny from Dr. Roesch.

T+ /s é/ack_/e;‘;‘e_r Jaw Fhat Farlvre o a_AJ—ech Fo EWo(ence_/
as well as tallvre Fo oppose States motions Can Gnol Aoes,
”n aﬂpmfaﬂ'c«;‘e C/}comsfaoces/ constitvte jpeffective assist=

- ance of covnsel. Brown v. )'fa%e_/ 777 So. 2o //3/.(/"/4. YZpcA

200)); Foster v. State, 779 So. Al 550 (Fla. 2% DCA 2001)

Daoie/s V. ffa/‘tj 722 So. X //33<F/a, YZ'”DC.A 0200/)/' Ethridge

. P4
V. 57‘&7‘6./ D66 So. 2L /3 (F/a, Y= pcA .2000)/- Kitchen v. 57‘47‘&}

769 So. 2L 368(/’72:, ¥Zpca 0’2000), f7ore specitica/l , Farlvre 4o
oZ)J-Ccf fo evidence ar/'_f/})/ e of/ or trrevocabl, connectel
to & Aiscovery violation will canstitote //)ﬁj
assistance of covnse/ /f Ahe Aefense were Mc#er/a/;y

. ) P / :
PfﬁJ‘Uo(/Cea( b)/ the Aefense covnsel’s failvre fo oéJ-ec/-/

ective



1.

o as /n the case before #his Covrt. Tavlor v. )’fa%e/fgf’fo,ga(%ij
‘ MQIOr 72 Sf'aff.j 979 So. 2ol 293 (/:/a, é‘g’_ﬂDC/‘l 2007)}‘ Collins v.
State, 67/ So. 2 827 (Fla. 3% DCA 1996).

In Lollin 5, supra the Floriola 2QZDCA reverseodl the
trjal Courts Yummar/ Aensal of the 3.850 moticn andl
remandel the case for an evicdentiary heoring on he
claim that the atforney was Unconstitdtonals, Inetfectve
@Zo(er Ahe 63”/4meno(m@£ failing Fo aAJ—ec:?" to anal
reqguest an eviolentiary hearing rZaro//n/ & /0//'ce
a#‘i/ber} fe)‘%/'n’)aﬂ/« th&t Fhe Afendont LA allesecl)
madle an /'ncu//'oa%o,» r%m‘emen%/o/ac/b - himsé)f af the
scene of the crimé . Whilte /# /s )L/;eo,'e%/ca/ﬁ, possible
that an atforney's failure 4o céJ'ecf anol f_‘foEf/' a
/f/‘c/)afo(faf) /)éa/‘/'nj wbht be 7Lf/'a/ f?‘rafeffj o(e'ferm;ozb/
whether an a/farﬂe/'r naction wouv/d be acce;ofa ble Frial

( ,J S%ra?‘e%z ;an on 7 be éccamp//'f/ieaf atter the Sﬂw’o(enﬁar/y
. ﬁmu;,% See, tate, 659 So.dol 1320 (Fla. 2°DCA 1975).
he f.}chs ot 75/7/'5” case are aoa/o ouvs 7% 7%0)’6 W/‘efer)feo(
In Maor y. State, §79 So. 2ol 293 (Fla. 3°

“pcA ‘2007)‘ 7
(Hagor, Supra, as /n %A'e. case at /)af‘)a(/ he 7’-‘r/a/ Aefense
counsel was faceol with a State d/fcavir/« vie/a i on

€n

(Braot, yw'a/,;,%/'on)/ whe, Fhe State pre ted S'U/prv'fe
evicdence. , T bot4 /ﬁa;r;or} and fhe case af Aanc/j the
Frial olefense. covnsel Faileol +o }}Oecffl'ca/;v rarse #e
o(/'S'C;DVf/// V/O/af/bn V;a aéJ‘ecf/'On ar)o/( a/fo fa}/eo( 7Lo
Aemancd a Richarolson 5 hearina ; fo Aetermine the
Braoly violation. Tn both cases, a Arrect a/)pea/
preclicatesl in part upon #the Festimon ‘ which /777&“
have beern aololressed jn a Licharclsor /)ear/',y was

Y Brady v. Marylanol 373 0.5, 83, 83 5. Ct 113y (1963).
5 4 / 4 g . '
\\/ Richarolscn ¢, f%a/‘e./ 2Y6 So. 2L 72/ (F/a. /?7/),




,jli

Aenreol . OF immedljate significance js the Thirol
District Covrt of /lfpea/ﬁ' blunt evalvatiorn of the Frial
counse/’s condvct. Magor, supra, state c/e a_/‘é/ arnd
U/)eir_/;voca/;y/ Ahat -Fai//nf o o_AJ—ech fo the o(’/‘scm/e?,
Violation anol /‘Efue;/‘ a Richarolson hearing was
Ca/‘)sﬁfuf/ona//// /bao{e?Ua%e :

“The olefenclant may seek postconviction relief
vncer Florila Rule of Crimina/ Froceolvre 3. 850 Fer
eHective. assistance of C,O,U/')Se/; 5-8&/ Caollins .
State 67/ So. 2ol 827 (Fla. A" DECA 1926) (canc/Uo\//o;
#Hhat G _ev/o(enf/'a?/ hearing was reguirecl on
olefenclants clainm fhat he’ was olensed effectrve
assistance of covnse/ when Ais a#afne/v Aol o
oéJ—ecf or mf?ue;/' a Richarolson /)eaf’/’n' vpon

Jearning of a /oo//bf_ otticer’s CAaﬂ/Qeo( %cr;‘/man/v :
at trial). A better case for /neffective assistance
of couvnselrs AAErcult Fo smaglin e as Fhe céaryea(
7£€57l/}7700/ here cripplecd #he olefense’s -/Aeay of
the case anol wou/ol have cavseol a Criminal
Aetense attorney with 47 moolrcorm of effec-
Hveness fo o_éJ-ecf to #his new eviclernce arnol
HAemand a Richarolsan Aear;,y, (//)o(auér‘ep(é//
the oleferolant’s proper cauvsé of acHon /s fo
purrsve a claim that bis attorney was inetfective.
For not /Ofe:erw'n/o #he purportesl aé'scove7 error
7%/‘ apfe//avle réview. >

TL., af 295, 276.

Zn /770'1:0}‘/ as /n )%Ae case af /)ano(/ a/)“a/o/)ea/ base KL |
vpon #he Frial covrt’s failvre fo exclvole Fhe surprise



/3.

evidence was olensed. {Daxor stressed that olernial of the
afpea/ olrol na?‘/ 19 an faré/'on/ contraevert the contention
of/'neﬁ%c'f/?/e assistance of counse/. Tn ex/o/a/n/n/ Wty
the State’s a(/'Scovef// violation ) 7‘O;é?%é/‘ with Hhe Fallvre
to conolvcta Rrchérolson /zeaf/'ryj ol /?07“7(/;7‘2& over -
Forning a canviction on appeal, if #he #rial odefense
covnse/ ArHK not ;;/e_c/'fka/;y 0é J—ecf ancl Specif}'ca//
/‘Cczue)“/' a Prcharolson Aear;/Zl the Thirol DCA Sf//‘;f)'eoé

/ concluvct é/v Hhe olefense.

.

the v//‘re))aan;ié//,? of svc
Zol., at RYy 2757

“Tn this case jEIs unclisputesd Fhat olefense
covnse/ was surprisesl é/v anol unpreparesl For De.
Shoman’s Céan/ea{ o//ﬂ/'an ), Aring hrs oAirecd exam-
Inatson ), Aetense couvnsel il not aéj-ecfz Couvnse/

_ Q) cross- examinesl Dr. Shoman crnel aﬁem/p%ejo( +o

/h?/oe_o.'cé_ffzn Ui @ meo(/'ca/fe,oarf Fhat aﬂoare/)ij
reflecteol his inconsistent ferf/'fnaxyv.

l\/éere. a c»(efén:{anf: fa-f/f 7{'0 7‘/'/06/ aAJ'ccf 7‘0 a o([)‘CoVﬁ/y
Volation or fo /‘E€U£)‘7£ a f/'céaroé:o. hearin ) the olefenct-
ant oAlves nat presesve Hhe Poio% For appellate review.
Gelestine v State, 717 So. 2 205206 (Hfa. SEDCA /957 8)
(citations omitted)(Frnotin )9 Fhat jssve of the trial Couvrts -
Ffailvre Fo condvct a Lichorsson becring was sot
ﬁ,ﬁe;‘e/\reo( for a/,v/)e//ar‘e review begavse Fhe olefesclant
Faileod o make an cbyection when the olisco ve7

Vic/ation occorredl anol frarssesl the argument-

for the First Fime on alo'pea/.')._g

| € Petitioner here ol not a#eMﬂf +o /"m/aro /oer;« rarse +he
_U/)‘pf‘_ffetf‘l/ea./ /ssve on oé}ecf a‘/)fea/, He Praf&rfq rarsel

7t on paf‘fcox) viction.
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Tt s wel/ fe#/eo( an?‘ /"Ae ffafe's /?o,ocam‘p/}'aﬁce with i
! ____o{/.rcai/er// roles oloes not mandarte cufomatse
- reversal aoa( /Ae/‘ef\cmc [0S essential Ahat %Ae.
_olefepolant éz,téer ralse a Hmel 0£Urecf/aﬂ.”,?_:1_.
_A,”_N/"e?uw?‘ a hearing o allow the Frial couvrt Fo
j,oec_/f/ca// rule on /-ée /5sve. See e, Jeal V.
 State 32& So. Ael /]9, 115/ (Fla- £925); /;a/o//n/ fhet
1 _He 7Z//c,/ court olried /)07‘ err in tfarline Fo co/ya/ue._z’;*_”
' a Richarodsen Aea/v/ where, 7{6708056 couvnsel/

._ brought the State’s noncompliance fo fhe o#enf/on

| of /Qe Court (éuf‘o(/o(oo% /nfer/)axe_ an o,éTecf/aa)
Simen v. State 6/5 So. Aol 336 232 (Fla. 3% “DCA 1993)

(7‘?//70(//7 f/)af 7‘52. 7"‘/4/ COU/‘?L o(/a( ﬂo?‘ Err //7 fa://ﬂ/
.71'0 CO/')O/UCfa leAaf‘o{SO‘/) A—ea/‘/j WA@/"& %Ae_ o

__oletenclont faileol o obyect when police 7L€5'7L/7C/€_o(
abou? evicdence +hat was not ao/mzzézea() 7'ay/c«r v,
State, 589 So. A 918 3/8-20(Fla. ¥ DA /79/)

) (CO/)C/DO//07 £hat %Ae Frial covrt Al pet err in

Fal///y 7L0 COno/ucfa ﬁ/C-Aa/-a{J‘O/) /7€ar/49 Néere_
the olefenslent o0l not aére ct when <4 U/)//f?‘eo(

witness was offeresd éy fée f?‘m‘e) When the

- a(efeno(a/n‘ o(aey /707Lf'a/5‘€. an. oéJ-ec.)L/O/) 7"0 71%6.

qu%es“fw‘ipanfeo( o//S’co./ery wo/m‘/o/) a #rjal cour?

_Isnot fezb‘/rea( Fo ca/)a/acz‘a forthber //)fU/'/‘ lucas
376 So. 2K at /5. /ﬁa/'eovep Fthe Floricda 5/reme.
_H’Cow/‘ /)o#eo/ 7‘:447‘ vnoler 5*:/.:4 C/rcomrr‘ar)ce_s o
 pevi€wing court )éou/o/ ot indvise jn He frefwnf—

- Fron Fhat the Frial coun"]uéeﬂ wou/ol have madte. “
an_ erreneous. /‘a/rn/ baol an obrection been . ma/e"l'a(

| 7%05’ 7%8_ 0(8708/)0/42/;% 64/)/)074 a/70€ 7C0/‘ fAe 'Hfff S

| #eme on appeal that the frial covet erreel in .
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A_Af//h ; 7‘0 C,Oo&(l/c;a /(’I‘Céarﬁ(fon Aear;7 chcefw/}y

a possible a//;’caver/u (Braoty) violatids.

 The rationale artrculatel for z)(e_n//n/ the afff.:«.//Sag |
clear nail in cottin for jnolicting such canaluc-z; whieh
/'I_Ic'b'fe?_uenz"é, characterizel as ca/)rﬂﬁ'ﬁw}a& U/mc:q’ffa bles’

“The oletencdant may seek loo_r;"conv/c//b/) relief
vnder #he Ffloricta’ Rule of Lriminal Proceolvre
3.$50 for jneffective assistance of couvnsel ),)__3”

L THE FA/LURE TO PRESENT WITNESSES

- The a‘//eﬁea( victims C/‘eo(/'éi'//?/ was fhe State's entire
case, The #rial detense covnse/ relieol vpon contraclic-
'//‘0/)5 /'0 what fAe alle ge ol V/C?‘/'rn Aao( sarol 7o o/z'ﬁféfe/)f
/Oea/)/e_/ as well as actions é/v Ae a//efeo( vieHm which

mjiAf be viewedol as b/ 4;/ Uﬂ//'/eé? Fo be en/a/oeo(
//) é/« G /‘a/,»e victim. The Frial ole Fense Cogn;e/
&‘norewf the apportunity fo present Fuwo (2)
witnessesS who were rldacty ancd willing Fo %f)“-f}'ﬁ.,
Fhat fhe a//e/eo( sexva/ _émﬁ‘%f/v Arel n&# cccor cndl
couvl/d noe# bave 0ccurreo{. 5)mi/ar/// JF it Forns
ou? Fhat /. RaticofFf haod socmehow [earnecl
/)r/'or o %f/’a// of Dr. Roesch’s exper‘r‘ a;p/'/)/a/;/?
be cov/od Aave 6/)/&7&0( a oAefense eXpers 7o

vnoler £he 6 ‘r!/lmena(menf«f Sticklancd v. Washin 97‘cn/ [0%5. Ct 2052(/739
which is cmc%}« what fhe ‘pez‘v’ﬁbneﬁ AC/“C/ i,

on a matter that is also ovtsicle the purview of the Dr’s
ex/;er/‘[se; (f}‘eciue/)c7 oF a/‘/a)’m5)_ OAlje.c.héw was madle

/‘ﬂjal‘dll-/)j iUQ//’F/'Ca Fion.



M-M_ﬁ?a//) he chose Fo 22 forWOra(
_sbeh fe;‘f/nf)Ony Zp orofer 7o oletermine wZe%Aer 1777

/6.

,,Q(/)/a/o the Fallacses /pn Dr. Roesch's %e;%/maﬂ/

withovt s€curin 25

Rgn‘/caﬁcj 7’-:a//ure. Fo cal/ these Fhree (3) w/%neyses B

as set Forth b ove, con stitvtes constitvFicnalsy /ﬂeﬁfecﬁuc

ass/stance o c:aun)e/ /% /5 pecessary Fo Ca/,a(ucf an
. 2 B
ev/o{en/'/a.fy Aed/‘/nq Hamz/-/an V. 57"07‘16. 60 So. QaC -

/228 (Fla. 5 "”.DCﬂ .1003) forcd v. 57‘2?/?_ 5’25 55. 20 358 " o
Y 2004) Gmg;zs V. Sz‘m‘e P2y So.2KA //Vj”(F/a ST NeA

A993); Davis v. State, 677 S0, aul 1399(FLa- 5% DCA_1995) 5.
ﬁ,fc/, V. Du%gef 877/: R /783, /786///— Cir. /985)

_A,Mv.____*___,&'emano(m For. eviclentrary /L)é’a/‘//) , on, inter a//a

K /V@wzfne}"; who wou/A a//e/eo?(;v Sbave. 5(;,?7@;%304 o
v_,e7/-/7£/o/)e/\5 V“e’/‘}"/on a‘f eves

g
683 £ A 378 35/- 52 (//Z Cir. /982) (reversin / where
ot

2, S
Counsel/ 5" fuilvre to loca: fe Intercse W, cgnel call an

) Dickson v. Waipwes z A 7‘ # e

istrrct covet Aicd not copolvct ﬁ_l{i,oz{ép.f?,&f ears 7
be fore 0(8/)/«//) (./a/m 7%a/‘ o(efensc. ~é_??.4£{2§¢€ . 7€ 1.

4o call favelable wn‘ncf;es)
| Zu e mstant case, dz’e-f’en:e %r/a/ caun;e/ On/y
___g,z//eo( one <1> wzf/)eS‘)’— Browarol Coua/v f/)ﬁr;#)‘

7L6 -/%e ffafe:_ af)‘e/‘f/an (ﬂﬂpeno//x F *‘p7 /7 Secr 27,

The ﬁuo a//él/e/vewxfnef)'e)‘ anct the Exper/'(wA/cA ca,of,.a/ B

m__,oara/raf;é «l) #he }Zfzf/oner/o/efeoo(m/f 007‘/‘6\?01/‘eo_(~ i___u
"/'C NEmeE A j'ype(_,/?[/('_ eXferf W/?L/)eff G‘f)ﬂ( f/)aw %Aa.;- *Aﬁ e

_5/>ec:/7[/c €Xﬁe/~7‘ wrf‘nes’)” wau/a(éawe Aee/) ava//a é/c 7"0

,.‘_%"ff'/%}v at trial /n orofler 7La rendler o rule 3.850 w’:_
e tsen /7a// yoﬁ‘xcze/n‘ ) State v. Auc.as /83 So, 34
1222 (Fta. 2

0/5)(A/0/'€_ : The Court oo/o'pfeo( 7‘/4& State’s

9_70/796/)7‘//) Ffuvll. [é}—Zfe/)a{zx Q’j} -
which the Frial covr? refusedld Fo a(o o
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Office Crimino/o 7/'5“/; C/)N‘;fo/oéer Comar, fo Festif
faé/e;,, Fo +he Fact +hat the Aetenolant’s (fe%/h’oner’s)
DONA was nct fowvnd on the yicti. @ew&’x E

'}

P

o — . et e — s —

e

- MNOTE : T the State’s Case-in- Chief, /—/ze?,
called Detective Sanslra //oz/ve.— Roberts, wh i
was ass/gnecd to the Sf)ec_/'a/ vietims’ vnit with
R.S. 0. (Browaro SheritFs Office) and /nve)‘;‘//a-/ej
sex crimes. She First met the alleged victim af
the SA7D(row callecl the Nancy J. Cotterman
Center)(TT. Y60 ~%6/). She. fook the first sfafemenf'/
which mysteriovs/y was eraseol C?]: 3 3). She met
with Fhe a(efeno(gqf/p-e'/z'%zboe/ (77' 76‘5‘) . Cross—
EXarisnatton 56700 at (771 Y?S). The Aetective
tFestitreol there was no physical eviclence #o
corroborate the victin's accovnt (7. 729- % 8/),/3'
The oleFenclant was Or/'//'/m/}, arrestecl For
/incest. There were no Z,”.T‘”‘"e; +o Fhe victsin.
The victim never saicd she was forceol or ,
Lhreateneol. Defense counse/ afkea() “Tncest
was f%e /erfecf char €. Aecaufe. [7L o7t a,/‘acma(
Fhe consent /'ffue/ right? The Aetective 7reeo<
(77: v8/- Y&’L), T the first fﬂn‘emenf/‘ Fhe vietsim
an//y So/A Pefective //a/e.- Roberts #bere was
oral sex fer‘formea( é/v Ahe olefenclort but ool
not- meatic a’{/}[‘;‘a/fenef/‘a*[an (77 7’33), No
DNA was Ffovncl on #he Victrm (77' ‘7’87), No
c/ething was collectel from Fhe Victim (77"
752~ 7/5;59, The State resteod (77' y9Y- 7?5’),_ _

=

inelvolin g DIVA (7 ¥9 8- 502)

+
|
;

4



KX

i woulel bave nequivocably Belpeo fo bolster fhe

PRI L4

el B
L

ﬁ{z& Fhat she (in oleposition) ande salcl NS anel _

 Fwice sall “ZT oAdont remember” H{{EQW%@S[Z".,!‘QGZ_}&,.

23
 Hael covnse/ callecl these Three (Dwitmesses.

/
4

k

| /8.

was /00, confra-

| The 4//6-76 L victim's Festim oa/v
: ///v I 7&9./::'_/:'

7a -

Uctory fo der oleposition, espec np fhe .

skeol tfhree separate Fimes (af olifferent Fimes
vring the oleposition)whether 17 Jacksons Hogers
@f?,efrgz‘eseé/zg_,zgyéza (a requirecl element of
exval/ _é@#e%,é/_ _3,(/}{%@/ pene ;/‘af/GQ)A(]Z 39/-395). .

3

 defense. Position that #h1s entire stocy was fabricated
oAl

ve #o some anger 7. Jacksen’s Aavgliter was barbor-
g fowarels him for bis years of abasHonment., .

‘7{5 ) yﬁ CONST/7TUT/ONAL /7
799022

Y OF FLORIDA STATUTE

[loricta Statvte §29%.022 (1) /s pact of the

o Sexval Betfery ‘Zfi‘féﬁ’fé_.&.zzf;ﬂQl’.'l)_.féﬁ?ié;ﬁ.e_é!‘.flf_e,ﬁé.//?___ o
- reacds * R .
R  FS5. 792023 (1) > The Festimeny of the vickim ; :_”i
e . .neeX not be corrchboratecl 14 a prosecetion
ek Unoler 5,.782.06, 5. 794.0/4, or 5. 800.0%.
I S _H_,___f/.of’/:.o_/‘.J‘?Q_oz_oéé/z.‘..axzé/.._jb,.c/yg{%eéz?,i ol
| Wnlike_most states or feoleral Aistricts, Floriela
_does pot jpclvole the Caveat to its __ffg:gcgeéﬂ;eefffby._ e

o __‘__'gj_\_/_"/:qfdeﬁ__g e Iiwj"fa f‘U j_';e. *Aa?‘ 5 71‘ a7es = )

Y A conviction for [fexval effensd may be



/9.

obtasnel onthe vncorroborated festim ey of . ..
the victim -?gj,e.{{“;?sé.igdgzgry Hg',;.f»z_éégmety__

" 7/ - T S
(nerealible ” |which creclib fity wouled orolis~ e
s éf.'_/',é_\f_ be a guestion For 74 ,e{ Tory]. e
(, &/ .._.’l-—l

T Floricla, as weitten, § 797,035, 5/mpl, states that ______
.a vs.?a communistic ovtlooR on guilt (s allowel jn

S@eh cases —mainly that “fingerpointia S /s Stooply
at

.. Epou 74 Ao conviet a man (or woman)Rof Erimes #5
. regulacly carry seatences between /S years anol life
/

 [dpprisdnment ! (sexval battery ; aRa rape T in some __
5"/“97‘*&5;),. Crimes 45 att g/;o C—a/‘;y with _thern one ef the.

weorst stiemas Qosr/éjg,_(_gp_‘%ég_‘_g_yer) more +han
4 4 .

_muroler /0 _Ssome cases) S e e
V Attboush Fhis Tpo correberatien .Q.._c?-,_c_g.zé‘_czc/«’i_iz{y e -

_bas been raisel i many state courts, anol [n mosit
feoleral Aistricts, the issve at contlict here  has

__never been _settleol by, the Uniteol States Supreme.
ourt (whether it is unconstitotional o convict a

_persen of such o Seriovs crime, ca(r/y/'ng with i the
hareitic stigma and extreme sentences, up to [ife,

_With abselutely no_correborating evielence. to suppart
SCruTely 00 ot 7 4
the victim's a!!gfagf_/ﬁa/;ﬁeﬂ_‘z.’maa e
L TIh svch times as these  with the. Fmetoo maovementin
Foll swing (anel subgect to_such ovtrageovs abuses, as the

Z/_e_-i" ustices Clarence Thomas anol Brett Kavanavoh. .

. allfomuch have Known aned personally experienceel)
- i . . s 7

AT 15 Fime for this vesy oliversitied Sypreme. Courd

MHopora

o _Fhis statvre.

al z_‘/?p_g/ﬁ rarely ever vseol agasrmnst women oLetenodan s

etitioner recelveo two () /ife sentences basel (opon

" ahol aka “carnal Knowle e’ sn Federal Ferms. .
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80,

7L<> 'fake Up 7‘/)6 CO/)S/i'foflana/ /}Suﬂ f/)&/‘ Aaf /0/7 éee.n
unsettlesd 11 so many Aistricts anod states.

IN SVUPPORT :

Take, -Fo/‘_examf/e./ the tpo;if/on of the Uns/teol
States Covrt of Aﬂpea/S; District of Colvmébia’s
fo;;y‘/an that a “Person may not be convictesl of
A Q’j‘ex offense ” on Hhe vncorraborate ol #estrm ory
of Fhe allegeol vietim " /€ Bailey é Hompbries Ve

U_nh‘e_o( Sfa%e_s/ /3R V.S, App. D. ce/g; y 705"5 2ol /352
(/768)/' Duckelt v. Un;Fel 57ch7‘"€5/ /33 U. 5. Af/" D.cC. 305;
Y10 F. 2ol 100y (1969); Uniteod States v. /Meolley, /Y6
U.S. App. D.C. 396, ¥5a F 2 /325 (/97)). The corrobera-
Fron /‘ézi///‘emenf provicles an essential 5470‘8/:*()67/‘0(

s Svch cases where the risk of U/?J'US?L convicetion /s

/7.(‘7/9» Comp/a/'/)aﬂ ts all oo 'ffeszuenf/)« bave “an

/6

Y7 Canf/aff/ /) e, Fo Arkanpsas’rvle #4at rape Convietion
cap ée 05,7‘0/'0 el b. n corrchoratesl *esfl'fﬂtm of Fhe.
victsm. (/mu_/mrf v State, 273 Ark. 986 62/ 5. W. 2L 278
G2 ?/); Brown v. Davis, 752 F 24 /Y2, wyy (6% Cir. /1985)

(Tt is frve that the testimony of & single  uncorreborated
prosecotip witrness or other eyewi Fress rs general
SvlFrcieqn¥# Fo faf»,oar/' a Convictron ')); Syv/. p7 5 State

. r 4 [4 L
v. Beck /67 W.Va. §30 286 5.£, 2L 237 (128) (“ A

convictron Far_ggz sexva/ cffense may be obrtainel
on the vncorroboratedd Festimony, of +he w'c_:%/'m/
vn/fess svch Festimony 15 /asheréptly increclibdle ;
Hhe _crea(/_'./:i/i;« /s ara//'nam’;, a guéstion For Fhe

Fory .



/.

vrge 7‘0 'fbnfac/ée Ir €ven « maft‘we Yo faérfcar‘e_ ).,
Col?rane v. [/nf'%eo( 57La7‘es/ /35 U.5. App. D. C. 75, 478
£ aL //35 /35 (/967). 7)fz'ca// g the. Cjnnocen? as wel/
as fhe u//z‘/v have. on}v Fhelr owrr sestirmon vpon
whrech Fo rel :’ and Fhe natvre of #be Eharses
| ((/Jaf-e)’ an uvnusval Fhreat Ffo the reliability of a
J‘od;menf o creo(/'éz'/i//-v of Fhe a//ﬂ/éa‘}y clefileol
Wis a vis the allegeol olehler ? Y/ F. 2ol 1/35,

The D.C. Circuit bhas avoideod /)npa;‘/n rrgred
rv/es concerrnsng corrobhoraticn. _566./ Urnitel States
V. Tercy /37 0.5/App. D.C. 262 723 F. a2 207 708 (1970).
In/ener-a// the o(e_jrec of corrcboraticn /‘eciufreal
wil/ vary accw«:(z};/ #o Fhe o(o:n;e/‘ of fabrication
A/V_ & parf/'cu/a/' C._amf/a/“aan f‘. Wr#h fej‘fe_c.% 7“'0 ‘/‘/)E_
corpus a(e,//'cf'/'/ for exam/:/e/ i rs pot alway s
necessary tfo /- troclvce incdepenclent eviclence

+o carroé/avrafe each ancl every, lement of #he offerse,
i /q’q;’-ﬁef/ a/—ﬂo(efe/_zo(enf‘ Co_/‘/‘a_éa/'a/‘/‘l/e, e_w'a(ence A_/_Z//
be /‘670.{*0(&0( as svificient when it W_O(//o(ﬁe/‘m[-/'
the TJor fo concluole Ae/cmo( a reascnable Aovd#
that #he vietim’s account of Ahe Crime was not a
Fabrication ! Unitedl States v. Gray, 155 0.5. App. D. €.
275; 927 /- RAAL Y9y (‘/?73), 7he zua/nf(./m c/fpf‘aa?C
/‘eC(U/'reo( wi// o(epeoa( vpon svch Factors as the age
and /'mffer;iaoaéi//p of Ahe Cam/p/a/’naf,% anol fhe
- presepce or absence of any aﬂpanenf motive,

ZP IR Gna}yj supra. 7his f/éx/é/e approach 7o +he

which can barcdlly be one jn the /nstant case as the
Vietim’s 7Lﬂf71“/'m cny IS wholly 1nconsisFent (0/) Ahe
elements of ¢he’ crime) irhen Juxtaposed with
ber o(e/:)afz’flto/).



ot

- The mos# e

\
AL

corroboration rule focuses atfentron on the fFackts of
each case. For exam/@/e./ Sc:_ruf/'n)/ must be exercisel
w/oepa/ as /7e/~e_/ Fhe comp/m‘n ant /S a youvng ?z'.««/ d
Courts have exhibited a “Fraolitional skepticism”
Fowarols accosations of chilolren. Wilson v. Uniteol
States, /06 U.S. App. D. C. 226, 27/ £ 2ol Y92 (/959). Zn
svch cases Fhe offense /776’7 not be establishecl é/
7 R -

the Festimony of +he victim alonre. _

A,O,o//v/'/). FAhrs fvj‘a_/)o(a/‘o( Fo Fhe /:/'e;ern‘ case, thrs
///7}; Court shouvlod £incd +hot+his s JU}?‘ one of Fhose
cases where there was not sufficieat corroboration
(0_/’ any a# a/‘ for that ma#ez‘)fo warrant svbmissiorn
of the case 4o the jur ,lp.fee/ especiall E_)EfEnolz’x
“F »/ ﬁ;"_Z:_] where the State themselves point out
(/h thrs pas‘r‘con viction ac%/on} thot there was abSo/u‘z‘cﬁv
NO CoOrraborating evicdence. in #hrs ca_se,,é’/%/)ou/A #he
State’s eviolende mq/ corrcbhorate Fhe occurrence of
some eveof/ A does not corrcborate sexval Aa#e7
(é/ oral Fo Z/o//mé or actval o(?i?‘a/feo etration).

“@
ective conrroboration sn this case wou/el

bave been meolical eviclerce. (cw":; érw’;ﬁs}_ SCQ/‘/‘fz)/e/

- or D/Vﬁ)/. of whrich there was abs*a/u%e} none (7. 376,

366, 370, 798~ 502)= Meolical eviclence. may not be an
mlispensable /f'e_rezois/'/-e_ to convictida where

8

/9

The a//e/eo/ Vychring tn thrs case was 42_3_)/661/'5 e/ol at
Fhe Fimre.

D///'fa/ penetration was a rezu[rea( element in fhe one
charge , anol it was testifre ol Fo at %ri_a/(é/v the v_/'cy‘[m)
7%6./546 haol not showereol or wipe oL herself clean
o remove an/ DNA From saliva <77 366).




K3,

other indepeneent evielence /s introdvcex +o corroberate.
sexval batfer (/}')C/ao(/})/_a Sexua/z'nfercaurfe_),.aoﬁur’- in Fhe
/nstant cale, no svch evidence. u/a;p/efen#eo(, As «
pfaa%[ca/ ma#ef/ Fthe. States case restedl a/most exc:/u;'/ve;v
on the testimony of the a(au//)fe/', Any inference that
sexva/ battery(oral or d7z'¥a0 occurreol must be basel on
her bare accusatiorn. In these c:[rcumi/’aoce.s/ the traclitional
purpose of Ahe corrohoration /‘ezuz}emen/‘* avo/dance of
Fabricatel chars e:s-'/‘eiw'ne.s reversal of the ﬁ‘é?‘;‘/'/'aﬂeflj
Convicticn. Even when #he evidence js viewedd i e ///’aA_v‘
most favorable Fo £he //‘ofecu_f/a-/)/ it is clear that there
Was insuvlficieat Corrocberatson proved in this care Ao show
that sexval batfery waS committed é// Fthe fefif/‘oner,

As Chief J&o(_/e./ BAZELO/V/ opi/;eoé in AIs Ca/)cur/v"fy
gpix)j'on U S, v. L\/i'/e)y/ 94, F 2A _5_V7(/,973) -

« ' | ) _ ) ,
7'/)_-6 /'ezumefﬂen‘/' of Carfoéa/'a/'/a/) /7 Sex O#&/}S&S/_
ﬁarf/ku/af// rape. (_/‘eﬁe/'/‘ea( Fo as ({S'E)C(/a/baﬁlé7 ” /t/or/'o(c)/

, /705' come 00«?(8/‘ _5“_/74/’/0 a;‘i‘ack /;7 recen //eqfs Q,’ /rﬁ’m[ﬂfs/')'
/z_ave founol 1%!?. /‘,ﬂiumﬁmenf (/nJU)‘f Fo women crn oA

2 57:&} Bailey & Humphries v. Uniteod States s Upra (c:arf)a/ kﬂaw/eoﬁe)«
7 / Y <

Coltrane v, Uniteol 57%:7‘&5/ supra (500/0»4/)/‘ U.S. v. Green, /379

U.S App. D.C. 75, 527 F. acl 757(1970)(rape).

See e. 9., ieepon‘ of the District of Columbia Pub/ic Satet

Committee Jask Force on iQape_/ at 5/-55 (Jbﬁ, 8 /5’73)[/}2/‘1:/0 after

Task Force fepor?‘;/lgj_"g’ 7he Rape Corroboration ﬁe«zoz}‘ﬁ-

ment: Repeal Not Retorm, 8/ Yale L.T. 1365 (1973)

Ere}aa%‘hr Repea/ Not £efazn3, A |

23 S'e-e./ e_,f,/ Lear/ Q. I-F/you l?aﬁe. a Woman ancl Stea/ Her Tb;
What Can They Get You For /mn New York 7 A. 5?85,/'/7 Her 'TVZ

N.Y. Times, Tan. 30, /922, § 6 (Magazine), at /.

f




ay.

prose cutors pave argved +hat it males convickions Foo
a(/#/"cu/f' Fo oé/‘oi/'f) &l? .
These criticisms forceol Fhe D.C. Couvrt of Appeals

- Fo examine Fhe a/*/'}/'/)f of the current views on

- mooles of //7?_,0/} /nto the

’

co./‘r_oém‘a%/'on/ as fFollows ©
| The notrion that the 71‘€.f7£/'rn07 of a ff/)//e_ witmess
/s inacleguate fo prove a crime’ /s an ancient one.
The Coole of +the Emperor Juskinian provictedl +h at
on any important /ssve Ahe %e;f//non// of one witness
was sasvficrent 2 Ecelesiastical Jaw retinest #4is

/
Worel o a Caroé;na// Fort, - four witnhesses were /fer/}eo(,”

But #he common faw oraclvally movesl fowarel oFber
%%/7. U/f/‘/na%c?« +he

COmMmon /aw /‘elje,c.zéeo( 7‘56 e 0/;-€m€n7é of corrobora=

Fon Forall crimes exce/ﬂ‘ﬁe/\'fuy,ag Thus Fthere was

v aﬂfv‘aad b/ /\eiu/'rz'r)/_ for exam/)/e./ Ahat a/»a;.osf" +he

a3

29

25

5e£/ e.g., Zuo/vw'c/ 7he Case For Repeal of +the Sex
Corroboration ' Reovire ment jn New YOrk/ 36 Brockly
L. R, 328 (/??0) éﬁ/ha#f@f Luodwiol.

peer, The /C'e‘zuz'reme/n" of Corroboration sn Prose-
cutions For Sex Offenses /n New York , Y0 Fordham L.
Rev. 263 (/??/) @e/oa-ﬁ%&r aufoE.- cunger relies on
2.d. h///l;more./ Evidence §8& 2030-2032 <3r‘a(eo(. /970)
(E‘einaf/er L\//'c;morz, and LW, //0/0()‘1«/0/-71%2 1‘5//‘)’7‘07 oF
5/7//;4 Low J03-21] (3t el 199%), J’u;//}o/m}/qenem/
/Ovr/'_ncg'/)/e was calleod Hhe role of nomber,
Jovnger, Zo. at- 263

&J' 28 )’ounzer) TA., at R8Y
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A5,

NG Commorn [aw /‘e?uifeme/n‘ of corroboration for an sex aﬁfen.sé?

In /977/ 7‘51’/\7?,- frve states Aaa( f;:/?_f)/‘/af/ feJac.feo( Fhe
Corroboratson (‘ezw}emenf' For rape. OF those jurisalictrons
that refasneld +he reguirement, about éa_/f/' inclooling The
District of Colvmbia y Aol 50 /0 Fhe aé}encg of _/zﬁ;*/)‘/éf/ax;%sa
The svbstance of corroboration /'efw'/emen'f)‘ varses €nor-
m_oa)’/)} from State #o f?‘afe/ /‘éﬂ//;’)/ From a re?c«fi}emenf of
corrobeoration for -Fa-r'c:e_a)a pe/)efpaﬁ'o/)i/ano( scAents? y o
m/ﬂ/’/na/ Co,»roéara-t‘/—on of 'an/, ,Oa.r‘z‘ of 7‘%& Comp/a/'/)anfs’
Festim ony 32 ' | v

Nomerous Justifications, 7‘40@7/5 bhave been aclvancel
For the rezu—;?femeof of corrcboration /7 sex cases. An exanr-
inaticr of these rationales reveals a tangl/el wed oF /%7/'7‘}'-
mate concerns, ovt ~olated beliets, anct deep- seate L prejulices.

7he mast commeon basis adlvancedd for +he re_?w}remenf

/s Fhat false CAarje; of repe. are more preva/emv" than
false ch arges of other Cr/'mes.33A statement soch as £bis

27

3°

3/

32

3

S'ee) L Wigmore § R0E/, at 372, The statement #o #he contrar

. / .
0 Peop/e v. /:r‘/eo(maﬂ/ /37 App-Oiv. 795, 296, /124 NMYS. 52/,

522 (‘Elo( Dep% /}’/O) /s Uofvéaforfeoé b/« _au/'/Jom'-/-/.

, leef’eq/ NOT Reform art /362

ZA, at /36.3 /368, notes }Y-/3 _

the victim here stateod there was no restrarats (367)/
no Force or threat (¥259- 78&)

#he victims entire 7Lef7‘/'man/u l‘eﬁa/‘d{in/ o(/}/v‘a/ penetration
Contractictel frer a(efo;/'f/'a/) Grol what she Folod the Po/}'ce (39/~3}/5)
Repea/ NOT Retorm a7 /1368- /320

See} ez, /Vofgj Corrobaratin C‘/)a,y es af:Qa/J&/ E7 Colom, L. Rev.
//37(/;767) Efﬁ/'naf;‘er Cb/‘/‘z?éa‘f/‘a‘/‘f/)/ C’/m-_o;g_}]; P/o_._rcowe)
Sex Ofrenses : The Ame//can Ze/a/ C‘a/n‘exf/ 25 Law andl
Co/)femf. Frob, 277 (/?50). :



(" /‘Sve‘xﬁemeéz Aj Hcolt +o )pmvél‘. //oweveo_ there /s a/enera/
consensvs that untounded rape charges have become
Jncreasingly more cOmmon. Lt /s a/'/ac/ecy(/ First Fhat
women 04&0 have a motive Fo fabricate rape ‘QC.C.USQ_.
Frons ansd )”ec,onoé Fhat women i Ffantasize rapes. 37
Tt /s contenoledl .ffmfa woman may fabricate a rape

accusalion becavse hbaving consenteod #o thtercoorse

she is ashameod anol 51'/7‘e_r/ or becauvse she /'S‘f/‘e}/)a/ﬂ‘
anol Feels pressvred fo create a False explanation 35
or becavse she hates the man she accuses Cor wishes
to blackmail hir s /s sarel #o Ae ,{‘e/ar‘/?/e}v easy )
create a false o(efc/v'/oz"[o_n of’/’ape. 177 CGnV/ﬂc;/n/ a../e/zu‘/lgg

37 S'ee/ e.g., Co_/%;ane v. Uniteol Sfa-/'-esj /35 U.5 App. D.C. 235 298-297 7/8
£ ael 13/, 1351135 (196)(“We know #rom lessons of the past that
all #oo fre?uen#/ svch g:amp/a/’/)qnf:‘ have ar vrye Fo Fanta-
s/ze or even a motive to fabricate ... »)

_ i the victim /;em-;/. M /s case , was hod ﬁ(‘é_/})ﬁﬂf ot #he Frme
she a//e_z/aer #his occorrecl . She was single (un k(eo() Gl homeless
Foo. Mote 7‘00/ #h at /oey‘;%/'o:er Afaf ér?z’n 4/;:, _gg%,_ céar/eag based
vpon per f%ar,‘ﬁmerﬂﬁ with Zocest (not sexval bitte, (¥25- % 82).
Sﬁe é/fo never menrroresl o{/}[?‘a/ fer)ej‘/‘a%/'on o thHe fﬁ//’ce.
(783)/ anod refvseol %o/f'we the fo/[c& ber clothing for examin-
aton (Ygz 788)_. No DNA was ever Founol on the victim (78‘_7),
¢ See, CQ??} 30/-30) (He was an absentee Father anol nou/oAd
/‘cju/ar? make /'/)alolp;"ap/'/afe_. comments fowarals /)ep),

37 See/ 8,7,/ Corr‘aéapaf/h/ CAQ/‘ es ot //3 8/- I ﬂ?acﬁona/oé kafﬂ
Offenders anod Their Victims 209-3/(197)).

38 3 qumor& & 927 a. <7?&L F,élo(-SS"/a.),
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7.

Ty cololition Fo fab/‘/c:ar‘ed rapes, A hos been 5‘(77@“/&0(
that women /‘epar-/ Fantasizel /‘a/oef,39807‘/> the cavses
O?ﬂo( freva/ence. O‘frafe %&n%af'/ej A&ve éeen Aﬁ/’;v %}ﬂufea(
and it7is not establishel Gy specific pumber of rape.
C/nar/aef #Aa* have arisen 0(/7[ ofﬁanzéa)‘/‘e)‘ (/Zef'ea/A/Of
Reforrm at /376—/378) HOWQV&/} even cne false accusation
of any sex crime. /s foo many. With both fabricateol arol
fantacized rapes it appears well- establisheol Fhat what
a(a/)ﬁers lo exist are /oreaz‘erf when the ;am,o/ain ant

/s yovnger (bufnof necessari/ a‘juve/)/'/e) . ZoA.

I aclolition to the problem of false c/varfe;/ Ahe
corraboraticr rezui‘rem et /5 Ejuff/"f’/'eo( on the +heor
that rape /s a c/mr/e ’unu;ua/;« A cvlt Fo Aefeno
against. Tn /680 Lorcd Chiet Justice Hale wrote  in one
of the most off- 2007"&0{ passages /i cur JUN'Sffude/)ce/
Fhot rape U5 an accusation easity 4o be rmacle Gnol
barol +o be pro veol , anol Ahoroler Fe be o(e%’eno{eo(é/ Ahe

37

See, ez, 3A W//'omore_ 59)"27(0;)/ at 736-2%6; Weolmore v. State, 237
Znol, 243, 227-238, /%3 N.E. 2l 695, 656-662(195)Emmert, T, Aissen-
/-,'/7), The Weodmore. opinion Zuo/—cs the %é//ow/'/;/ statement of Dr.
Kar) A, Wenmh;er:‘,,ﬁfanfaf/er of being rapec are exceeoling/

COmmaon in women, inolee one /)77 almost say Fhat 7%7 are proéaé?
universal. 5)/ #hi’s T mean that most woren , iFwe ey Juoloe From
our clinical experjence, entertain more or /ess conclously atone
Frme or another f/ea‘fnf fantasies or fears that 1‘/57 are 6e;'n/
or witl be attackeol é,- a man, OF course, the ncrmal worman wWho
has svch a fanfar/ Ao€s not confure [+ with realit , bot /FFs so
easy For some nevrotic jndividdvals fo Frans/ate their Fantasies
into actval beliefs and memory falsitications +hat I +hink a
Sa'ﬁeﬁuara( shouv/ol cer/‘al'ﬂj; be ﬂ/ﬁ"e"( vpon #his 77/’8' ot
criminal ch azfe. ) /’\/8_0(/7?&/‘6./ Supra al 65 8.
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par‘z‘ accused, Aho rnever so imrnoc en'f,»_z /7. //a/e/ fPleas of
Ahe Crown 636(7680).7'/)@ same theme has beern echoed
b/ moclern commentators and courts. Corroéo/-a*/‘z}:/c Charges
af /135 The vsval absence oFf eyewitnesses damages +he
Aefenclont as well as +he c_:amp/cz[n%anvé, duries are satod fo
be vnusvall, S/M,par%e%ic_ +o a woman la./ran/eo(/, this
weakening the pﬁefompf/bn of /nnocence. LT, //aweve/}
as --/-ecAno/ajjv_ Aas aclvancedl -/>// 5'60/‘6}; evern /“/) the Jast
RO - 30/6&/‘}‘) raref, Ccn a persan rope cncther withoot-
Jecving some trace of evidence +0 Ccorroborate a vierinrs
accu 47‘07 7‘857‘(}/}0/)/,, With aolvances /m» DNA anaéy 5/

( where even microscopic DNA Can be oLetectel , andl
pinpoin tecl Fo within 650 persons on the p/&/)e-/)(og%
of bl///'onf)/ a tresh Jook ot £hHis very serious anol /)/‘e.ve/—
ant jssve [s neecledl. For “iF 15 bétter that /00 /z///?
men go free than one jonocent soffer”

Ancther jvstifiecatron for the corroberation /‘eiw}e—
ment /s the lo,ﬁew/a/ence_ of the severe penalties for
rape. For /)’)Qn/ years fape was funfréﬁé/ﬁ- by ALeath s
many states, Jask Force Report at 6. Toolay rape /s stilf
ameong the most severe/ /)U/)[S/;eo( of crimes. Tol. (A/ow
/5‘/aa/\5 to life in Florida). One resvlt has been +he
_a(eve/aﬁme/)f of rules svch as the Corroberation fe?w’/e—
ment-. Pf@p&ﬂa/j’ that the correboration /‘ec,zu/'/ﬁm ent
be abandoned are ot trmes cau/o/e.o( with prapo;a/s
that /Oe/za/f/'ef For rape be redvceol. TA at 2. Retormers
are s"oéje, ot Fo certarn $en5/0n5 on +his issve. On the one
Aana(/_ %Ae/ seek 4o bring standlarols afpraof ano(/wn/}/l‘ '
ment For rape in line  with those for other €crimes of
viclence. 7/705/ jtis a/‘;weo( that “As /0/7 a5 rape /5
viewel /If/}oan'/_ as a sexval Crime pather fhan as a
crime of viclepHce andl power, §ac/e7 will continve. Fo
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feact +o rape as it has in the paﬁ‘, The /aoa/,., /s fo Normalize
the crime affa/oe. P ZA. ot 35 On fhe other Aana(/ reformers
note thaot rape /s an (/nufua/// Fravmatic experience.
S/bccia/ /ofoceo(ores‘ are s"u;je;/:eo( for rape vietims, Tol. ot
}Y. We are to/ol that Q/‘af& /s consiclerabl, more than mMere
/9/;/./5/44/ assavlt. T+ 7s a Py chic vielation a/sc/ a Serious
/‘nJ‘ ury aﬂalnrr’- the victim’s emo f/'o:/)S‘ andol Spim{r" +hat n:?
cauvse mental forment oltrcolt or /m,o,aff/'é/e. to be ease e
In /}}A/ of this there may well be. resistance fo /awer/'/y
the pena/ﬁe_r, | ‘ -
SHI another basis for the corrcboratipn /‘ﬁfuif\emen—f
lresin “the sorry history of racism 1o America”, 7asK
Force Report at 5. There has been an enarmausa(an/ef
Ofs /'nJ'u;r&/ce_ L./Ae/) «“© 5/&ck mMan accureo( of/af/'n 3
white woman 15 Friel before a white JW}’ Repéal /VOT
Reform at 1380. OF the 755 men execvtesl for rape
since /930, y05 (99%) were black. To. «t note 103.

¥ Colema MecCa j%/)e Crime of Rape., The Washrngton
f’af/‘/ /1’171/}/' 5_’71/ /973/ p-Al8, col, 3. See also, Macy ‘Ann
Largen Cbora(/f)a/‘o/) Ka'pe Tes K Fafc.e/ Natvonal df/ﬁn/'za/:;ox)
for Wame/)/ Zg#en fo the L/af/nh/fon /ojf'/ ,40/0;/' /6, /773/
P /Il// Col. /(”7%& emotional Fravma of a :776 vietim rs
5’6/0/0/)7/ /F ever, Understoool é/ Ahe police y (octors andl
covrts. Likewise. it is selolom unolerstoood by, Fhe
WQman)S famz'/ /F/‘/‘C/)o(f aﬂo( socrety 10 ﬁnEra/.”);

/ / R A
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In 4the vast ma‘jarff/ of these cases the camp/a/hanf
was white ”
Al of e safeguards that Ae va/a/)eo( I this context

| shoold not be avtomaticall a/op//'ea( /‘00&7, Juries are -

more infegrated than in'the past and racia/ prejuctice
M&z// be at‘a somewhat Jower level/. Nurerous rape
Vietms are black and +Fheir /:’)‘/él‘e)”/'f/ as wel/ as Fhose
of white women, may have been 5/?/)/'604 b/ the concern

For black Aefencants.

A Final theory of the corrcboration requirement /s
that [# stems From cscrimination ag ainst women. T+
7S Saicd that tradditronal seX sterec t‘/vfeS have pesvlted
n rape laws that protect men rather than women.
Penpa/tres are Ayé becavse a “egooel Cwioman 15a valvedl
/)0)“)’ e)‘f/dn of a G, C’c)/‘naéoraz‘/’aﬁ /S re Uie/‘eoé be_.c"a.u;’&

- V) - « : J
o a “goo "woman rape /s “a fate worse than Keath” anod

she $houvlo Pz'ié% o the oleath o resist if. ITF na svch
fight /s put vp, the woman moust have consentel or

ot least enticedd the /‘a/)if_/'/ who 7s theretore blameless.

Task Force Report at 3= 4. Tna sum, i#is sail fo be the
“vale olesire Fo ‘fm%ecf ‘his ‘pa;fff;/'oﬁ ‘which resolts
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fe_ﬁj Ronal/L Qa/o/f'aré/ ﬁa/o«e. and Law ﬁe'r“a.ﬁmj 7The A/a)%/n/: Fon
P057‘/. _,4(71»"% 2, /?73/ p-A2Y, col. . Golol Farb reportesl +he
estimate 7%6/’/‘ &.‘//‘/700/4 ca;/oi'/'a/}pu:’)/}é‘menf was available
For crimes other Lhonr rape. the sing/e Caz‘e/w of rapes
of whites by blacks accovnteot for most sentences 7o cap;'fa/
Pug[ﬂfmexn‘ /n the Unitel States. /)na(/ a/f/»au//} Ca/Offéa/
/)om’f/}memL Ffor rape has been fouvnod to be unconstito-
f/anaé those numbers continve in #he context of
a(/‘f;pralpor'f/'oﬂafe ,oun/’fémeﬂ/‘ for blacks accuseod of
rape " 7‘00(61/3" 5’0cie//w,
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In laws designesd o protfect the male — both the “pwner”
and #he assallant — rather than y/),"afec_ffn/ 7%__3 /Oé)/flzie/
well-being and Freelorm of movement of worien 7
/Wa/‘/ Ann Zarfen/ }:Uf/‘a/ N 5’0‘¢ |
This point of view, which has been expressesl A/V
men as well as women '™ may well have some validdity.
T+ would be Surprisin /F ehrtrenched notrons of sexvalit
il /?af/)/a/v a pole in the faw of crimes af(ea_//;n/ we#h
sexva/ vic/ations. Corroboration fules may be structuvresl
7£0r exam/o/ej 7"@ pféfec% ma/ﬁ f‘a*éer %Aax) fema/e_
Aefenclants. This cou/o @x,p/ézh the foact fhat convietion
for fa//'cfr‘/'n/ For homosexuva/ purrposes, /n he f‘*fé
req vired borrcboration while ;‘o//'c_/'z‘_/}y For bheterosexva/
/oraf%/-}‘o o olicd not. M%MLM; 90 U. 5.
Af[/p D.C.12A5, /177 F 24 150 (7 5'&)/‘ anol _frice v. Unitel
States, /135 A. 24 859 (D.c. ct App- /9527).
, U/f/'mq/e// moolern notions of J’exua/eiuq//}jq may
/R//) b'/‘eakoéwo Fhose aspec ts of rape Jaws which stem
. from un just Aiserimination against women.
Analyzing all of these Justitications jn oroler #o
separate e valicd From Fthe invalicl /s po ea;/« Fas k.

As Chref J‘()o?e. Bozelon Aas sard 179 ancthesr con-
: /‘exf/ ((We, ar€ /}7 '/A at 7‘6/‘/'1'5/8_ fe_/‘/'aa( /(ﬂawn a5

Cpeanwhile ! We know encvgh to be trovdl/ecl but pot

enar/fﬁ Fo know how Fo resclve cur Frovbles” (DRaviel

% See e,qg. Younger at 26 note /05("(1«1//5@/; all ;s saicl anol
/ -7/ ) / .
o(onej i* J'_y;f /;7?47" be /Aqf /-Ae /‘er/‘/‘emeﬂf 072 corrod -
0/Tﬁ71'1'a/7 /o /’faf ecvtions 700( sex offenses (wAemg rememéer/
the complainant Js U,fua/;; Female anol #he olefenolant
Glmost always ma/e) /s moFhing mrore 7%54 an Hvstration
-070 7‘A€_ /ﬁwf Une?ua/ freaf/ﬂeﬂfaf‘ Womern ,”) .
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L. Bazelon “Justice Stumbles Over Science "Transaction
(J’U;V/ﬂu}oﬁ‘ /967) 3///) As evielence mm)ei’ anAl
d ; i 4
et tuoles C/;a/)/qe we Foo must remain cpen to c/m/}?e,
Nex? gear or fwenév/earf Frorr now ayailable
InfErmation may ;‘eiuf/'e_ e ol fFerent a/off‘&ac/;,
Bot art feast For +he smmecliate p/*eseﬂ%/ Chief
Justice Ba za/on/ Fovnod that e Flexible Corrcbora—
Fron rule a(eve/a/:eo( by #he D C. Circuit Couvr#
rovicAed the best cccomoclatior oFf numerovs
gon#//'c'/‘/}_;j consiherations. These may still be +he
/?of;/'é;//é( of }‘/Deg[a/ Fabrication ‘p/‘aé/emf prelatir
+o /‘Q/a'ﬁjp@a/‘f'/’cu/a/‘/ wéefe.) Gas in fA_(';' case, +the
Co;mf/a/'/)an% /'5‘ e /G?L/‘Vfé )/0(//7;_ 7_A€f‘_€ ar€ S/‘/'// v
severe penalties +or rape (//'FP_ seatences i +£his
| cgse)‘ 7here /s s#/l/ racismn /n ovr society anol Fhat
racr/sm may be ﬁa.p?‘[cu/om/ //‘/Cﬁﬂy Fo sorfeace /r a
case /'/)vo/ixf'/_:/ a//e;eo( séxval Vielations.

CONCLUSION

Z» oreler %of(/apo_/ agacn st these pa)’;/b‘/e_ -0(“’-76‘5/ £Ehis
_///}A Covrt shoulol setHe #A/s contlict _ama.o/ﬁ‘ the SO states
andl the Feolera/ Jurisolictions Y, F/’oo(/};/ in faver of Fhe
Constitotional /‘e?a/'remen*(af 7‘/: /‘&A% Fo Ave process anol a
fair 7‘4«/'4;/) that a corroboration pole which provioles Ahat “jnote -
ﬁenolefﬂ‘ corredoratve eyidesce will be. /‘e/oa/-o{ea( as suvfFricient

E”Q when i# woa/o//oermif the JUV Fo conclvole Ae/oao(a reasca-
able Aovbt Fhat Fhe victim's account of fhe crime was nof a
fabrjcation .” UpFe whes V. Gra , /550,58, ﬂﬁo.ac, 275 at 276;
7727 F 2 at 775(}97.9, T+ wouloht be ﬂeceSJ‘a7 Ao reqouire aolherence
to abso/ute Fests or concrete ﬁa/b{c//}aesj ga;/jy v, Uniteod States
I32 0.5 fpp. D.C. 83,88, 105 /5 A 1352 1358 (1768), but shoull
reguire evidlence of #the crime of probative valve outsiole of
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the complainants Festimeny. Unitecld States v, Ubnef, /35 U.S.
App- D.C. 328,927 F. aL /213,728 (1923). Zn cases svch as #47s one,
where #hat eviclence js Jackin 7, +he 0(0/7_6/‘5‘ o Fhe a(é?ﬁe/)d’aﬂ%
fef/'f:/aner +ar ow‘we.?# the oArfficos/res created o , Ahe
prosecution. | |

The pef etfect of Svch an approach loes pot appear +o
make. convictions +or rape (sexva/ 54#&7)0/,#/2(4/% /i sveh
a fechnologrcal age. Available statistics have inclcatesd
that Fthe‘conviction rate F+or repe. /7 J'um}o(/c_'f[onf Fhat

rezufne, Ccorrcborattve eviclernce /s ac%ua/é, J/}Aen Ahan H
/s 1or the Uniteod States as a whoele fgdﬂo{ mos# sHates
(a/m/ Feoderal J vrjselrc %1'045) oo et /'e?o/re, Corroboratsor.
7/;05_’/ as #4rs case /af‘e)‘enz‘f _a.éyo/m/%, zero evielence.
fo corroborate the Fabricateod Festinory of F#he a//e/eoé
vretion ) #he feﬁ%/oae/& convicticn shovld be reversesl.
Fum%eg-monél 2his Hish Court shou/d crnce anol for
all setle Hhe faww conc:c;n/n/o enactin /*u_/es//aw; #hat-
most feiw}\e Corroberatics in #hesé Kinols of Exu_qz
Oﬁ%ﬂ)‘e{, as /s reguiresl in al/ az/Ae/' c_r/};de)“ +c meet Hhe
/*c.z,u/?emem‘; ot Hhe U.S. Constitotion. |

7/e /efb‘/on for é writ of Cél‘?‘/.&/:'&i(‘/"fAOU/a/ Aeffaozéz(

'I?efp@_cffu/;y Subs “#eaéj

Robert Farl acksan/#5530//
March 26, 202/

&9g., Y506 of those chargeol with rape Jn the District of Colvmbia
were convicteol of rape. (/a0 convictions of 265 Fried), The
Com/)araé/e -F/‘i-t./r-e_ "cé" the Uniteol States as a whole was
'36.175. Repea/ NOT Reform at /3 ?0/ note 38,




