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 NO. ___________________ 
 IN THE SUPREME COURT OF THE UNITED STATES 
 OCTOBER TERM, 2020 
 
 
 
SHANNON D. HIXON, PETITIONER, 
 
V. 
 
UNITED STATES OF AMERICA, RESPONDENT. 
 
  
 
 PETITION FOR WRIT OF CERTIORARI 
 TO THE UNITED STATES COURT OF APPEALS 
 FOR THE SIXTH CIRCUIT  
 

Comes the Petitioner, Shannon D. Hixon (hereinafter 

Mr. Hixon), by court-appointed counsel, and respectfully requests 

that a Writ of Certiorari issue to review the unpublished Order of 

the United States Court of Appeals for the Sixth Circuit filed on 

December 30, 2020, in the case of United States of America v. 

Shannon D. Hixon, No. 19-6378.  In this Order, the Sixth Circuit 

refused to recognize that a conviction under the “death results” 

provision of 21 U.S.C. § 841(b)(1)(C) must be based on a verdict 

by a jury instructed to find beyond a reasonable doubt the victim’s 

death by drug overdose was a foreseeable result of the defendant’s 

drug-trafficking offense. The decision by the Sixth Circuit led it 
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to incorrectly affirm the United States District Court’s judgment 

in Mr. Hixon’s case wherein a life sentence was imposed. 

 
  
 
 OPINIONS BELOW 
 
 

In 2019, Mr. Hixon was convicted by a jury of violating, 

among other statutes, the “death results” provision of 21 U.S.C. 

§ 841(b)(1)(C). The United States District Court for the Eastern 

District of Kentucky, based on the verdict, imposed a life 

sentence. The District Court’s judgment dated December 6, 2019 

is reproduced in Appendix B.  On December 30, 2020, the Sixth 

Circuit issued an unpublished Order affirming the judgment, 

which is reproduced in Appendix A.  

 
 
 JURISDICTION 
 
 

The Order of the United States Court of Appeals for the Sixth 

Circuit was filed on December 30, 2020. This Court’s jurisdiction 

is invoked pursuant to 28 U.S.C. § 1254(1). 
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STATUTORY PROVISION INVOLVED 
 

 21 U.S.C. § 841 (a)(1) and (b)(1)(C):  “…it shall be 

unlawful for any person to knowingly and intentionally … 

distribute … a controlled substance … If any person commits such 

a violation after a prior conviction for a felony drug offense 

has become final … and if death or serious bodily injury results 

from the use of such substance [such person] shall be sentenced 

to life imprisonment …”.   

 
 
 
 

STATEMENT OF THE CASE 
 

 On November 1, 2018, a Lexington, Kentucky federal grand jury 

handed up a two count indictment accusing Shannon D. Hixon of 

conspiring to distribute oxycodone pills and fentanyl between July 

1, 2014 and April 13, 2017 (count one) and, distributing fentanyl 

on April 12, 2017, the use of which resulted in the overdose death 

of Kyle Farvour (count two). (Indictment, RE #1, page ID #1-3).1 

The case was called by the United States District Court for the 

                                                           
1 References are made to the docket entries in the District Court 
record. 
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Eastern District of Kentucky for a trial by jury beginning on July 

22, 2019 and concluding on July 25, 2019. (Criminal Minutes, RE 

#65 – 67 and 70, Page ID #376-78 and 425). 

 The evidence at trial established that in April 2017, Kyle 

Farvour was an addict who was residing in a Volunteers of America 

(VOA) program in an attempt to “get clean”. (Transcript of Trial, 

July 22, 2019, RE #109, page ID #932 – 33). He had been an addict 

for 2 or 3 years. (Id. at page ID #935). The VOA was a long-term 

inpatient rehabilitation program for chronic drug users. 

(Transcript of Trial, July 23, 2019, RE #110, page ID #1083). On 

April 12, 2017, at 6:03 pm, paramedics were dispatched to the VOA 

facility where they found Mr. Farvour dead in his bathroom. 

(Transcript of Trial, July 22, 2019, RE #109, page ID #1063-64).  

 Subsequent toxicological testing of Mr. Farvour’s body fluids 

revealed the presence of cocaine metabolites, gabapentin 

(Neurontin), morphine (a metabolite of heroin), and fentanyl. 

(Transcript of Trial July 23, 2019 RE #110, page ID #1144, 1147,  

1149-50, 1153). A government toxicologist testified and opined 

that the level of fentanyl in Mr. Farvour’s blood (5.7 nanograms 

per milliliter) “would be a very unsafe and lethal level” and “… 

the detection of fentanyl in this individual is consistent with 
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resulting in his death and but for the presence of this drug, 

survival would have been possible.” (Transcript of Trial, July 24, 

2019, RE #111, page ID #1461, 1487-88).  

 During the investigation, Mr. Harvey Isaac admitted to police 

that he had provided heroin to Mr. Farvour on the date of his 

death. (Transcript of Trial, July 23, 2019, RE #110 at page ID 

#1204-06, 1257). He told police that his source was Mr. Hixon, 

whom he knew as Shawn Hicks. (Id. at 1206). Mr. Isaac later pled 

guilty to providing heroin to Mr. Farvour and testified at trial 

that he obtained heroin from Mr. Hixon, used some of the heroin 

himself, and sold some heroin to Mr. Farvour. (Id. at 1294-95, 

1297-99, 1301, 1320). The lead detective testified that Mr. Isaac 

was not aware that the substance was actually fentanyl. (Id. at 

1264-65).  

 Mr. Isaac, however, only knew Mr. Hixon as a pill and heroin 

dealer, and did not know him to be a distributor of fentanyl.  (Id. 

at page ID # 1282 and 1299).  No evidence was introduced at trial 

that Mr. Hixon had previously trafficked in fentanyl nor had any 

substance that he trafficked caused anyone else to overdose, prior 

to Mr. Farvour’s death.    
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 Despite these foreseeability issues, the District Court did 

not instruct Mr. Hixon’s jury the government was required to prove 

that Mr. Farvour’s death by drug overdose was a foreseeable result 

of Mr. Hixon’s drug trafficking offense. (Jury Instructions, RE 

#69, page ID #380-424). After deliberations, the jury found Mr. 

Hixon guilty as to both counts charged in the indictment. (Verdict 

form, RE # 72, page ID number 427 – 28). Because Mr. Hixon had a 

prior conviction for a felony drug offense2, the District Court 

imposed a life sentence pursuant to 21 U.S.C § 841(b)(1)(C). 

(Judgment in a Criminal Case, RE # 93, page ID # 663 – 69). 

 On appeal, Mr. Hixon raised a number of issues including 

“whether a new trial is required as to count two (the “death 

results” count) because the District Court failed to instruct on 

proximate cause.” The United States Court of Appeals for the Sixth 

Circuit affirmed based on its previous decision in United States 

v. Jeffries, 958 F. 3d 517 (6th Cir. 2020) wherein it determined 

that “[b]ecause death or injury from the use of the [controlled] 

substance is inherently foreseeable, there is no need to require 

the government to prove that they were reasonably foreseeable to 

the defendant.” Jeffries, 958 F. 3d at 524. 

                                                           
2 Mr. Hixon had been convicted, in 2004, of trafficking in .9 grams of cocaine 
for $100. (Transcript of Motion Hearing, RE #106, page ID # 790-92). 
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REASON FOR GRANTING THE WRIT 

 
A DEFENDANT MAY NOT BE CONVICTED UNDER THE “DEATH RESULTS” 
PROVISION OF 21 U.S.C. SECTION 841 (B)(1)(c) UNLESS THE TRIAL COURT 
INSTRUCTS THE JURY THAT IT MUST FIND THE VICTIM’S DEATH BY DRUG 
OVERDOSE WAS A FORSEEABLE RESULT OF THE DEFENDANT’S DRUG-
TRAFFICKING OFFENSE.  BECAUSE NO SUCH INSTRUCTION WAS GIVEN, MR. 
HIXON’S CONVCITION MUST BE OVERTURNED.   
 

 The trial court did not instruct the jury that it must find 

the death of Mr. Farvour was a foreseeable result of Mr. Hixon’s 

drug trafficking offense and thus, the United States was not 

required to so prove.  This was plain error3, which went 

unrecognized by the Sixth Circuit.  United States v. Hixon, 2020 

WL 7767999 (6th Cir., December 20, 2020).   

 Mr. Hixon was convicted under count two of the indictment 

which alleged that he “… did knowingly and intentionally distribute 

a mixture or substance containing a detectable amount of fentanyl, 

a Schedule II controlled substance, the use of which resulted in 

the overdose death of K.F., all in violation of 21 U.S.C. § 841 

                                                           
3 The jury instructions were not objected to in the trial court, thus 
requiring a plain error analysis.  The Sixth Circuit has determined that 
error of the type set forth in this petition constitutes plain error.  United 
States v. Nelson, 27 F.3d 199, 202 (6th Cir. 1994)(when a trial judge omits 
from the jury instructions an element of an offense necessary to find the 
defendant guilty, the omission is plain error). 
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(a)(1) and (b)(1)(C).”  As set forth in § 841 (b)(1)(C), a 

defendant who distributes fentanyl after a prior conviction for a 

felony drug offense has become final shall be sentenced to life 

imprisonment “if death or serious bodily injury results from the 

use of such substance”. Because it was determined that Mr. Hixon 

had a prior conviction for a felony drug offense, and because the 

jury determined that his trafficking in fentanyl was the “but-for” 

cause of the death of Mr. Farvour (K.F.), Mr. Hixon received a 

life sentence.  

 Mr. Hixon was convicted and sentenced to life even though the 

United States was not required to prove beyond a reasonable doubt 

that a death by drug overdose was a foreseeable result of his drug 

trafficking  offense. The trial court’s failure to instruct the 

jury regarding foreseeability resulted in the “death results” 

count of the indictment becoming a strict liability crime. This 

Court generally disfavors strict liability offenses and only 

recognizes such offenses in limited circumstances.  Staples v. 

United States, 511 U.S. 600, 606 (1994); United States v. U.S. 

Gypsum Co., 438 U.S. 422, 437-38 (1978).  Instead, the common law 

presumption is that every criminal offense requires a mens rea 

element.  Liparota v. United States, 471 U.S. 419, 426 (1985).  
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Over half a century ago, this Court emphasized that requiring proof 

of a culpable state of mind was an “ancient requirement” – a 

requirement that “…is as universal and persistent in mature systems 

of law as belief in freedom of the human will and a consequent 

ability and duty of the normal individual to choose between good 

and evil.”  Morrissette v. United States, 342 U.S. 246, 250 (1952).   

 In the 60+ years since Morrissette, this Court’s view of the 

“ancient requirement” has not changed.  Proximate cause, said this 

Court in Paroline v. United States, 572 U.S. 434, 445-46 (2014), 

“is a standard aspect of causation in criminal law” with proximate 

cause explicated in terms of foreseeability.  A defendant generally 

cannot be convicted, said this Court in Burrage v. United States, 

571 U.S. 204, 209-10 (2014), unless his conduct is both the actual 

and proximate cause of the result with proximate cause roughly 

coinciding with the requirement of foreseeability.  See also United 

States v. Burkholder, 816 F. 3d 607, 613 (10th Cir. 2016) citing 

Babbitt v. Sweet Home Chapter, 515 U.S. 687, 713 (1995)(O’Conner, 

J., concurring)(proximate cause principles inject a foreseeability 

element into a statute).  

 This Court’s view is in accord with respected legal scholars. 

Professor LaFave writes that when a crime requires “not merely 
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conduct but also a specified result of conduct, the defendant’s 

conduct must be the ‘legal’ or ‘proximate’ cause of the result.”  

1 Wayne R. LaFave, Substantive Criminal Law § 6.4 (2d ed. 2003).  

And in the Model Penal Code, the American Law Institute writes 

“[w]hen causing a particular result is a material element of an 

offense for which absolute liability is imposed by law, the element 

is not established unless the actual result is a probable 

consequence of the actors contract.”  Burkholder, 816 F. 3d at 623 

quoting Model Penal Code § 2.03(4)(Am. Law Inst. 2001).  This Court 

has rightly concluded that the requirement of mens rea “… is the 

rule of, rather than the exception to, the principles of Anglo-

American criminal jurisprudence.” Staples, 511 U.S. at 605; 

quoting United States Gypsum Co., 438 U.S. at 436.    

 The failure of the trial court to instruct regarding 

foreseeability, and the Sixth Circuit’s affirmance of this 

practice, in contravention of this Court’s decisions and learned 

legal minds, removes the necessary proximate cause element from § 

841 (b)(1)(C), rendering it a strict liability crime.  This 

precedent cannot be allowed to stand.   

 The statute at issue is silent as to mens rea, neither 

specifying that it is a strict liability statute nor that 



 

 

11 

foreseeability is an essential element.  Instead of concluding 

that there is no mens rea requirement in the statue, the correct 

decision by the courts below would have been to read into the 

statue a requirement of foreseeability.   In such circumstances 

this Court, in accord with the common law presumption, sanctions 

the reading into a criminal statute of a mens rea requirement.  

Paroline, 572 U.S. at 446 (given proximate cause’s traditional 

role in causation analysis, this Court has more than once found a 

proximate cause requirement built into a statute that did not 

expressly impose one);  Staples, 511 U.S. at 606 (…we have noted 

that the common-law rule requiring mens rea has been followed in 

regard to statutory crimes even where the statutory definition did 

not in terms include it);  U.S. Gypsum Co., 438 U.S. at 437 (this 

Court… has on a number of occasions read a state-of-mind component 

into an offense even when the statutory definition did not in terms 

so provide).  And there is every reason to read a foreseeability 

requirement into § 841 (b)(1)(C).   

 First, there is the extreme penalty imposed by the “death 

results” provision of § 841 (b)(1)(C).  This Court recognizes that 

the potential penalty is a “significant consideration in 

determining whether the statue should be construed as dispensing 
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with mens rea” and that statutes construed to be without a mens 

rea involve relatively small penalties that do “no grave damage to 

an offender’s reputation.”  Staples, 511 U.S. at 616-18.  On the 

other hand, allowing for a severe punishment under a statute 

without a mens rea element would “seem incongruous” with common 

law principals.  Id. at 616-17.  The fact that the extreme penalty 

of a mandatory life sentence is imposed under § 841 (b)(1)(C) 

requires the conclusion that the crime must be read to contain an 

element of foreseeability.   

 Second, the Court should consider that the prohibited result 

of an overdose death often occurs, as it did in this case, through 

the intervening actions of others.  The jury concluded that Mr. 

Hixon transferred drugs to Mr. Isaac, who transferred drugs to Mr. 

Farvour, who chose to use the drugs in a way and in an amount that 

resulted in his death.  As dissenting Sixth Circuit Judge Bernice 

Donald has pointed out, “[w]ith an intervening act – the use of 

the drug by a third party – directly tied to the enhancement, the 

Court should find that proof of proximate cause is even more 

necessary in § 841.”  United States v. Jeffries, 958 F. 3d 517, 

529 (6th Cir. 2020)(Donald, J. dissenting).   
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 Third, the statue requires that death “results from” the 

distribution of the controlled substance.  This language 

encompasses proximate cause.  As determined by this Court, “[a] 

thing “results” when it “[a]rise[s] as an effect, issue, or outcome 

from some action, process or design.”  Burrage, 571 U.S. at 210; 

quoting 2 The New Shorter Oxford English Dictionary 2570 

(1993)(emphasis added).  An overdose death cannot arise from the 

“design” of a defendant unless that result is found to be 

foreseeable to the defendant. Even the Sixth Circuit has concluded 

in a similar circumstance that “… proximate cause is the 

appropriate standard to apply in determining whether a health care 

fraud violation ‘results in death’.”  United States v. Martinez, 

588 F. 3d 301, 318-19 (6th Cir. 2009).  

 Fourth, the rule of lenity should apply. Criminal statutes, 

of course, are fully subject to that rule.  Burrage, 571 U.S. at 

216.  Consistent with the rule, Justices Ginsburg and Sotomayor 

have indicated that because the language of § 841 (b)(1)(C) leaves 

room for debate, the Court should not choose to construe it in a 

way that disfavors the defendant.  Id. at 219; See also United 

States v. Alvarado, 816 F. 3d 242, 256 (4th Cir. 2016)(other courts 

and judges have disagreed about the meaning of § 841 (b)(1)(C)’s 
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text, demonstrating that the meaning of “results from” is not clear 

without further explanation)(Davis, J. concurring in part and 

dissenting in part).         

 This Court has previously granted certiorari on the very 

question set forth in this petition.  Burrage, 571 U.S. at 208.  

But Burrage was ultimately decided on other grounds.  Since 

Burrage, each circuit that has considered the question has ruled 

contrary to the arguments set forth in this petition.  Jeffries, 

958 F. 3d at 524;  United States v. Harden, 893 F. 3d 434, 449 (7th 

Cir. 2018); Alvarado, 816 F. 3d at 250; Burkholder, 816 F. 3d at 

621.  But in two Circuits, there was vigorous dissent.  Jeffries, 

958 F. 3d at 524-32 (Donald, J. dissenting);  Burkholder, 816 F. 

3d at 621-28 (Briscoe, J. dissenting).  For the reasons set forth 

in this petition, and as set forth by the dissenting judges of the 

Sixth and Tenth Circuits, the decisions in the above cases were 

erroneous. § 841 (b)(1)(C) must be interpreted in the light of the 

background rules of the common law.  Staples, 511 U.S. at 605;  

U.S. Gypsum, 438 U.S. at 437 (Congress will be presumed to have 

legislated against the background of our traditional legal 

concepts which render intent a critical factor).  Interpreting the 

“death results” provision against the common law backdrop compels 
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the conclusion that proof of proximate cause is required.  

Jeffries, 958 F. 3d at 531 (Donald, J. dissenting);  Burkholder, 

816 F. 3d at 623-24 (Briscoe, J. dissenting).   

 

  
 CONCLUSION 
 
 For the reasons set forth above, the Sixth Circuit, in 

affirming Mr. Hixon’s judgment and sentence, has so far departed 

from the accepted and usual course of judicial proceedings… as to 

call for an exercise of this Court’s supervisory power. And, the 

issue presented in this petition is an important question of 

federal law that has not been but should be settled by this Court. 

A Writ of Certiorari should issue. S.Ct.R. 10(a) and (c).   

 
 
  
 Respectfully submitted, 
 
  
 
 /s/Patrick F. Nash 
 PATRICK F. NASH 
 Nash Marshall PLLC 
 129 West Short Street 
 Lexington, Kentucky  40507 
 (859) 254-3232 
 COURT APPOINTED COUNSEL OF RECORD FOR 
  SHANNON D. HIXON 
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     As required by Supreme Court Rule 33.1 (h), I, Patrick F. 
Nash, certify that the Petition for Writ of Certiorari in the 
foregoing case contains 3,671 words, based on the word count of 
the word processing system used to prepare the document. 
  

/s/ Patrick F. Nash 
 PATRICK F. NASH 
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