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D.C. No. 2:18-cv-00046-YY 
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Pendleton

Plaintiff-Appellant,

v.

JOHN MYRICK; et al.,
ORDER

Defendant-Appellees.

Before: THOMAS, Chief Judge, and HAWKINS and McKEOWN, Circuit Judges.

The panel has voted to deny the petition for rehearing.

The full court has been advised of the petition for rehearing en banc, and no

judge of the court has requested a vote on the petition for rehearing en banc. Fed.

R. App. P. 35(b).

The petition for rehearing and the petition for rehearing en banc are denied.
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, JAMES ARTHUR ROSS, No. 19-35435
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JOHN MYRICK; et al.,

Defendants-Appellees.

Appeal from the United States District Court 
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Marco A. Hernandez, Chief District Judge, Presiding

Submitted August 4, 2020** 
San Francisco, California

Before: THOMAS, Chief Judge, and HAWKINS and McKEOWN, Circuit Judges.

James Ross, a pro se litigant, appeals.the district court’s grant of summary

judgment in favor of prison officials on his federal and state law claims related to

the taking of funds from his inmate trust account to repay a state court filing fee.

This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3.

The panel unanimously concludes this case is suitable for decision 
without oral argument. See Fed. R. App. P. 34(a)(2).
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Ross also appeals his dismissal with prejudice and the denial of his request for

appointment of counsel and motion to certify a class. We have jurisdiction under

28 U.S.C. § 1291, and we affirm.

We review the district court’s grant of qualified immunity de novo.1.

Lacey v. Maricopa Cty., 693 F.3d 896, 911 (9th Cir. 2012) (en banc). Officials

acting under the color of state law are entitled to qualified immunity unless the

plaintiff has shown (1) a constitutional violation and (2) that the right was clearly

established at the time of the alleged misconduct. See Pearson v. Callahan, 555

U.S. 223, 232 (2009).

The district court properly granted qualified immunity on all of Ross’s

federal claims. An inmate has a diminished Fourth Amendment interest in the

seizure and conversion of his property. See Taylor v. Knapp, 871 F.2d 803, 806

(9th Cir. 1989). Additionally, the drawing of a prisoner’s money for a legitimate

expense does not violate the Eight Amendment because it is not a “punishment,”

see Farmer v. Brennan, 511 U.S. 825, 834 (1994), nor does it violate the

Thirteenth Amendment. Ross did not show a constitutional violation on these

claims, so qualified immunity was proper. See Pearson, 555 U.S. at 232. On

Ross’s Fourteenth Amendment claim, Oregon law allows for the withdrawal of

funds from a prisoner’s trust account to pay filing fees, see Or. Rev. Stat.
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a triable issue of material fact. Celotex Corp. v. Catrett, All U.S. 317, 323 (1986). Once the

moving party does so, the nonmoving party must “go beyond the pleadings” and “designate

‘specific facts showing that there is a genuine issue for trial.*” Id. at 324 (citing FRCP 56(e)).

In determining what facts are material, the court considers the underlying substantive law 

regarding the claims. Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986). Otherwise stated, 

only disputes over facts that might affect the outcome of the suit preclude the entry of summary

judgment. Id.

The court “does not weigh the evidence or determine the truth of the matter, but only

determines whether there is a genuine issue for trial.” Balint v. Carson City, Nev., 180 F.3d

1047, 1054 (9th Cir. 1999). “Reasonable doubts as to the existence of material factual issue are

resolved against the moving parties and inferences are drawn in the light most favorable to the

non-moving party.” Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134 (9th Cir. 2000).

FINDINGS

Defendants move for summary judgment on all claims, arguing that the Eleventh

Amendment bars suit against state agencies in federal court and that the individual defendants

are entitled to qualified immunity because they did not violate Ross* clearly established

constitutional rights.

Eleventh Amendment Sovereign ImmunityI.

A. Claims Against ODOC

»Defendants first contend that Ross’ claims against ODOC are barred by the Eleventh

Amendment. Mot. Summ. J. 6, ECF #22. “It is well established that agencies of the state are

immune under the Eleventh Amendment from private damages or suits for injunctive relief

brought in federal court.” Savage v. Glendale Union High School, 343 F.3d 1036, 1040 (9th Cir.

3 - FINDINGS AND RECOMMENDATIONS
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