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COLLOTON, Circuit Judge.

Howard Ross and Raynal King were convicted on multiple federal charges
arising from the carjacking, kidnapping, and murder of Jaime Patton on September
6, 2016. They appeal their convictions and sentences, and we affirm the judgments
of the district court.

According to evidence at trial, in the early morning of September 6, King and
Ross decided to commit a robbery because King needed money to make a car
payment. In early September, King had communicated to Ross several timesthat he
needed money, and Ross suggested committing a robbery. On September 4, Ross
texted King: “Sup foo lets rob these Mexicans down here.” Just before 4 am. on
September 6, Ross asked King in a text message to meet him, and King responded
that he was on hisway. Data from a cellular tower showed that the men’s cellular
telephoneswere near each other in Kansas City, Missouri, at 5:49 am., and that King
was attempting to contact Ross.

Meanwhile, Jaime Patton was at a hospital with his wife. She was about to
give birth to their second child, although the reason for her hospitalization was not
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disclosed at trial. Patton left the hospital to buy his wife a muffin and milk from a
convenience store at about 5:50 a.m., and to stop by their apartment in Kansas City
at 5:55 am. Shortly thereafter, Patton was abducted in his Jeep Patriot.

King drove the Jeep, with Patton as a front seat passenger, to two automatic
teller machines in an effort to withdraw cash. Patton’s bank records listed a failed
debit card transaction at aWells Fargo Bank ATM in Leawood, Kansas, at 6:05 am.
The transaction failed because awrong personal identification number was entered.
Patton called his wife at 6:08 a.m. to ask whether she knew the PIN for their debit
card.

Surveillance video from a Mazuma Credit Union in Kansas City, Missouri,
shows that King pulled the vehicle up to an ATM, while Patton sat in the front
passenger seat with hisarmsin front of him and his palms on the dashboard. The
video also shows a passenger in the back seat behind the driver. King got out of the
car and attempted to use Patton’ sdebit card to make awithdrawal. Patton’ sfinancial
records show two failed transactions at the MazumaATM at 6:12 am. and 6:14 am.

At approximately 6:30 am., a911 caller reported finding Patton on the side of
Holmes Road in Kansas City, Missouri. Patton was breathing but unresponsive. He
had suffered multiple gunshot wounds. By the time emergency services arrived,
Patton had died. Surveillance video from a local business showed a vehicle
consistent with the appearance of Patton’ s Jeep traveling down Holmes Road at about
6:30 am.

At 7:05am., King entered a7-Eleven storenear 89th Street and Wornal | Road,
in Kansas City and attempted to use Patton’ sdebit card threemoretimesat an ATM.
All three transactions failed. Surveillance video from the 7-Eleven shows King
driving up in his Silver Grand Prix automobile and a man wearing a bright blue or
green sweatshirt in the passenger seat.
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King and Ross then went to the apartment of King's girlfriend, Tonesha
Sanders. Sanderstestified that Ross, whom she knew as* Shooter” or “Lil’ Howard,”
possessed agun, had a splash of blood on his pants, and was wearing ablue or green
hoodie. Sanderstestified that thetwo men discussed having shot aman that morning,
that King wasworried about whether the man had died, and that Ross said he shot the
man because he wanted that “MFer” to know “hewasn’t playing.” Sanders said that
King denied shooting the man.

Sanders accompanied the men to astorewhereKing tried to sell an iPhonethat
Ross handed to himinthecar. Thegovernment infersthat it wasaphone stolen from
Patton. When they returned to Sanders’'s apartment, Sanders saw Patton’s Jeep
parked across the street, and she told the men to move the vehicle away from her
apartment. Sanders later picked up King after he moved the Jeep.

Policeinvestigating Patton’ s death identified King after tracing Patton’ s bank
recordsand viewing the surveillancevideosfromthe 7-Eleven store. Inaninterview
on September 8, King initially denied involvement in the crimes against Patton. But
when officers confronted him with surveillance video from the Mazuma Credit
Union, King admitted that he was involved. King claimed, however, that another
man, whom he refused to name, had forced him to participate in the crimes.

While police interviewed King, other officers searched Sanders's apartment
andKing'scar. Policefound the keysto Patton’s Jeep and Patton’ sdebit card inthe
apartment, and located other personal items belonging to Patton in King's car.

Police also interviewed Ross after Sanders identified him as the person with
King on September 6. Ross denied knowing King and denied riding in aJeep Patriot.
On Ross's iPhone, police found photos, taken a few weeks earlier, of Ross holding
a Springfield XDS .45 caliber pistol. Ballistics analysis of the casings found in the
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Jeep and near Patton’s body were consistent with bullets fired from that type of
weapon.

A grand jury charged Ross and King with six offenses relating to the
kidnapping, carjacking, and murder of Jaime Patton: (1) conspiracy to commit
kidnapping, see 18 U.S.C. § 1201(a)(1), (c¢); (2) aiding and abetting kidnapping
resulting in death, see 18 U.S.C. 88 1201(a)(1) and 2; (3) using a firearm in
furtherance of kidnapping resulting in felony murder, see 18 U.S.C. 88 924(c),
924(j)(1), and 2; (4) carjacking resulting in death, see 18 U.S.C. 8§ 2119(3) and 2; (5)
using a firearm in furtherance of a carjacking resulting in felony murder, see 18
U.S.C. 88 924(c), 924(j)(1), and 2; and (6) aiding and abetting each other in the
unlawful possession of a firearm as a previously convicted felon, see 18 U.S.C.
88 922(0)(1), 924(a)(2), and 2. After afive-day trial, ajury convicted both men on
al counts.

The district court sentenced Ross and King to life terms of imprisonment on
counts one, two, and four, to run concurrently with a 120-month sentence on count
six. Thecourt asoimposed consecutivelife sentenceson countsthreeandfive. Ross
and King appeal their convictions and sentences on several grounds.

Rossand King arguethey areactually innocent on countsthreeand five—using
afirearm in furtherance of kidnapping and carjacking, respectively, that resulted in
felony murder—because neither kidnapping nor carjacking isa“crime of violence’
as defined by 18 U.S.C. § 924(c). The offense of conviction, 18 U.S.C. § 924(j),
requires proof that the defendant caused a death in the course of a violation of
§ 924(c):
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(j) A person who, in the course of a violation of subsection (c), causes
the death of a person through the use of a firearm, shall—(2) if the
killing isamurder (asdefined in section 1111), be punished by death or
by imprisonment for any term of years or for life. . ..

18 U.S.C. § 924(j) (emphasis added).

Subsection (c) encompasses “any person who, during and in relation to any
crime of violence . . . uses or carries afirearm.” As relevant here, 8 924(c)(3)(A)
definesa*crime of violence” as an offense that isafelony and “has as an element the
use, attempted use, or threatened use of physical force against the person or property
of another.” The government maintains that both kidnapping resulting in death and
carjacking resulting in death are crimes of violence under this “force clause.”

In determining whether an offense is a crime of violence under § 924(c), we
apply acategorical approach. We consider the elements of the offense and examine
whether they necessarily requirethe use, attempted use, or threatened use of physical
force. United States v. Harper, 869 F.3d 624, 625 (8th Cir. 2017). “If a statute
covers more conduct than the definition of ‘crime of violence,’ and ‘comprises
multiple, alternative versions of the crime,’ then we may apply a ‘modified
categorical approach’ to determinewhich alternative was the offense of conviction.”
Id. (quoting Descampsv. United States, 570 U.S. 254, 261-62 (2013)). A statutethat
setsforth aternativecrimesis“divisible,” and “the court may ‘ consult alimited class
of judicia records to determine under which alternative the defendant was
convicted.”” 1d. (quoting United Sates v. Hudson, 851 F.3d 807, 809 (8th Cir.
2017)).

We address first the conviction under count three for use of a firearm in
furtherance of akidnapping resulting in death as charged in count two. Kidnapping
isan offense under 18 U.S.C. § 1201(a):

-6-
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Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps,
abducts, or carries away and holds for ransom or reward or otherwise
any person. . . shall be punished by imprisonment for any term of years
or for life and, if the death of any person results, shall be punished by
death or life imprisonment.

The statute defines at least two aternative crimes. (1) kidnapping and (2)
kidnapping resulting in death. Thelatter requires proof of an additional element (i.e.,
that the death of any person results) and carries a greater punishment (“death or life
imprisonment”). Where the statutory alternatives carry different punishments, they
must be el ementsof different offenses, not meansto commit asingleoffense. Mathis
v. United Sates, 136 S. Ct. 2243, 2256 (2016).

The judicial record shows that King and Ross were convicted of the more
serious offense of kidnapping resulting in death, and of using a firearm during and
in relation to that offense. Theindictment charged in count two that King and Ross,
“ading and abetting each other, did unlawfully seize, confine, kidnap, abduct, and
carry away, and otherwise attempt to rob victim, J.P., . . . and such conduct did result
in the death of J.P.” Count three charged that the defendants used a firearm during
and in relation to the kidnapping resulting in death asalleged in count two. Thefinal
jury instructions on kidnapping in count two required the government to prove as an
element that “ Jaime Patton’ s death resulted from the kidnapping.” The defendants,
therefore, necessarily were convicted of kidnapping resulting in death under count
two, and the conviction under count three was premised on afinding that they used
afirearm“during and in relation to the kidnapping to cause the death of Jaime Patton”
as charged in count two.

Ross and King argue that they are actually innocent of using a firearm to
commit felony murder under count three because kidnapping does not necessarily
involve the use, attempted use, or threatened use of force. They suggest that a
kidnapper who “inveigles’ or “decoys’ a victim may commit the offense without
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using force. Therefore, they contend, kidnapping does not qualify as a crime of
violence under § 924(c), so there could be no violation of § 924()).

Whatever the merit of that contention asto kidnapping without adeath, it fails
as applied to the offense of kidnapping resulting in death. “Force” means “force
capable of causing physical pain or injury to another person.” Johnson v. United
Sates, 559 U.S. 133, 140 (2010). “[I]t isimpossible to cause bodily injury without
using force‘ capable of’ producing that result,” United Statesv. Castleman, 572 U.S.
157,174 (2014) (Scalia, J., concurring in part and concurring in the judgment), so an
offense requiring proof of physical injury isan offense that has as an element the use
of physical force. United States v. Winston, 845 F.3d 876, 878 (8th Cir. 2017). A
fortiori, an offense that requires proof that the defendant caused death has as an
element the use of force. See United States v. Peeples, 879 F.3d 282, 287 (8th Cir.
2018).

Ross and King respond that a defendant could be convicted under § 1201(a)
based on anatural death that occurs coincidentally in the course of akidnapping, and
that a coincidental death need not involvethe use of force. Weregject this contention
because the kidnapping statute requires acausal rel ationship between thekidnapping
and thedeath. The statute proscribeskidnapping “if the death of any person results,”
18 U.S.C. § 1201(a) (emphasis added), and “results’ means that the kidnapping isa
but-for cause of the death. See Burrage v. United Sates, 571 U.S. 204, 210-11
(2014). “A thing ‘results when it ‘[a]risg[s] as an effect, issue, or outcome from
some action, process or design.’” Id. at 211 (quoting 2 The New Shorter Oxford
English Dictionary 2570 (1993)). Like felony murder at common law, § 1201(a)
requires a “temporal and causal connection between the death and the felony.”
United Satesv. Montgomery, 635 F.3d 1074, 1087 (8th Cir. 2011) (emphasisadded).

Ross and King also argue that a kidnapper might cause a death inadvertently
or negligently, and that a mental state greater than negligence is required to satisfy
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theforce clause. They posit akidnap victim who “panics’ and jumps out of acar to
her death whilethevehicleisspeeding down ahighway. See United Statesv. Melton,
883 F.2d 336, 337 (5th Cir. 1989). They aso cite Leocal v. Ashcroft, 543 U.S. 1
(2004), wherethe Court held that an offense of driving under theinfluence of acohol
and causing serious bodily injury did not require the “use” of physical force. Leocal
reasoned that the ordinary meaning of “useof physical force” most naturally suggests
a higher degree of intent than negligent or merely accidental conduct, but a drunk
driver could be convicted for negligently operating the motor vehicle. Id. at 9. Ross
and King maintain that if akidnapper accidentally or negligently causes the death of
his victim, then he too does not “use” force within the meaning of § 924(c).

The proposed analogy between a kidnapper causing death and a drunk driver
causing bodily injury is inapt. The kidnapping statute requires an intentional
scienter—that is, proof that the defendant unlawfully seized or confined and held a
victim, with awillful intent to confine the victim, and then willfully transported him.
See Chatwinv. United States, 326 U.S. 455, 460 (1946); United Satesv. Cor bett, 750
F.3d 245, 249 (2d Cir. 2014); United States v. Osborne, 68 F.3d 94, 100 (5th Cir.
1995).

Although 8 1201(a) includes no separate mens rea element for a death that
resultsfrom kidnapping, the use of forceisstill anecessary element of thecrime. The
offense of kidnapping resulting in death under § 1201(a) is akin to common-law
felony murder. See Montgomery, 635 F.3d at 1087. At common law, “intent to kill
and intent to commit afel ony were alternative aspectsof the single concept of ‘malice
aforethought.”” Schad v. Arizona, 501 U.S. 624, 640 (1991) (plurality opinion). A
defendant who intentionally kidnaps a victim thus acts with “malice aforethought”
in causing the victim’'sdeath. See Allen v. United States, 247 F.3d 741, 783-84 (8th
Cir. 2001). Reckless disregard for human life is inherent in the commission of
felonies such as robbery and kidnapping that carry agraverisk of death. See Tison
v. Arizona, 481 U.S. 137, 157-58 (1987); United Statesv. Jackson, 736 F.3d 953, 959
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(10th Cir. 2013). Put differently, intentional kidnapping necessarily involves “a
deliberate decision to endanger another” that amounts to recklessness. See Voisine
v. United Sates, 136 S. Ct. 2272, 2279 (2016).

Where a perpetrator intentionally kidnaps avictim, and the kidnapping results
in the victim’s death, the perpetrator’'s mental state is sufficient to show that he
necessarily “used” force against thevictim. The offenserequiresa“higher degree of
intent than negligent or merely accidental conduct.” Leocal, 543 U.S. at 9. Because
the offense of kidnapping resulting in death has as an element the use of force, itis
a crime of violence under § 924(c). Ross and King were thus properly convicted
under 8§ 924(j) of causing death through use of afirearm in the course of committing
acrime of violence.

The dissent’ s assertion to the contrary relieson apair of hypotheticalsthat do
not provethe point. Post, at 20-21. If akidnapper inveiglesavictiminto hiscar and
then causes her death by recklessly crashing the vehicle or prompting the victim to
flee from the speeding car, the kidnapper’ s offense involves the use of force against
the victim. Forceis necessary to kill the victim when she slamsinto the windshield
or the pavement. The application of force is not an accident: when the perpetrator
intentionally deceives and kidnaps the victim, he makes a deliberate decision to
endanger her and acts with reckless disregard for her safety. Recklessness is a
sufficient mens rea for application of the force clause. United States v. Fogg, 836
F.3d 951, 956 (8th Cir. 2016). Although thiscircuit’s unique jurisprudence thus far
has maintained that “unadorned reckless driving causing injury” is an exception to
that rule, United States v. Fields, 863 F.3d 1012, 1015 (8th Cir. 2017); see United
Satesv. Schneider, 905 F.3d 1088, 1092 (8th Cir.), reh’ g en banc denied by equally
divided vote, 911 F.3d 504 (8th Cir. 2018), kidnapping resulting in death is not an
“unadorned” driving offense. Cf. United Satesv. Ossana, 638 F.3d 895, 901 n.6 (8th
Cir. 2011).
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Use of force does not require bodily contact between the perpetrator and the
victim. The force clause encompasses acts that are not themselves violent but cause
bodily injury indirectly. Castleman, 572 U.S. at 170; Peeples, 879 F.3d at 287;
United Satesv. Rice, 813 F.3d 704, 706 (8th Cir. 2016); see United States v. Reyes-
Contreras, 910F.3d 169, 181-183 & n.23 (5th Cir. 2018) (en banc) (collecting cases);
United Sates v. Reid, 861 F.3d 523, 526-28 (4th Cir. 2017). Dropping a slippery
plate from soapy hands after losing a grip does not count as using force when it
causes injury, because the act is not volitional. Voisine, 136 S. Ct. at 2279. But
recklessly throwing aplate against awall, id., recklessly pulling thetrigger on agun,
Castleman, 572 U.S. at 171; Fogg, 836 F.3d at 956, sprinkling poison in a drink,
Castleman, 572 U.S. at 171; Rice, 813 F.3d at 706, and withholding food to cause
starvation, Peeples, 879 F.3d at 286-87, all constitute the use of force against another
when injury results indirectly. So too, intentionally hauling away a kidnap victim
withrecklessdisregard for thedeadly consequencesisavolitional act that necessarily
involves the use of force when the kidnapping resultsin death by car crash or escape
attempt.

The dissent’ s insistence that a perpetrator uses force only if he engagesin a
“forceful act,” post, at 21 n.3, runs counter to Castleman and this court’s decisions
holding that the use of physical force includes the application of force by indirect
means. When, as in the hypothetical kidnappings, a perpetrator’s intentional or
reckless conduct causes the indirect application of violent force against avictim, the
perpetrator necessarily uses physical force against thevictim. Faithful application of
the categorical approach thus shows that Ross and King committed a crime of
violencewhenthey caused Jaime Patton’ sdeath through use of afirearminthecourse
of akidnapping that resulted in death.

Ross and King raise a comparable argument as to count five, which charged
use of a firearm in furtherance of a carjacking that resulted in death. Carjacking
resulting in death requires proof that a defendant, “with the intent to cause death or
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serious bodily harm,” takes a motor vehicle “by force and violence or by
intimidation,” and “death results.” 18 U.S.C. § 2119(3). Rossand King nonetheless
contend that carjacking does not satisfy the force clause, because the element of
“intimidation” does not necessarily imply athreatened use of force. Even without
considering the element that “death results,” this argument isforeclosed by Estell v.
United States, 924 F.3d 1291, 1293 (8th Cir.), cert. denied, 140 S. Ct. 490 (2019),
which heldthat carjacking without adeath necessarily involvesat | east thethreatened
use of force. Accordingly, aviolation of § 2119 constitutes a “crime of violence’
under 8 924(c), and the defendantswere properly convicted under 8 924(j) of causing
death through use of afirearm in the course of a carjacking.

Ross challenges his convictions on several other grounds. First, he contends
that there isinsufficient evidence to support the convictions. Viewing the evidence
in the light most favorable to the verdict, we consider whether arational jury could
find the defendant guilty beyond areasonable doubt. United Satesv. Wiest, 596 F.3d
906, 910 (8th Cir. 2010); see Jackson v. Virginia, 443 U.S. 307, 319 (1979).

To establish aviolation of thefederal kidnapping statute, the government must
prove that the victim was “willfully transported in interstate or foreign commerce.”
18 U.S.C. § 1201(a)(1). Ross argues that thereisno evidence that he wasin the car
when King drove Patton across the state line between Missouri and Kansas.
Therefore, Ross contends, no reasonablejury could find that he willfully transported
Patton in interstate commerce or agreed to do so. As such, he seeks a judgment of
acquittal on conspiracy to commit kidnapping, aiding and abetting kidnapping, and
using afirearm in furtherance of a kidnapping resulting in felony murder.

Proof that akidnapping victim was transported across a state line is necessary
only to establish abasisfor the exercise of federal jurisdiction. Itisnot asubstantive
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element of thekidnapping offense. United Satesv. Welch, 10 F.3d 573,574 (8th Cir.
1993) (per curiam). Thegovernment, therefore, need prove only thefact that avictim
wastransported ininterstate commerce. The prosecutionisnot required to provethat
a conspirator agreed to cross a state line or that an aider or abetter knew that the
victim was moved in interstate commerce. United Statesv. Bankston, 603 F.2d 528,
532 (5th Cir. 1979). Ross does not dispute that the victim here was moved from the
point of abduction in Missouri to a bank in Kansas and back to a credit union in
Missouri, so the jurisdictional element is satisfied.

In any event, there is ample evidence that Ross was in the Jeep when the
conspiratorstransported Patton acrossthe Missouri-K ansasline. Pattonwasabducted
near his home in Missouri. Bank records show attempted withdrawals at the Wells
Fargo Bank in Kansas and the Mazuma Credit Union in Missouri. Still imagesfrom
the Mazuma ATM surveillance camera show a passenger in the back seat behind
King while Patton is in the front passenger seat. There are text messages between
King and Ross two days before the abduction in which Ross proposes to commit a
robbery. Other messages show that King agreed to meet Ross only a few hours
before the crimes against Patton. Cellular tower data show that Ross and King were
close to each other immediately before Patton was abducted. Sanders testified that
Ross admitted to participating in the shooting and was wearing clothing that matched
the apparel of King's companion at the 7-Eleven after the shooting. It would have
been reasonable to infer that Ross was in the Jeep throughout the episode as the
kidnappers transported the victim between Missouri and Kansas.

There was al so sufficient evidence to convict Ross on countsfour and fivefor
carjacking resulting in death and using a firearm in furtherance of a carjacking
resulting in felony murder. The evidence detailed above supported a finding that
Ross participated in the carjacking and kidnapping. Sanders's testimony that Ross
admitted to shooting Patton further bolstered a finding that Ross used a firearm in
furtherance of a carjacking that resulted in Patton’s death.

13-
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Thereislikewise sufficient evidenceto sustain Ross' s conviction on count six
for unlawful possession of afirearm as a previously convicted felon. Ross says the
evidenceisinsufficient becausethepolicenever found afirearmin hispossession and
no person verified that the gun depicted in photos on his iPhone was a functioning
firearm. But lay testimony can be sufficient to support afinding that an object isa
firearm, even without a firearm in evidence or expert testimony. United Sates v.
Dobbs, 449 F.3d 904, 911 (8th Cir. 2006). Sanders testified that Ross had a gun at
her apartment on the morning of the kidnapping and murder, and that he admitted to
shooting the victim. This testimony, combined with photos showing Ross in
possession of what appeared to be agun, issufficient to support areasonable finding
that Ross possessed afirearm.

Ross next raises an evidentiary argument that the district court abused its
discretion by admitting the September 4 text message from Ross to King. Ross
clams that the message—“Sup foo lets rob these Mexicans down here’—was
evidence of a prior bad act that should have been excluded as improper character
evidence under Federal Rule of Evidence 404(b).

The district court admitted the text message as evidence that was relevant to
prove the charged conspiracies to commit carjacking and kidnapping. Evidence that
Is inextricably intertwined with a charged offense or that provides context for a
charged offenseisadmissible asrelevant under Rule401. Itisnot governed by Rule
404(b). United Satesv. Young, 753 F.3d 757, 770 (8th Cir. 2014).

The disputed text message was relevant to prove an agreement between Ross
and King to commit the charged offenses. Ross complains that the text message
discussed robbing “Mexicans,” while Patton was not Mexican, but theidentity of the
victim does not make the message irrelevant to the charged offenses. That the
conspirators, only two days earlier, discussed committing arobbery tended to make
it more probable that they agreed to carjack Patton’s vehicle and to kidnap Patton.
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The evidence suggested that the motive for robbery was pecuniary gain, so it was
reasonableto infer that the identity of the victim was not central to the conspiracies:
a proposal to rob “Mexicans’ easily could have evolved into a plan to rob Patton.
The court permissibly admitted the message as evidence of the charged offenses.

Ross also challenges the district court’s refusal to give a requested jury
instruction about eyewitness testimony. We review the instructions to determine
whether, taken asawhole, they fairly and adequately submitted theissuesto thejury.
United States v. Meads, 479 F.3d 598, 601 (8th Cir. 2007).

The court gave ageneral instruction on witness credibility, explaining that the
jury could believe al, some, or none of any witness's testimony. On the issue of
credibility, the instruction directed the jury to consider

the witness' sintelligence, the opportunity the witness had to have seen
or heard the things testified about, the witness's memory, any motives
that witness may have for testifying a certain way, the manner of the
witness while testifying, whether that witness said something different
at an earlier time, the general reasonableness of the testimony, and the
extent to which the testimony is consistent with other evidence that you
believe.

Citing Sanders's testimony that Ross accompanied King to her apartment on
the day of the crimes, Ross requested an additional instruction about the evaluation
of “identification testimony.”® Sanders viewed two photographs to help police

*The proposed instruction read as follows:
The value of identification testimony depends on the opportunity the

witness had to observe the offender at the time of the offense and to
make areliable identification later.
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determine the identity of King’'s companion, and she selected a photograph of Ross.
Ross argued at trial that Sanders identified him from a photograph rather than from
alineup, so a cautionary instruction about identification testimony was warranted.
Thegovernment countered that Sanderswasfamiliar with Rossfromaprior occasion
and was not attempting to identify a person whom she saw for the first time during
the commission of an offense. The court declined to give the instruction.

We conclude that the district court did not abuse its discretion. The proposed
instruction referred to “the opportunity the witness had to observe the offender at the
time of the offense,” but Sanders did not witness a perpetrator committing a crime
and then attempt to identify him later. She encountered Ross and King after they
committed offenses against Patton. Sanders knew Ross, but did not know his real
name, so she viewed photographs of known personsin order to match the face with
a name. The jury was instructed more generally on factors relevant to judging
Sanders'scredibility, and Rosswas free to argue that she was not credible or that she
identified the wrong person. The instructions were sufficient on this point.

V.

King challengesthe district court’ srefusal to give his proposed instruction on
the defense of duress. King claims that he participated in the crimes only because
another man (presumably Ross) threatened him, and that he was entitled to a jury

In evaluating such testimony you should consider al of the factors
mentioned in these instructions concerning your assessment of the
credibility of any witness, and you should also consider, in particular,
whether the witness had an adequate opportunity to observe the person
in question at thetime of the offense. Y ou may consider, inthat regard,
such matters asthe length of time the witness had to observe the person
In question, the prevailing conditions at thetimein termsof visibility or
distance and the like, and whether the witness had known or observed
the person at earlier times.
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instruction ontheissue. Thedistrict court ruled that King' sevidencefell short onthe
elements of the defense, and thus declined to give the instruction.

In hisinterview with police, which wasrecelved asevidenceat trial, King first
said that a man approached him near a gas station, then changed to say that the
encounter occurred at King's house. The man allegedly was driving Patton’s Jeep,
with Patton in the car, while King was sitting on his front porch. King claimed that
the man had agun, opened his car door, told King that “1 need your help, getin,” and
beckoned King to get in the car and drive. According to King, the man sat in the
driver’ sseat and held the gun facing the open car door, so when King approached and
stood between the man and the door, the barrel was facing King. King said that he
agreed to drive only because he was afraid that he would “take that bullet” if he
refused.

To establish duress or coercion, a defendant must show that (1) he was under
an unlawful and present, imminent, and impending threat of such a nature as to
induceawell-grounded apprehension of death or seriousbodily injury, (2) that hehad
not recklessly or negligently placed himself in a situation in which it was probable
that he would beforced to commit acriminal act, (3) that he had no reasonable, legal
aternative to violating the law, and (4) that a direct causal relationship may be
reasonably antici pated between the commission of the criminal act and theavoidance
of the threatened harm. United States v. Jankowski, 194 F.3d 878, 883 (8th Cir.
1999). The defense bears the burden to prove the existence of duress by a
preponderance of the evidence. United Statesv. Myles, 962 F.3d 384, 388 (8th Cir.
2020). A district court properly refuses an instruction on duressif the evidence taken
in the light most favorable to the defendant would not support a finding of duress.
Id.; United States v. Green, 835 F.3d 844, 855 (8th Cir. 2016).

King did not meet his burden. There was insufficient evidence to show that
King was under a “present, imminent, and impending threat” of death or serious
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bodily injury. King offered shifting explanations in his interview, but eventually
claimed that he entered the Jeep after an unidentified man arrived at his apartment
with agun and said that he needed help. Although King said that the barrel of the
gunwas “facing” him after he walked between the man and the car door, King never
claimed that the man threatened him or said morethan “I need your help.” To excuse
participation in a kidnapping and felony murder on account of duress, a defendant
must present stronger evidence that he attempted to avoid participation and faced a
true imminent threat of death or serious injury that compelled him to assist. The
prosecution presented substantial evidencethat King actually participatedin planning
the crimes. But even accepting the most excul patory version of King's statementsto
police, it was insufficient to establish an imminent threat that would require ajury
instruction on duress.

At least with respect to the kidnapping conspiracy, King also failed to present
sufficient evidence that he had no reasonable, legal alternativeto participating in the
offenses. After Patton was shot, King entered a convenience store by himself while
his companion waited in the car. He aso entered another shop while Ross and
Sanders waited outside in acar. Although Patton by then had been left on the side
of the road, the conspiracy continued: robbery was an object of the agreement, and
Kingwasstill attempting to derivefundsfrom Patton’ sbank account or property. See
McDonald v. United States, 89 F.2d 128, 135-36 (8th Cir. 1937). Yet King made no
attempt to escape or to aert authorities when he had opportunities to do so. The
district court properly declined to give the jury instruction on duress.

V.
Ross and King also challenge their sentences on appeal. They argue that the

combined mandatory minimum sentences on counts two, three, and five violate the
Eighth Amendment. They contend that the requirement of 18 U.S.C. § 924(c)(1)(D)
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that alife sentence for using afirearm must run consecutive to mandatory life terms
for other offensesresulted in asentence that is grossly disproportionate to the crime.

The Eighth Amendment does not require strict proportionality between crime
and sentence, but rather “forbids only extreme sentences that are grossly
disproportionate to the crime.” Wiest, 596 F.3d at 911 (quoting Harmelin v.
Michigan, 501 U.S. 957, 1001 (Kennedy, J., concurring in part and concurring in the
judgment)). The question iswhether “the gravity of the crime, considering the harm
caused or threatened to the victim or to society, and the cul pability and degree of the
defendant’ s involvement, lead to an inference of gross disproportionality.” United
Sates v. Scott, 831 F.3d 1027, 1034 (8th Cir. 2016) (internal quotation marks
omitted). The crimes against Patton were of the utmost gravity. A life sentence was
not grossly disproportionate. Insofar as a life sentence under 8 924(c) that is
consecutive to another life sentence has any practical effect, it does not violate the
Eighth Amendment under these circumstances.

King al so contendsthat his sentenceis substantively unreasonabl e because he
was less culpable than Ross but received the same sentence. We review the
substantive reasonableness of a sentence under a deferential abuse-of-discretion
standard. Gall v. United Sates, 552 U.S. 38, 41 (2007). In sentencing King, the
district court remarked that the offenseswere“terribleand despicable, areal tragedy,”
concluded that deterrence was* an important factor” in the case, and declared that the
need to protect the public fromfurther crimeswas“the number onefactor that weighs
the strongest inthiscase.” The court remarked that anyone who sat through the trial
was reminded that “there are predators among us,” and that Jaime Patton was
victimized and killed while simply going about his day.

The court acknowledged that Ross and King had “different roles,” but found
that the offenses were “part of one criminal enterprise” and the result of a“decision
made by both of themto do thisterribleact.” Onthat basis, the court determined that
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they should “both be held accountable in the same way.” Although King may not
have fired the shot that killed Patton, he was convicted of felony murder and of
participating in a kidnapping and a carjacking that led to the death. It was not
unreasonable for the district court to impose terms of life imprisonment for such
egregious offenses.

The judgments of the district court are affirmed.
STRAS, Circuit Judge, concurring in the judgment in part and dissenting in part.

Shooting someone multiple times in the course of a kidnapping sure sounds
like a “crime of violence.” 18 U.S.C. § 924(c)(1)(A); accord Johnson v. United
Sates, 135 S. Ct. 2551, 2581 (2015) (Alito, J., dissenting) (discussing “violent
felon[ies]”). And were our task to examine the actual facts of this crime, no other
conclusion would be possible. But our task isdifferent: we must determine whether
a kidnapping resulting in death necessarily requiresthe “use. . . of physical force.”
18 U.S.C. 8 924(c)(3)(A); Descampsv. United States, 570 U.S. 254, 261 (2013); see
Mathisv. United States, 136 S. Ct. 2243, 2248 (2016) (“Facts’ have“no legal effect
or consequence” and“ACCA, aswehaveawaysunderstood it, cares not awhit about
them.” (internal quotation marks and citations omitted)).

Under what has come to be known as the “categorical approach,” | would
conclude that it does not. Consider a different set of facts. Suppose that an
individual getsin acar with a person impersonating an Uber driver and dies, either
in atragic car accident caused by the driver’s recklessness or by jumping out after
discovering thedriver’ strueidentity. See United Statesv. Melton, 883 F.2d 336, 337
(5th Cir. 1989) (claiming to be an “off-duty cab driver” and kidnapping a passenger
who allegedly “panicked[,] jumped out of [the] car,” and died); seeal so United States
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v. Schneider, 905 F.3d 1088, 1092 (8th Cir. 2018) (concluding that a statute
criminalizing reckless driving that “causes serious bodily injury” is not a crime of
violence). Both scenarios qualify as kidnapping by “inveiglelment]” or “decoy][],”
and each “results’ indeath. 18 U.S.C. §1201(a). And critically, neither involvesthe
use of force.®> See Voisinev. United Sates, 136 S. Ct. 2272, 2278-79 (2016) (stating
that “use” of force requiresthat force “be volitional”); Schneider, 905 F.3d at 1092.
For that reason, and notwithstanding the court’s abstract reasoning to the contrary,
| respectfully dissent.”

*The court’s definition of “use of force” amounts to an endangerment-like
standard, which really just imports the language from a separate definition of “crime
of violence”—onethat the Supreme Court recently declared unconstitutional. See 18
U.S.C. 8 924(c)(3)(B) (defining a “crime of violence” as an offense “that, by its
nature, involves a substantial risk that physical force against the person or property
of another may be used in the course of committing the offense” (emphasis added)),
held unconstitutional in United Satesv. Davis, 139 S. Ct. 2319, 2336 (2019). Once
there has been a“a deliberate decision to endanger” avictim, the court tells us, the
act of kidnapping “necessarily involvestheuse of force,” evenif the meansemployed
is“inveigle[ment]” or “decoy.” Anteat 10-11. But “inveiglement]” and “decoy” are
not themselvesforceful acts, and nowhere does the court identify any other possible
use of force, direct or indirect, by the perpetrator in either scenario. With the
substantial-risk definition of “crime of violence” now off the table, see 18 U.S.C.
8§ 924(c)(3)(B), this means that kidnapping, even one resulting in death, no longer
qualifies.

“The remaining challengesin this case have no merit, so | otherwise concur in
the judgment.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2877

United States of America
Plaintiff - Appellee
V.
Raynal King

Defendant - Appellant

Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:16-cr-00305-DGK-1)

JUDGMENT

Before SMITH, Chief Judge, COLLOTON, and STRAS, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court, briefs of the parties and was argued by counsel.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

August 11, 2020

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/sl Michael E. Gans
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2800

United States of America
Plaintiff - Appellee
V.
Howard R. Ross, 111, also known as Lil Howard, also known as Shooter

Defendant - Appellant

Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:16-cr-00305-DGK-2)

JUDGMENT

Before SMITH, Chief Judge, COLLOTON, and STRAS, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court, briefs of the parties and was argued by counsel.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

August 11, 2020

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
V. §
§ Case Number: 4:16-CR-00305-DGK(1)
RAYNAL KING §  USM Number: 31760-045
§ Carie Allen, AFPD
§ Defendant’s Attorney
THE DEFENDANT:

[ | pleaded guilty to count(s)

[ | pleaded guilty to count(s) before a U.S. Magistrate Judge, which was accepted by the court.

was found guilty on Counts 1, 2, 3, 4, 5, and 6 on February 16, 2018.

The defendant is adjudicated guilty of these offenses:

Title & Section / Nature of Offense Offense Ended Count
Conspiracy to Commit Kidnapping 09/06/2016 Is
18 U.S.C. §§ 1201(a)(1) and (c)

Kidnapping Resulting in Death 09/06/2016 2s
18 U.S.C. §§ 1201(a)(1) and 2

Using a Firearm to Commit Murder 09/06/2016 3s
18 U.S.C. §§ 924(c), 924(j)(1), and 2

Carjacking Resulting in Death 09/06/2016 4s
18 U.S.C. § 2119(3) and 2

Using a Firearm to Commit Murder 09/06/2016 5s
18 U.S.C. §§ 924(c), 924(j)(1), and 2

Felon in Possession of a Firearm 09/06/2016 6s

18 U.S.C. §§ 922(g)(1) and 924(a)(2)

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[l The defendant has been found not guilty on count(s)
1 Count(s) [1is [ are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States attorney of material changes in economic
circumstances.

August 15, 2018

Date of Imposition of Judgment

/s/ Greg Kays
Signature of Judge

GREG KAYS

CHIEF UNITED STATES DISTRICT JUDGE
Name and Title of Judge

August 16, 2018
Date
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AO 245B (Rev. TXN 2/18) Judgment in a Criminal Case Judgment -- Page 2 of 6

DEFENDANT: RAYNAL KING
CASE NUMBER: 4:16-CR-00305-DGK(1)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

Life on each of Counts 1, 2, and 4. Life on Count 3, to run consecutive to all other counts. Life on Count 5, to run consecutive to all
other counts, and 120 months on Count 6, to run concurrent to all other counts, for a total term of Life.

The court makes the following recommendations to the Bureau of Prisons:
Defendant be designated to Allenwood.

The defendant is remanded to the custody of the United States Marshal.
[] The defendant shall surrender to the United States Marshal for this district:

] at O am. O pm on
[] as notified by the United States Marshal.
[] The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[] before 2 p.m. on
[ asnotified by the United States Marshal.
[] as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

Case 4:16-cr-00305-DGK Docunpyy 167 Filed 08/16/18 Page 2 of 6
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DEFENDANT: RAYNAL KING
CASE NUMBER: 4:16-CR-00305-DGK(1)

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 5 years as to each of Counts 1, 2, 3,4, 5
and 3 years on Count 6, terms to run concurrent.

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[] The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future
substance abuse. (check if applicable)

4. [ Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence
of restitution. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et

seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which
you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

O

7. [ You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.
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DEFENDANT: RAYNAL KING
CASE NUMBER: 4:16-CR-00305-DGK(1)

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a
written copy of this judgment containing these conditions. I understand additional information regarding these
conditions is available at the www.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: RAYNAL KING
CASE NUMBER: 4:16-CR-00305-DGK(1)

SPECIAL CONDITIONS OF SUPERVISION

a) Successfully participate in any substance abuse testing program, which may include urinalysis, sweat patch, or Breathalyzer testing,
as approved by the Probation Office, and pay any associated costs as directed by the Probation Office.

b) The defendant shall submit his person and any property, house, residence, office, vehicle, papers, computer, other electronic
communication or data storage devices or media and effects to a search, conducted by a U.S. Probation Officer at a reasonable time
and in a reasonable manner, based upon reasonable suspicion of contraband or evidence of a violation of a condition of release; failure
to submit to a search may be grounds for revocation; the defendant shall warn any other residents that the premises may be subject to
searches pursuant to this condition.

¢) Satisfy any warrants/pending charges within the first 30 days of supervised release.

d) The defendant shall comply with the Western District of Missouri Offender Employment Guideline which may include
participation in training, counseling, and/or daily job searching as directed by the probation officer. If not in compliance with the
condition of supervision requiring full-time employment at a lawful occupation, the defendant may be required to perform up to 20
hours of community service per week until employed, as approved or directed by the probation officer.

ACKNOWLEDGMENT OF CONDITIONS

I have read or have read the conditions of supervision set forth in this judgment and I fully understand them. I have been provided a
copy of them.

I understand that upon finding of a violation of probation or supervised release, the Court may (1) revoke supervision, (2) extend the
term of supervision, and/or (3) modify the conditions of supervision.

Defendant Date

United States Probation Officer Date
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DEFENDANT: RAYNAL KING
CASE NUMBER: 4:16-CR-00305-DGK(1)

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments.
Assessment JVTA Assesment* Fine Restitution
TOTALS $600.00 $.00 $.00

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid before the United States is paid.

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22

** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

Special instructions regarding the payment of criminal monetary penalties:

It is ordered that the Defendant shall pay to the United States a special assessment of $600.00 for Counts 1s, 2s, 3s,
4s, 5s and 6s, which shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District
Court.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) JVTA Assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
v. §
§  Case Number: 4:16-CR-00305-DGK(2)
HOWARD R ROSS, III §  USM Number: 32322-045
§ John Justin Johnston
§ Defendant’s Attorney
THE DEFENDANT:

[ | pleaded guilty to count(s)

[ | pleaded guilty to count(s) before a U.S. Magistrate Judge, which was accepted by the court.

was found guilty on Counts 1, 2, 3, 4, 5, and 6 on February 16, 2018.

The defendant is adjudicated guilty of these offenses:

Title & Section / Nature of Offense Offense Ended Count
Conspiracy to Commit Kidnapping 09/06/2016 Is
18 U.S.C. §§ 1201(a)(1) and (c)

Kidnapping Resulting in Death 09/06/2016 2s
18 U.S.C. §§ 1201(a)(1) and 2

Using a Firearm to Commit Murder 09/06/2016 3s
18 U.S.C. §§ 924(c), 924(j)(1), and 2

Carjacking Resulting in Death 09/06/2016 4s
18 U.S.C. § 2119(3) and 2

Using a Firearm to Commit Murder 09/06/2016 5s
18 U.S.C. §§ 924(c), 924(j)(1), and 2

Felon in Possession of a Firearm 09/06/2016 6s

18 U.S.C. §§ 922(g)(1) and 924(a)(2)

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[l The defendant has been found not guilty on count(s)
1 Count(s) [1is [ are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States attorney of material changes in economic
circumstances.

August 15, 2018

Date of Imposition of Judgment

/s/ Greg Kays
Signature of Judge

GREG KAYS

CHIEF UNITED STATES DISTRICT JUDGE
Name and Title of Judge

August 16, 2018
Date
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DEFENDANT: HOWARD R ROSS, III
CASE NUMBER: 4:16-CR-00305-DGK(2)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

Life on each of Counts 1, 2, and 4. Life on Count 3, to run consecutive to all other counts. Life on Count 5, to run consecutive to all
other counts, and 120 months on Count 6, to run concurrent to all other counts, for a total term of Life.

[ The court makes the following recommendations to the Bureau of Prisons:

The defendant is remanded to the custody of the United States Marshal.
[] The defendant shall surrender to the United States Marshal for this district:

(] at O am. O pm  on
[J as notified by the United States Marshal.
[] The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[] before 2 p.m. on
[] as notified by the United States Marshal.
[] as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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DEFENDANT: HOWARD R ROSS, III
CASE NUMBER: 4:16-CR-00305-DGK(2)

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 5 years as to each of Counts 1, 2, 3,4, 5
and 3 years on Count 6, terms to run concurrent.

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[] The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future
substance abuse. (check if applicable)

4. [ Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence
of restitution. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et

seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which
you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

O

7. [ You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.
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DEFENDANT: HOWARD R ROSS, III
CASE NUMBER: 4:16-CR-00305-DGK(2)

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a
written copy of this judgment containing these conditions. I understand additional information regarding these
conditions is available at the www.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: HOWARD R ROSS, III
CASE NUMBER: 4:16-CR-00305-DGK(2)

SPECIAL CONDITIONS OF SUPERVISION

a) Successfully participate in any substance abuse testing program, which may include urinalysis, sweat patch, or Breathalyzer testing,
as approved by the Probation Office, and pay any associated costs as directed by the Probation Office.

b) The defendant shall submit his person and any property, house, residence, office, vehicle, papers, computer, other electronic
communication or data storage devices or media and effects to a search, conducted by a U.S. Probation Officer at a reasonable time
and in a reasonable manner, based upon reasonable suspicion of contraband or evidence of a violation of a condition of release; failure
to submit to a search may be grounds for revocation; the defendant shall warn any other residents that the premises may be subject to
searches pursuant to this condition.

¢) Satisfy any warrants/pending charges within the first 30 days of supervised release.

d) The defendant shall comply with the Western District of Missouri Offender Employment Guideline which may include
participation in training, counseling, and/or daily job searching as directed by the probation officer. If not in compliance with the
condition of supervision requiring full-time employment at a lawful occupation, the defendant may be required to perform up to 20
hours of community service per week until employed, as approved or directed by the probation officer.

ACKNOWLEDGMENT OF CONDITIONS

I have read or have read the conditions of supervision set forth in this judgment and I fully understand them. I have been provided a
copy of them.

I understand that upon finding of a violation of probation or supervised release, the Court may (1) revoke supervision, (2) extend the
term of supervision, and/or (3) modify the conditions of supervision.

Defendant Date

United States Probation Officer Date
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DEFENDANT: HOWARD R ROSS, III
CASE NUMBER: 4:16-CR-00305-DGK(2)

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments.
Assessment JVTA Assesment* Fine Restitution
TOTALS $600.00 $.00 $.00

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid before the United States is paid.

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22
** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

Special instructions regarding the payment of criminal monetary penalties:

It is ordered that the Defendant shall pay to the United States a special assessment of $600.00 for Counts 1, 2, 3,4, 5

and 6, which shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court.
Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) JVTA Assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2800
United States of America
Appellee
V.
Howard R. Ross, 11, also known as Lil Howard, also known as Shooter

Appellant

No: 18-2877
United States of America
Appellee
V.
Raynal King

Appellant

Appeals from U.S. District Court for the Western District of Missouri - Kansas City
(4:16-cr-00305-DGK-2)
(4:16-cr-00305-DGK-1)

ORDER

The petitions for rehearing en banc are denied. The petitions for panel rehearing are also

denied.

Judge Kelly, Judge Erickson, Judge Stras and Judge Kobes would grant the petitions for

rehearing en banc.

COLLOTON, Circuit Judge, concurring in the denial of rehearing en banc.

While one may share the rehearing dissent’s dislike for “legal gymnastics,” it should be

said that the acrobatics in this case were undertaken by those urging the improbable conclusion
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that kidnapping resulting in death under 18 U.S.C. 8 1201(a) is not a “crime of violence.” Because
a kidnapper must act intentionally, the kidnapping must cause a death, and death cannot be caused
without applying force, it follows that the use of force is an element of kidnapping resulting in
death. No paradigm shift by the Supreme Court is necessary to avoid a “nonsensical” or “absurd”
result in this case. The imaginative hypotheticals propounded on behalf of the appellants overlook
that when a perpetrator commits an intentional kidnapping, a culpable scienter with respect to the
deadly consequences is supplied by the law based on the underlying felony, and causing death
through the indirect application of force counts as “use” the same as applying force directly. As
with an offender who commits felony murder, a defendant convicted of kidnapping resulting in

death does not cause the death innocently or by accident in the eyes of the law.

ERICKSON, Circuit Judge, dissenting from denial of rehearing en banc.

I would grant the petitions for rehearing en banc. As Judge Stras so convincingly stated in
his dissenting panel opinion, application of the categorical approach here requires the conclusion
that the crime of kidnapping resulting in death can be committed without the use of physical force.
United States v. Ross, 969 F.3d 829, 845-46 (8th Cir. 2020) (Stras, J., dissenting). Thus, the
offense is not categorically a crime of violence, even if that result is completely unsatisfactory and

nonsensical given the facts here.

It should be apparent after reading the majority opinion that the purported reasons for
designing and applying the categorical approach, as originally conceived, are insufficient to justify
the legal gymnastics that courts must perform to avoid such absurd results. A better — and
undoubtedly simpler — rule would allow judges to consider the underlying facts of each case, even

if in some limited way.

Under the current regime, the categorical approach requires a tedious, imperfect, confusing,
and at times conflicting analysis of thousands of crimes and subcrimes, across individual state and
federal jurisdictions, including both crimes of conviction and also sentencing enhancements. In
each instance, attorneys and judges must consider, for example, the generic version of the crime,
whether the text of the statute lists alternative elements to require the “modified categorical
approach,” whether the statute is divisible or indivisible, or whether it enumerates various
alternative factual means of satisfying a single element of the crime. Taylor v. United States, 495
U.S. 575, 600-02 (1990); Shepherd v. United States, 544 U.S. 12, 25-26 (2005); Descamps V.
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United States, 570 U.S. 254, 261-64 (2013); Mathis v. United States, U.S.  ,136S.Ct. 2243,
2249-50 (2016).

The time, effort, and resources required from trial and appellate judges (including, and
especially, the panel here) to conform their analysis to this current version of the categorical
approach is a frustrating waste of judicial resources that all too frequently results in surprising and
absurd results. It falls far short of swift and fair justice, in my view.

The Supreme Court should revisit the categorical approach in light of the manifold
problems it has created in the 30 years that have passed since Taylor. But, in the world that exists
today, kidnapping resulting in death is not a crime of violence under the categorical approach. For

that reason, | respectfully dissent.

October 26, 2020

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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