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Q. uestions Presented

B uestion 1

Does substantive due process protect jnmates in parole

process 7

Question 2.

1s Sandin v. Conner, &£/5 U-S. 472 (179%5)
applicable to parole challenges 7

Question 3
Is Vitek v. Jones, 44% U.s. 480 (/980)
applicable to parole chellenges?




List o€ All Proc,ewr\gs Relevant v the Case

Petition Lor Weit of Habeas for the parole challenge was £iled

in the United States District Court for 4he Eastern Districk of
Michigan Southern Division on April 13, 2020.

civil No. 20: 20-cV-11142

Meosao Kikuchi, Petrtioner v. Catherine Bawnan, wacden, Respondent,
The petition was .S'umma,r'«“(y denied.

Data o-c Mt(‘)/ac the ju&ame,y\t 2 Ma.y f‘i) 2020

Motion for Certificate. of Appenlability Piled n the Uniced
States Court of Appenls for the Sixeh Circurt on Jnne4,2020.
No. 20- 1§93

Masao Kikuchi, Petitioner-Appellont v. Catherine s. Bawman,
Warden , Respondent - Appellee-. |
Certificate of Appenlability was denied.

Date of entry of the judgment : October 22, 2020

Nete : There was no state—court Pr‘oae,aci’mg because_ M?dﬁ?an
statute does not permit state-court review O'F perole board

decisions dmyi‘ng parole .
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Citorions of Ocders Entered by Courts

District Court : Unpublished. Kikuchiv. Bauman, Civil No. 20:

20-cv-/l142, 2020 U8 Dist, LEX1S 8894 5 (£, Mich, May 11, 2020).
Circuit Courts Library kas been closed due to COVLD-[q outbreal< in this ﬁwu‘(ity.
Kikuchiv. Bawnan, No, 20 /593 (6th Cir. October 22, 2020).

Juricsdiction in this Court

“ [A] state prisoner’s chellenge to the fact or duration of his
confinement based upon the alleged W\const?tutiom_(.?t/ of state
administrotive action .. is just as close as the core of habeas
Corpus as an attack on the prisoner’s conviction,” Preiser v.
Rodriguez, 4\ U.s. 418, 489 (41913).

For the present case, the habeas petition for parote
challenge was Siled in the district court on April 13, 2020 CNe. 2:
20-cV- [}]42) within one year [imit sek by the beh circuit for
parole challenges. The last parole denial was February 21, 2020.

On May (4, 202.0, the district Summa.m'l/ denied the petition.

On June 4, 2020, the Notice of Appeal was Siled in the
district court within 30 days set by Fed.R., App. P. 4(a) (D (A), and
the Motion for Certifinte. of Appealability (COA) was Filed in
the 6th cireuit couct (No, 20-1843).

On October 22,2020, the circuit court denied a COA,

This Pexition for Writ of Cartiorari s being Liled through
the prison (egal mail service on_DecC. 28,2020  ithin
90 doys set by the Supreme Court Rule 13,
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Constitutiona\ Provision Tnvelved in the Case

Ficst AmanAm@.wt; “ Lreedom of speech??
p

It is, however, & basic First Amendment principle that “£reedom
of speech’ Pr‘ohﬂﬁts the government Lrom te,llinﬁ Feople what
they must say.” Agency V. ADSL, &£70 U.S, 2.05, 2.\3 (2.013D.

Fourteenth Amendment, “liberty” and “due process”

Whalen v. Roe, 424 U.5. £8%, $£48-600 (1977) identified wwo types
of interests protected by the right to privacy thet is rooted in
the. substantive due process protections of the Fourteenth
Amendinent :

# Interest in “making certain kinds of important decisions”

o #L1interest in avoiding disclasure of personal matters”

#lhe unconstizntional conditions doctrine , 4t vindicates
the Constitution enumerated right by preventing the government

Srom c:oe,rc,mg people into 3'iv7n3 them up.)’ Koontz v. Jones
ver, 570 U.5. 59§, 604 (2013).



Statement of Case

Mosao Kikuchi, prose, Petitioner, is a citizen of Japan

and cucrently serving & term of /0 4030 years afeer a guiley plea
o6 one count of csc Rirst degree- and one count of child sexunl
abuse materiale Catherine S. Bauman, Respondent, is the
warden of the Mickgan state prison where Petitroner is condined.

On February 21,2.020, Michigan parole board denied Pesitioners
P&rof& .s"ole,l)/ by the reason o his refusal 1o partici pote.in the
sex offender treatment program, which was placed upon
Petitioner as a reguirement by the beoard after the board
over-rode the professional-psych—eyveluation result whick had
waived the program reguirement by placing Petitioner as low
visk 4o re-offend.

Prior 4o the parole hearing, Petitioner sent multiple (etters
to the board, repuesting the reasons for the board’s over-
riding action, and explaining why the program reguirement violates
Petitioners Constitutional right and interests, but the board
i nered them ,

On April 13,2020, Petitioner filed the habens petition,
See Appendix A 13 -A33.

On May (1, 2020, the distriet court summarily denied
the petition by changing Petitioner’s claims and their grownds
) Svme,tkihﬁ else . See Appendix Al-AS8.

On June 4, 2020, Petitioner Liled Notice o Appeal in the
dtstrict court and the Motion for Certificate of APPaa_(ab;li-e/

(COA) n the bth circuit court . See APPMA?X A34 — 44,
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On October 12, 2020, the 6 Circuit Court denfed a. COA
by completely ignoring Petitioner?s claims and their grounds. See
Appendix A1l -A .

Argument

Luestion 1

Does substantive due process protect inmates in parole process ?

Substuntive - Due - Process Claim for Fundamental Rig,hts

( Unconstitutional Conditions Doctrine )

This Court clearly sprke Lor substantive - due.- process
protection; in Koontz V. James River, 570 U.s. $96, 608 (20/3),
by stating, 4we Rave repeatedly rejected the argument that i§
the governmenx need not confer a benefit at all, it can
withhold the benefit becouse someone refuses to give up
Constitutional rights.” The 8th circurt applied this protection
40 oo parole case ; ¥ While. inmates have no constitutionel right
to early parofe, Grecholtz v. Inmates of Neb., 442 v.5.1,7 (1379),
Jacksen does have the right o be free £rom unconstitutional
burdens when availing himself of existing ways to access the
benefit of early parole ...’ Jocksony. Nixon, 74T F.34 537,543 (8ch ir. 2014).,

For the present cace, Petitioner dentified fundamental right
and interests in kis habeas petition:

¢ Under the First Amendment : Right ¢ be able totell the tcuth,
® Under the FourteenthAmendment 1 Laterest in aveidiag disclosure of
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private sexual information and in making an important

personal decision. See page 2 and Appendix A24 -A3\,
Then, Petitioner showed how these cight and nterests were Violated
ad how that oflected Ais pardle .

Peritioner explained that Michigan sex offender trestment
program (MSOP) reguires Fetitloner to disclose private sexual
Tnformation Cincluding his daughter’s) 4o other fnmates, See.
Appendix A2, Then, the district court changed Peticionerys /Ath-
Amendment claim o the issue of “acceptance of re.syonsfbi[?t/’)
ond % self-inerimination” { &eh Amendment) > So that & well-estobliched
denial reason can be used. See Appendix A5 -Aé. Pexitioner
admitted everything and took £ull responsibility of the. offenses even
before. he was charged for the offenses, Protecting his dasghter was
his only concern. See Appendix A21T,

For the First -Amendment claim 3roum§ex§ on the right tobe able
to tell the truth, MSOP reguires Hs participints to admit what 7s in the
pre-sentencing investigation report (Ps1). Petitioner’s P33
Contains much Lobricated information, See Arpencltx A27-A28, 1¢
Petitioner tells the 4ruth instead of admitting what is in PS1, he will
be expelled Lrom MSOP, which will result a mandatory and gutomatic
dlsi,uouliﬁicaﬂon for parele, See Appendix A31.

The cireuit court fgnored Petitioner’s claims and theirgmunds,
and dented @ COA by the reasons of “no inherent constitutional right
to parole” and “the lows of Michigan do not create o libertyinterest
in pacole,” which have ro relevancy to Petitionerss claims and their

grounds. See Appendix All.
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»’F his circuit - court’s action is contrary to this Courtds dear(ya
established precedent stated in Koontz.

The circutts are divided on this issue. Many Circuits have been
rejecting odl sorts of parole challenges by the reasons of no constitutional
right to parole and no state-created liberty interzese whereas +the Sth,
Qth, and 104k circuits have applied the substantive- due-process
protections to parole cases asshown above for the 8th circuit, aven

though there is No constitutionad right to pacole .

Substantive - Due - Process Claim for Nen- Fundamenta| Rights
For complete substantive-due-process protections against Pa.r’ale_
board’s arbiteary actions, the provinee of nen-fundamental rights

needs 4o be also recognized.,

“[EIven though o person has no right to & valuakle gevernment
benefit and even though <he government may deny him the benefit
for any number of reasens, there are seme reasons ypon Which the gorernument
may not rely.” Perry v.Sinderman, 408 U.5. 543,591 (1a12).-

For the present case, in his habeas petition, Petitioner cited
the btk circuit’s interpretation of substantive-dug-process protection
For non- fundamental rights, in Valot v. Seutheast Local Schosl, 107
F 34 1220, 1228 (Cth Cir. 1990) (Lollowed by Handy-Clay v. City ok Memphis,
695 F. 34 £31, 547 (bth Cir: 2012)), the court stated, ““Where government.
oction does not deprive CPetitionerd of & particular constitutional
quarantee of shock the conseience , that action survives the scythe
of substantive due process so /onﬁ as it is rationally r‘e.la:tzx\-ta o
(egitimate state interest.” Petitjoner pointed out that M?dﬁgan
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Statute indicates that the safety of societies outside of the United Stntes
s not park of Michigan's interests for the purpsse. of pasole release. Thus,
the board?s stamped parole denial reasonof #menace 0 society” is not
“ r‘M:TonaHy related to & \zg?ti‘mta state interest?’ Lo Petitionerss
cose Since khe society o which he is returaing is in Japan, See

Appe-nch'x A2D-A232 and A4K,

The district court changed Petitioners sustantive -due-
process claim +o something else which kad no relevancy o Ais claim,
Then, while stating the fabricated claim was Petitionery, the coitrt
r’eje,c,{;e,a the claim. See Appendix A4.

The. circutt court +otally Tgnored Petitioner’s substantive -due-
process ciaim. s if 7t Aad never been presenked, Then, the court stated
s denial reasens which had nething ¢o do with Peti-ticonerls claim, See

Appendix All-Al2.

Question 2
1s Sandin v. Conner, 515 U.S. 412 (/98] applicable to parole challenges?

Liberty Interest under Sandin
“SMJTI\ a.brogate& Greenholtz’s and Hewitt’s me,-tkoéofogy Lor

establishing the liberty interest ...” Wilkinson v, Austin, £45 1.5,20%

22.9 (2005).
Afxer Sandin, the circuits were divided. Many circeuits consider

Sandin does not apply to parole challenges , but some circuits apply

Sandin o parole cases, In Wilsonv. Jones, 430 F.34 1113 - 24 (ioth Cir. 2005),

the court held that % the state’s action here deprived Lietitioner] of & h‘ber-t)l

_‘7__



interest because the mandatory and autenatic conseguence of

Chis failure to participate in a treatment program] inevitebly affected
the duration of his sentence.” 1d. at /124, Under Sandin, o liberty
interest is established when government actions “inevitably affect
the duration of his sentence,” Sandin, ot 487,

For the present case, Petitioneris patole was denved sofely by
the reason of his refusal toparticipate in the treatment program,
This parole dental was not discretionary, but mandatory and automatic
Conseguence which was directly resulted Rrom Petitioner’s refusal
Ror £he program participation &5 in Wilson. Thus, the board2s action
ok plocing such o treatment - program reguirement upon Petrtioner
established o liberty interest under Sandin. See Appendix A24 .
Petitioner serk multiple lettens to the board,; reguesting the reasons

for the board’s placing the treatment-program reguirement after
over-riding the professyonalpsych-evaluation result which waived
the. program reguirement, and explaining why the progrom reguirements
Vivlate his constitutional right and interests, but the board did not
reply. Hence, FPetitioner’s [1berty interest established under Sandim
wes deprived witheut any due process protection at all. The lower
courts completely rgnored this claim under Sandin as i 1 had never

been presented,

Question 3

Is Vitek v. Jones, 445 U.S. 430 (1980) applicable o parsle da//enje,s?

Liberty Interest wider Vitek v. Jones

,____8_..



The Yth circuit ook, a different approach instead of
rel ying on Sandin; “hecause state’s r‘eﬁula,ﬂons render
the inmates ComP(etdy ?nelfg ible for parole £ [SOTPis] not
.Skt“n.s‘ftkctor'?l)/ com’p(eteA ... This coercive component of
Sotp s functionally ezz;uiva.lent to the psychiatric treatment
reguired by the ciate at the issue tn Vieek > Nealv. Shimeda,
131 £.34 8(8, 329 (%th e 1997). “We conclude that the
inmates possess a protected libertyinterest .. the due
preocess protections ... under Wol€€.” Neal, at833. See Appendix A25,

In Wol§§ v. McDonnell, 418 v.s. 534, 557(1474), this Court
described due-process protections as “ minimum procedures
appropriote under the Circumstances .-- to jnsure that +he
Linterest) is not arbitrarily o.broga,tec\s” The great majority of
the cirants, however, appears tobe Porge,ttma WeH$ and misapplying
Greenholtz?s conclusions parole hearing and a notiee after the
hear 7"\3 are a.c\guwte Lor a_ due -process protection . 1 hey are
neglecting how & parole hearing & held and how much protection
it provides in exch state is ditferent from Nebraska’s at the
time of Greenholt= .

Pocitioner’s claim under Vitek was wm,o/etdy Tgnore,&,
by the [ower courts asif 1t had never been presented.

Conclusion

Substantive -due-process protections apply to patole
process and cannot be defented by the reasons of %no inherent
constitutional right o PMO(C” end/or N0 state- created
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liberty interest m parole.

Even 7 state statutes donot create /iberty interestsin
pacole release , [iberty interests to protect inmates in_parole
process can be estoblished under Sandin and Vitek.

Once such interests are established, they are under due-process
protections which reguire minimum procedures appropriate under the
Ciresms-tances 4o instire that the interests are not arbitrarily deprived,

Suacess of rehabilitations relies on fairness in +he process,

See Morrissey v. Brewer, 408 U.5. AT, 484 (1472),

The. ﬁ_.rjh& to Access the Courts
This Court has established that prisenecs have a Lundamental
right to dccess the Courts in a 2ries of important cases, tncluding
Ex parte Hull, 312 U.5. $4.6 (1941), Johnson v. AV'?A")’,.382- Us. 483
(1969), and Bourds v. Smith, 4300.5. 817 (1977).

Ln the present cose, the district court changed Petitionerk
elaims and their grounds 4o something else sothat the petition can be
easily shut out, Then, the eTrcuwit court approved this district coure
action and denied a. COA.

These, lower courts” actions are functionally eguivalent to
denial of the right 4o access the courts, If these lower courts?
actions are alfowed to stand, Ttis a serious breskdown of the United

States court system.,

R&SP@C‘&—QK[()/ "ub)ﬂ?‘tte_d M\: 2_8‘)2020

Masao Krkuchi, prose, Potitioner
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