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Constitutional Law: Search and Seizure: Motions to Suppress;
Appeal and Error. In reviewing a trial court's ruling on a motion to
Suppress based on a claimed violation of the Fourth Amendment or
the safeguards established by the U8, Supreme Cowrt is Miranda v
Arizona, 384 U.§ 436, 86 8. (t. 1602, 16 L. Ed. 2d 694 {1966}, an
appellate court applies g two-part standard of review, Regarding his-
torical facts, ap appellate court reviews the tyjal court's findings for
clear error, But whether thoge facts trigger or violate Fourth or Fifth
Amendment protections s g question of faw rhat an appellate court
revigws independently of the trig) court’s determination,

Constitutional Law: Search and Seizure: Bvidence: Police Officers
and Sheriffs, The exclusion of evidence obtained in violation of the
Fourth Amendment is not iiself 4 constitutional right; rather, it is a rem-
edy designed to detor constitutional violations by law enforcement,
i C et o Insituations where the exclusion of evidence
ag a remedy would not deter law enforcement, several exceptions to the
exchusionary rule have been recognized, One of those exceptions applies
to evidence obtained by police in objectively reasonable rehance on a
statute later found to be unconsti tutional,

Trial: Evidence: Motions to Suppress: Waiver: Appeal and Error.
When a motion to suppress is overruled, the defendant must make a
specific objection at trial 1o the offor of the evidence which was the syb.
Ject of the motion to suppress in order to preserve the issye for review
on appeal. Put another way, a failure to object to evidence at trial, even
though the evidence was the subject of a previous mation to suppress,
waives the objection, and a party witl not be heard to complain of the
alleged error on appeal.

Verdicts: Appeal and Evror. Harmmless error review lnoks to the basis
on which the trier of fact actually rested its verdict; the inquiry is not
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whether in a trial that oceurred without the error, a guilty verdict surely
would have been rendered, but, rather, whether the actual guilty verdict
rendered in the questioned trial was surely unattributable to the error.

Appeal from the District Cowrt for Douglas County:
KiMBERLY MILLER PANKONIN, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, and
Natalie M. Andrews for appellant.

Douglas J. Peterson, Attorney General, and Austin N, Relph
for appellee.

Heavican, CJ., MiLLER-LERMAN, CASSEL, STACY, FUNKE,
PAapIK, and FREUDENBERG, JJ.

Heavican, C.J,
INTRODUCTION

Forrest R. Cox IH was convicted of first degree murder, use
of a deadly weapon to commit a felony, and possession of a
deadly weapon by a prohibited person. At issue on appeal is
whether the district court erred in admitting cell phone records
for Cox’s phone and whether Cox invoked the right to counsel
during questioning by law enforcement. We affirm.

FACTUAL BACKGROUND
Cox was charged in connection with a shooting at a conve-
nience store in Omaha, Nebraska, on the evening of March 6,
2017. The victim of the shooting, Laron Rogers, died on March
22 as a result of injuries he sustained.

TrRIAL TESTIMONY
According to testimony and evidence presented at trial, an
employee of the convenience store called emergency services
upon learning of a shooting in the parking lot of the store,
Rogers was lying on the ground. Rogers was initially stabilized
and taken to a hospital, but he did not respond to questions
about who had shot him.



- 764 -
NEBRASKA SUPREME COURT ADVANCE SHEETS
307 NesrAsKA REPORTS
STATE v. COX
Cile as 307 Neb, 762

Two different witnesses at the scene of the shooting testified
that Rogers was leaning into a white vehicle without license
plates, which vehicle was identified by both witnesses as a
Chevy Impala. According to the witnesses, it appearcd that
Rogers was talking to the occupants of the vehicle. A gunshot
was beard, and Rogers walked a few steps before collaps-
ing. The witnesses both testified that the white Impala then
drove off. Law enforcement later obtained surveillance video
from the scene and confirmed that the suspect vehicle was a
white Impala.

During the course of the investigation, law enforcement vis-
ited Rogers’ place of employment, a cell phone store, and spoke
with the store manager. The manager showed law enforcement
video clips that were taken earlier on the day of Rogers’
shooting. The video c¢lips showed two men inside the stove.
According to the manager, coworkers had seen Rogers outside
the store interacting with the men prior to the men entering the
store, Law enforcement was able to identify Cox at the time the
clips were viewed. Shortly thereafter, the other man was identi-
fied as Rufus Dennis.

The manager provided law enforcement with a piece of paper
with “Bubba” and the phone number “. . . 6473 writien on it.
According to one of Rogers® cowarkers, the phone number on
the piece of paper was the phone number provided by Cox as
he sought assistance with his cell phone at the store. Other evi-
dence at trial revealed that Cox’s nickname was “Bubba.”

That same coworker also testified that Rogers left work at
approximately 6 p.m. but stayed in the parking lot, sitting in
his car with a friend. The friend was a manager at a different
branch of the same cell phone company that employed Rogers.
She had stopped by to pick up phones for her store and stayed
to smoke marijjuana and talk with Rogers in his car after he
got off work. The friend testified that Rogers smoked and
dealt marijuana.

According to the friend, while she was in Rogers’ car, two
men in a white Chevy Impala, with no license plates and
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displaying in-trangit stickers, parked at the store. One of the
men—whom she identified at trial as Cox—stopped at Rogers’
car to talk to Rogers. The friend said that Cox wanted to buy
some martjuana, but that Rogers did not have enough on hand.
Rogers and Cox exchanged telephone numbers and agreed to
be 1n touch later that day. Cox and the other man, unknown to
the friend but later identified as Dennis, went into the store;
the friend and Rogers left the store’s parking lot in their sepa-
rate vehicles.

During the course of the investigation, law enforcement
determined that Rogers owed his drug supplier money, Both
Rogers’ fellow employee and Rogers’ friend testified that
Rogers had asked them for money, though both declined to
give him any. After leaving work, Rogers went to the home
he shared with his mother and father. He asked his father for
money and received $200. In addition, bank records show that
Rogers withdrew nearly $950 from his bank accounts on the
day of the shooting. That money was not recovered.

After identifying Cox and obtaining the paper with the
phone number on it, law enforcement sought subscriber infor-
mation for that number, A warrant was issued, and the cell
phone records from January 1 to March 24, 2017, includ-
ing cell site location information (CSLI), were provided to
law enforcement. In addition, law enforcement had access to
Rogers’ cell phone.

According to the record, Rogers sent a text message to Cox
at 6:37 pan, the day of the shooting that said, “This Ronno.”
Cell phone records show that there were several phone calls
between Rogers and Cox on March 6, 2017, in the hour or so
leading up to the shooting, but that there were no calls between
the two within the approximately 2 months preceding the
shooting. CSLI records further showed that Cox’s phone was in
the area of the shooting at the time and that he was not in the
area of his purported alibi.

Evidence offered at trial also linked Cox to a white Chevy
Impala, When questioned by law enforcement, Dennis admit-
ted that he had access to a white Impala that was registered
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in the name of his mother. Dennis led officers to the white
Impala, which was parked near Cox’s brother’s residence. The
car was impounded. The license plate screws on the car looked
new, and there were what appeared to be glue marks from
in-transit stickers in the window. Inside the car was a steering
wheel cover and two remaining license plate screws in original
packaging, along with a receipt from an auto parts store for the
purchase of a steering wheel cover and license plate screws.
Further mvestigation revealed video showing Cox purchasing
those items.

Law enforcement was unable to locate Cox until February
26, 2018, During his interview, Cox acknowledged that his
phone number was the same number ending in 6473; that he
knew Rogers; that he had met with Rogers on March 6, 2017,
the day of shooting; and that he wanted to obtain marijuana.
Cox denied shooting Rogers and said he was with a female
friend during the evening of the shooting. That friend, who tes-
tified that Rogers was her uncle, also testified that she did not
recall seeing Cox on March 6 or 7 and that she did not see him
until early April. In addition, as previously noted, Cox’s CSLI
data suggested that he was not at this friend’s home on the day
of the shooting,.

PROCEDURAL HISTORY

Prior to trial, Cox filed motions to suppress his cell phone
records and the statements he made to law enforcement in his
February 26, 2018, interview. As to the statements, Cox argued
that his rights under Miranda v. Arizona' were violated when
he invoked his right to remain silent and officers continued to
question him. As for the cell phone records, Cox argued that
the warrant was obtained without probable cause as explamed
in Carpenter v. U.S?

Y Miranda v. Arizona, 384 U8, 436, 86 5. Ct, 1602, 16 L. Ed. 2d 694
(1966).

: Carpenter v. US, __ US. __, 138 S, Ci 2206, 201 L. Ed. 24 507
(2018),
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In its order, the district court demed the motion to suppress
the statements. With respect to the cell phone records, the court
noted that the State had conceded that “the search warrant,
although obtained prior to Carpenter . . ., has not been rem-
edied post-Carpenter. Accordingly, the State concedes this 1ssue
and Cox’s motion to suppress these records is granted.”

However, while the motion to suppress the cell phone records
was pending, the State filed a second affidavit seeking a war-
rant for the cell phone records. The second affidavit mcluded
additional averments intended to cure the previous deficiency.
A second warrant was then issued, and Cox filed another
motion to suppress. The second motion was denied.

At trial, in response to questioning about Cox’s cell phone
records, counsel for Cox objected on the basis of the motion to
suppress. That objection was denied. Counsel for Cox objected
at the next opportunity, stating: “Judge, 1 would just ask that
my same objection be noted for the record and a standing
objection for any new matters with respect to . . . 64737 The
court granted counsel’s “request for a standing objection.”

Counsel also objected to the admission of exhibit 162 on the
basig of his motion to suppress. Exhibit 162 was a video of law
enforcement’s first interview with Cox. In addition to showing
that video, the detective who conducted the interview testified.
Cox offered few objections to this testimony and made no
objections on Miranda grounds.

Prior to the case being submitted to the jury, the State aban-
doned its theory that the murder was premeditated and pro-
ceeded solely on a felony murder theory, Cox was found guilty
on all counts and sentenced to life imprisonment for felony
murder, 23 to 30 years’ imprisonment for use of a deadly
weapon, and 40 to 45 years’ imprisonment for possession of a
firearm by a prohibited person.

ASSIGNMENTS OF ERROR
Cox assigns, restated and consolidated, that the district
court erred in (1) admitting cell phone records for Cox’s cell
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phone m violation of Cox’s Fourth Amendment rights and (2)
admitting statements made by Cox that were in violation of
Cox’s Fifth Amendment rights as explained in Miranda.

STANDARD OF REVIEW

[1] In reviewing a tnal court’s ruling on & motion to sup-
press based on a claimed violathon of the Fourth Amendment
or the saleguards established by the U.S. Supreme Court in
Miranda, an appellate court applies a two-part standard of
review. Regarding historical facts, an appellate court reviews
the trial court’s findings for clear error. But whether those facts
trigger or violate Fourth or Fifth Amendment protections i a
question of law that an appellate court reviews independently
of the tral court’s determination.’

ANALYSIS

On appeal, Cox assigns that the district court erred in admit-
ting his cell phone records and in admitting statements made
after he mmvoked his right to remain silent during his February
26, 2018, interrogation.

ADMISSIBILITY OF CELL PHONE RECORDS

Cox assigns that the district court erred in denying his sec-
ond motion to suppress his cell phone records, including his
CSLI Cox’s argument is rooted in the U.S. Supreme Court’s
decision 1n Carpenter.*

In Carpenter, the Court concluded that individuals had a
reasonable expectation of privacy in their record of physical
movements as captured by CSLI Because of this expecta-
tion of privacy, the Court concluded that a warrant was, in
most cases, required before souch records could be acquired.
The conclusion reached in Carpenter effectively overruled
this court’s earlier decision i Stare v. Jenking,” 1n which

P State v. Schriner, 303 Neb. 476, 929 N.W.2d 514 (2019).
* Carpenter v. U.S., supra note 2,
* State v. Jenkins, 294 Neb, 684, B84 N.W.2d 429 (2016).
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we held that the acquisition of CSLI did not implicate the
Fourth Amendment.

Since Carpenter, this court has had the opportunity to
address the applicability of the exclusionary rule and suppres-
sion of evidence as a remedy for a Fourth Amendment viola-
tion of the type at issue in this appeal.® In both State v. Brown’
and State v. Jennings,® we declined to apply the exclusionary
rule to CSLI obtained without a warrant supported by probable
cause, explaining in cach case that the rationale for the exclu-
sionary rule would not be met on the facts presented. In both
of these cases, officers relied upon the Stored Communications
Act to support court orders seeking cell phone records, and
specifically CSLI. At the time the court orders were sought
and exceuted, the U.S. Supreme Court had not yet decided
Carpenter. We concluded that officers in each case were fol-
lowing the statute as written and that the statute in guestion
was not clearly unconstitutional.

[2,3] The exclusion of evidence obtained 1 violation of the
Fourth Amendment 1s not itself a constitutional right.” Rather,
it is a remedy designed to deter constitutional violations by
law enforcement.!® Thus, in situations where the exclusion
as a remedy would not deter law enforcement, several excep-
tions to the exclusionary rule have been recognized.!' One
of those exceptions applies to evidence obtaned by police in
objectively reasonable reliance on a statute later found to be
unconstitutional. '

& State v Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020); State v Brown,
302 Neb, 53, 921 N.W.2d 804 (2019,

7 State v. Brown, supra note 6.

¥ State v Jennings, supra nots 6.

T Id

W 1d.

U

9.
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In this case, law enforcement sought a court order based
upon a statute that was, many months later, determined to be
unconstitutional. Similar to Brown and Jennings, law enforce-
ment’s reliance on a court order issued upder the Stored
Communications Act, at a time when the act had not yet been
found by the U.S. Supreme Court or by this court to mplicate
the Fourth Amendment, was not objectively unreasonable.

We observe that the district court originally granted Cox’s
motion to suppress below on the basis of the State’s conces-
sion, but that the evidence was eventually admitted follow-
ing the denial of a second motion to suppress. The district
court reasoned that a subsequent warrant essentially cured any
Fourth Amendment violation.

Of course, this reagsoning varies from the reasoning we
employ today, and 1n particular, this court’s reasoning relies
upon the good faith exception to the Fourth Amendment’s war-
rant requirement. We have previously held that an appellate
court may not, sua sponte, rely on the good faith exception to
the warrant requirement,'> We explained that the concern with
an appellate court’s reaching the issue of good faith sua sponte
is that a defendant must have sufficient opportunity to defend
against the application of the exception.' But a review of the
record shows that this scenario is not presented here. The State
raised the issue of good faith in its brief on appeal. Cox also
argues the 1ssue in his brief on appeal.

The district court did not err in admatting the CSLI evidence
at trial. There 1s no merit to Cox’s {irst assignment ol error.

AMISSIBILITY OF STATEMENTS
Cox also assigns that the district court crred in denying his
motion to suppress statements made to law enforcement after
he invoked his right to remain silent. He argues, in turn, that
the district court erred 1n admitting those statements. Because

Y Stare v Tompking, 272 Neb. 547, 723 N.W.2d 344 (2006).
Bkl
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Cox failed to object to the investigating detective’s testimony
about his statements, we find no error in the admission of
these statements.

At issue are statements made during law enforcement’s first
interview of Cox on February 26, 2018. The State offered a
video of that interview, exhibit 162, which was shown to the
jury. The record shows, and the State acknowledges, that Cox
objected to exhibit 162 on the basis of the earlier motion to
suppress. But Cox did not seek a continuing objection, or
object on the basis of Miranda, to any other testimony regard-
ing the statements he made during the interview.

Rather, the detective testified, without objection, that Cox
agreed that he knew Rogers, that the 6473 number was his, and
that he provided the name of his alibi. In addition, Cox told
the detective that he was dropped off at his brother’s residence
after seeing Rogers at the cell phone store and that he had been
in a white Chevy Impala. Other evidence showed that the white
Impala in this case, found near the brother’s residence, was
later seized.

[4] When a motion to suppress is overruled, the defendant
must make a gpecific objection at trial to the offer of the evi-
dence which was the subject of the motion to suppress in order
to preserve the issue for review on appeal.’” Put another way, a
fatlure to object to evidence at trial, even though the evidence
was the subject of a previous motion to suppress, waives the
objection, and a party will not be heard to complain of the
alleged error on appeal.'®

Because there was no objection to the statements made by
Cox and testified to by the interviewing detective, Cox has
waived any right to assert error. The video that was shown
and objected to was cumulative to that testimony as well as to
other evidence presented at trial. Namely, several witnesses at
the cell phone store testified that Rogers spoke to Cox at the

Y Stare v Piper, 289 Neb. 364, 855 N.w.2d 1 (2014).
¢ See State v Montoya, 303 Neb, 581, 941 N.W.2d 474 (2020).
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store, both Cox’s and Rogers” cell phone vecords supported
contact between the two, and other evidence nied Cox to the
white Chevy Impala.

[5] Even if the proper objections had been made, however,
we would stll find no reversible error in the admission of
the statements, because any error would have been harmless.
Harmless ¢rror review looks to the basis on which the trier of
fact actually rested its verdict; the inguiry is not whether in
a trial that occurred without the error, a guilty verdict surely
would have been rendered, but, rather, whether the actual
guilty verdict rendered 1n the questioned trial was surely unat-
tributable to the error.'”

During the challenged interview, Cox did not admit to the
crime or even admit to being in the area at the time of the
crime. When these statements are compared to the cell phone
records of calls between Rogers and Cox, the CSLI, and the
fact that Cox had control over a white Chevy Impala, which
had been identified by multiple witnesses as being involved
in the shooting, there was sufficient evidence unattributable to
any error 1 offering the video and statements,

There 15 no merit to Cox’s second assignment of crror.

CONCILUSION
The decision of the district court is affirmed.
ATFFIRMED,

V' State v Devers, 306 Neb, 429, 945 N.W.2d 470 (2020).
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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

THE STATE OF NEBRASKA, ) CASENO. CR18-1285
)
Platntift, )
Vs, POUG A SN o eka | MOTION TO SUPPRESS
}
. FORREST COX, JUN 1 4 2018,
Defendant. gl gmﬁ;&&&nﬂ!ﬁﬂgé AT

COMES NOW the Defendant, Forrest Cox, by and through his attorney, Matthew
1. Milier, Assistant Public Defender, and moves the Court to suppress and exclude from
use against him any and all evidence obtained as a result of a forensic search of cell
phone number 402 312-6473, for the following reason:

1. That on March 27, 2017, Omaha Police applied for and obtained a search
warrant for cell phone records of the above mentionad phone number;

2. That the application and search warrant is directed to Sprint Corporation, the
custodian of the sought after records and information;

3. That the affidavit in support of the search warrant provided insufficient
probable cause to believe that evidence of the crime being investigated, to wit
the homicide of LaRon Rogers, would be contained in the information
requested,

4. That the affidavit in support of the search warrant fails to provide factual
information upon which the magistrate could determine the existence of
probable cause. Rather, the affidavit is replete with conclusory staternents that
are not supported by any facts included in the affidavit;

3. That the search warrant lacks specificity and is, in effect, a general search
warrant in that it fails to identify the specific items which are the target of the
search and allows the police unfettered discretion to search the cell phone
records;

6. That the search warrant authorized the release of information between
170172017 to 3/24/20177;

7. That the homicide under investigation in this matter occurred on or about 7:50
p.m. on March 6, 2017,

!




8.

That as a result of the information derived from the search of the above
mentioned cell phone records the State intends to present evidence concerning
the use of the cell phone for, among other things, communication and data
searches;

That absent the information derived from the search of the above mentioned
cell phone, the State would be unable to present evidence concerning these
cormmunications and data searches;

. That 18 US.C.A §2702 (a)(c) prohibits a cell phone provider from releasing

any record or other information pertaining to a subscriber or customer to any
governmental entity with certain exceptions as authorized under §2703;

. That §2703 authorizes release of cell phone information if the governmental

entity obtains either a search warrant or obtains a court order for disclosure “if
the governmental entity offers specific and articulable grounds to believe that
the records or information sought are relevant and material to an ongoing
criminal investigation”.

WHEREFORE, the Defendant prays that the Court suppress and exclude from use
against him all evidence obtained and fruits thereof, of a search of the above mentioned
cell phone records for the reasons that such search was conducted in violation of the
Fourth, Fifth, and Fourteenth Amendments of the Constitution of the United States and
Article I, Sections 3, 7, 11, and 12 of the Constitution of the State of Nebraska and 18
L.8.C.A, §2703.

FORREST COX, Defendant

By @“"m“

Matthew J, Miller, #21516
Assistant Public Defender
Attorney for Defendant

The undersigned hereby certifies that a true copy of the above and foregoing
Motion to Suppress was personally served on Ann Miller, Deputy County Attorney, Hall

lea
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NOTICE OF HEARING

YOU AND EACH OF YOU ARE HERBY NOTIFIED that a hearing in the
above mentioned matter has been set before the District Courf at 2:30 P, on the 16"

day of August, 2018, in Courtroom #409 before the Honorable Judge Kimberly Miller
Pankonin.
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Page 1 of | (}REGENAL RB# AJ49974
SEAL ORDER

INTHE COUNTY COURT OF
DOUGLAS COUNTY, NEBRASKA

CRIMINAL BRANCH
CRIMINAL INVESTIGATION )
Omaha Police Department )
Criminal [nvestigation Bureau ) DOC. NO.
In refation to: )
Homicide )

This matter came on for hearing upon the oral and/or written affidavit of Qfficers Ryan HINSLEY #1853 and/or
Matthew BACKORA #1821, and the court being duly advised, finds and orders:

That Officers Ryan HINSLEY #1853 and/or Matthew BACKORA #1821 a court-authorized search warrant for
Cell Phone/ Cell Tower records as it relates to a homicide investigation at 4145 Ames Avenue, Omahay,
Dougias County, Nebraska, on or about Monday, March 06, 2017. Officers of the Omaha Police Homicide

Unit are still continuing with this investigation.
The court has also found after consulting with Officers Ryan HINSLEY #1853 and/or Matthew BACKORA
#1821 that information within the search warrant affidavit could jeopardize this ongoing investigation if' it were

to be released. Therefore it is the order of this court that the search warrant affidavit be sealed by this court,

That this order shall continue in force and effect henceforth until it has been determined by this count or a Judge
of the District Court that this order no longer need 1o be in effect,

DATEID this 24th day of March, 2017,

o

BY THE COURT
/ /) / o
et OF - IiL TY COURT
FILED
CRIM/TRAF DIVISION
PSR
! ; N P
]IJL,l;FlFiHE!Lf)fliE:]I“ﬁH[I)r&mM MAR 30 2017
MAR 30 2017 Cleri
. D‘Dgﬂmcsrf&{lﬁﬁfréoum
JOMHN M. W FEAHA, NERRARK A
_CHERK BISTRIET QGUHT. ]
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IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA) SEARCH WARRANT FOR
) CELLULAR PHONE RECORDS |

COUNTY OF DOUGLAS)

TO: OMAHA, NEBRASKA POLICE OFFICER Ryan HINSLEY.

This matter came on for hearing on the 24 day of March, 2017, upon the sworn
application and affidavit for issuance of a search warrant of Officer(s) Ryan HINSLEY,
#1863 and/or Matthew BACKORA #1821 and the Court, bamg fully advised in the

premises finds as follows:

That the Court has jurisdiction of this matter pursuant t_d the Sections 29-81.’2,
Nebraska Revised Statutes, 1943, as amended.

That based upon the sworn affidavit and application of issuance of a search warrant of
Ryan HINSLEY and/or Matthew. BACKORA dated the 24 day of March, 2017, that there

. Is probable cause to believe that located at Sprint PCS / Nextel Communications , an
electronic communications service provider as defined by 18 U.5.C. §2510(15) and

. Nebraska Revised Statute 86-277, AND/OR the authorized or designated agent for the
custodian of records of the electronic communications service provider, the following
described records and other information for 402-312-6473, to-wit:

A. . The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1!01!201? to
3/24/2017 in Central Standard Time (CST):

1. Subscriber names, user names, screen names, or Gther identities;

2. Mailing addresses, residential addresses, business addresses, email addresses,

and other contact information; :
3. Local and long distance telephone connection records, or records of session times

and durations; .
4. Length of service (including start date) and typas of services utilized,
3. Telephone or instrument number or other subscriber number mradqmmwéé‘

any temporarily assigned network address

WSION
MAR 36 2017
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6.  Means and source of paym@nt for such service (including any credit card or bank
account numbw) and billing racords

B. All records and other lnfcrmatmn retatmg to acrount(s) and time period in Part A,

including: -
1. Records of user activity for any connections made to or from the account, including

the date, time, length, and method of connections, data transfer voluma LSer name,
and source and destination internet Protocol address(es);

2. Allavailable toll records to include call detail, SMS detail, data sessions, per call
measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell site sector
information from 1/01/2017 to 3/24/2017 Central Standard Time (CST) and cellular
network identifying information (such as the IMSt, MSISDN, IME!, MEID, or ESN);

3. Non-content information associated with the contents of any communication or file
stored by or for the account(s), such as the source and destination email addresses and
P addresses;

4. Correspondence and notes of records ralated to the account(s).

5. Currentcellular site list, in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time period listed above.

The Court finds that the applicant has offered specific and articulable facts éhowing that
there are reasonable grounds to beligve that the records or other information sought are
relevant and material to an ongoing criminal investigation,

AND, if foimd_,‘ to seize and deal with the same as provided by law, and to make return
- of this warrant to me within ten days -after receiving the requested information set forth -
in Part A and Part B.

YOU ARE, THEREFORE, ORDERED, pursuant to Title 18, United States Code, Section
2703(d) that Sprint PCS / Nextel Communications will, within_fourteen (14) days of
the_date of this Order, turn over to the Omaha, Nebraska Police Department the
records and other information as set forth in Part A and Part B.

IT IS FURTHER ORDERED that this data be provided in both electronic and/or paper
data to the following State of Nebraska personnet;

Officer Ryan HINSLEY #1853

505 S. 15th Street

Omaha, NE 68102

402-444-6364 (desk) |

Ryan.hinsley@cityofomaha.org - o EED

402-444-4990 (fax) ST RAR CVISION
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iT IS FURTHER ORDERED, that any other person, device, computer, and/or number
that is in communication with the target device shall be considered part of the criminal

- investigation and shall require the disclosure of the data in Part A and Part 8 from any
provider of electronic communications services as defined by 18 U.8.C. §2510(15) and
Nebraska Revised Statute 86-277. This shall also include the target device roaming or
utilizing any electronic communications service provider's network and/or antennas,

regardless of carrier or provider.

IT IS FURTHER ORDERED that Sprint PCS / Nextel Communications or any other
person/company, shall not disclose the existence this Order of the Court, or the
existence of the investigation, to the listed subscriber or to any other person, unless and

until authorized to do so by the Court.

IT 18 FURTHER ORDERED, that execution of the Search Warrant be forthwith during
the daytime hours.

IT IS FURTHER ORDERED, that Omaha, Nebraska Police Officer Ryan
HINSLEY and/or Matthew BACKORA, make return of this Search Warrant fo me within
ten days after receiving the requastad information from the electronic c:ommumcatmns

- service provider.

Given under my hand this 24 day of March, 2017

Cm;:!udg{ of the Dcu@()ounty Court,

FILED |
- LRIMATERAF DIVISION

MAR &6 2017
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RB: AJ40974

IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

) AFFIDAVIT AND APPLICATION FOR
) | ISSUANCE OF A SEARCH WARRANT
) FOR CELLULAR PHONE RECORDS

STATE OF NEBRASKA

COUNTY OF DOUGLAS

The cofnplaint and affidavit of Officer(s) Ryan HINSLEY, #1853 and/or Matthew
BACKORA #1821 on this 24 day of March, 2017, who, being first duly sworn, upon oath

says:-

That the officer has just and reasonable grounds fo believe, and does believe
that there is concealed or kept as hereinafter described, the following property, to wit:

A. The following customer or subscriber account information for each account
reglstered to or associated with 402-312-6473 for the tlme period 1/01/2017 -

3/24/2017 in Central Standard Time (CST):

1. Subscriber names, user names, screen names, or other identities,

2. Malling addresses, residential addresses, business addresses, email addresses,
and other contact information;

3. Local and long distance telephone connection records, or records of session times

. and durations;
4. Length of service (including start date) and types of services utilized;
5. Telephone or instrument number or other subscriber number or identity, including
any temporarily assigned network address; ‘
6. Means and source of payment for such service (including any credlt card or bank

account number) and blllmg records,

B. A{! recc)rds and othear lnformatlon relating to account(s) and t:me penod in F’artA
including:

1..  Records of user activity for any connections made to or from the account, including
the date, time, length, and method of connections, data transfer volume, user name,
and source and destination Intemet Protocol address{es);

2. All available toll records to include call detail, SMS detall, data sessions, per call
measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell site sector
information from 1/01/2017 to 3/24/2017 Central Standard Time (CST) and cellular
network identifying information (such as the IMS1, MSISDN, IME, MEEF[!)! E\E}Tm EZBWI SION

AR § 8 2017
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3. . Non-content information associated with the contents of any communication or file
stored by or for the account(s), such as the sourca and destination email addresses and

IP addresses;
4, Correspondence and notes of records related to the ac:cc:unt(a)

5. Current cellular site list, in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time period listed above.

That said property is concealed or kept in, on, or about the following described place or
person, to wit:

Sprint PCS / Nextel Communications
Attn: Custodian of Records/Subpoena Compliance

6480 Sprint Parkway
Overland Park, Kansas 66251

That said property is under the control or custody of:

Custodian of Records

That the following are the grounds for issuance of a search warrant for said
property and the reasons for the officers’ belief to wit: -

On Monday March 06, 2017 at 1949 hours uniform patrol officers were dispatched to
‘the Ames Ave Convenience Store at 4145 Ames Avenue, Omaha, Douglas County,
Nebraska in reference to a shoctmg “Upon arrival officers 1ocated the victim, later
identified as LaRon ROGERS (date of birth 8/26/1981) lying in the parking lot suffering
from an apparent gunshot wound to the right flank. ROGERS was transporied by
medics 1fo CHl health (601 North 30th Street) to be freated.

Witnesses at the scene advised they saw two vehicles parked in the far sauth parking
lot at that location. The vehicles were described as a silver Chevy Impala and a white
Chevy Impala with no license plates and dark fims. One witness stated he heard a
" single gunshot and then saw the victim running from the driver's side of the siver
Impala, yelling “Call the Policel" Witnesses stated the white Impala with no plates then
left the parking lot, driving southbound on 42nd Street, then east bound on Paxton

Bculevard.

At the scene, detectives and members of the Omaha Police Forensic investigat) % iy

processed and searched the victim's silver Chevy Impala. In E}%\fi AR .;

investigators located a glass jar and two plastic bags containing appargnt marijuana and
MAR & @ 2017
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- marijuana in order to get extra money and believed on the day of mltlal shooting
(3106/201 7) ROGERS had $900 caah on hirm.

Upon reviewing the video surveillance from Boost Mobile, detectives were immediately
able fo identify one of the unknown black male parties, from previous investigations, as
Forrest COX (dob 7/15/1988). Upon receiving an anonymous tip, the second unknown
biack male party was identified as Rufus DENNIS (dob 7/19/1977). A data check

through OPD records revealed COX had self-reported the phone number 402-321-6473

in 2016,

Upon reviewing the downloaded data from the cell phones recovered in ROGERS' silver
impala, detectives discovered that on 3/06/2017 at 1837 hours ROGERS had sent a
text message to 402-312-6473, which he apparently had saved to his cell phone under

the name “Bubba”, A search for the cell phone provider for the phone number 402-312-
6473 revealad it to be active through Spririt Spectrulm

Affiant Officer is requesting that this Court issue a search warrant for the
information provided in Part A and Part B which is stored with Sprint PCS / Nextel
Communications, for the purposes of ascertaining what transpired during the time
period requested for the incident being investigated.

WHEREFORE, the officers pray that a Search Warrant may be issued according to law,

% Wu‘\m—\ /JPJ:T

C)maha Pollce Oﬁleé)r

SUBSCRIBED AND SWORN to me this 24 day of March, 2017.

LKA
e of the Co@ Court
| HLED

CHHRA/ TIRAF DIVISION

MAR 3 ¢ 2017

Clevk of Comig

e A% COUNTE
AT wmwm}%?gm

243



-

T

IN THE DISTRIC’ + NEBRASKA
)
)
) CR 18-1285
THE STATE OF NEBRASKA, }
)
Plaintiff, )
)} ORDER ON DEFENDANT'S
V8. ) MOTIONS T'0 SUPPRESS
) .
FORREST R. COX, I, ) A L
) DOUGTAE COUNTY NEBRASKA
Defendant. ) NOV 21 2018

SO U

This matter came before the Court for hearing on October 9, 2018, on Defendant’s Motions
to Suppress. The State appeared by Deputy County Attorneys, Ann Miller and Amy Jacobsen.
The Defendant appeared with his counsel, Assistant Public Defenders Matthew Miller and Natalie
Andrews. Evidence was adduced, and a briefing schedule was ordered. {Upon submission of the
logal briefs, the matter was taken under advisement. Being now fully advised in the premises, the
Court finds and orders as follows:

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In April 2018, the State filed an Information charging Defendant, Forrest R. Cox, 111, with
count I: Murder in the 1st degree, a ¢lass 1A felony; count I1: use of a deadly weapon (firearm) to
commit a felony, a class IC felony; and count 1I1: possession of a deadly weapon by a prohibited
person, a class I felony. On June 14, 2018, Cox filed two motions to suppress. One motion argued
that Cox’s statements to police officers on February 26, 2018, should be suppressed because they
were obtained In violation of Cox's rights under the 5th Amendment of the Constitution of the

United States and Article L, Section 12 of the Constitution of the State of Nebraska. The second




"motion argued that evidence obtained from a forensic search of Cox’s cell phone should be
suppressed because the warrant was not supperted by probable cause and lacked specificity.

Hearing on Cox’s motions to suppress was continued on motions of the parties and was
held on October 9, 2018. At the hearing, the State adduced testimony from Detective Ryan Hinsley
of the Omaha Police Department. The Court additionally received: Exhibit 1, a copy of the seal
order, affidavit and application for a search warrant for cell phone records, and a copy of the signed
search warrant dated March 30, 2017; Exhibit 2, a DVD containing a video recorded interview
with Cox by Detective Hinsley at the Omaha Police Department headquarters on February 26,
2018; Exhibit 3, a DVD containing a video recorded interview by Detective Hinsley with Cox at
OPD headquarters on March 8, 2018, following his arrest; and Exhibit 4, an Omaha Police
Department Rights Advisory Form dated February 26, 2018.

At the suppression hearing, Detective Hinsley testified that the Omaha Police Department
received a report of a shooting at 4145 Ames Avenue on March 6, 2017. The victim, LaRon Rogers
died from his injuries on March 22, 2017, and the homicide case was assigned to Hinsley.

Defendant Statements

At the Qctober 9, hearing, this Court also received evidence related to Cox’s motion to
suppress his statements from the February 26, 2018, interview. The Court received a copy of this
taped interview. Cox was detained at a traffic stop and transported to Omaha Police Headquarters
by uniform patrol officers on February 26, 2018 at 02:19 p.m. Cox was placed in an irterrogation
room where he was joined by OPD Detective Ryan Hinsley. Detective Hinsley informed Cox that
he had been attempting to contact him regarding two cases, When unable to reach Cox, Detective
Hinsley had procured active DNA orders to detain Cox and bring him in for questioning. Detective

Hinsley then advised Cox of his Miranda rights by utilizing a Rights Advisory Form and audio
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recording. (Ex. 2, 2:21:22). Cox affirmed that he understond his rights as read to him. (Ex. 4).
Detective Hinsley then asked Cox, “Are you willing {o sit here and let me ask you some
questions?” Cox responded. “Yeah, you can ask me some questions.” (Ex. 2, 2:22:16),

Detective Hinsley began by informing Cox that the case he wished to talk about was the
“Rodgers shooting.” (Ex. 2, 2:22:25). Officer Hinsley asked Cox, “What can vou tell me ahout
that? [Rogers shooting].” (Ex. 2, 2:22:30). Cox responded, “Nothing.” Id Detective Hinsley
then asked “Why do you think your name’s come up in any of it?” (Ex. 2, 2:22:41). Cox responded,
“I don’t know...[parties talking over one another] ... look I don’t got nothing to do with none of
this, I don’t know nothing about it, I can’t tell you nothing about it, ] raise kids on my own, I don’t
play around with this shit, that’s not--." (Ex, 2, 2;22:41-2:23:01). Detective Hinsley cut off Cox’s
response with the follow-up, “What I'm being told is that you have information about it and you
have information about who is responsible for that shooting.” (Ex. 2, 2:22:56-2:23:01), Cox
replied, shaking his head, and again using emphatic gestures to punctuate his rhythmic response,
“I don’t got no information for you, I don’t got no—I"m telling you, I been -- everybody has been
coming to me, even on the street, [ don’t got nothing for you, I don’t got nothing, I wasn’t there, 1
never had a problem with LaRon, I used to wor--" (Ex. 2, 2:22:56-2:23:20). As soon as Cox
mentioned LaRon, Hinsley interrupted, asking, “How’d you know LaRon?” (Ex 2, 2:23:14). Cox
responded, “I wsed to work with him in Manheim.” (Ex 2, 2:23:14-16), Cox then answered
questions about how long ago and where he and LaRon [Rodgers] had worked together, (Ex. 2,
2:23:20-2:23:33).

Hinsley then continued, “On the day he’s shot, which was almost a year ago now, which
was March 6, you have contact with him that day, tell me about that.” (Ex 2, 2:23:31-39), Cox

replied, “Um, I seen him at, the Boost Store . . .we — [Hinsley interrupts with the question, “Who
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were you with at the Boost?"] -we exchanged numbers--.” (Ex. 2, 23:39-33). Hinsley then
interrupted, ascertaining that Cox knew LaRon prior to meeting him at the Boost store: Cox
tesponded affirmatively. (Ex. 2, 23:39-59), Cox then answered follow-up questions about how
much timc-passf:d between when Rodgers and Cox worked together and when he saw him at the
Boost store. (Ex 2, 23:59-2:24:42). Cox stated that in total, he had known Rodgers about 2-3 vears,
(Ex. 2, 2:24:30-42). As Hinsley made a note, Cox was quiet for a few seconds, and then began
speaking unprompted about knowing Rodgers. (Ex. 2, 2:24:42-47).

Hinsley cut off Cox and asked “What was discussed at Boost?” (Ex. 2, 2:24:47-2:24:48),
Cox responded, saying that they didn’t really discuss anything, but Rodgers was just getting his
number because he had walked into the Boost to get his phone turned back on and he saw Rodgers
for the first time in a while so they exchanged nﬁmbers, Cox paid his phone bill, and that was it.
(Ex 2, 2:24:48-2:25:08). Cox agreed with Hinsley that his phone number then was 402-321-6473.
(Ex. 2, 2:25:00-2:25:40). Cox and Hinsley then discussed that Cox was with “Rufus” at the Boost
Store; Cox stated that he had met “Rufus” in Tecumsch. (Ex, 2, 2:25:40-2:26:20).

Detective Hinsley proceeded to ask Cox about the phone calls he exchanged with LaRon
Rodgers the day of the shooting, emphasizing that he did not care about any sale of marijuana Cox
or the victim were engaged in on the side. (Ex.2, 2:26:20-2:27:35), Cox stated that he didn't have
any contact with 1.aRon [Rodgers} except for at the Boost store. (Ex. 2, 2:26:20-30). When Hinsley
stated he had phone records, Cox held his hand in a telephone gesture and said, “you got me calling
him one time on his phone, 1 guarantee.” (Ex. 2, 22:26:35-45). Cox stated he was with a female
when he called Rodgers. (Ex. 2:26:34-56). Hinsley responded that phone records showed several
contacts throughout the cvening leading up to the shooting around 7:45, and asked, “so what |

want to know is, what are you guys chatting about? I've already heard what other people are telling




me that you guys are chatting about, bu't P'd like to hear it from you, to know, you know - at
which point Cox interrupted and retold the story about calling, talking to an old buddy and giving
him his number, tha’s it. (Bx. 2, 2:27:00-32). Hinsley emphasized that he did not care about
anything else “they were arranging” on the side. (Ex. 2, 2:27:32-43). Cox again responded, “I don’t
got nothing for you.” (Ex.2, 2:27:44). Cox gestured to emphasize not having anything, making
eye contact with Hinsley. (1d). Hinsley then followed up with a more specific question about
arranging a marijuana sale, (Ex. 2, 2:27:42-47). Cox responded emphatically that he was not trying
to buy weed, had just gotten a tax return, and did not want to buy weed, and anyone else’s
statements to that effect were false, (Ex. 2, 2:27:47-2:28:00),

Detective Hinsley asked if anyone else would have had Cox’s phone on the day of the

shooting, and Cox said “I don’t knnow.” (Ex. 2, 2:28:00-2:28:17). When pressed on whether he had.

his phone all day, Cox answered, “I told you what happened, | got nothing, you can go with that--
Like I saxd, you can take my DNA or whatever, but { told you what I teld you, 1 ain’t got nothing
else to say about it.” (Ex. 2, 2:28:17-2:28:50). Detective Hinsley then said, “I just want to show
you something real quick. When you say you talk to him one time, this is . . . your phone history
that day--." (Ex. 2, 2:28:46-51). Cox looked away and replied, “Look, I'm done talking about it, [
already told you—{inaudible]” before he is cut off by Hinsley. (Ex. 2, 2:28:47-2:28:56). Hinsley
continues asking who the shooter is, and says that without clarification by Cox, there was probable
cause to file charges against him. (Ex. 2, 2:28:56-2:30:25). Hinsley concluded by saying, “so Jet
me show you a couple more things before you decide you’re not gonna, you know, wanna provide
me with anything else.” (Ex. 2, 2:30:25-58). Cox responded, “I’m telling you, I done provided you

with everything I have, man.” (Ex. 2, 2:30:58-2:31:02).

™




Hinsley then retued to the phone records and showed Cox at least 6 phone contacts
between Rodgers and Cox the day of the shooting. (Ex. 2, 2:31:02-2:31:56). Cox responded, I
don’t got nothing to do with that shit, I"'m trying to tell you.” (Ex. 2, 2:31 :56-2:32) A few seconds
later, Cox reiterates, “I can’t—I don’t know, that's why I can’t—-T ain’t got—that’s why [ came
down here I don’t got time to see no one turn against me [inaudible as parties talk over each other}.”
(Ex. 2, 2:32:00-19). After a follow-up comment by Hinsley, Cox stated, “I ¢can’t clarify, I just told
you everything T know, there’s no reasont for me to have no problem with this man, I have no
problem with . . .” (Ex. 2, 2:32:03-27). Following this exchange, Cox continued to answer
questions and make statements about the Rodgers shooting for 10-15 more mirnutes before Hinsley
turned the interview to an unrelated case. (Ex, 2, 2:32:27-2:47:55).

Search Warrant

In the warrant affidavit contained in Exhibit I, the affiant, Detective Hinsley, reports that
officers received the March 6 shooting call shortly before 8:00 p.m. (E1, p. 3). Upon amival,
officers located Rogers lying in the parking lot suffering from an apparent gunshot wound. (E1, p.
3). Rogers was transported to CHI health to be treated. (E1, p. 3). Rogers later died from his injury.
(EL, p. 4). Witnesses at the scene advised that they had seen a silver Chevy Impala and a white
Chevy Impala with no plates and dark rims in the far south corner of a parking lot where the
shooting took place. (E1, p. 3). A witness reported hearing a single gunshot and then seeing the
victim run from the driver’s side of the silver Impala yelling, “Call the Police!™ (E1, p. 3).
Witnesses then saw the white Impala with no plates lcave the scene of the shooting. (E1, p. 3). At
the scene of the shooting, officers searched the Rogers's silver Impala and located a glass jar and
two bags containing marijuana and two cellular telephones. (E1, pp. 3-4). Rogers’s girlfriend

advised officers that Rogers was sefling marijuana prior to his death and that she believed that on
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the day of the shooting he had $900 in cash on him. (E1, pp. 4-5), A search of the vietim’s cel]
phone revealed that a few minutes before the shooting, Rogers had sent a text message to the phone
number 402-321-6473, which was saved in Rogers’s phone under the name “Bubba.”

Officers conducting follow up learned that two males driving a white Chevy Impala with
no plates had contacted Rogers at the Boost Mobile store where he worked approximately an hour
before the shooting. (EI, p. 4). One of the males had identified himself to another employee as
“Bubba” and left the phone number 402-312-6473. (E1, p. 4). Officers reviewing surveillance
footage of the Boost Mobile store immediately identified one of the males as Cox based on prior
investigations. (E1, p. 5). A data check of OPD records showed that Cox had a self-reported phone
number of 402-321-6473. (E1, p. 5). Officers were able to jdentify the second male as Rufus
Dennis. (E1, p. 5).

The Affidavit requested customer records from cell phone service providers for an account
associated with the phone number 402-312-6473 for the time period January 1, 2017, to March 24,
2017. (E1, p. 2). The Affidavit requested records including: subscriber names, addresses, contact
information; telephone connection records; length of service; telephone number or subscriber
number or identity including temporarily assigned network addresses; means of payment; user
activity records for connections made to or from the account including the date, time, length, and
method of connections, data transfer volume, user name, and source and destination Internet
Protocol addresses; all available toll records to include call detail, SMS detail, data scssions, per
call measurement data, round trip time, NELOS, cell site and cell site sector information from
1/01/2017 to 3/24/2017 Central Standard Time and cellular network identifying information; non-

content information associated with the contents of any communication or file stored by or for the




accounts, such as source and destination email and [P addresses; correspondence and notes of
records related to the accounts; and the current cellular site list. (E1, pp. 2-3).

After a hearing on the search warrant application, the County Court for Douglas County
issued a “Search Warrant for Cellular Phone Records.” (E1, p. 6). The County Court found that
the applicant offered “specific and articulable facts showing that there fwe]re reasonable grounds
to believe that the records or other information sought [we]re relevant and material to an ongoing
criminal investigation” and therefore ordered, “pursuant to Title 18, United States Code, Section
2703(d) that Sprint PCS / Nextel Communications tum over the requested records to the Omaha
Police Department. (Exhibit 1, p, 7).

STANDARD OF REVIEW

Whether a defendant unambiguously invoked his or her right to remain silent is a mixed
question of law and fact. State v. Hernandez, 299 Neb, 896, 911, 911 N,W.2d 524, 539 (2018). An
appellate court reviews a trial court’s finding of historical facts for elear error and independently

determines whether those facts satisfy the constitutional standards. Id

A ruling on a motion to suppress is 2 question of fact to be determined by the trial court as
the finder of fact. State v. Tucker, 262 Neb. 940, 946, 636 N.W,2d 853, 859 (2001), On a claim of
insufficiency of the affidavit supporting the issuance of a search warrant, the trial court's ruling on
a motion to suppress will be upheld unless its findings are clearly erroneous. Stare v. Ball, 271
Neb, 140, 150, 710 N.W.2d 592, 602 (2006). The State bears the burden of proof at a suppression
hearing, but that burden is only by a ﬁrepnndcmncc of the evidence. United States v. Matlock, 415

U.5. 164, 177 n. 14, 94 §. Ct. 988, 996 (1974).




ANALYSIS
This order addresses hoth Cox’s motion to suppress his February 26 statements, and his
motion to suppress his cellular telephone records. The Court addresses each of Cox's arguments
below,

1. Motion to Suppress Statements

In his brief, Cox argues that his statements should be suppressed because he did ot waive
his Miranda rights and because questioning did not stop when he invoked his right to silence mid-
way through the February 26 interview. The Court addresses each argument and ultimately denies
Cox's motion to suppress,

a. Waiver of Mirandg Rights

Cox first argues that his statements should be suppressed because he did not waive his
Miranda rights. In Miranda v. Arizona, 384 U.8.436, 86 8.Ct. 1602, 16 L.Ed 2d 694 (1966), the
U.S. Supreme Court announced the rule that confessions oblained in custodial interrogations may
not be used in eriminal prosecutions unless certain procedural safeguards were met, including
advising the detainee of his or her constitutional right to remain silent and right to counsel. Srate
v. Hernandez, 299 Neb. 896, 911, N.W.2d 524 (2018). These rights must be knowingly and
voluntarily waived. J/d The Miranda warnings are an “absolute prerequisite” to custodial
interrogation; staternents made during a custodial interrogation in the absence of these warnings
and a valid Miranda waiver are inadmissible, even if otherwise voluntarily made. /i (internal
citations omitted). A waiver is “knowing” if it is “made with a full awareness of both the nature of
the right being abandoned and the consequences of the decision to abandon it.” /d. (intemal
citations omitted). A waiver is “voluntary” if it is “the product of a free and deliberate choice rather

than [through] intimidation, coercion, or deception.” Jd (internal citation omitted). Whether a




knowing and voluntary waiver has been made is determined by looking to the totality of the
circumstances. fd

On the faets of this case, the Court determines that Cox knowingly and voluntarily waived
his Miranda rights and agreed to speak to Detective Hinsley. At the outset c_)f the recorded
interview, Hinsley advised Cox of his Miranda rights by utilizing a Rights Advisory Form. (Ex.
2, 2:21:22). Cox affirmed that he understood his rights as read to him. (Ex. 4). When asked if he
would waive his rights and speak to the detective, Cox initially only agreed to provide his DNA.,
However, Detective Hinsley then asked Cox, “Are you willing to sit here and let me ask yOu some
questions?” Cox respdnded. “Yeah, you can ask me some questions.” (Ex. 2, 2:22:16), Given
the context and body language of the parties during the exchange, the Court finds that Cox did
knowingly and voluntarily waive his Miranda rights when, after being read the rights advisory, he
responded, *“Yeah, you can ask me some questions™ and proceeded to answer questions. See Stare
v. Hernandez, supra,

b, No Unequivocal Invocation of Silence

Cox also argues that his statements should be suppressed because he invoked his right to
silence between 2:28:22-2:29:07 of the recorded February 26 interview. An invocation of the right
to remain silent or right to counsel must be clear, unambiguous, and unequivocal, State v.
Hernandez, 299 Neb, 8§96, 920, 911 N.W.2d 524, 544 (2018). The safeguards of Miranda assure
that the individual's right to choose between speech and silence remains unfettered throughout the
interrogation process. Srate v, Clifion, 296 Neb. 135, 158-60, 892 N.W.2d 112, 132-33 (2017)
(internal citations omitted). If the suspect indicates that he or she wishes to remain silent or that he
or she wants an attorney, the interrogation must cease. Jd The right to choose between speech

and silence derives from the privilege against self-incrimination. Jd
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Before the police are under a duty to cease the interrogation, however, the
suspect's invocation of the right to cut off questioning must be “unambiguous,” “unequivocal,” or
“clear” State v. Clifion, supra (intemal citations omitted). This requirement of an
unequivocal invocation prevents the creation of a “third layer of prophylaxis” which could
transform the prophylactic rules of Miranda “into wholly irrational obstacles to legitimate police
investigative activity.” /d. (internal citation omitted). To invoke the right to cut off questioning,
the suspect must articulate his or her desire with sufficient clarity such that a reasonable police
officer under the circumstances would understand the statement as an tnvocation of
the Miranda right to remain silent. /d

If the suspect's statement is not an “unambiguous or unequivocal” assertion of the right to
remmain silent, then there is nothing to “scrupulously honor” and the officers have no obligation to
stop questioning. State v, Cliffon, supra (internal citations omitted). Officers should not have to
guess when a suspect has changed his or her mind and wishes the questioning to end, nor are they
required to clarify ambiguous remarks. Jd. They are not required te accept as conclusive any
statement or act, o matter how ambiguous, as a sign that a suspect desires to cut off guestioning.
Id.

In considering whether a suspect has clearly invoked the right to cut off questioning, a
court reviews not only the words of the ¢riminal defendant, but also the context of the invocation.
State v. Clifton, supra. A suspect need not utter a “talismanic phrase™ to invoke his or her right
to silence. Jd (internal citations omitted), Relevant facts include the words spoken by the
defendant and the interrogating officer, the officer's response to the suspect's words, the speech
patterns of the suspect, the content of the interrogation, the demeanor and tone of the interrogating

officer, the suspect's behavior during questioning, the point at which the suspect allegedly invoked
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the right to remain silent, and who was present during the interrogation. Jd. A court might also
consider the questions that drew the statement, as well ss the officer's response to the staternent.
Id

Cox relies in part upon State v. DeJong, 287 Neb. 864, 845 N.W.2d 858 (2014). In State v.
DeJong, the defendant was being questioned about gha death of her husband. See id. Of relevance,
at 3:43 a.m., the defendant, during an interview, stated, “I'm doue, I wanna go to sleep. I'm tired.”
Id At 4:00 a.m., she stated, “I'm getting tired, I'm done, I'm tired.” Jd At 4:1 8, she stated “I want
a lawyer, please, I'm tired of this.” Jd Afier the 4:18 statement, the officers ceased questioning
and left the room, Jd. However, shortly thereafter, the defendant asked for a cigarette and then
began giving statements unprompted. /. Upon the defendant’s motion to suppress, the district
court suppressed the statements between 4:00 a.m. and 4:18 a.m. Jd The defendant appealed the
district court’s failure to suppress statements between 3:43 and 4:00 a.m., following her first
statement, “I'm done, I wanna go to sleep. I'm tired.” /4. The majority of the Supreme Court held
that the district court erred in failing to suppress statements after the defendant said, at 3:43 a.m.,
“I'm done, 1 wanna go to sleep. I'm tired,” because that was an invocation of the defendant's right
to silence, /d. However, the Court ultimately found that the error was harmiless. /4. Chief Justice
Heavican concurred in the result, but wrote separately because he did not believe the statement
“Fm done” was sufficient to unequivocally invoke the right to silence given all of the
circumstances of the interview. {d

In contrast to the DeJong majority, the Nebraska Supreme Court in Stafe v. Clifton, supra,
held that the defendant’s statement “I can't, I can’t, I can’t,” was not an unambiguous invocation
of the right to remain silent but, in the context, was an indication of his unwillingness to identify

his cohorts. Jd. Because the Court found that Clifton did not indicate an unwillingness to answer
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other questions, it was not an invocation of the right to silence sufficient to require suppression.
ld

Considering all of the circumstances in this case, Cox’s statements are not an unequivocal
and unambiguous invocation of his right to remain silent. In the context of the interrogation and
considering the speaking style and body language of the parties, Cox’s statements are more
indicative of his denial of the detective’s suggestions than of any sort of “unequivocal and
unambiguous invocation of his right to remain silent.” Cox relies on his statements beginning with
“I told you what happened; I got nothing, you can go with that--Like | said, you can take my DNA
or whatever, but I told you what  told you, 1 ain’t got nothing else to say about it” and *Look, I'm
done talking about it, I already told you --". (Ex, 2, 2:28:17-2:28:56). In these staternents, Cox
does not unequivocally assert that he wants to remain silent or is done talking with Hinsley, but
says he’s “done talking about it.” In context, Cox’s statement relates to Hinsley’s attempts to get
Cox to admit that he had phone contact with Rodgers more than once on the day of the shooting.
A reasonable officer in Hinsley’s position could understand that Cox was refusing to provide
additional or ditfering information about phone contact. This conclusion is supported by Cox’s
body language and his subsequent willingness to talk about matters other than his phone records
without protest, Because there was no unequivocal right to silence, Cox’s motion to suppress his
statements in his February 26 interview is denied.

2. Motion to Suppress Cellular Telephone Records

Cox additionally moves to suppress the phone records obtained through the search warrant

containing the language of the Stored Communications Act. The State concedes that the search

warrant, although obtained prior to Carpenter v. United Stares, U8, o, (June 22, 2018), has




not been remedied post-Carpenter. Accordingly, the State concedes this issue and Cox’s motion te

suppress these records is granted.

I'T IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Defendant’s

Motion to Suppress Staterients is denied,

IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED that Defendant’s

Motion to Suppress the phone records obtained pursuant to the 2017 search warrant in evidence is

granted.

DATED this &|§+'day of November, 2018,

BY THE COURT:

FRERLY MIL.LER PANKONIN
DISTRICT COVRT JUDGE

ce: Ann Miller, Amy Jacobsen
Matthew Miller, Natalie Andrews
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1, the undersigned, certify that en November 26, 2018 , T sarved a copy of the foregoing
document upon the following persmons at the addresses given, by mailing by United States Mail,

postage prepaild, or via E-mail:

Matthew J Millexr Ay G Jacochsen
matthew.miller@douglageounty -ne.gov any.iacobsen@douglascounty ne.gov
KETV

NEWS@KETV. com
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IN THE DISTRICT COURT OF DOUGLAS COUNTY,
THE STATE OF NEBRASKA, ) CASENO. CR18-1285 <~§
}
Plaintift, ) %
) .
vs. ) MOTION TO SUPPRESS4  FILEDS o
) DOUGLAS GOUNTY NEBRASKA
FORREST COX, ) DEC 052018 - .
\ i
Defendant. ) JOHN M. FRIEND
Retils PISTRICT COURT |

COMES NOW the Defendant, Forrest Cox, by and through his attorney, Matthew
1. Miller, Assistant Public Defender, and moves the Court to suppress and exclude from
use against him any and all evidence obtained as a result of a forensic search of cell
phone number 402 312-6473, for the following reason:

L. That on November 14, 2018, Omaha Police applied for and obtained a search
warrant for cell phone records of the above mentioned phone number;

2. That the application and search warrant is directed to Sprint Corporation, the
custodian of the sought after records and information;

3. That the affidavit in support of the search warrant provided insufficient
probable cause to believe that evidence of the crime being investigated, to wit
the homicide of LaRon Rogers, would be contained in the information
requested,;

4. That the affidavit in support of the search warrant fails to provide factual
information upon which the magistrate could determine the existence of
probable cause. Rather, the affidavit is replete with conclusory statements that
are not supported by any facts included in the affidavit;

5. That the search warrant lacks specificity and is, in effect, a general search
warrant iny that it fails to identify the specific items which are the target of the
search and aflows the police unfettered discretion to search the cell phone
records;

6. That the search warant authorized the release of information between
“IA/201T to 372472017

7. That the homicide under investigation in this matter occurred on or about 7:50
p.m. on March 6, 2017;




8. That as a result of the information derived from the search of the above
mentioned cell phone records the State intends to present evidence conceming
the use of the cell phone for, among other things, communication and data
searches,

9. That absent the information derived from the search of the above mentioned
cell phone, the State would be unable to present evidence concerning these
communications and data searches.

WHEREFOQRE, the Defendant prays that the Court suppress and exclude from use
against him all evidence obtained and fruits thereof, of a search of the above mentioned
cell phone records for the reasons that such search was conducted in violation of the
Fourth, Fifth, and Fourteenth Amendments of the Constitution of the United States and
Article 1, Sections 3, 7, 11, and 12 of the Constitution of the State of Nebraska and 1§
US.C.4, §2703.

FORREST COX, Defendant

By%‘é«_

Matthew J. Miller, #21516
Assistant Public Defender
Attorney for Defendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the above and foregoing
Motion to Suppress was personally served on Ann Miller, Deputy County Attorney, Hall
of Justice, by hand delivery to her office, this $%4 day of December, 2018.

NOTICE OF HEARING

"% YOU AND EACH OF YOU ARE HERBY NOTIFIED that hearing in the
above mentioned matter has been set before the District Court at 10:30 a.m., on the 1%
day of December, 2018, in Courtroom #408 before the Honorable Judge Kimberly Miller
Pankonin.
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RETURN AND INVENTORY

STATE OF NEBRASKA)
)88
COUNTY OF DOUGLAS)

Officer(s) Ryan HINSLEY #1853, being first duly sworm, deposes and says that,
on Wednesday the 14™ of November 2018 at 1000 hrs., 1 served the within warrant and
made a diligent search for the property described therein at the place, or person,
mentioned therein, and seized and am in possession of the following described property,

to wit:

1. Cell phone records/ information from 402-312-6473, for dates 01/01/2017
through 3/31/2017. Received on 11/16/2018.

Said property/ information was downloaded by Detective Ryan HINSLEY
#1853, and booked into property as evidence. A copy of the warrant was given
to/faxed to Sprint PCS on November 14", 2018,

DATED this 20" day of November, 2018.

L Q:L_.J‘/—\ /%53

OMAHA NEBRASKA POLICE QFFICER

SUBSCRIBED AND SWORN TO before me this 20® day of November, 2018,

Warrant and inventory returned on this 20% day of November, 2018,
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iN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA) SEARCH WARRANT FOR
) CELLULAR PHONE RECORDS

COUNTY OF DOUGLAS)

TO: OMAHA, NEBRASKA POLICE OFFICER Ryan Hinsley.

This matter came on for hearing on the 14th day of November , 2018, upon the
sworn application and affidavit for issuance of a search warrant of Officer Ryan Hinsley,
#1853 and the Court, being fully advised in the premises finds as follows:

That the Court has jurisdiction of this matter pursuant to the Sections 29-812,
Nebraska Revised Statutes, 1943, as amended.

That based upon the sworn affidavit and application of issuance of a search
warrant of Ryan Hinsley dated the 14th day of November, 2018, that there is probable
cause to believe that located at Sprint Corporation AND/OR the authorized or
designated agent for the custodian of records of the electronic communications service
provider, the following described records and other information for 402-312-6473, to-wit:

A. The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 to
312412017 in Cenfral Standard Time (CST):

1. Subscriber names, user names, screen names, or other identities;

2. Mailing addresses, residential addresses, business addresses, email
addresses, and other contact information;

3. Local and fong distance telephone connection record
times and durations;

",

4. Length of service (inciuding start date) and types of s&rvices,

Ly
e,
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5. Telephone or instrument number or other subscriber number or identity,
including any temporarily assigned network address; and

6. Means and source of payment for such service (including any credit card or
bank account nurnber) and billing records.

B. All records and other information relating to account(s) and time period in Part A,
including:

1. Records of user activity for any connections made to or from the account,
including the date, time, iength, and method of connections, data transfer
volume, user name, and source and destination infernet Protocol address(es);

2. Allavailable toll records to include call detail, SMS detall, data sessions, per
call measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell
site sector information and cellular network identifying information (such as the

IMSI, MSISDN, IME!, MEID, or ESN);

3. Non-content information associated with the contents of any communication
or file stored by or for the account(s}, such as the source and destination email

addresses and [P addresses;
4. Correspondence and notes of records related to the account(s).

5. Current cellular site list, in electronic format, which includes any and all
markets, switches, and areas the target phone utilized durang the time period

listed above.

AND, if found, to seize 'and deal with the same as provided by law, and to make
return of this warrant to me within ten days after receiving the requested information set
forth in Part A and Part B.

YOU ARE, THEREFORE, ORDERED, pursuant to Nebraska Revised Statue

29-813 that Sprint Corporation will, within_fourteen (14) days of the date of this

Qrder, turn over to the Omaha, Nebraska Police Department the records and other
information as set forth in Part A and Part B, i i

IT IS FURTHER ORDERED, that any other person, device : Ot‘rlm:’taﬁ Brgfor
number that is in communication with the target device shall be congldered-par %‘W
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criminal investigation and shall require the disclosure of the data in Part A and Part B
from any provider of electronic communications services as defined by Nebraska
Revised Statute B6-277. This shall also include the target device roaming or utilizing
any electronic communications service pravider's network and/or anterinas, regardiess

of carrier or provider,

IT IS FURTHER ORDERED that Sprint Corporation or any other
person/company, shall not disclose the existence of this search warrant, or the
existence of the investigation, to the listed subscriber or to any other person, unless and
until authorized to do so by the Court, ‘

IT IS FURTHER ORDERED, that execution of the Search Warrant be forthwith
during the daytime hours.

IT IS FURTHER ORDERED, that Omaha, Nebraska Police Officer Ryan Hinsley
make return of this Search Warrant to me within ten days after receiving the requested
information from the electronic communications service provider,

Given under my hand this 14th day of November, 2018,

Judge of the Douglas County Court

AT aTr R
NOV 2 0 201 I}
IR
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iN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

) AFFIDAVIT AND APPLICATION FOR
) ISSUANCE OF A SEARCH WARRANT
) FOR CELLULAR PHONE RECORDS

STATE OF NEBRASKA

COUNTY OF DOUGLAS

The complaint and affidavit of Officer Ryan Hinsley, #1853 on this 14th day of
November , 2018, who, being first duly sworn, upon oath says:

That the officer has probable cause to believe, and does believe that there is
concealed or kept as hereinafter described, the following property, to wit:

A. The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 -
3/24/2017 in Central Standard Time (CST):

1,  Subscriber names, user names, screen names, or other identities;

2. Mailing addresses, residential addresses, business addresses, email
addresses, and ather contact information;

3. - Local and long distance telephone connection records, or records of session
times and durations;

4. Length of service (including start date) and types of services utilized; |

5. Telephone or instrument number or other subscriber number or identity,
including any temporarily assigned network address;

6. Means and source of payment for such service (including any credit card or
bank account number) and billing records.

B. All records and other information relating to account(s) and time period in Part A,
including:
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1. Records of user activity for any connections made to or from the account,
including the date, time, length, and method of connections, data transfer
volume, user name, and source and destination Internet Protocol address(es);

2. All available loli records to include call detail, SMS detail, data sessions, per
call measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell
site sector information and cellutar network identifying information (such as the
IMSI, MSISDN, IMEI, MEID, or ESN);

3.  Non-content information associated with the contents of any communication
or file stored by or for the account(s), such as the source and destination emai

addresses and IP addresses,
4. Correspondence and notes of records related to the account(s);

5. Current cellular site fist, in electronic format, which includes any and afl
markets, switches, and areas the target phone utilized during the time period
listed above.

That said property is concealed or kept in, on, or about the following described place or
person, to wit:

Sprint Carporation . .
Attn: Custodian of Records/Subpoena Compliance
6480 Sprint Parkway

Overland Park, Kansas 66251

That said property is under the control or custody of:

Custodian of Records

That the following are the grounds for issuance of a search warrant for said
property and the reasons for the officers’ belief to wit:

On Monday March 06, 2017 at 1949 hours uniform patrol officers w
Ames Ave Convenience Store at 4145 Ames Avenue, Omal
Nebraska in reference to a shooting. Upon arrival officers logg

’ =

identified as LaRon ROGERS (date of birth 8/26/1991) lying in th

ja Douglas Coufity) |
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from an apparent gunshot wound to the right flank. ROGERS was transported by
medics to CHI health (601 North 30th Street) to be treated.

Witnesses at the scene advised they saw two vehicles parked in the far south parking
lot at that location. The vehicles were described as a silver Chevy Impala and a white
Chevy Impala with no license plates and dark rims. One witness stated he heard a
single gunshot and then saw' the victim running from the driver's side of the silver
Impala, yelling “Call the Police!” Witnesses stated the white Impala with no plates then
left the parking lot, driving southbound on 42nd Street, then east bound on Paxton
Boulevard.

At the scene, detectives and members of the Omaha Police Forensic investigations Unit
processed and searched the victim's silver Chevy Impala. [nside the Impala
investigators located a glass jar and two plastic bags containing apparent marijuana and
two cell phones. The cell phones were submitted to the Omaha Police Digital Forensics
Unit to be downloaded.

On Wednesday March 22, 2017 members of the Omaha Police Department homicide
unit were notified that ROGERS never regained consciousness and succumbed to his
injuries at 0359 hours while in the Intensive Care Unit at CHI Health.

On Thursday March 23, 2017 an autopsy was completed by Dr. ELLIEF and at that time
s single projectile was recovered from ROGERS' lower left abdominal cavity. Dr.
ELLIEF believed at this time cause of death for ROGERS was complications due to

have been shot,

Homicide detectives spoke with the next of kin for ROGERS, identified as Caroline
ROGERS (mother) and L.T. THOMAS (father). ROGERS' parents stated they were
unaware of any problems he may or may not have been having, but stated while
ROGERS was in the 10U his boss came to visit and reported that on 3/06/2017 two
unknown black male parties were at ROGERS' job and had contact with him as he was
ieaving work that day. Caroline advised ROGERS’ boss told her ROGERS got off at
around 1830 hours that day and that the two unknown black males were reportedly in &
white Chevy Impala with no license plates. Caroline stated video surveillance from
ROGERS' place of work (Boost Mobile at 5518 NW Radial HWY) was also available for

review.

| [T 1T
Detectives conducted followed up at the Boost Mabile location at 5518 NW Radial HWI

and spoke with ROQGERS' supervisor (Chandra KEYS) who edVoH mamw f

e/
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ROGERS was supposed to work until 2000 hours, but was cut at approximately 1800
hours due 1o the store being slow. KEYS advised she was told by additional employees
(identified as Hope HOOD and Great HTOO) that just before ROGERS left, two black
males came up to the store in a white vehicle, spoke with ROGERS briefly, then went
into the store. KEYS was able to supply detectives with segments of that video
surveillance from 3/06/2017 at approximately 1841 hours showing the two black males
inside the store, which HOOD and HTQO were referring to. During an interview with
HTOO, he also stated one of the males spoke with him about purchasing a cell phone
and left the name “Bubba” and a phone number, HTOO stated he no longer had that
phone number available, but stated he had written it down at the Boost Mobile Store.
KEYS later located that piece of paper, which revealed the name "Bubba” and phone
number 402-312-6473, |

During an interview with ROGERS' girlfriend, identified as Allison FRIESZ (dob
10/05/1994), she advised she was aware that ROGERS was selling smaller amounts of
marijuana in order to get extra money and believed on tha day of initial shooting
(3/06/2017) ROGERS had $900 cash on him,

Upon reviewing the video surveiliance from Boost Mobile, detectives were immediately
able to identify one of the unknown black male parties, from previous investigations, as
Forrest COX (dob 7/15/1988). Upon receiving an anonymous tip, the second unknown
black male party was identified as Rufus DENNIS (dob 7/19/1977). A data check
through OPD records revealed COX had self-reported the phone humber 402-321-6473

in 2016,

Upon reviewing the downloaded data from the cell phones recovered in ROGERS' silver
Impala, detectives discovered that on 3/06/2017 at 1837 hours ROGERS had sent a
text message to 402-312-6473, which he apparently had saved to his cell phone under
the name “Bubba”. A search for the cell phone provider for the phone number
402-312-8473 revealed it to be active through Sprint Spectrum.

From training, experience and research Affiant Officer is aware that the data
stored by cellular netwark providers can provide invaluable insight for criminal
investigations. Cell phones are used for communication, accesste information

personal use, cell phones are often used as tools in criminal acfiy
aware of numerous instances where cell phones were used b :«“ rtskstm,a@t? gnm tc)
5 in nc
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where the cell phone was operating in the background, accessing the cell provider's
network, and generating location based data. When a cell phone interacts with the
cellular provider’s network, it leaves records that allow for the identification of locations
where the cell phone accessed the network. These interactions between the cell phone
and the network can be created intentionally or accidentally by the user, or automatically
by the device itself as part of it's regular functioning.

The records being requested in Part A & B are all invaluable tools when
conducting investigations. Phone information, account notes, and user account
information can be used to identify and/or confirm the owner of the cell phone. Call
" detail records can serve o establish familiarity between people involved in an incident.
These records contain date and time stamps that can be significant in constructing a
timeline of events regarding an investigation. The records also contain phone numbers
establishing communication between parties that are invaluable in astablishing
co-conspiratars, witness, and victim, and suspect information.

PCMD, NELOS, RTT data, Cell Site, and Cell Site Sector information are
invaluable during an investigation as they can associate the cell phone with being in
proximity of a location. Viewing of this data can demonstrate that the device, and thus
also it's user, was in a location associated with an incident. |

Communication records from SMS and MMS messaging, email, and internet
usage can provide insight to establish an individual's level of culpability and knowledge
regarding an investigated incident. it is nat uncommon for users o send and receive
dozens of messages a day which documents a person’s activities and can aid in

completing the investigation,

Affiant Officer seeks to complete a thorough, unbiased examination of the data
stored with the cellular provider which could aid in the investigation.

Affiant Officer is requesting that this Court issue a search warrant for the

information provided in Part A and Part B which is stored with Sprint Corporation.

Ryan Hinsley, as Affiant Officer believes that data from the aforementionad cellular
phone number will assist in the investigation.

= oy
; acﬁﬂvim% to law.



RB: AJ49974

7L~ 7&%"\ r7vE

Omaha Police Officer

SUBSCRIBED AND SWORN to me this 14th day of November , 2018,

S hasp

Judge of the County Court

------------

i ' TR d e %, s, \j
AN femdid T ?.'f_f
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THE STATE OF NEBRASKA,

Plaintif, JOHN M, FIHIEND

)
)
)
) ]
V8. ) ORDER AS TO DEFENDANT’S
) MOTION TO SUPPRESS THE N
) NOVEMBER 14, 2018, SECOND
} TELEPHONE RECORD SEARCH
) WARRANT |
) |

FORREST R. COX, III;

Defendant.

This matter came before the Court for hearing on January 11, 2019, on Defendant’s Motion
to Suppress, Parties appeared by counsel: Ann Miller, Deputy CountyAttorney, for the State, and

Matthew Miller and Natalie Andrews, Assistant Public Defenders, for Forrest R, Cox, HI. Exhibit

5, the affidavit to obtain the search warrant and the search warrant and return and inventory was
received into evidence. A briefing schedule was ordered, The matter »Las taken under advisement
upon receipt of the briefs. Being now fully advised in the premises, tl‘l% Court finds and orders that

the motion to suppress is overruled. !
FACTUAL BACKGROUND AND PROCEDURAIJ HISTORY
A. Procedural History and Background
In April 2018, the State filed an Information charging Defendant, Forrest R. Cox, 1, with

count I: Murder in the 1st degree, a class A felony; count II: use of a'deadly weapon (firearm) to

commit a felony, a class IC felony; and count I11; possession of a deadly weapon by a prohibited
.

person, a class JD felony. On June 14,2018, Cox filed two motions to shppl‘ess. One motion argued

that Cox’s statements to police officers on February 26, 2018, shoulid be suppressed because they

were obtainad in violation of Cox’s rights under the 5th Amendment of the Constitution of the

i

United States and Article I, Section 12 of the Constitution of the State of Nebraska. The second

1




motion argued that evidence obtained from a forensic search of Cox’;l. cellular telephone should
be suppressed because the warrant was not supported by probable cause aud lacked specificity.
Hearing on Cox’s June 14, 2018, motions was held on October 9, 2018, At the hearing, the
State adduced testimony from Detective Ryan Hinsley of the Ormaha Police Department. The Court
additionally received Exhibit 1, a copy of the seal order, affidavit and application for a search
warrant for cellular telephone records, and a copy of the signed order under the Stored
Communications Act dated March 30, 2017, in ad_clition to Exhibits 2*-‘!1, which are not relevant to
this motion. The Court took the matter under advisement and on November 21, 2018, issued an
order on Cox’s June 14, 2018, motions, denying in part and grantingiin part. The Court denied
Cox’s motion to suppress his statements but the State conceded that the searchi warrant for Cox’s
cellular telephone records, although obtained prior to (_.‘arﬁenter v. United States, U8,
138 8. Ct 2206, 201 1. Ed. 2d 507 (June 22, 2018), had not been' remedied post-Carpenter.
Accordingly, the State conceded the suppression issue and the Court granted Cox’s motion to
suppress the cellular telephone records.
B. Second Search Warrant and Supporting Affidavit
The State, anticipating the Court’s suppression of the telephone records, obtained a
remedied second warrant on November 14, 2018, authorizing them to] obtain the same exact data
that was obtained pursuant to the 2017 order under the Stored Communications Act. The
November 14, 2018, search warrant was identical to the initial March 24, 2017, order, except that

it included Janguage clarifying that it was issued as a search warrant based upon probable cause

and providing additional particularity and specificity. On December 5, 2018, Cox filed a motion

to suppress the November 14, 2018, search warrant. A hearing on the Floticm was held on January

11, 2019. At the hearing the Court received Exhibit 5, a copy of the ajtﬁ“ldavit and application for




the second search warrant for cellular telephone records, and a copy of the signed warrant dated

November 14, 2018,
1. Warrant Affidavit
In the warrant affidavit contained in Exhibit 5, the affiant, Det

officers received the March 6 shooting call shortly before 8:00 p.m.

ective Hinsley, reports that

{(E35, p. 2-3). Upon arrival,

officers located Rogers lying in the parking lot suffering from an apparent gunshot wound. (E5, p.

3). Rogers was transported to CHI Health to be treated. (ES, p. 3).
injury, (E5, p. 3). Witnesses at the scene advised that they had seen a

white Chevy Impala with no plates and dark rims in the far south comn

Rogers later died from his

silver Chevy Impala and a

Tof a parking Jot where the

shooting took place, (E5, p. 3). A witness reported hearing 4 single gunshot and then secing the

victim run from the driver’s side of the silver Impala yelling, “Ca
Witnesses then observed the white Impala with no plates leave the s¢
3). At the scene¢ of the shooting, officers searched Rogers’s silver Im
and two bags containing martjuana and two cellular telephones. (ES,
advised officers that Rogers was selling marijuana prior to his death af

the day of the shooting he had $900 in cash with him. (ES, pp, 4). A se

Il the Police!” (ES, p. 3).
ene of the shooting. (E5, p.
pala and located a glass jar
pp. 3). Rogers’s girlfriend
id that she believed that on

arch of the vietim’s cellular

telephone revealed that a few minwtes before the shooting, Rogers had sent a text message to the

telephone number 402-321-6473, which was saved in Rogers’s cellula

“Bubba.”

r telephone under the name

Officers conducting follow up learned that two males driving & white Chevy Impala with

no plates had contacted Rogers at the Boost Mobile store where he wo

ried approximately an hour

before the shooting. (ES, p. 4). One of the males had identitied himself to another employee as

“Bubba” and lefl the telephone nuimber 402-312-6473. (E5, p. 4). Officers reviewing surveillance




footage of the Boost Mobile store immediately identified one of the males as Cox based on prior

investigations. (E5, p. 4). A data check of OPD records showed that Cox had a self-reported

telephone number of 402-321-6473, (ES, p. 4). Officers were able to identify the second male as
Rufus Dennis. (ES, p. 4).

The Affidavit requested customer records from celtular telephone service providers for an

account associated with the telephone number 402-312-6473 for the time period fanuary 1, 2017,
to March 24, 2017. (ES, p. 1). The reason for the request was thai thrc)ugh training, experience,
and research, the Affiant Officer was aware that the data stored by thelcellular network providers
provide invaluable insight for criminal investigations, (L5, p. 4). Cellular telephones are used for

communication, access to information, socialization, research, entertainment, shopping and other

functionality. (ES, p. 4). In addition to personal use, cellular telephonés are often used as tools in
criminal activity. (ES, p. 4). The Affiant Officer was aware of numerous instances where cellular
telephones were used by participants in crimes to communicate via voice and text messaging. (ES,
p. 4). The Affiant Officer was aware of instances where the cellular telephone was operating in
the background, accessing the cell provider’s network and generating location data. (E3, p. 4-5).
When a cellular telephone interacts with the cellular provider’s network, it leaves records
that allow for the identification of locations where the cellular telephone accessed the network,
(E3, p. 5). These interactions between the cellular telephone and the network can be created
imentionally or by accident by the user, or automatically by the device itself as part of its regular

functioning. (E3, p. 5). The Affidavit requested records including: subscriber names, addresses,

contact information; telephone connection records; length of service; telephone number or
subscriber number or identity including temporarily assigned network addresses; means of

payment; user activity records for connections made to or from the lccount including the date,




. : !
time, length, and method of connections, data transfer volume, user name, and source and

destination Internet Protocol addresses: all available toll records to include call detail, SMS detail,

data sessions, per call measurement data, round trip time, NELOS, cell site and cell site sector

information from 1/01/2017 to 3/24/2017 Central Standard Time and ckliular network identifying
"

information: non-content information associated with the contents of !rmy communication or file

stored by or for the accounts, such as source and destination iemail and [P addresses;

correspondence and notes of records related to the accounts; and the current cellular site Hst, (B3,

pp. 1-4). |

The Affiant attested that the aforementioned requests are all invaluable tools when
conducting investigations. (ES, p. 5). Telephone information, accuu'nt notes, and user account
information can be used to identify and/or confirm the owner of the (:eiilular telephone, (E3,p. 5).
Cali detail records can serve to establish familiarity between people inirolved in an incident. {E5,
p. 5). These records contain date and time stamps that can be signi.ﬁclnt in construing a timeline
of events regarding an investigation. (E35, p. 5). The records cleain telephone numbers
establishing communications between parties that are invaluable in establishing co-conspirator,
witness, victim, and suspect information. (E5, p. 5).

PCMD, NELOS, RTT data, “Cell Site”, and “Cell Site Sector”|information are invaluable
during an investigation as they can associate the cellular telephone with being in proximity of a
location. (ES, p. 5). Viewing of this data can demonstrate that the device, and thus also its user,
was in a location associated with an incident. (E5, p. 5).

After a hearing on the search warrant application, the County|Court for Douglas County

issued a “Search Warrant for Cellular Phone Records.” (ES, p. 7). The County ordered, “pursuant




to Nebraska Revised Statute 29-8137 that Sprint Corporation turn over the requested records to the
Omaha Police Department. (Exhibit §, p. 8). ; |
STANDARD OF REVIEW ;

A ruling on a motion o suppress is a question of fact to be dewl{mined by the trial court as
the finder of fact. State v. Tucker, 262 Neb, 940, 946, 636 N.W.2d 858, 859 (2001), On a claim
- of insufficiency of the affidavit supporting the issuance of a search warrant, the trial court’s ruling
on a motion to suppress will be upheld unless its findings are clearly erfongous. Siare v. Bafl, 271
Neb. 140, 150, 710 N.W.2d 592, 602 (2006). The State bears the burdein of proof at & suppression
hearing, but that burden is only by a preponderance of the evidence. United States v. Matlock, 415
U.S. 164, 177 n. 14, 94 5. Ct. 988, 996 (1974).

ANALYSIS |
A, Probable cause to issue the search warrant.

The Fourth Amendment to the U.S. Constitution guarantees “[t]he right of the people to be

secure in their persons, houses, papers, and effects, against unreasonable searches and seizures ,..,”
and further provides that “no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be
seized.” See, also, Art. 1, § 7 of the Nebraska Constitution. Cox archS that the search warrant
was not supported by an affidavit that established probable cause. !

The U.S. Supreme Court in Riley v. California, 134 8.CL. 247%}, 189 L.Ed. 2d 430 (2014)

held that the police generally may not, without a warrant, search digital information on a cellular

telephone seized from an individual who has been arrested. The Court reasoned that a scarch of

digital information on a cellular telephone does not further the government interests identified in

other cases authorizing the search of a person and his or her effects incident to an arrest, which




|

;

interests include addressing the threat of harm to officers and pre\g/enting the destruction of
evidence. See Riley v. California, 134 S.Ct, 2473, 189 L.Ed. 2d 430 (2_014) cited in Srare v,
Henderson, 289 Neb. 271, 854 N.W. 2d 616 (2014). Recently, the United States Supreme Court
held that an individual maintains a reasonable expectation of privacy in the Cell Site Location
[nformation (CSLI) records maintained by their wireless carriers, C'ar;ienmr v. United States,
LS, L1388 Ct 2206, 201 L. Ed. 2d 507 (2018). Governmental acquisition of these recards
during a criminal investigation is a search under the meaning of the 4th Amendment. /d.

A search warrant, to be valid, must be supported by an affidavit which establishes probable
cause. State v. March, 265 Neb, 447, 658 N.W.2d 20 (2003). Probable cause sufficient to justify
issuance of a search warrant means a fair probability that contraband or evidence of a crime will
be found. Jd. In reviewing the strength of an affidavit submitted as a basis for finding probable
cause to issue a search warrant, a court applies & “totality of the circumstances”™ test. Jd The
question is whether, under the totality of the circumstances illustrated by the affidavit, the issuing
magistrate had a substantial basis for finding that the affidavit established probable cause. i/ In
evaluating the sufficiency of an affidavit used to obtain a search warrant, a court is restricted 1o
consideration of the information and circumstances contained withyn the four cormers of the
affidavit. Jd

The affidavit presented to the issuing court is an affidavit that 1s detailed and specific. By

reading the affidavit the County Cowurt Judge knew that on the evening of March 6, 2017 LaRon

Rogers was shot at 4145 Ames Avenue, Omaha, Nebraska, and died shortly thereafter, Witnesses
at the scene of the shooting reported observing two Chevy Tmpalas p}arked at the location of the
shooting, one silver and one white. One witness stated that he heard a single gunshot and then saw

Rogers run from the driver’s side of the silver Impala, yelling “Call the Police!™ Wiinesses also




!

stated that the white Impala, without plates, then drove away. Dateclives at the scane searched

Rogers’s silver Impala and found marijuana and two cellular telephione

s. A police interview with

Rogers’s girlfriend revealed that she was aware Rogers was selling marijuana to get extra money

and shf: believed that on the day of the shooting Rogers had $900 in cish on his person. {Exhibit

=)3

The affidavit also described how Rogers’s parents reported to detectives that his supervisor

at Boost Mobile had told them that on March 6, 2017, two black males came to visit Rogers at

work and had contact with him as he was getting off early for the day
reported that the two men arrived in a white Chevy Impala without plat
up conversations with Rogers’s supervisor, the supervisor-provided vi
the two black males speaking with another employee. This other em
Htoo, told detectives that one of the men spoke with Rogers outside th
asking about purchasing a telephone, leaving the name “Bubba”™ and

While viewing the surveillance from Boost Mobile, detectives immed;

. Rogers’s supervisor also
es. Ina detective’s follow-
deo surveillance footage of
ployee, identified as Great
¢ store before entering and
the number 402-321.6473.

ately recognized one of the

men as Forrest Cox from previous investigations. Police records revealed Cox had self-reported

the number 402-321-6473 in 2016. (Exhibit 5).

Finally, the affidavit shows that upon reviewing the downloaded data from the cellular

telephones recovered in Rogers's Impala, detectives discovered that

on March 6, 2017, Rogers

sent a text message to 402-321-6473 saved as “Bubba” approximately 30 minutes after Rogers left

work. (Exhibit 5),

The affidavit provides the necessary details to establish probable cause to believe that

evidence of a crime would be found in the cellular telephone records

requested in the aftidawt.

The affidavil contains sufficient detail to establish probable cause that that LaRon Rogers was shot




i
and was murdered and that Cox was connected to those crimes. [t also establishes through the
affiant’s experience why the types of records requested are likely to produce valuable evidence in
a murder investigation. ’
|

Applying the totality of the circumstances test, the Court finds the issuing magistrate had
a substantial basis for finding that the affidavit established probable c:al?;se to believe that evidence
of a ¢rime would be found in the particular cellular telephone micords requested regarding
telephone number 402-312-6473 associated with Cox. The four f;orners of the affidavit is
sufficient to establish probable cause to issue the search warrant. ( Exl{ibit 3).

;
B. Particularity and scope of the search warrant,

The 1.8, Supreme Court in Riley v. California, 134 8.Ct. 2473, 189 L.Ed. 2d 430 (2014}
held that “cell phones differ in both a quantitative and a qualitative sense from other objects that
might be kept on the arrestee’s person.” 134 5.Ct. at 2489 cited in Sn%te v. Henderson, 289 Neb,
271 at 289, 854 N.W. 2d 616 (2014). The Supreme Court in Rileiv v. California noted such
quantitative and qualitative differences include the “immense stol‘age capacity” of cellutar
telephones, their “abﬁillity to store many different types of ini:'wrmatiqn,“ their functioning as “a
digital record of nearly every aspect of their [owners’} lives,” and their ability to “access data
located elsewhere.” 134 §5.Ct. at 2489-90 cited in Stare v. Henderson) 289 Neb. 271, at 289 854
N.W.2d 616 (2014). The Nebraska Supreme Court in Siate v. Henderson, held “Given the privacy
interests at stake in a search of a cell phone as acknowledged by the Court in Rifey similar to our
reasoning in Sprunger, we think that the Fourth Amendment’s par‘tiuﬁllarity requirement nust be

respected in connection with the breadth of a permissible search of the contents of a cell phone.”

See State v. Henderson, 289 Neb. 271, at 289, 854 N.W. 2d 616 (2014). The Nebraska Supreme

Court concluded that a “warrant for the search of the contents of a cell phone must be sufficiently

|
]
|
!




Himited in scope to allow a search of only that content that is relatedito the probable cavse that
justifies the search... A warrant satisties the particularity requirement 1ii it leaves nothing about its
scope to the discretion of the officer serving it. That is, a warrant whose authorization is particuler
has the salutary effect of preventing overseizure and oversearching.” Jd.

The warrants in State v. Henderson, did not refer to the specific crime being investigatec-i‘"
or to the information encompassed by their authorization. See State v. Henderson, 289 Neb. 271,
at 289-90 854 N.W. 2d 616 (2014). The warrant in State v. Henderson, authorized a search of
“any and all information™ and “although the warrant listed types of data, such as cel} phone calts
and text messages, they concluded with a catchall phrase stating that they authorized a search of
‘any other information that can be pained from the internal components and/or memory Cards®.”
State v. Henderson, 289 Neb. 271, 854 N.W. 2d 616 (2014) (holding the search warrants did not
comply with the particularity requirement because they did not sufficiently limit the search of the
contents of the cellular telephone),

In this case the particular records that were requested are;
]

1. Subscriber names, user names, screen names, or other identities;
2. Mailing addresses, residential addresses, business addresses, emat! addresses, and other

contact information;

3. Local and long distance telephone connection records, or rﬁ,:corcls of session times and

¥

durations;
4. Length of service (including start date) and types of services utilized;
3. Telephone or instrument number or other subscriber number or identity, including any

temporarily assigned network address;

10




6. Means and source of payment for such service {including any credit card or bank
account number) and billing records; | :

7. Records of user activity for any connections made to or from the account, including the
date, time, length, and method of connections, data transf?r volume, user name, and
source and destination Internet Protocol address(es); e

8. All available toll records to include call detail, SMS detail, data sessions, per call
measurement data (PCMD), round trip time (RTT}, NELOS, cell site and cell site sector
information and cellular network identitying information (s:u.c‘h as the IMS1, MSISDN,

|

9, Non-content information associated with the contents of any communication or file

IMEI, MEID, or ESN);

stored by or for the account(s), such as the source and destination email addresses and

|
IP addresses; ,

T
. . 1
10. Correspondence and notes of records related to the accounts; and
11. Current cellular site list, in electrome forma, which includes any and all markets,

switches, and areas the target telephone utilized during the time period listed above.

i
|

(Exhibit 5). |

The warrant specifically referred to the March 6, 2017, inciderjt whare Rogers was shot at
4145 Ames Avenue, Omaha, Nebraska, and died shortly thereafter. As discussed above, the
warrant affidavit establishes probable cause to believe evidence of this crime would be found in
Cox’s cellular telephone records. i

Not only was the Affiant particular in the scope of the request for the search warrant but
he explained why the request was invaluable for the investigation. The affiant attests that the

aforementioned requests are all invaluable tools when conducting investigations. Telephone




;
information, account notes, and user account information can be used 1o identify and/or confirm
the owner of the cellular telephone. Call detail records can serve to serve to establish familiarity
between people involved in an incident. These records contain date aénd time stamps that can be
significant in construing a timeline of events regarding an investigation. The records contain
telephane numbers establishing communication between parties that &r;a invaluable in establishing
co-cOnSpirators, witness, victim, and suspect information.

PCMD, NELOS, RTT data, Cell Site, and Cell Site Sector informaation are invaluable
during an investigation as they can associate the cellular telephone %wit‘h beifg in proximity a
location, Viewing of this data can demonstrate that the device, and Ithms; also its user, was in a
location associated with an incident.

The Court concludes that the search warrant referred to the specific crimes being
investigated and to the type of information encompassed by their [authorization. The Court
concludes that the search warrant was limited in scope and content. There were no catch all phrases
used in the affidavit or the resulting warrant. Consequently the search warrant atfidavit was
sufficiently particular and therefore the warrant met the Fourth: Amendment particularity
requirement,

C. Even lacking prebable cause, the good faith exception allowed law enforcement to
excente the search warrant while relying on the affidavit in good faith.

Cox argues that the good faith exception to suppression would not apply in this case. The

Court disagrees. That a Fourth Amendment violation oceurred does not necessarily mean that the

exclusionary rule applies. Herring v. United States, 555 1.8, 135, 129:8.Cr. 695, 172 L.Ed.2d 496

(2009) cited in Stare v. Sprunger, 283 Neb, 531, 811 N.W, 2d 233 (201}'2). The Fourth Amendment
i

containg no provision expressly precluding the use of evidence ubtained in violation of its

12




commands. Arizona v, Evans, 514 U.8. 1, 115 S. Ct. 1185 (1995) cited in State v. Sprunger, 283
Neb, 531, 811 N.W. 2d 235 (2012). The exclusion of evidence obtained in a violation of the Fourth
Amendment is “‘not a personal constitutional right.” " State v. Brown, BbE MNeb, 53,61 921 N.W.2d
804, B11 (2019), (internal citations omitted). Rather, the exclusionary rule operates as a judicially
created remedy designed to safeguard Fourth Amendment rights generally through its deterrent
effect, 1d ; see, also, Stare v. Hoerle, 297 Neb, 840, 901 N.W.2d 327 ‘(201'7). The U.5. Supreme
Court held that “for the exclusionary rule to apply, the benefits of its drten‘encc must outweigh its
costs.” Herving v. United States, 555 U8, 135, 129 5. Ct, 695, 172 L.Ed.2d 496 (2009) cited in
State v. Sprunger, 283 Neb. 531, 811 N.W. 2d 235 (2012). The good f?ith exception provides that
even in the absence of a valid affidavit to support a search wal‘rant: evidence seized under the
warrant need not be suppressed when police officers act in objectively reasonable good faith in
reliance upon the warrant. State v. Tompkins, 272 Neb., 547, 723 N.W. 2d 344 (2000), modified on
denial of rehearing 272 Neh, 865, 727 N.W .2d 423 (2007).
The suppression of evidence is appropriate if one of four situations exist:
1. The magistrate or judge, in issuing the warrant, was misled by information in an
affidavit that the affiant knew was false or would have known was false except for
her/his reckless disregard for the truth; I
2. The issuing magistrate wholly abandoned his judicial role;
3. The supporting affidavit was so facking in indicia of pro?abic cause as to render an
official belief in its existence entirely unreasonable; or
4, The warrant js so facially deficient that the executing, officer cannot reasonably
presume it to be valid.

Sec Unired States v, Leon, 468 U5, 897 at 922, 104 5.Ct, 3405 (1984).
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The Nebraska Supreme Court stated that when a court evaluaies “whether the warran: was
based on an affidavit so lacking in indicia of probable cause as to render official belief in its
existence entirely unreasonable, an appellate court should address whether the officer, considered
as a police officer with a reasonable knowledge of what the taw prohibits, acted in objectively
reasonable good faith in relying on the warrant. Stace v. Hill, 288 Nelg 767 (2014). In assessing
the “good faith” of an officer conducting a search under a warrant, an Ef:ppellate court must look to
the totality of the circumstances surrounding the issuance of a warrant, including information not
contained in the four corners of the affidavit, Srare v. Tvler, 291 Neb, 920 (2015). Additionally,
officers are assumed to have a reasonable knowledge of what the lawl' prohibits. In United States
v. Leon, it was held that under circumstances where evidence is sufﬁciifmt to create disagreement
among thoughtful and competent judges as to the existence of probable cause, an officer’s reliance
on the magistrate’s determination of probable cause is objectively realonable and the application
of the extreme sanction of exclusion is inappropriate. See United States v. Leon, 468 U.S, 897 at

922, 104 5. Ct. 3405 (1984). '

In reviewing the affidavit in Exhibit 5, the Court finds that the law enforcement officers
executing the search warrant to obtain Cox's cellular telephone records associated with telephone
number 402-321-6473 acted in an objectively reasonable good faith manner in relying on the
warrant to obtain Cox’s telephone records. The Courl finds that the affidavit did not lack the
indicia of probable cause. See Stare v. Edmundson, 257 Neb, 468 (1999) (holding the affidavit
lacked the indicia of probable cause, however the officers objectively relied in good faith on the
affidavit to execute the search warrant. The Supreme Court affirmed the District Court based on

the Officer's objective reliance on the good faith exception); See State v. David, 260 Neb. 417,

618 N.W, 2d 418 (2000).




In this case, no false or misleading information was used to obtain the search warrant. See
State v, Shock, 1] Neb. App. 451 (2002 (where false and misleading inﬁ?rmarion was used to obtain
the search warrant, and the Court Appeals ruled that the officers could not objectively rely upon
the good faith exception). Detective Hinsley can objectively rely upan the good faith exception
because he never provided false or misleading information to obtain tHe search warrant,

Cox also argues that because the “curative™ second searchi warrant was issued afler
Carpenter, cases applying the good faith exception to CSL! data obtained pre-Carpenter via court

orders under the Stored Communications Act are not relevant to the detiminatien of whether good

faith applies in this case.

The Coust agrees. The Court notes that the week following lf{u: hearing in this case, the
Nebraska Supreme Court released State v. Brown, 302 Neb. 53 (2019). State v. Brown involves
the denial of a motion t¢ suppress evidence obtained pm-C‘aeremer under the Stored
Communications Act. The Nebraska Supreme Court held that the CSILI gvidence in Brown was
obtained in vielation of the defendant’s Fourth Amendment rights, but timt the good faith exception
applied because the evidence was obtained relying on binding appellate precedent. State v, Brown,
supra. l

While this line of reasoning may have applied to the first court ;()rdar obtaining the celjular
telephone records, the State did not make a good faith argument and the records were suppressed.
In assessing that good faith would apply in this case, this Court relies not on cases involving pre-
Carpenter searches, but on the test from Stare v. Leon, above, for searches conducted pursuant to

warrants. Under the State v. Leon, supra, analysis, good faith would apply to this search if the

warrant were found to be effective.




D. Additionally, the information obtained by the November 14, 2018 search warrant is
not a fruit of the poisonous tree because it is an independent source,

Al the Suppression Hearing, Cox argued that because the celh!xlar telephone records were
previously obtained via a court order in violation of*his Fourth Amendrrfmm right and subsequently
suppressed, the State should be barred from introducing the same recmhﬁ obtained via the curative
search warrant. In other words, Cox argues that the State should not réceive a “second bite at the
apple.” ;

Evidence obtained as the direct or indirect “fruit” of an illc{gal search or seizure, “the
poisonous tree,” is inadmissible in a state prosecution and must be excluded, See In re Interest of
Ashley W, 284 Neb, 424, 821 N.W. 2d 706 (2012), cited in State v. Oliveirg-Coutinho, 291 Neb.
294, 325, 865 N.W. 24 740, 765 (2015). To determine whether the evidence is a “fruit” of the
illepal search or seizure, a court must ask whether the evidence has been obtained by exploitation
of the primary illegality or whether it has instead been obtained by means sufficiently
distinguishable to be purged of the primary taint, Wong Sun v, Um‘tefd States, 371 U.B. 471, 83
5.0t 407 (1963), cited in Oliveira-Coutinko, 291 Neb. at 325, 865 I'IJW 2d at 766, There are
three exceptions to the exclusionary rule: independent source doctrine, inevitable discovery
doctrine, and attenuated connection doctrine. [

Pursuant to the “independent source doctrine™ the challenged evidence is admissible if it
came from a lawful source independent of the illegal conduct, U.S v, Rleinsho!x, 245 ¥ 3d 765 (8th
Cir, 2001), cited m Qliveira-Coutinhe, 291 Neb. at 325, 865 N.W, Edéat 766. The United States

Supreme Court has previously extended the “independent source docttine™ to allow admission of

evidence in sitations where evidence was initially discovered during an unlawful search and

oy,

]




subsequently discovered by an independent, lawful search. Sce Murray v. United States, 487 U8,

533, 535, 108 8. Ct, 2529, 2532, 101 L. Ed. 2d 472 (1988).

In Murray v. United States, supra, federal agents illegally entered a warchouse and
observed bales of marijuana in plain view. Agents subsegquently applied tor a warrant to search the

,

warehouse, making no reference to their prior entry or the evidenc:ef they observed during the
entry. /& When a warrant was issued approximately & hours later, the officers reentered the
warchouse, seized the marijuana, and il was later used at trial. Jd. The United States Supreme Court
held that the independent source doctrine would allow admission of the evidence seized pursuant

to execution of the warrant so long as the district court determined as a matter of fact that the

sgarch pursuant to the warrant “was in fact a genuinely independent source of the information” at

issue. /d.

In this case, the cellular telephone records and data contained il} the second search warram
is housed and collected by Sprint Corporation and is entirely independent {rom any taint of the
first improper search. The second search warrant was properly exe(:utec] under Carpenter v. United
States and lawf"ully obtained information from Sprint Corporation whiéh was wholly independent
from that of the initial search. While the evidence obtained was the |same in both the first and
second searches, thé independent source doctrine provides that becapse the evidence was later
discovered by an independent, lawfully executed second search, it is acilmisszible.

Because this Court determines that the second search warrant l»va&: genuinely independent
of the taint of the first lawful search, the prior illegal search does nop prevent admission of the

evidence,
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I, the undersigned, certify that on Margh 15, 2019 , 1 garved a copy of the foregoing
document upon the following persons at the addresses given, by malling by United States Mail,
postage prepaid, or via T«mail:

Matthew J Millar Amy G Jacobsen
matrthew.miller@doudglassounty-ne ., gov amy . jacobsen@douglascounty-ne. gov
KB

NEWSRKEETV _ com

Date: March 15, 201% BY THE COQURT
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Direct Examination by Mz, Miller:
Cross Examlnation by Ms. Andrews:
Redirect Bxamination by Ms. Miller:

MATTHENWN BACKORA (Recalled)
Dirvect Examination by Ms. Jacobsen:
Cross Examination by Ms, Andrews:

NICE HERFORDT
Direct Examination by Ms. Jacobhsern:
Croges Examinaticon by Ma, Andrews:
Redirect Examination by Ms. Jacobsen:

701
718
722
722

TE3
728

732
751
765

170
834
Hd43

B46
850

gel
g7e

8717
893
S8
510

912
927
930

933
937

842
959
8966
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PHll BRUNGARDT

Direct Examination by Ms. Jacobsen: 965
Cross Examination by Ms. Andrews: 508
NICK HERFQRDT (Recalled)
Direct Examination by Ms. Jacobsen: 1012
Cross BExamination by Ms., Andrews: 1047
Redirect Examinatlon by Ms., Jacobhsen: 1088
LATEAH CARTER-THOMAS
Direct Examination by Ms. Miller: 10746
Cross Examination by Ms. Andrews: 1083
Redirect Examination by Ms., Miller: 1086
RYAN HINSLEY (Recalled)
Direct Examinaticn by Ms. Miller: 1089
Cross Examination by My, Miller: 1112
BARIBITS
Ruled On
1 Search Warrant 26
2 DVD Interview 02/26/2018 30
3 DVD Interview 03/08/2018 35
4 Rights Adviscory Form 2/26/2018 30
5 Affidavit and Application Eor 73
Issuance of a Search Warrant for
Cell Phone Records
& Scene Photo: Ames Ave Convenience 554
Store S3ign
7 Scene Fhoto: Front of Store w/Pumps 554
(Bast Side)
8 Scene Photo: Front of Store h54
{8outh View)
9 Bcenes Photo: Green Dumpster 556

W/ Gray Impala (South)
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Gray Impala w/Apparent Blood

Seene Photo!

Cloger View of

Gray Impala w/Blood

Scene Photo:

East Side of

Store w/Blood

Srene Photo:
Scens Photo:

Scene Photo!
View of Gray

Scene Photo:

Scene Photo:
On Concrate

Scene Photo:

Scena Photo:

Cloger View of Blood
Close Up of Blood

Farking Lot w/Side
Impaia

Back of Gray Impala

Apparent Blood Drops

Closer View of Blood Drops

Side of Gray Inpala

W/Blood Drops Next

Scena FPhoto!

South Side of Store

W/Gray Impala

Soene Photor
Grey Impala:

Grey Impala:

Side View of Gray Impala
Front View

Wideview passanger Side

Rear Door w/Defect

Grey Impala:
In Dook

Grey Impala:
In Door

Gray Impala:
W/Ruler

Gray Impala:

Middle View of Dafect

Narrow View of Defect

Defact in Door

Defect in Rear

Pazsenger Window

Grey Impala:

Defect in Rear

Pagsenger Window w/Rulex

Grey Impala:

Wideview Ingide
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37
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38

40

41

42

43

44

45

46

Of Passenger Front

Grey Impala: Middle View Inside
QFf Passenger Front

Grey Impala: Inside of FPazzenger
Glove Compartment

Grey Impala: Wide View of
Driver’s Side Seat

Grey Impzla: Driver Side Door

Grey Impala: Driver Side Seat
W/#1 Marker

Grey Impala: Wide View of
Center Console

Graey Impala: Middle View of
Center Console

Grey Impala: Narrow View
Of Center Consacle

Gray Impala: Backseat Taken
From Rear Passenger Side

Grey Impala: Backseat Taken
From Rear Driver 5ide

Grey Impala: Cpen Middle Console
Compartmant

Grey Impala: Backpack in
Backseat w/Drugs

Grey Impala: Close Up of
brugs in Backpack

Grey Impala: Drugs and Scale
In Front Driver Seat

Grey Impala: FPront Seat w/Drugs
Scale and Walgreens Bottle

Grey Impals: Front Seat w/Black
Broken Phone and $#2 Marker

Grey Impala: Close Up View of
Black Phone and #2 markey

574

274

274

574

57
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47 Grey Impala: Wideview of
Contents of Backpack

48 Grey Impala: Close Up
View of Letter in Backpack

1% Grey Impala: Narrow View
Orf Backpack Contenlts

57 Elieff CV

58 Autcpsy Bag

59 Tdentification Tag on Autopsy Bag
60 Autopsy Bag Seal

61 Autopsy Ruler w/Tan Tag

£4 Entry Wound w/Autopsy Ruler

65 Narrow View of Entry Wound
w/RAutopsy Ruler

66 Bullet w/Autopsy Ruler

57 Warrow View of Bullet
W/Autopasy Rulex

68 Wide View of Bag w/Bullet
And Autopsy ERuler

69 Front View of Jeans
Of vView of Jeans

71 Wide View of Plastic Gag in
Front Left Pocket of Jeans

72 Closer View of Plastic Bag in
Frent Left Pocket of Jeans

73 Warrow View of Plastic Bag in
Jean Pocket

74 Close Up View of Black Chapstick

SB8

&35

643

643

643

H43

890

890

8590

890

890
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75
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White Impslsa Streat: View of Browne
And B4th St Corner Sign

White Impala Street: Driver Side
Wide View of White Impala

White Impala Street:; Front View
White Impala Street: Back View

White Impala Street: Passenger Side
Damage to Front Door

White ITmpala Street: Passenger Side
View of White Impala

White Impala Impound: Front View

! White Impala Impound: Front License

Flate

White Impala Impound: Back View

White Impala Impoeund: Driver Side View

> White Impala Impound: Front Passzenger

Zide

White Inpala Impound: View Through
Front Windshield

White Impala Impound; Narrow View
Driver Side Front Seat

White Tmpala Impound: Wide View of Driver

P

Eide Front Seat

White Impala Impound: Driver 3ide
Door w/Paper Inside

White Impala Impound: Passenger Side
Front Seat Wide View

White Impala Impound: Middle
Console

wWhite Impala Impound: Wide View of
Driver Side (front) Floor

718

778

778

778

77

778

183

83

183

783

783

783

787

787

187

790

792

7192




10

11

12

13

14

15

16

10

93

94

96

87

98

99

100

101

102

103

104

111

112

113

114

115

White Impala Impound: Closer View of
briver %ide (front) flocr

White Impala Impound: Chevy
Key Fob on Driver Seat Floor

White Impala Impound: Closer
View of Chevy Rey fob

White Impala Tmpound: Driver
Side Back Seat

White Impala Impound: Passenger
2ide Back Seat

White Impala Impound: Passenger
Side Front Seat

White Impala Impound: Trunk View

White Impala Impound: Open
Middle Console

White Impala Impound: Autozone
Regeipt

White Impala Impound: ProElite
License Plate Screws

White Impala Impound: Close View
Of Paszsenger Side Fronl Seat

White Impala lmpound:

Vehicle Reglstration

Auto Zone: 3/15/17 @ li:r4l:34 pm
- Def walking in

Auto Zone: 3/15/17 @ 12:44:25 pm
- Def huying steering cover

Aute Zone: 3/15/17 @ 12:44:27 pm
- Def buying steering cover

Auto Zone: 3/15/17 @ 12:45:46 pm
- Def leaving store

Auto Zone: Exterlor shof with

792

792

79%

792

792

Taz

792

792

19z
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870

g70

870

8§70

875
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123
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131
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136
137

138
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Ferson and white gar

Receipt from Autoe Zone (EV 48/
Item ID 48)

License plate screws found in
White Impala (EV 4£9/Item ID 50)

Post It Note: “B” Bubba 3172~64723
(EV 24/1tem ID 27)

Spent. bullet casing - removed
At autopsy (EV 23/Item ID 23)

SAC Federal Credit Union records
For Rogers (EV €l/Item ID &1)

SAC Pederal Credit Union videco
Surveillance (Item ID 66)

911 Call Records (Item ID #24)

Stipulation to Frohibited Person

Amen Ave Convenience Survelllance

BJ's Convenienges Surveillance

berial View 42nd and Ames
- Rokert Haley

Amrial View 42 and Ames
- Charles Moore

Aerial View 42nd and Ames
- Rondo Green

Surveillance Clips - Ames Ave and

Bl's (ltems 2B/29)
Agrial View

Cruiser Video of Audio
Wallet of Laron Rogers

Cell Fhone - Samsuny w/Blue Casze

Boost Mobile Videco Survelllance 3 Clips

994

780

718

662

917

769

802

BG2

488

504

807

437

473

712
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142
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147

148

164

165

Aerial PFhoto of Neighborhood

Letter from Sprint
Ch of Sprint Tower Records

Call Records
Call Records
Call Records - 402-312-6473

Disc Records w/Reguest
- 403-312-6473

Tower Records

Call Detall Records
- A02-312-0473

Tower Location Information

Page from Sprint Call Records
P.213, -402-714-¢€621

Copy of @, 152,153 of Cox Records

Disc Becords (Dennis) = 402«21e~195%

Power Point Call Detail

; 81lide Shot of Powar Polnt

Slide Shot of Power Point
Slide Shot of Power Point
5lide Shot of Power BPoint
3lide 3hot of Power Folnt
5lide Shot of Power Point

D — Interview of Forrest Cox

CD -~ Znd Interview of Forrest Cox
Defendant - Sprint Reply Rufus Dennis

Defendant - Phone Records Rufus Dennis

8598

877
578

278

979

280

581

981

981

287

982

993

983

1014

1040

1640

1040

1040

1040

1040

10897

1111

1007

1008
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166 CL Sprint for 402-753-7302 Tasha Morris
147 Sprint Reply Tasha Morris
168 Call Records - 402-753-7302 Morris

1692 Map Aerial View - Towers
And Sprague Address

170 Map Aerial View — Towers
And Sprague Address

171 Google Maps 2203 Florence Blvd

172 Pieture of Defendant during
Interview 3-6~17

173 Metro Credit Union Bank Records
174 Metro Credit Union Bank Records
175 Metro Credit Union Bank Records
176 Matro Credit Union Bank Records

177 Stipulation #2 Forrest Cox
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10089
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STATE QF NEBRRASKA )
) &8
DOUGLAS COUNTY )

CERTTITFILICATE

T, DEBT L. PATZNER, Official Court Reporter in the
District Court of Nebraska for the Fourth Judicial Distyict,

do hereby certify that as such official reporter, I was
prasant at and reported in machine shorthand the above and
foregeing proceedings had on the date above set out bhefore
the HONQRARLE KIMBERLY MILLER PANKONIN, District Judge,
gitting in and for the County of Douglas.

I further certify that the within and following
bill of exceptions is correct and complete, and contajns all
matters regquired {o be included herein pursuant to the
pracecipe filed on August 14, 2019, and the rules of fhe
Supreme Court of the State of Nebraska; that said bill of
exceptions consists of:Motion to Suppress held October 9,

2018 16

Motion to Continue held Naovember 20, 2018
Motion to Suppress held January 11, 2019
Hearing on Sequestration held April 25, 2019
Jury Trial Held May 13th through May 21lst, 2019

Sentencing Hearing August 8, 2018
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That the cost of =zald bill of exceptions 1s § o an

amount permitted to be charged by Neb. Rev. Stat szegtion

25,1140.09.

Dated this day of 2020,

DEBI L. PATENER

OFFICIAL COURT REPORTER
HALL OQF JUEBTICE

Courtroom #409

Omaha, Webraska 68183-0410
(40214445581
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(At 1:4% p.m, on Qotoher 9, 2018, in the District
Court of Douglas County, Nebraska, before the HONORARLE
KIMBERLY MILLER PANKONIN, District Judge, with MS. ANNMN
MILLER and Ms. AMY JACOBSON, appearing as counsel for the
State and MR, MATTHEW MILLER and M3, NATALIE ANDREWS,
appearing as counsel for the Defendant, and the defendant
bheing present in person, the following proceedings were
had:)

THE COURT: We are hers in the matter of State
of Nebraska ve. Forrest R. Cox, 1I1J1. This l=z under Case
Number CR 18-1285, Would the parties snter their
appearances.,

MS., MILLER: Ann Miller and Amy Jacobson,

Deputy County Abtorneys, on bshalf of the State,

MR. MILLER: Matt Miller and Natalie Andraws
on behalf of Forest Cox,

THE COURT: Okay. Mr, Miller, I show we're
here today on your two motions Lo suppress, 1s that
correct?

ME. MILLER: That's correct.

THE COURT: And are both parties ready to
proceed?

Ms8., MILLEER: Yes, Your Honon.

MR, MILLER: Yes, ¥Your Honor.

THE CQURET: Do the parties wish to make any
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Q.

Q.

openings or just start with the evidence?

M&. MILLER: Bfate deoesn't need to make an
opening, Your Honor.

MR, MILLER: ©Neither doesz the defense,

THE COURT: You may procesd.

M5, MILLER: State would call Detective
Hinzley,

THE COURT: I')11 have you come to the witness
stand, please watch your step.

RYAN HINSLEY,

witness herein, after being firvst duly sworn to tell the
truth was examined and testified as follows:

DIRECT EXAMINATION

BY Ms. MILLER:

THE COURT: Flease adjust the microphons and
chair and state and spall your full name for the record?
Ryan, R-Y-A-N, Hingley, H-I-N-§-L-E-Y,

Myr. Hinsley, how are you employed?

I am employed through the City of Cmaha Police
Department.

Hoew long have you been with the City of Omaha Police
Dapartment.

Approximetely fourteen years.

And in what capacity are you employed with the police

department?
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Q.

Q.

I'm 5 detective within the homicide unit.

And how long have you been a detective in the homicide
unit?

Approximately five and a half years,

Prior Lo your service in the homicide unit as a
detective, what ILf any other positions did vou hold in
your tenure at the Omaha Police department?

Let's see, I did uniform patrol, then as a detective I
worked in our north/south investigations, which was
burglary, auto theft, misdemeanor aszsaults. I then
became a regional detective doing high profile crimes,
such ag felony assaults and reobberies and then homicids,
In the hoemicide unit, just explain briefly for u= how it
works in conjunction with other units, specifically,
with the assault unit?

S0, dassault unit typically works all felony and
misdemeanor assaults that don't lead to death. Homicide
unit will take sometimes felony asgsaults that the pargy
is likely going to pass away from their injuries, but
most of the time we just take over cases once the victim
in the incidence die. From there we work with a team of
four detectives, typilcally with a sergeant and thera's
three teams.

And just describe in general the process that the

homicide unit goes through when they're investigating a
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S0, on your typical investigation what you would have is
being called cut to the sgene, witness interviews, then
possible suspect interviews, a series of search warrants
written for anything from cellphones, Facebook,
properties.  And then once we're at a point where an
arrest warrant ig issued, follow it from there.
Specifically, walk me through the process of -- in the
obtaining of a search warrant for a telephone?
Determining that the number, which provider that it's
hosted through, the party that that number is believed
to belong to, then from there sgarch warrant and an
affidavit will be drafted, presented to a county court
judge. Once it is signed off, a copy of that is sent
off to the cellphone provider. And then the data is
returned to us and booked into property.

And dust teo be nit-picky, when you said number, are you
raferring to a cellphone number?

I &m,

Do you review the information that you receive from the
telephone provider?

We do.

And what happens after that is reviewed along with any
wther witness interviews?

A geries of things. We'll have the data zometimes
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plotted to determine where a number or a telephone was
at on a specific date and time. The data itself, like I
s#aid, 1s bocked into property. And then we'll do
further follow-up regarding suspect interviews, question
them about phone activity on certain dates.

Were you involved in the investigation of & shooting
that took place on or about March 6th, 2017, at 4145
Ames Avenue?

I did become involved in that investigation.

And when did you become involved in that investigation?
I believe the actual day is March 22nd, 2017.

And why is it on that day you became involved in the
investigation?

Initially, the case was assigned to our felony agsault
detective, Johnny Palermo. After Mr. Rogers succumbed
Lo his Injuries at the hospital the case was reassigned
to myselfl,

And T want to back you up. You said Mr. Rogers
auccumbed to injuries. Can you pleass give Mr. Rogers'
full name?

It was Laren, L-A~R-0~N, Rogers.

And when you say he succumbed to the injuries, what
injuries did he receive?

He was shot te his right flank. Was put into =z

medigally induced coma and never woke up from said coma,
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And died on the 22nd of March.

At which peoint vou became invelved in the investigation?
That's correct.

And on March 2Z2nd from then on what did you do with
regard to this investigation?

On that date, T believe myself and Detective Backora
egan by doing follow-up with Mr. Reogers' parents, bsing
LT Thomas and Caroline Rogers. At which time they
provided information and just continued follow-up from
there,

Okay. Walk usg through very briefly the investigation of
Mr. Rogers' death?

I'm =orry of hiz what?

Walk us through hriefly vour investigation zs it related
bo Mr., Rogers' death.

Death, Okay. 7T couldn't hear vou, there was
background.

All right.

5o, after speaking to his parents, they provided myself
and Detactive Backora information that the é6th of March
2017, Mr. Rogers was working at the Boost Moblle store
at approximately 5Slst and Northwest Radial Highway.

They also had information that Mr. Rogers had contact
with two black males while at Beooszt Mobile and that the

managaer of the Boost Mobile reportedly had wvideo of the
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encounter with the two parties.

From there we followed up with the manager of the
Booslt Moblle store. Obtained video surveilllance from
the Boost Mobile locaticn and were apble to identify
thoge two black male individuals from the video.

What were their names?

We had Forrest R. Cox and Rufus Dennis.

Te the individual by the name of Forrest R Cox present
in the courtroom today?

He ia.

Can vyou please point to him and identify an article of
clothing that he's wearing?

Yes, he's seated to my right at the defense table
wearing the orange jumpsuit,

M&. MILLER: Your Honor, abt this time let the.
record reflect that Detective Hinsley has identified
Forrest R, Cox.

THE COURT: The record will so reflect.
After you obtained the name of Forrest R Cox and Rufus
Dennls, what did vou do next?

We also spoke to an employee a Boost Mobile by the nams
of Great Htoo., H-T-0-0., Who was able to provide us a
piege of paper and on that plece of paper was &
handwritten note from Forrest Cox with the nickname

Bubba and a phone nunmber of 312-6473.
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Based on that information, I believe on the 24th of
March, I drafted a =zearch warrant for that numbey to
Sprint to obtain the cellphone records for Forrest Cox
apd the number 402-312-6473,

Why?

Well, also leoking at the victim's celliphone -- so, the
victim is shot I bhelieve at 19:47 hours. By going
through the victim's cellphone he last had contact with
Forrest Cox via a phone call at -—- I'm sorry the number
belonging to Forrest Cox of 312-6473 at 17:45 hours.
Zo, two minutes prior Lo the shooting Mr. Cox's phone
was in contact with Mr. Rogers' phone? Also I was able
to —- (interrupted)

T apologize. I'm going stop you there. Maybe my notes
are incerrect. But I helieve you zaid the victim was
shot at 19:47% And then you salid they last had contact
at 17:45, two minutes pricr?

I'm sorry, yes. They had last contact at 19:45% hours,
Which would be 7:00 p.m., is that right?

Corract.

All right., ALl right. And I interrupted vou, so I
apologize. After you determined that the phone number
312-6473 had last had ceontagt with Mr. Reogers' phone two
minutes prior to the shooting, what happened next?

We were also able to review video surveillance from the
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BJ's Convenience store as well as tha Ames Avenue
Convenience store located in the proximity of 4Znd and
Ames, which shows a&i approzimately 1%:47 hours a white
sedan believed to be a Chevy Impala exiting the parking
lot headed south bound.

Witness statements given at the scens were that
there was a silver Chevy Impala kelonging to Mr. Rogers
and a white Chevy Impala parked next to Mr. Rogers,
Witnesses heard & single gunshot and then saw the white
Tmpala flee the parking lot at a high rate of speed,
Through the course of your investigation were you able
to determine if thisz white Impala -- or who the -- let
me retract my guestion and ask a better one.

In the course ¢f your investigation were vou able
to determine what 1f any connsction the white Impala had
to this casa?

I did.

And what 1f anything did you learn?

I wag able to discover that Desnna Dennis. D-E-A-N-N-A.
D-E-N-N-I-5. The mother of Rufus Dennis has a white
Chevy Impala registered to her name, which wasg the
vehicle that Rufus Dennis self-reported driving on that
date. As well as a witness at Boost Mobile advised the
parties Rufus Dennis and Forrest Cox were driving while

at the Boost Mebile store when they had contact with Mr.
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And Mr. Dennis reported -- Mr. Rufus Dennis reported
self driving that vehicle on March 6th, i3 that right,
20177

Yes, he advised that arcund that time perioed he was
driving that white Impals.

Did he say whether or not he allowed other peorle to
drive that Impala?

Mo, he advised that he and his mother were the only two
that dreve that vehicle.

With regard to the phone number 402-312-6473, did you do
anything with regard to your standard procedures of
trying to access the cellphone regords?

Yeg, I was first able to determine that the number was
active as a Sprint Spectrum, being Sprint, PC5 cellphone
number, From there I drafted the search warrant
affidavit for that number. And sent it, I believe,
electronically te Sprint.

And the information we've digcussed here today was the
information that you used as the basia of that
affidavit?

Yes, Ma'am.

Ms. MILLER: Your Honor, I'm offering what has been
marked Exhibit Number 1, which is a certified copy of

that. zearch warrant.
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MR, MILLER: HNo pbiection.
THE COURT: 1 Js received,
(BExhibit Number 1 is/are made a
part of This bill of exceptions
and is/are found in a separate
volume of exhibits.)
And you told us earlier about what happens when you have
cell phons records. Did this game process conbinue in
this particular case?
It did,
S0, once you got your cellphone records returned, what
if anything did vou do with that information?
T bturnad the records over == well, booked 2 ¢opy into
property, but then took a copy of the records and had
Nicholas Herfordt with the Omaha Folice Department in
our digital forensics plet the data specifically for
March &th, 2017.
And what i1f anything did that pleotting tell you?
The important part was that 19%9:4% hours, belng the phone
¢all between that of Forrest Cox's cellphone and Laron
Fogers' cellphone, the phone numbey 312-6473 is in the
general proximity of 4Znd and Ames,
What happened next in the course of your investigation.
Fellowing that I lssued 2 —- well I attempted to locate

Forrest Cox at addresses that he had on file through
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prior police contacts. We werse unable to locate him and
issued what's called a legavte warrant within the Omaha
Police Department for that party.

What's a locate warrant mean?

It's an internal pilece of paper that inputs into our
system showing that 1f the party has any contact with
police, which unit specifically i= attempting to contact
this person.

And what happened next?

Jumping forward to -~ it would February 26th, 2018, I
got a call from my boss at the time, Sergeant Joe Wherry
advising that Forrest Cox was a I believe a passenger in
a vehicle and was being detained for an open container.
Actually, T'll back up. In the procesg of walting for
Mr. Cox to be found, I went and drafted a buccal order,
a DNA order. And had that signed by a county court
judge in order for the collection of Mr. Cox's DNA to be
gathered once he was located.

Do you recall bLhe date that you obtained that order?

I don't off hand?

Was 1t some btime before February 26thm 20187

That's correct?

S0, on February Z6th, 2018, vou were advised that

Mr. Cox was a passenger in a vehicle and was bheing

detained?
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A.

Yes, Ma'am,

Did you have an opportunity to speak with Mr. Cox on
that date?

T did.

And how did that come about?

Mr, Cox wag transport te OPD Central Station. At that
time I was agtually -- it was a regular work day, but I
was off. And I was -- ! came in teo conduct that
interview with Mr. Cox,

What time did that interview take place?

I believe at appreoximately Z2:00 p.m, Lel me give you an
gxact time here. I helisve I met with him at 2:18 hours
p.m.

How long did your conversation with Mr. Cox take?

I believe approximatsly 45 minutes.

Ta Lt fair to say that it ended a Little after 3:;00
o'clock?

Yes, Ma'am,

Again on February Zeth, 20187

Yas Ma'am.

When you met with My, Cox did vou advise him of his
rights?

T did,

And just walk us through how that process took place?

I read them off the Cmaha Police Department rights
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adviscry form, golng one guestion at a time, asking the
party yes or no to those queationsg, as tThey either give
an answer in the affirmative or the negative, T would
write that down on the rights advisory form.

And is this entire process audic and video recorded?

It is.

And how is it audio and video recorded?

You knaow, I don't know the name of the system anymore,
but it is & ==~ there's a camara on the ceiling and a
camera on the wall. Simply starte by us hitting a
butten. We can then download the data, place it onto a
DVD, and then we book that DVD into property.

Showing you what's been marked as Exhiblt 2 and
Exhibit 4 for identification. Can you just tell the
Court what Exhibivs 2 and 4 are?

Yez., Exhibit 2 is a DVD that I created and reviewed as
of yesterday te ensure that it 1ls a working copy of ths
interview with Mr. Cox on February 26&6th, 2018,

Te it a full and complete interview of Mr. Cox?

It iE.

Okay. And Exhibit 47

Exhibit 4 is 2 copy of the Omaha Police Depariment
rights advisory form that ils in my handwriting that 1
would have completed on February 26th while in the

interview room with Mr, Cox.
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And is that an accurate copy of the rights advisory form
that filled out?
It is,
MZ. MILLER:; Your Honor, at this time I offer Exhibits 2
and 4 into evidence?
MR, MILLER: No okjectiaon,
THE COURT: No chijection?
MR, MILLER: No cbhiection,
THE COURT: 2 and 4 are received.
{(Exhibit Numberz 2 and 4 is/are
made a part of thisz bhill of
exceptions and is/are found in
a zeparzte volume of exhibits.}
Detactive, you had an cpportunity Lo review Exhibit
Number 2, which was the interview of Mr. Cox, right?
Yes, Ma'am,
And in that interview at any time did Mz, Cox actually
admif teo sheoting Mr. Rogeras?
He did not.
Okay., What information, if any, did yvou receive from
Mr., Cox in that interview that is of =ignificance to you
investigation?
He was able to gonfirm during the time period of March
2017 that he did in fact have the phone number

402-312-64732. He advized that he was actually at the
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and that on that date he had his phone., He alse adviszed
that -- (interrupted)

M5, MILLER: I'm going Lo stop you bthere., You
said on that date? What date.
I'm zorry, March 6th, 2017.
Thank you. What else did he advise?
Mr. Cox stated that he in fact was at the Boost Moblle
ztore with a party by the name of Rufusz Dennis.
Acknowledged knowing that officers had video of that
incident. Alsc stated that after leaving Boost Mobile
he was dropped off, I believe, at his brother Rashad
Mackin'e house near 58th and Brown. And then was picked
up by a female parlty by the name of Lateah Carter. And
went to Lateah Carter's house near 18th and Grace
streets where he spent the remainder of the evening with
her until the next morning.

And then lastly, the importance of it, would be
that he when asked if he was in the area of 4Znd and
Ames Avenue on March eth, 2017, he denies being anywhara

'
in the area of that leocation. '
At any point during your interview with Mr. Cox that
took approximately 45 minutes, did you ever lsave the
room?

T believe T dJdo,
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Okay. And why did you leave the room?

I helieve at one point -« T believe T leave the room two
times. Once was to get the kits to collect DNA.  So, T
actually had an ¢rder -- a DNA grder out for Mr. Cox in
ancther homicide investigation. That was invelving a
party by the name Malik Stelly, who was an acguaintance
of My, Cox. And during that investigation I determinad
Mr. Cox was with Malik Htelly arcund the time of another
homicide.

So, for that I needed his DNA, B¢, for this case
and that case I step ocut of the room, collect the DNA --
or IT'm sorry -- come back in with the DNA kit, collest
it. The second time I leave the room I bhelieve I
stepped out mementarily to speak with my boss Lf there's
any focllow up guestions that he wanted me to gather.

And then I come back in and finish the interview.

So, let's take the first one, Did Mr, Cox comply with
the DNA order?

He complied with heth of them,

Okay. And when you came back in the second time did you
agk Mr, Cox any other guestions?

T did. That's when T asked him the quesation i1f he was
in area of 42nd and Ames on the date of March ath, 2017.
At any time during the course of your conversation with

Mr, Cox did he ever ask to speak to his attorney?
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Q.

Q.

Q.

B

He did not.

Did he ever try te stop the interview that vou ware
conducting with him?

The only thing Mr. Cox says at ong point is he's done,
And I can probabkly give you an exact time, but he
continues to answer guestions after szaying he's dons.
Of course thizs converszation would be on Exhibit

Number 2, is that right?

It is.

And can you please tell us what time approximately that
statement was made.

I can. Let me so if T gan find it.

If you'd like toe look at your report.

You know T thought I noted the time in here, but 1 did
not. I'm gorry,

Okay. Was Mr. Cox under arrest at the time he was
speaking with you?

I bellieve technically uniform officers had him undern
arrest for thse open contalner, but not for the homicide.
What happens after you concluded vour interview with
Mr, Cox?

He was release from QFD Central Station and T believe he
was Just cited for the open contalnar,

Bo you have any other contact with Mr. Cox after

February 26th, 20187
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Todid?

And when and how was that?

Following the interview with Mr. Cox an arrest warrant
was drafted and prezented to the County Attorney's
office. At that time a first degree murder was issued
for Mr. Cox., On March 8th, 2018, when My, Cox was found
by our fugitive unit he was brought back down Lo OFD
Central Station and I met wilth him at that time.

Did you advige Mr, Cox of his rights again on March B8th,
20187

I did not.

Why not?

Asked Mr, Cox, I told him that based on the statement he
had this was his opportunity now even though the warrant
was issued 1f he wanted to come in and ¢larify any
information, Mr. Cox simply stated he wanted to be
booked on it. If he could bock him. And 50 I complied
with that reguest and booked him on the warrant.

So, he didn't provide any other information to you?

He did neot.

And again was Lhis albelt brief interview on March 8th,
2018, audip and video rocoyded?

Tt was.

And then bhooked into property?

It was.
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Have you had a chance to review that audio and video
recording of that interview?
I have,

MR, MILLER: I'm showing vou what's been marked as
Etate's BExhibit number 3 for identificaticon., Can you
please tell the Court what Bxhibit Number 3 is?

Yes, it is a copy of the interview on March #th, 2018,
that I made regarding the interview with Forrest Cox
that T have reviewed,
And is it a true and accurate copy of the short
interview you had with Mr. Cox on March 8th, 20187
It is.
MS. MILLER: Your Honor, at this time I would
offer Exhibit Number 3.
MR, MILLER: HNo objection.
THE COURT: 3 is received,
{(Exhibit Number 3 is/are made a
part of this bill of exceptions
and iz/are found in a separate
volume of exhibita.)
M3, MILLER: May I have a moment, Your Honor,
THE COURT: You may.
Did all events that you've testified about take place in
Douglas Ccounty, Nebraska?

They did.
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M&. MILLER: I have no further questions for
this witness, Your Honor.
THE COURT: Any cross examination?

CROSS EXAMINATION

BY MR. MILLER:

Detective Hinsley, the shooting occurred on March 6th,
2017, correct?

Yea, sir.

And then Mr., Rogers passed away on March 27th, 201772
Yes, @ir.

Prior to Mr. Rogers passing away was Forrest Cox's

name -- did it come up in the investigation?

Pricr to March 22nd, I don't believe it was. Like 1
gaid, the investigation was being conducted by Johnny
Palermoc. And when I asked him for what he had done on
the case Lt was pretty much nothing.

50, then when Mr. Rogers passes away on March 22nd,
that's when you're reassigned to the caze and start your
investigation, 1z that right?

Yo, sir.

And when in relaticonship te March 22Znd did Forrest Cox's
name come up in the investigation?

I believe it was either on the 22nd or the 23rd.

S0, it was either the same day that you wers assigned or

the day after?
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Q.

Yes, sir.

And then the applicatien for the search warrant on that
phone number asscciated with Mr. Cox was March Z4th,
20177

Yes, sir.

And any information inside that affidavit would have
been information that was collected prior To Mazch Z4th,

correct?

All right. What -- what -~ 1lg it falvr te say that the
bulk of the investigation in this case took place in
March of 20177

I would say late March or sarly hApril, vyes, sirn.

And what investigation was done from April of 2017
after?

I want to =zay there was some interviews with some
witnesses attempting to locate Forrest Cox was a big
part of it. PFrior te that I had presented the case to
Don Kline and Brenda Beadle and they wanted --
(interrupted)

When was that?

I believe it was April of 2017, They alsoc wanted a -
they wanted to know what Mr. Cox's statement was going
to be towards us before we pursued anything in the case.

So, you presanted the County Attorney with the case
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wanting them to file charges against Mr. Cox, correct?
Fossilly, 1f they thought the case was at a peint where
LT ocould be presecuted.

In April of 2017 you wanted them te file charges of
first degree murder against him?

Well, vyou know, looking back that far, I know we
presented 1t a series of three fimes. There was another
time when an individvoal by the name cof Tobias Swift was
interviewed and gave & statement, Following that we
also presented the casze again.

And it 1s not uncommen in homicide investigations
to present the case early on to the County atbtorneys for
them to have an understanding on where the case is at,
a0 a3 1t develops we're net =tarting from zero and going
forward.

But at all points when it's presented to the County
Attorney's office you were told that they weren't going
to file and that vou needed to talk to Forrest Cox
first?

That is correct,

When did this locate go out for -- this locate warrant
go ocut for Mr., Cou?

It would have been March 2017.

S0, when you had -~ basically, when you identified him

2% & suspect you wanted to talk to him and 8o you put
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this locate warrant oubt for him?
Yes, =zirn,
That means that if he comes into gontact with any law
enforcemant they'll detfain him until you can
investigate -- or talk to him?
In theory, ves.
8¢, based on yaour conversabtlons with the County
Attornsey's office —-- well, let me back up.

80 then February 2éth, of 2018, then when Forrest
Cox iz then detained by Omaha Police Department and
brought down to be interviewed by you, correct?
Yes, sir,
And prior to that date you had been told by the County
Attorney's office that they weren't going to file on
Forrest unless you got a statement against him that you
could disprove, correct?
That's not what they said. They just wanted bto know
what he had to say.
Well, didn't you testify at prelim about this?
You gould remind me, I don't recall.
We had a prelim on this case?
Wa did, yes,
Up in county court, correct?
Wer did,

And you testified at that?
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I did.

And do you deny telling me at that time that the County

Attorney —- that they wanted to basically get Forrest,
cateh him in a lie, =o that they could c¢hargs him?

I would be shocked if my statement was we wanted Lo
cateh him in 2 lie. So, I don't know without reviewing
the transcripts of that, I can't tell you what T eractly
sald in that prelim back in 1t would be April now.

All right. Well, that may not have been what you
specifically said, but that was your mindset, wasn't it?
When yeu went inte the interview on Februsry 26th, 2018,
correct?

No. Mr. Cox could have came forward and teold me other
information that I gould have proved as being credible,
Lo,

All right. Well, you hadn't spoken to Lateah Carter
pricr to February 26th, 2018, had you?

I had not no, That was the first time her name ¢ame up
was when I spoke to Mr. Cox.

All right. During the interview of Mr. Cox on February
26th, at the two hour -- or excuse me, at the Z2:37 p.m.
mark, do you recall telling him all I have to do now iz
prove that you're lving to me and they'll charge you?

I do recall that.

Okay. So, your mindset going into that interview based
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on talking with ths County Attorney was we've gobt to
catch him in a lie in this interview =so we can charge
him with first degree murder, correci? I mean your own
words said that?

Yeah, but we alse sat & Lot in our interviews that, you
kriow, you're trying to illicit a statement through
deceit., Whether that's true or net --

At that peint vou'd already gotten =- you'd already
alicited the statements from him,

But also, had he changed his story and given me
somaething more truthful from what I can prove through
the evidence, the interview probably would have
continued to see where else it would have led.

But the things we do know for sure, you presented this
case to the County Attorney's office three times prior
to February 26th, 20187

That's fair.

All three times they denied filing charges until you
spoke with Cox -- with Forrest Cox, correct?

That probably falir.

And during that statement - or during that interview
with him you made a statement, all I have to do is prove
that vou're lying and they'll charge you.

I did say that, yes, sir.

Who is they?
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It would be the County Atftorney's office.

Yetr you don't want to say that vour mindsebt going inte

that interview was I need to get something I can use

against him, catch him in a lie, so they'll ¢harge him?

I mesan, to stay what my mindset was six months agoe, 1

can't testify to that. But I would have preferred for

him to come in and give a statement that bensfited him

mare than it would have hurt him.

And bazed on those conversations with the County

Attorney's office, vou were going to get a statemant

from him ne matter what, correct?

Well, if he regquested an attorney T wouldn't have been

akble to get a statement.

Well, he did numerous times, he wanted to stop?

Just one time he said I want to.

Just one time?

I believe s0.

Okay.

He gays 1'm done,

Okay. At the 2:28:50 mark he says, look,
talking about this. And you cul him off,
him, and you kept going.

Sounds about right.

And at 2:28:50 mark at the 2:30:52 mark he

I'm donse

you ignored

says look,

I'm not akout to go over nothing, Again you cut him
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off, Ignore him. And continue azking him guestions.
50, that's at least twice?

Well, your first guestion was he said that he wanted to
stop., For him to say I'm not answering something and
ragquesting an attorney are btwe different things. I
think we both agree on,

Saying, look, I'm not abhout to go over nething with you
iz not him wanting to stop talking te you?

Well, he continuved to talk and not request an attorney.
Because you interrupted him, didn't you? You didn't let
him stop. You kept asking him gquestions?

Correct,

You did the same thing the time before when he says
lock, I'm done talking about it. And you interrupted
him while he was saying that and continued to talk to
him, didn't you?

That is correct.

You didn't clarify what he meant by that, did you?

Ne.

Now, when —- on February Z6th of this year Forrest Cox
was not there at the police station veluntarily, was he?
I mean -- I mean prokably not, no. I <an't imagine that
he waz —-- I mean he alluded coming in for a year. I
zan't imagine on February 26th he wanted to come in and

give a statement.
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Q.

Q.

Well, you had the locate warrant for him?
Correct.
And you had thisz DNA corder for him?
Correct,
S0, he was detained, was he not?
He was., And based on the fact that he had, I beliesve,
an open container that day.
¥You didn't ¢all him up that day and he came down and
said I'11 talk to you, did you?
N,
Now, prior to him being placed in the interview room
that day, vou collecgted his cellphone frem him that day,
didn't you?
I believe uniform cifficers took it from him.

MR, MILLER: Could I have a moment, Judge?

TRE COURT: You may.
The interview on February 26th of this year with Mr. Cox
ig when he tells you that he's with Lateah Carter on the
night of the shooting, correct?
That is correct,
And it is only after that point do you interview Lateah
Carter, corrent?
That is correct.
When was that intervisw?

You know, early March 2018, T don't know the exact date.
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And then sarly March 2018 is then whan you got the
arrest warrant for Forrest Cox for first degree murder,
correct?

That's correct.

And did you get that arrest warrant after speaking with
the County Attorney's office then?

I did,

And you told them that you think that you had cauwght
Forrest Cox in a lie, correct?

Ho, I drafted an arrest affidavit and presented if, I
believe, to Brenda Beadle who reviewed it and from thers
she decided to pursue the first dagree murder warrant.
And the only differsnce between that and what you
presented on that day and what you previously presented
wags this information from Lateah Carter where she says
Forrest Cox wasn't with her that night, corrsct?

I'm trying to remembsr bhack to the arrest affidavit., 1T
can't sven say for certain if her statement was in the
arrest atfidavit.

Well, something different would have had Lo be in it?

I balieve the -~ I know we added in the part that he was
interviewed on the 26th. &and that on that date he
denied being in the area of 42nd and Ames, but confirmed
to having that phone and phone number.

The interview room that Mr. Cox waz in on Fehruary Zoth,
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2018, was he able to coma and go that room freely? I
mean he open the door on his own and get out?

Yeah, he can., It is unlocked, It iz a fire code you
can't lock =omebkeody in a reoom. So, I have had people
get up and walk out of Lhe police station before. 8o, I
mean, the door is shut but it is accessible to open.
End if Forrest got up that day and walked out would you
have detained him?

The unifeorm officers would have cause te, I wouldn't
have for my stuff,

What level 1z it on? What floor of the police station
le 1t on?

It's conzidered the fourth floor, but it's actually the
third floecr, because our basement or sub-basement is
congidered floor one. S0, it's cn floor three.

How would you have to get out of the police station?
You could walk to any stalrwell that's marked as a fire,
and every door you can get out, you Jjust need a key card
to get back in, 5S¢, I mean, I've had psople gat out of
the interview rooms, walk stralght to where they see
sunlight, go threough the door and take the elevator

down. I mean, T followed them out just to make sure
that they get out of the station, but --—-
MR. MILLER: No further guestions, Judge.

THE COURT: Any redipect?
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My, MILLER: Yes, Your Honor.

REDIRECT EXAMINATION

I just want to ¢larify, You stated that when Mr. Cox
was detained on February 26th, 2018, a cellphone was
recovered on hig person, is that right?
T believe cne was.
Was that the same cellphone that we've been talking
albrout, the 402-312-6473 number?
It was not.
And did you ask him about that particular phone number
and whether he sTill had that phone?
I did.
And that was during the interview on Bxhibit number 27
Correct,
And did he say he lost it?
He did.
M&, MILLER: I have no further gquestions for
this witness, Your Honor.
ME, MILLER: ©Necthing further.
THE COURT: Al right. You may step down.
THE WITNESS: Thank you, Ma'am.
THE COURT: May this witness be excused?
MS, MILLER: Yes, Your Honor,

MR, MILLER: Yes, Your Honor,
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THE COURT: You may be excused. Thank you.

THE WITNESS: Thank you, Ma'am.

MS. MILLER: The State has nothing further,

THE COURT: Do yow rest?

M&., MILLER: Yes.

THE COURT: Mr. Miller?

MR, MILLER: We have no evidenge, Your Honor.

THE COURT: (OQkay, Beoth sides rest. Do the
parties wish bto make argument oy submit written
argument?

MS., MILLER: Written argument, Your Honor.

MR, MILLER: Judge, we'll submit written
argument, but I do want to poeint out a few things for
vou to be awarse of by watching the video of this
interview,

At the 2:22:10 mark, when Mr. Cox is belng advised
of his rights, he's asked are you -—- you know, the final
question, are you willing Lo talk Co me now, And
My, Cox answers I'm willing to give my DNA. And we
point that out because Mr. Cox alb that time right away
when he's read his rights shows reluctance to speak with
afficers,

As previcusly polinted out at the 2:28:50 mark he
says, look, I'm done talking about 1t. Detective

Hingley cuts him off, ignores him, and continues to
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interrogate him,

At the 2:30:30 mark, Hinsley tells him I have
anough probable cause to charge you. Mr. Cox becomes
frustrated and says, man I -- and agailn Hinzley cuts him
off, won't let him say what he wants to say at that
time.

And then from that point until the 2:32:52 mark
continues to cut off and interrupt Mr. Cox when he's
trying to assert that he deesn't want to speak any
longer,

This culminates in that frame at the 2:32:32 second
mark where he says, lock, 1I'm not about to go over
nething. And Hinsley cuts him off again and continues
te ask -- he asks the guestion, what brothers were you
with,

50, he continuved to ignore his reguests that he had

nothing more to say. And then Judge, cbviously, I've

already peinted out that at the two hour -- or excuse
me wew 2:37:02 mark, where Hinsley after continually

interrupting him and not letting him, you know, say that
he doesn't want to talk anymore. As soon as he glves
hig final statement to him, he says, all I have to do
now is prove that you're lying to me and they'll charge
you,

Lo, those are important pileces of it, teoo, Judge.
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THE COURT: OQkay. How long do the parties --
do you want simultaneous submissions or —-- and how long
are you reguesting. Let's get a briefing schedule.

M5, ANDREWS: T need ten days, Judge.

THE COURT: Ten days.

M3, MILLER: Is it all right i we reply to
theirs, Your Honor? Thank you.

THE CQURT: S¢, ten days for Defendant and --

ME, MILLER: We just need a week after,

THE COURT: A week after, Okay. Is there
anything else we need to take up on the record at this
time?

MR. MILLER: ©No, Your Honorn.

THE COURT: From the State.

M&., MILLER: No, Your Honor.

THE COQURT: Thank you. We're adjourned.
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{On Novembey 20th, 2018, in the District Court of
Douglas County, Nebraska, before the HONORABLE KIMBERLY
MILLER PANKONIN, District Judge, with ME, ANN MILLER and
Ms. AMY JACOBSON, appearing as counsel for the State and
MR. MATTHEW MILLER and MS, NATALIE ANDREWS, appearing as
counsel for the Defendant, and the defendant being
present in person, the following proceedings were had:)

THE COURT: We are here in the matter of the
Srate of Nebraska vs. Forrest R, Cox, IIT. Case Number
CR 18-1Z85. Would the parties enter thelr appearances,

MS, MILLER: Ann Miller and Amy Jacchbsen,
Deputy County Attornsys on behalf of the State.

MR, MILLER: Matt Miller and Natalie Andrewsz
on behalf of Mr. Forrest Cox.

THE COURT: And how are we procesding today,
Mr. Miller?

MR, MILLER: Judge, right now this case iz set
for trial on December 3rd. We are asking and making an
oral metion to continue tThat sentencing —- or axouss
me —-- that trial date. There's been some new
information in the form of a search warrant that needs
to be addressed. And the defense was -- we need
adequate time to prepare a defense depending on what the

Court's rulings on that new metion -- or exXguge me --
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new search warrant. And so for that reason we'rs asking
for a continuance of the trial date.

THE COURT: TIs that correct, Mr, Cox?

MR, COX: Yes.

THE COURT: Okay. Does the State have a
position?

M3, MILLER: The State has no objecticn to the
continuance, Your Honor.

THE COURT: And in looking at the Court's
calendar the firegt available trial date would he May
13th, 2018, toe continue this matter, Do you and your
client still wish the court to continue the matber till
May 13th, 2018, Mr. Miller?

ME. MILLER: VYes, Your Hohor,

THE CQURT: Is that correct, Mr., Cox?

MR, CO¥: Yes,

THE QOURT: I am granting your moticon to
continue. I'm continuing trial in this matter to May
13th, 2018 for five days. Mr. Miller, you indicated
that there's an additiconal search warrant that has --
that needs to be addressed by this court. Are you
planning on filing a motion?

ME. MILLER: Yes, Judge.

THE COQURT: Okay. We will hear that motion to

suppress on December 1lth, 2018 at 10:30 a.m. Does that
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date work for you, Mr. Milley?

MR, MILLER: Yes, Your Honor.

THE COURT: Ms., Miller or Ms, Jacchsen?

M&%, MILLER: Yes, Your Honor.

THE COURT: All right, Is there anything
further we need to take up on the record at this time?

MS. MILLER: Your Heonor, the State would Jjust
point out we did file motions to endorse selectronically
today. And I just wanted to bring that to the Court's
attention and have it address if at all possible.

THE COURT: Mr. Miller, have you had the
opportunity to review the reguests for endorsements?

ME. MILLER: Judge, it's evidently been (ilad,
I haven't seen it yet, but if it'g =- I'm zure it's the
standard endorsement, 50 we don't have an objection to
it.

THE COURT: OQkay. Leave 1s granted for the
additicnal endorsements. Will you submit an order,
Ms., Miller?

Ms. MILLER: Yes, Your Honor.

THE COURT: ©Okay. Anything else?

MR, MILLER: I don't believe =0, no.

M&, MILLEE: No, Your Honor.

THE COQURT: Okay. We're adjiourned.
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{On January 1lth, 201%, in the District Court of
ouglas County, Nebraska, befors the HONORABLE KIMBERLY
MILLER PBPANKONIN, District Judge, with M5, ANN MILLER and
M5, AMY JACORSON, appearing as counsal for the Stale and
MR, MATTHEW MILLER and MS, NATALIE ANDREWS, appearing as
counsel for the Defendant, and the defendant being
present 1n person, bthe following proceedings were had:)

THE COURT: We are here in Che matter of the
State of Webrasks vs. Forrest R. Cox, III. Case Number
CR 18-1285. Would the attorneys enter their
appearances?

ME. MILLER: Ann Miiler, Deputy County
Attorney on kehalf of the State,

M5 . ANDREWS: Natalie Andrews and Matt Miller
on behall of Forrest Cox who 18 present before the
Court.

THE COURT: I show we're here today for
Dafendant's motion to suppress that was filed
December 5th, 2018, is that correct?

MS. BNDREWS: Yes, Judge,

THE COURT: Are both sides ready to procesd.

M5, MILLER: We are, Your Honor.

THE CQURT: All right. You may procesad.

M8, MILLER: Ycour Honor, the State I1s going to




1o

11

12

13

14

15

16

17

18

24

[
|

55

begin this motion to suppress hearing by re-offering
Exhibit Number 1. This was previously received by the
Court on Qctober 9th, 2018, And just for the record, 1t
iz a certified copy of a March 30th, 2017 filing in the
digtrict court for a search warrant in regards to
telephone number 402-317-6473.

And at this time the State would offer what's been
previously marked as State's Exhibit Number 5 for
identification, This waa filed in criminal court on
November Z0th, 2018, This is an affidavit and
application for issuance of a search warrant for
cellular phone records. Again, for that same phone
number in Bxhikit Number 1, 402-23212-6473, for the time
period from January lst, 2017 to March 24th, 2017,

At this time I would reoffer Exhibit Number 1 and
offer Exhibit Number 5.

THE COURT: Any chijection?

M&. ANDREWS: Your Honor, I have no objection
to Exhikit Number 1. However, I do have an objectiocn to
Bxhibift Number 5. And I realize it is rather unusual
but if the Court will allow me to make my argument as to
the objection until after the questicning of the
detective,

THE COURT: Okay.,

MS. ANDREWS: Thank you.
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THE COURT: 5S¢, I will reserve ruling on
Exhibit 5.

MS, ANDREWS: Thank vyou.

THE COURT: You may proceed,

M%, MILLER: Ycour Honor, that's all bhe
evidence the State has at this time for this motion.
So, I guess I'll put Detective Hinsley on the stand so0
that we can proceed with the questioning as to Exhibit

Number 5 which needs o be offered for ocur hearing.

RYAN HINSLEY,

witnesg herein, after bheing first duly sworn to tell the
truth was examined and testifled as follows;

DIRECT EXAMINATION

BY M5. ANDREWS:

Detective, gan you please state your nams and spell your
last name for the record?

It's Ryan, R-Y-A-N. Hinsley. H-I-N-5-L-E-Y.

Detective Hinsley, how long have you been a member of
the Omaha FPolice Department.

Approximately 14 years.

And of those 14 years how long have you been a
detective?

Sorry. Approximately eight years.

And have those entlire eight years been with the homicide

unit?
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They have not.
What unit was that previously?
I did time in our —— at the time it was north/south
investigations. Now it is our auto theft bhurglary unit,
Major crimes as a reglonal detective., And then five and
& half years in homicide,
Fair te say that in your eight years as a detectlive
regardless of fhe department that vou have been
responsible for executing search warrants?
Yes, Ma'lam.
As well as submitting them for the court's approval with
respect to probable cause?
Yes, Ma'am.
Thank vyou.

MS. ANDREWS: May I approach to retrieve the
exhibits, Your Honor?

THE COURT: You may. Would you like both of
them?

M3, ANDREWS: Yes, please.
Detective, I'm handing you Exhibit 1 as well as 5.
Okay.
Now, in this particular case you were zsked at the
direction of the County Attcrney Lo remove certain
language from Exhibit Number 1 bsfore yvou produced

Exhibit Number 5, correct?
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I was asked to change the ~- [ believe the statute
numier and upon ceonsulting with the County Attorney's
office, what was decided to be done is tTo keep the body
of the affidavit, mesaning the probhable cause for the
aifidavit the same, but use the updated version of the
cell phone search warrant that I was now using, with the
new statute for the warrant itself.

This statute that you're menticning, are you familiar
with it also being referred te as the Federal Stored
Communications Act?

Yeag,

Okay. Now, how many Times have you applisd for cell
phone records under the Federal Stored Communications
Act approximately?

You know, I can't testify to that, because I know since
it's been updated a few years ago. Ballpark maybe 50.
Fair. And how many times when vou apply for cellphone
records under the Federal Stored Communications Act, of
those 50 times were they approved by the county court
judge?

Bvery time,

Now, have you had other cases akin to this particular
one whare you had to obltain & subsequent warrant
removing the Federal Stored Communicabtions adct language?

I personally have not. Other people T work with
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directly have.
Okay. So, you wers familiar at least with this
prachice?
I knew that it was ocourring, yes,
Row, in this particular case, 1f I can direct your
attention to Exhibit Numbsr 57
Okay.
In addition to removing the language with respesct to the
Federal Stored Communications Act, didn't you also add
approximately a page of boilerplate languags?
Likely through the course of the template heing updated
it has been added versus the one from 2017. Now, on the
day that T regubmitted this Lt 1s not the day that 1
added that language.

THE COURT: It is not the day what?
It is not the day that I actually typed in the new
language.

THE COURT: Okay. Thank you.
But you would agree with respect to Exhibit Number 5,
that from the last paragraph on page four of the
affidavit until approximately the second to last full
paragraph of the affidavit cn page 5, that this all
consists of additional language that was not within
Exhibit Number 1, correct?

I would agree with you on that.
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Okay. The new search warrant, Retective, Exhibilt
Number 5 was obtained on November 14th, 2018, correct?
Let me verify that. That is correct,
So, that was more than a year and a half after vou
obtained the initial warrant, Exhibit Number 1, for the
cell phone number 402-312-64737
That iz correct.
And with respect te that initizl warrant, Exhibit
Number 1, you testified in a metion hsaring in Cctober
of 2018, correct?
That sounds corract.
So, you acguired thilis new search warrant approximately a
month after the motion hearing?
That is correcgt,

MS., ANDREWS: I have no further questions.
Thank you, sir,

THE CCURT: Any guesticns?

MS. MILLER: Just a couple follow up, Your
Honor. Thank vou.

CROBE EXAMINATICN

When it was vequested by the County Attorney's Office to
obtain a new search warrant, and I'm showing you Exhibit
Number -- or what's been marked as Exhibit Number &, why

wag additional information added with regard to your
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template on the —- pages 4 through 5 that were discussed
previously?

Well, much like as anvthing changes, it is just new
information that since March of 2017, the cellphone
industry has changed. We can -~ we can request
different data as well as kind of just the best verbiage
that working with our digital forensics unit we had come
up with., 8So, from March of 2017, that was the hest
verbiage and data that T was reguesting versus Novembary
L4th, 2¢i18. 8o, a year and a hall later, we've kind of
amandad our language as well as now we know we can ask
for different things within the g¢ellphone data,

Az far as that cellphene data goes s that cellphone
data scmething that is static or does that evidence
become stale at some polnt?

No, the evidence is always the samea. It is the provider
that always holds on to the same information. It is
just how we ask for it that changes.

And before signing any of vour affidavits de you read
all of the language that eithsr you've inciuded or that
was supplied in the template?

I do.

Do you regularly make any changes or updates to that
information?

I do.,
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And did you review Exhibit 5 before signing it?
I did.
And was everything current and accurate as to the best
of your knowledge on the date in time In which you
signed Lo?
It was.
And that wag on November 14th, 20187
Yes, Ma'am.

M&, MILLER: I have no further guestions at
thiz time.

THE CCURT: Anything further?

M3, ANDREWS: Just a couple, Your Honor,
Thank you.

REDIRECT BEXAMINATION

BY M5, ANDREWS:

Detective, when you indicated that you amended our
language or we amended our language. Is our a reference
to the Omaha Police Department?

It is a veference to members of the homicide unit along
with our digital forensics unit, We regularly getl
together and discuss Facebook warrants, cellphone
warrants., Typigally, Oscar Diegez and Nick Herfordt who
are in our digital forensics unit keep up on the latest
verbiage that veu want te put in for data that we can

collect. 5o, we do work with them a lot of the times
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they'll send us updates to what we the want to start
pubtting into our warrants and to start asking for these
correctly,
Okay. And each of those unlts that you are referencing
arg within the Omaha Police Department, correct?
That is correct.
And nene of that initial language had facts specific to
the investigaticen in this particular case, correct?
Nothing I changed within the two had anything to do with
the case,
Thank vyou, Detectivae.
Yerum, Ma'am.

THE COURT: Anvthing further?

M5, MILLEE: N, Your Honor.

THE COURT: All right.

MS. ANDREW3: With respect to my objectlion.
Thank you, Your Honor.

THE COURT: Okay.

M3. ANDREWS: Your Honor, I am objecting to
Exhibit Number 5 in its entirety. The basis being my
client's fundamental due process right to a fair trial,
In this particular case, Your Honor, as we've discussed
this Court has already ruled on Exhibit Number 1. The
first search warrant for this particular celiphong in

this caze. And in this Court's November 213t order, it
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was determined that the search of the cellphone was
unlawful, Therefore, tThe evidence that the State had
acoguired against Mr., Cox would be the fruit of the
poisonous tree, That being the initial unlawful search
and seizure of this particular cellphone.

For that reason, I am azking the Court to consider
sustaining my chijection and not allowing Exhibit
Number 5 to even be offered and considered by this
Court, because I think it would deprive him of his right
to a fair trial,

I'm these cellphone cases that have come about, Your
Honor, in the laszt approximately five years, as
Carpenter was decided in June of 2018 and Riley was
decided in 2014. What the Court has made c¢lear iz that
it is not applying any new rule or exception with
reapect to cellvhones. Rather, what the Court decided
to do in Riley with respect to content information on
cellphones and in Carpenter with respect to CSLI data on
cellphones ls to simply apply the same principals and
words of the ¥ourth Amendment that have always been in
rlace.

And I think that the difficulty here at trial
levels, where we do not have the benefit of reviewing
cases solely and from afar and just not on paper, is

adiusting our mindset from the traditional scenarios
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where search warrants are applied for and executed to
the more modern scenariog where search warrant arvre
applied for and executed such as with cellphones.

The reason I bring that up is because in Riley the
Court indicated that typically law enforcement's search
of a cellphone is in fact more exhaustive and intrusive
than a search of a residence.

and I'm confident, for example here, if I were
obdecting to & subsequent search warrant, let's say of
Mr. Cox's residence, If there had been a search warrant
applied for and as a result let's say law enforcement
found a firearm within s backpack. If the Court
following that meotion hearing had ruled the search
warrant was insuffilcient under the Fourih Amendment
either for prchakle cause or for failing to meet the
particularity regquirement or a combination therecf, I'm
confident this Court would not allew the State to then
hold on to that fruidt of the poiscnous tree, the
evidence unlawfully ckbtained under the Fourth Amendment.
And simply apply for & new search warryant until they got
it right.

The same should apply here. If this is allowed,
Your Henor, unfeortunately what ogcurs is the Fourth
pmendment is rendered meaningless., It is meaningless if

after the Court rules in a defendant's is favor with
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respect Lo & search warrant, the State can gontinue to
have law enforcement apply and then execute a subseqguent
search warrant on the evidence that was already
unlawfully cobtained.

%o, for theose reasons, Your Honor, I am asking the
Court to sustain my oblection with respeclk to Exhibit
Numbher 5.

And if the Court would like briefing on the matter,
T'm happy to submit that on that particulay issue, And
if Court is not inclined to sustain my objecticn as to
Exhilit Number 5, T'd asgk the Court alternatively
consider sustaining my objection with respect to the
additional information that Detective Hinsley indicated
was added from the new template, which starts on the
bottom paragraph of the fourth page of the affidavit and
concludes the second to last full paragraph on the £ifth
page of the affidavit. Thank you, Judge.

THE COURT: Ms. Andrews, wouldn't you agrea
with the Court that the recerds here sought are
something that are not fluid and would not have changed
as opposed to things found in & home search in 2017 and
a search in 20187

MG, AWNDREWS: Well, I think, ¥Your Honor, what
we're still talking akout here ls physical svidence in

the sense that it's a cellphone, And further it i1s then
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documents that can either be presented or digital. The
same as 1t would be as if there was a search conducted
of a home in which a firearm was obtained. Both itsms
would be in police custody for the duration of the case
and when the Court was ruling on the respegtive moticns.
The game would bhe ftrue with respect to whether it was
infermaticon from a cellphone provider, such as Sprint or
Varizon, whatever the caze maybe,

And morecver, Your Honor, in the original

exclusionary rule case, Wong Sun vs., The United States.

The Court makes it very clear here that the exclusionary
rule applies equally to evidence that is tangible,
intangible, physical, as well as verhal. So, I do not
think that there is a distinction here.

THE COURT: Ckay., Does the State wish to
respond?

M&. MILLER: Well, Your Heonor, I think we have
a couple different issues going on. And so I just want
to step back and Just walk the Court through this. The

entire reason Exhibit Number % was even applied for wag

because the United States vs. Carpenter decision came
down. And I know thatr Ms, Andrews spent some time with
Detective Hingley asking him some gquestions with regards
te that, but it essentlially rendered the criginal search

warrant, which is what it was classified as, which of
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course courts have determined was not an official search
warrant as when seeking a probable cause determination
by & magistrate or county court bench, That was Exhibit
Mumber 1.

The State completely contends that cellphone
records are completely separate than applying for a

search warrant to a home, because those items are

[

stabic,

And I think that there's a really important
distinction here, because the State isn't saying that
the cellphone records that were chtalned as a result of
Exhibit Number 1 are being kept and those are the
records that are going te be used if the Court allows
the sscond search warrant, Exhibit Number 5 to be
accepted. In fact, we're sayving no. Exhibit Number 1
is something separate. Those records are separate.
Exhibit Number 5 i= asking for the exact same records,
because it 1s a static type piece of evidence. Those
records were not kept and maintained in Mr, Cox's
possession. They were in faclt kept in Eprint
Corporation's possession. Theose records obtained under
the new search warrant, Exhibit Number 5, would then be
usead, marked, and offered in court or relied upon in
court, Detective Hinsley made it very clear that

nothing in the affidavit contained in Exhibit Number 3,
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none of the additional information or any of the body of
the affidavit when it comes to substance related toc the
actual zase at bar was in any way different from the
first exhibit. And I =tress that, because that means
that there was no fruit of the poisonous tree that was
used or applied for when getting the second search
warrant, which we're calling Exhibit Number 5.

T could see an argument if somehow Detective
Hinsley's information that was placed in the second
affidavit, Exhibit Number 5, derived from information
that he received after reviewing the cellphone records
he received from Sprint Corporation in response ©o
Exhikbit Number 1. But that's net the case.

He's testified that the information contained in
hig affidavit in Exhibit Number 5 ls the exact same
information that he used to obtain Exhibit Number 1.

Az for the dicta and other Lemplate lancuage, well,
this iz & new cellphone search warrant. And this new
search warrant can gontain whatever informaticon the
detective feels iz important to meat the probable cause
threshold te obtain a new search warrant from the
magistrate or county court bench.

We speciflcally -~ we being the State —- requested
that the body in that information contained in the

affidavit remain the same, so that there was no risk of




13

14

15

16

17

18

19

20

21

22

23

24

25h

70

having any potential tainted Eruit of the polsonous tree
information contained in this second new affidavit so
that it remained pure,

But at the end of the day the Umaha Police
Department was relying on an good faith basis when they

were trying to comport with the United States vas.

Carpenter, when they sought a new separate gearch
warrant that comported with all of the reguirements of
Carpenter. In fact, I would allege exceeded it with
gome of the additional information provided. None of it
relied on anything that was obfained from the first
search warrant or any of the information. So, there's
ne fruit of the polsenous tree argument.

All of the information that ls now geoing te arise
from the search warrant, Exhibit Number 5, will be the
information that the State iz relying upon in the -- in
further court proceedings. So, there's no issue
regarding any tainted evidence,

And at the end of the day as far as the sufficiency
of the gesarch warrant and whether 1t is too expansivs
and whether it allows toc much, those would all be
fssues that I would contend would ba for the metion to
suppress and not for just this Court's acceptance of
Fxhibit Number 5, which the State feels there's properv

foundation laid and should be accepted as far as this




10

11

1z

71

procaecing.

THE COURT. Okay.

M5, MILLER: Thank you.

THE COURT: Mz, Andrews, anything further?

M&. ANDREWS: The only thing I guess that I
would clarify, Your Honor, is I am in no way arguing o
alieging that what Destective Hinsley said here today was
dishonest about what's in the body of Exhibit Number 5.
The only thing that T'm sayving that is so critical for
this Court's consideration, akin to my example if this
were done within the residence, is regardless of whether
it is in my ¢lient's pegseszion or law enforcement's
possesgion or Sprink's posgsession, 1f you compare
several pages of Exhibits Numbers 1 and 5, this is the
exact same evidence, The exact zame cellphone records.

IF this Court has already deesmed to be obtalned
unlawfully because the first one did not comport with
Carpenter.

And if the Court overrules my cbiection to Exhibit
Number 5, I will certainly address it in my brief, but
the good falth doctrine may have spplied to Exhibit
Number 1, but it was neot raised by the State at the time
baefore Carpenter was in place. Carpenter as we all know
went into effect in June of 2018. This particular

warrant that we are discussing here today was executed
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And according to the Supreme Court of Nebraska in

[F))

tate vs. Tillman Henderson, officers are assumed to

Iy

have a reassonable knowledge of what the law prohibits.
And as a result the good faith deoctrine cannct be
applied with respect to Exhibit Number 5.

But as I stated 1I'd be happy to discuss that in my
hrief,

THE COURT: Okay., Is there —- do you need a
riling on Exhibit 5 now before you brief?

M5, AWDREWS: HNot i1f the Court would like me
to explain it further or further reserve it for a later
time.

THE COURT: Reserve it for what?

M3, ANDREWS: I didn't know 1f the Court was
going to rule from the bench or net, I'd be happy to
submit a prief on the issue if you'd like.

THE COURT: As to the admissibility of Exhibit
5. I understand and appreciate the argument, bhut I
think it is going to go more to whether it is a valid
gearch warrant. Eo, I'm going to overrule your
obdection and allow Exhibit 5 in for consideration of
this motion. And would entertain -- is there any
further evidence or anything that we need toe take up at

this time or do the parties want to submit legal
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authority and legal briefs?
(Exhibit Number &
part of this bhill

is/are found in a

is/are made a
of exceptions and

geparate velume of

gxhikbits.)

M3, ANDREWS: I would like to submit a brief,
Your Honor. Thank vou.

THE COURT: ALl right., S0, I will take the
motion under advisement. And Ms. Andrews and Ms,
Miller, how long would yvou like te -- o have the Court
allow vou for a briefing schedule?

MS., MILLER: I know that Ms. Andrews addressed
a portion of this issue in her brief with regard to our
last set of motions, but I know that she deoes want to
expand on that. 3o, 1'11 let her declde how long she
needs,

M5, ANDREWS: Would the Courl bhe acceptable
two weeks from today's date.

THE CCURT: Absolutely.

MZ. ANDREWS: Thank you.

THE COURT: All right., And then —--

MS, MILLER: I'll waift a week after.

THE QQURT: A week for a raply. Okay.
Counsel, do we need to take up anything else on the

record at this time,
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M5, ANDREWZ: HNo, Judge, thank you.
M&. MILLER: Thank you, Your Honorn.
THE COURT: We're adjcurned. Thank you.

* ox® ok ok 0k X *Fx K

(On April 25th, 2019, in the District Court of
Douglas County, Nebraska, befors the HONORABLE KIMBERLY
MILLER PFANKONIN, District Judge, with MS. AMY JACOEBSON,
appearing as counsel for the State and MR. MATTHEW
MILLER, appearing as counsel for the Defendant, and the
defendant being present in person, the following
procesdings were had:)

THE COURT: You may be seated. We're here in
the matter of the State of Nebrazka ve. Forrest R. Cox,
III. This is under case number CR 18-1285. Would the
parties enter their appesarances,

M3, JACOB3EN: Amy Jacobsen, Deputy County
Attorney for the State.

MR, MILLER: Matt Miller, Assistant Public
Defender on behalfl of Mr. Cox.

THE COURT: Mr. Cox, this matter is set for
trial by jury on May 13th of 201%. I wanted to have a
hearing today to determine whether you —-- you want to
have the jury sequestered when they go to deliberate o

do you want to walve the right to have the dury
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STATEMENT OF JURISBICTION OF APPELLATE COURT

This is an appeal by Forrest R, Cox, 1, (hereinafter “Mr. Cox™), in which he was found
grilty of count 1, murder in the first degree and count [}, use of a deadly weapon (ficearm) to
cormit & felony, and count IH, possession of a deadly woapon by prohibited person wader CR 18-
1285, These guifty verdicts were issued following a jury trial in front of the Honorable Kimbesly
Mitler Pankonin in the District Court of Douglas County that concluded on May 21, 2019, On
August B, 2019, Appellant was sentenced to a term of Wie imprisonment on count I, murder in the
first degree, and a term of 25 10 30 years imprisonment on count 1, use of a deadly weapon 1o
commit a felony, and 40 to 45 years on count 1, possession of a deadly weapon by & piohibited
person, The sentences ware ondered to run consecutively, The Appellant was given credit for 518
days seyved,

This appeal is authorized by the Nebraska Coastitution, Article §, Section 23 angd Nebragka
Revised Statutes §§ 25-1912 (Reissue 2010), 292300 (Reissue 2016), and 292306 (Retssue
20163 The Notiee of Appeal was filed on August 14, 2019, and an Order Allawing Delendant to
Proceed fn Forma Pouperty wag signed by the district court judge on August 15, 2014,

STATEMENT OF THE CASE

{a) Nature of the Case

This case was a criminal prosecution of Appellant for the crimes of couni T, murder in the
first degree, charged tn the alternative of premediated murder and felony murder, and count 1, use
of a deadly weapon to commil a felony, and count 1, possession of a deadly weapon by a
prohibited person,
() {ssue Prosented 1o ihe Conrt Below

The issue presented 1o the Court below was whother Appellant was guilty of the offenses



charged beyond a reasonable doubt,
{«) How the Issue Was Becided and Judgment Entered

Following a jury trial, Appellant was found puilty of cowst 1, murder in the frst deoree,
and count L, use of 2 weapon to conumit a felony, and count I passession of a deadly weapon by
a propibited person. The district cowrt sertenced Mr, Cox ag to count J, o Hie imprisonment, a
term of imprisonment of vet less than 25 years nor more than 30 vears imprisonment on count 11,
and a tenm of ot less than 40 years imprisonment nor more than 45 years imprisonment on count
[1%

{d)  The Scope of Review

To review a wial court’s ruling on a4 motion o suppress based upon a claimed Fourth
Amendment violation, an appellate court applies a two-part standard of review, Historical fucts are
reviewed for clear error. However, whether those facts trigger protections provided for by the
Fourth Amendment or constitute violations thereof is a question of law t0 be reviewed
independently of the trial court’s determination. Srate v Spramger, 283 Neb. 531, 536, 811 N W 2d
235,341 (2012,

Upon review of a motion o suppress based upon the involuntariness of a statement,
wherein the claim is that it was clicited in viotation of the safeguards established in Miranda v,
Arigona, 384 LS. 436 (1966), an appellate court must apply a twoepart standard of roview, A trial
court’s findings with respect to historical facts are reviewed for clear error, The issue as 1o whether
these facts were sufficient to meet constilutional standards 18 a guestion of law, ong thus is
reviewed “independently of the wial count’s determinution.” State v. Juranek, 287 Neb, 846, 848,

844 N.W.2d 791, 796 (2014),

]



ASSIGNMENTS OF ERROR,

kL THE TRIAL COURT SHOULE HAVED SUSTAINED THE MOTION TO SUPPRESS
EVIDENCE ACQUIRED AS A RESULT OF THE EXTICUTION OF A GENERAL SEARCH
WARRANT, LACKING IN AN EVIDENTIARY NEXUS TO THE CELLULAR PHONLE AND
PARTICULARITY.

i FRIE STATE DI NOT MEET ITS BURDEN TO ESTARLISH THE GOOD FAITH
ROCTRINE SHOULD BE APPLIED TO THE EVIDENCE ACQUIRED AS RESULT OF THE
SEARCH WARRANT OF THE CELL PHONU, AS IT WAS EXEXCUTED SUBSEQUENT 10
CARPENTER AND AMOUNTS TO A GENERAL WARRANT, ONE THAT A REASONBLE
OFFICER WOULD ENOW TO BE HLLEGAL.

(I, THE TRIAL COURY COMMITTED REVERSIBLE ERROR IN OVERRULING
APPELLANT'S QBIECTION AND MOTION TO SUPPRESS AS THE SEARCH WARRANT
FOR THE CELLUAR PHONE, EXHIUBIT 5, WAS TAINTED BY THE INITIAL UNLAWFLUI,
SEARCH OF THE CELLULAR PHONE DATA.

VOTHE LIMITED FACTS BEFORE THE COURT REVEAL THAT THE TRIAL COURT
INCORRECTLY ANALYZED AND APPLIED THE INDEPENDENT SOURCE DOCTRINE.
V. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN APPLYING THE
INDEPENDENT SOURCE DOCTRINE TGO BEXHIBIT 5, THE SUBSEQUENT SREARCIT
WARRANT FOR THE CELLULAR RECORDS, WHEREIN THE BURDEN TO SET FORTH
THES DOCTRINE BELONGS TO THE STATE, WHO FAILED TO RAISE IT AT THE TRIAL
LEVEL,

Vi LAW BENFORCEMENT ACOQUIRED STATEMENTS FROM THE DEFENDANT IN

VIOLATION OF HIS FIFTH AMENDMENT RIGHTS PURSUANT TO  MIRANDA,



THEREFORE THE MOTION TO SUPPRESS I8 STATEMENTS SHOULD HAVE BEEN
SUSTAINED IBY THE TRIAL COURT.

PROPOSITIONS OF LAW

L. fn fight of the deeply rovealing nature of CSLI its depth, breadih, and comprehensive
reach, and the inescapable and awtomatic nature of it collection, the fact thar such information ix
gathered by a thivd parmy does not msake it any less deserving of Fourth Amendment protection.

The Government's acquisition of the cell-site records here was a searcl under that Amendment.

Cavpender v, IS, US. 138 8.CE 2206 (2018),
13 VThe *pood-taith inquiry s confined w the objectively ascertainable question whether a

reasonably well-trained officer would have known that the search was iltegal despite g
magistrate’s authorfzation,” Officers are assumed to *have a reasorwble knowledge of what the
law prohubits,™ Stare v Spromger, 283 Nebs, 531, 542, 811 N.W.2d 235, 245 (2012).

Il “The exclusionary rule reaches not only primary evidence obtained as a direct result of an
itepal search or solvure, but also evidence later discovered and Found to be derivative of an
illegality or *fruit of the poisonous tree.” Segure v. 115, 468 LLS, 796, 104 8.0t 3380 (1984).
IV "The vltimate quesiion, therefore, 18 whether the search pursuant to warrant was in fact o
genwinely independent source of the informarion and tangible evidence at issue... This would not
puve been the case if the agents’ decision Lo seek the warrant was prompted by what they had
seen during the initial entry or if infurmation obtained during that entry was presented to the
Mapistrate and affected his decision to tssue the warrant,”™ Murray v, ULS, 487 115, 522, 342,
FOR S.C0 2529, 2536 (1988),

V. “The LS, Supreme Court has explained that once the rght 1o eut off questioning hag

been invaked, the police are restricted to *scupufously honoring that vight. This means, among



other things, that there must be an appreciable cessation of the interrogation. However, before
the police are under such & duty, the invocation of the right to cut off questioning must be
“imambiguous,” funcquivoeal,” or “olear,”” Starg v Rogers, 277 Neb. 37, 52, 760 N.W.2d 35, 40
(2009),

STATEMENT OF FACTS

(i March 6, 2017, Chandra Keyes (hereinafier *Ms. Keyes™) wag the manager at the Boogt
Mobile store where Mr, Laton Rogers (hereinafter “Mr. Rogers™) was employed as a customer
service representative. (702:3-703:24), M, Great Hioo, another employee of the Boost Mobilg,
waorked with Mr. Laron Rogers on March 6, 2017, during the second shift that commenced in the
aflernoon. (728:9-21), During this shift, Mr. Rogers asked Mr. Htoo if he could borrow $100,
(725:10-20). Mr. Hioo did not provide My, Rogers with the money, as he believed Mr. Rogers to
be joking. (725:10-20),

Ms. Hope Hood, another manager of a different Boost Mobile store, ook an opportunity
to pick up two phores from the Boost Maobile stwore on Northwest Radial Highway so that she could
visit her good friend, Mr. Rogers, during his shift, (733:9-735:4, 14-24; 758:1-3). Upon mvival,
Ms. Hood met Mr. Rogers in his vehicle, where the {wo chatted and smoked macijuana. {740:1-
11 758:1-5), During this interacton, Ms. Hood observed her fiend 1o be {ess talkative and he
communicated thai he was fealing siressed. (759:4-14), Further, Mr, Rogers conveyed (o ber that
he “telt tike he was falling behind™ and stated, *1 feel like I'm never going to cateh up to myself,”
(739:15-21), Morepver, Mr, Rogers asked her to borrow money, which she did not provide to hin.
(740:15-20).

Ms. Hood knew Mr. Rogers to be a marijuana dealer, (734:3-13; 749:15-18; 757:13-15).

She miormed law enforcement that Mr. Rogers reported to her, while in the Boost Mobile parking



fot, that he owed his “phug” (devy supplier) money. (759:22.761:5; 902:5-9),

At some point during this conversation, My, Hood observes o vehicle enter the parking lot
of Boost Mobile on Northwest Radial Highway. (741:6-15), There were two men nside of the
vehicle, one of which she recognizes as Mr. Forrest Cox. (741:3-742:4). According to Ms, Hood,
the driver was a bald, stocky male, who did notappreach the vehicle, (741:3-15). Instead, he stood
in front of the vehicle, without saying a word, (749:1-8; 762:4.14),

Upon Mr. Cox’s approach (o the driver side of the vehicle, Mr, Rogers greeted the taller
male, Mr, Cox, ag “euz” (748:18-25; 763:4.12), To Ms. Hood, it seemed like My, Rogets had just
seen an old friend, (749:1-11). The two men engaged in a conversation, wherein they exchanged
phwone numbers and had & back-and-forth over “two twas,” (763:17-22, 764:14.24). Mg, Hoeod
understood this ag a conversahion over ounces of marijuana. (763;13-26; 765:11-16). Further, she
saw a white lidded container of marfjuans that Mr. Ropers displayed in the vehicle. (763:23-
764:13), Mr, Rogers dluplayed this white Hdded comainer to My, Cox during their conversation
over maripoana. (745:17-746:11 763:23-764:13). This same white lidded container of maripany
was recovered by taw enlorcement, following the shooting, in the same condition as Ms, Hood
observed i the Boost Mobile parking fot, (763:23.764:13)

Tha evening, & gentleman entered the Boost Mobile storve, inquiring about a particutar
phone, (726:19-727:11). Mr. Htoo physicalty idemified My, Forrest Cox, during the course of the
trial, as the individual who left the blue post-it note written with & name and number it (726:1-18;
727:22-28; FExhibit 118). The blue post-it conrtained the writing “BY, “Bubba™ with the numbers
“312-64737, (Exhibit 118), My, Keyes provided a sticky note to law enforcement, (718:1-20),

Upon review ol the surveillance video from Boost Mobile, Detective Ryan Hinsley

(horeinatier “Detective Hinsley™) identified the other male from the white Impala as Mr. Rulus

6



Dennis (heremafler “Mr. Dennis™). During the cowrse of his interview, Mr, Dennis indicated that
he did have apcess 1o his mother’s white Tivpala, yet clarified that he did not own the vehicie,
(774:19-775:13). Thereatier, Deteciive Hinsley made effores w locate the while Impala. (775:2-4)
This was accomplished by having Mr. Dennts fead him to the vehicle, (775:2-20; 837:1-10). Mr.
Dennis vefused to accompany the detective in s velicle, and instead, had Detective Hinsley
Tollow hioy in & vehicle driven by his mother, (775:2.20; 837:1-10; 905:4-12),

Asg aresult, faw enforcement was able fo provess the white Impala with the assislance of
s Forensic Investigations Unit, (784:16-25, 847:3-830:6). While doing so, law enforcement
discovered a steering wheel cover. (Exhibit 87, 78711213, Also within the vehicle, law
entorcement observed and collecled a partially open ProBilie hox of license plate fasteners.
(790:19-791:9; Exhibit 119). Further, there was an AutoZone receipt collected from the inside of
the vehicle dated 31572017 with a plate number UEK 803, (Exhibit 101, 116; 795:19-796:18).
Additionally, law enforcement also collected and observed the registration for the white lpaia,
belenging to Ms. Peanna Denniy, the mother of My, Rufus Dennis. (Exhibu 104; 798:8+14; §35:14-
836:3).

During the course of Detective Hinsley's interrogation of Me. Dennis on March 27, 2017,
the same mionth as the shooting, Mr. Dennis was shown a phote of Mr, Rogers, (835:14-836:10),
Mr. Dennis denied to the detective that he had ever seen Mr, Rogers in his ife, (83514-836:10);
1116:8-22). Further, Mr. Dennis tnitially denied being at Boost Mobile on March 6, 2017, with
Mr. Cox, (836:4-25). It was only gfier the detective showed Mr, Dennis photos and surveillance
viden from Boost Mobile did he admit that le was at Doost Mobile on March 6, 2017, (R36:4-25),

On Mareh 6, 2007, LT Thomas™s son, Mr. Laron Rogers, veturned home from his shilt at

Boost Mobile on somewhere between 530 pom. and 6:13 pan, (093:19-24, 695:12.22). While at



home, and before leaving the residence again, Mr, Rogers asked his Father, My, Thomas, for “some
change.™ In response to this request, betore Mr. Rogers lelt the house, Mr. Thomas provided his
son two $100 bills, (696:14-697: 18},

Praring the course of the day, Mr. Ropers made two visits to Tis bank, SAC Feders Credit
Union, (912:6-932:9, Exhibits 120-121). Mr, Rogers made two withdrawals on the day of the
shooting, one for $120 cash and the other for $821.89, (912:6-932:9; Exhibits 120-121). The fiest
withdrawal was made al 1:49 pom o Mareh 6. 2017, (912:6-932:9; Exhibity 120-127), The seeond
withdrawal way made by Mr. Rogers that evening, at 6:56 pan. {912:6-932:9, Exbibits 120-121},
In cach instance, Mr, Reogers had a remaining balance in his accounts of nearly the minimum
perrited by the bank, which is Ove dollars, (912:6-032:9; Exhibits 120-121).

Jeffrey Hammoek, an employee at the Ames Avenue Convenienee Store, located at 42% at
Ames Avenue in Omaha, was working on the evening of March 6, 2017, (435,22.436:5; 438:19-
25} The mugme was on inside of the convenience store. (446:5-12), Mr, Hammock did not hear 4
gunshot, but rather learned of a shootmg from 4 customer, (446:5-153, I response, with his phone
in hand, Mr, Hummaock ran oatside and approached the individeal on the ground, who he observed
to be one of his regular customers. (446:13-447:14). Thiy customer was Mr, Laron Rogers.
(446:18-447:10). Mr. Rogers was lying face down on the ground, repeatedly stating, “i hurts, it
narts,” (430 16440012, A48:10-19), Aveordingly, Mr, Hammock called “911.7 (444:9-445:21),

Mr. Hammock knew Mr. Rogers (o drive a 2007 or 2008 grey Impaia, which he observed
parked in the Tower ot of the convenicnce store following the shooting, (441:19-442:13; 448:2¢)-
449:2), This was a lot, per Mr, Hammeock, that folks knew to avold, at least after dark, av it was o
regular spot for drug deals to oceur. (448:24-449:9), As an employee of the convenience store for

a mumnber of years, Mr. Hammock knew Mr, Rogers to sebl, at the very least, small amounts of



marijuana, (447:15-448:9(),

Moments prior to the shooting, surveillunce video of the dark, fower lot scemed (o depict
4 white sedan pulling into the parking lot with headbighis iHwminated. (Exhibiv 135; 813;8-2
814:5-10). This was based upon law enforcement’s own observation, (813:8-20; §14:5-10; 841:23»
842:12). 1t was not formed by anyone associnted with manufacturing or design from the Chevrolet
Corporation, nor was it the opinion of any individuat associated with # local Chevrolet dealership,
(B41:25-842:12).

Mr. Charles Moore Chereinafier “Mr. Moore™) was a patron st the Amwes Avenue
convenionce store on the evening of Marchk 6, 2017, (499:1-103. While M, Moore did rot hear a
gunshot, he did observe a white vehicle speed out of the south parking lot, turning eft, down 42"
Sireet, (305:12-14, 22-24; 508:4-153. Mr. Moore believed that the white car was somewhers
between a 2001 and 2004 Cheveolet Dmpala. (567:3-17). This beliel was based upon years of
experience detailing vehicles. (507:3-17), Mr. Moore did nol observe the vehicle 1o have license
plates, although in wansits may have been displayed on the vehicte. (508:19.509:5). The only
vehicle remaiaing in this tot was a purple or maroon Pontiac, (503:19-24).

Immediatcly thereater, Mr. Moore observed a heavy, black man staggering up from the
south lot, shouting, “cali the police, call the police,” (501:10-16; 508:10-18). Another individual
went ingide the stove 1o retrieve the cashier, asking him to call the police. (301:22-502:3), Mr.
Rondo Green (hereinafter “Mr. Green™), also a customer at the convenience store on this evening,
e a similar observation of a male staggering up from the dimly lig, south parking lot. (311:17
S13:115 §19:20-520:23). The man was staggering or falling down in such a way thet, at first, Mr.
Green believed him to be high or drunk, (811:17-513:11). Initiatly, Mr. Green reported to law

enforcement that he believed he saw a small, dark vehicle leaving that south lot, (841:8-24) 'This

9



vehicle, Mr. Green conveyed 10 faw enforcement, way sof an tmpala, (84 1:8.24),

Upon firefiphter paramedic Bernard Wierzbickt’s (hereinafter “paramedic Wicrzbick(™)
arrival to the convenience store parking lot, My, Rogers was in stable condition by the paramedic’s
standards, (459:19-460:2). Mr. Rogers was able to communicate with the first vespondars. (456:3-
23 462:4-9). Mr. Rogers was alert, by paramedic Wierzbicki's assessment, (o person, place, time
and event, (462:13-15), Further, My, Rogers was able to communicate ob scene thar he had been
shit. (456:3-23},

Mr, Rogers was transported 1o the hospital, during which thme Omaha Police Officer
Bradley Nielsen Chereinafter “Officer Nielsen™ rode in the ambudance with him, (338:13-33011)
During the arbulance vide 10 the hospital, Mr. Rogers did not make any stotements to Officer
Nielsen, (539-:21-23). Officer Nielsen did inguire who shot Mr. Rogers, to which he did not
receive a resporise from Mr. Rogers. (545:15-19).

Mr. Rogers' elothing wag collected by law enforcement on this particular evening. (540:10-
544:24). Inside of has wallet, liw enforcement discovered three $2 bills, (540:10-544:24). Further,
inside of the front jeans pocket, law enforcement collected 2.27 prams of cocaine. (§91:1-892:11;
Exkibit 71),

Mr. Rogers® vehicle was processed hy the Forensie Investigations Unit of the Omaby Police
Department on the gvening ol the shooing. (848:4-350:7; 850:15-852:15). The Iorensic
Investigations Unit did not swab any of the markings for what was “apparent blood™ in or near his
vehicte to confitm i the observed substance was or was not, in fact blood, (548:4-595:12), The
interior and exterior of Mr. Rogers” vehicle was swabbed for DNA. In addition, the vehicle was
processed for fingerprints, (583:20-388:5). The Forensic Investigations Unit was able to 11

fingerpeints from the vehiele, concluding thar a comparison revealed prints belonging to Mr.

1



Bopers were detected, (S83:20.588:5).

Law enforcament also located narcotics within Mr, Rogers™ vehicle. (617:18-20: Exhibit
43}, The narcotics were not visible from the outside of the vehicle. (617:18-618:4), According to
Protective Justin Rudloff (hereinafier “Doteciive Rudlofi™), the amount of marijuana recovered in
Mr, Rogers® vebicle was beyond a mere user amount-—-it was an amount reflective of distriburion,
(618:22-619:8), The amount of manjuana recovered from Mr, Rogers™ vehicle amounted o
approximately four ounces. (624:19-22; BS0-15-852:15). n addition, a number of clean, clesr
plastic baggies were recovered from his vehicle by law enforcement tollowing the shooting,
(625:2.4),

Photographie “stills” were collected from the video surveillence camera at AvtoZone, slore
number 6224, in Ornaba, Nebraska, from March 15, 2007, approximately & week and a half after
the shooting. (863:8-871:11). These stills depicted an adult, black male entering the store and then
making 4 purchase of a steering wheel cover, (863:8-871:11; Exhibits 111-115). Detective Hinsley
iclentified this adult, biack male as Mr. Cox. (F104:18-1107:24).

Following the shooting, law enforcement discovered that a 2004 white Chevrolet lmpala
was sold ar a focal awto sales shop on North 24 Steet in Omaha, Nebragka, (899:2-900:18). This
vehicle was sold “quickly,” In fact, #owas sold the day following the shooting, on March 7, 2017,
(899:2-13), Law entorcement did hittle 1o no follow up with respect to where that vehicle kad come
from or who [t had been sold to, (899:2-900:18, 910:3-13). Instead, all law entoreement conld
account for was that 1t was purchased by a fomale. (899:2-21).

fivenally, law eaforcement made elforts to Jocate Mr, Forvest Cox by placing a “locate™
out i, (831:19-832:4; 1090:204),  Detective Hinsley was able to make contact with Mr. Cox as

a result of a traffic stop for an unrelated matter 1o the shooting of Mr. Rogers. This occurred nearly



g year afler the incident, on February 26, 2018, at Omaha Police Departraent Central Station.
(833:8-12; 1090:7-11). Duripg the course of the interropation, Mr. Cox reported to jaw
enforcement that he did see Mr. Rogers on the day of the shooting w FBoest Mobile. (1115:25-
1H16:7; B162) My Cox explained that he was famitiar with Mr. Rogers afler having worked
topether ai Manheim. (1116:3-4). Further, Mr. Cox recatled being at Boost Mobile with M.
Pennis, (1117:7-10; E162). In hs interrogation nearly a year pfter the shooting, Mr. Cox denjed
being anywhere near the area of 42™ and Ames Avenue on the evening in Question, (F162), M.
Cox reported to the detective that he believed he was with Ms. Lateah CarterThonias at her
residence, where the two spent the evening together, (E162), From u review of the phonc records,
the detective discovered that My, Cox had been in conract with o number of Temales that day on
the celldlar phone registered In his name, however from o review ol the call detail records, the
detective could not find any contact with Ms, Carter-Thomas on March 6, 2017, (1102:2.25).
Detective Nick Herfordt (hereinafier “Detective Herfordt™) of the Digital Forensics Unit,
winy responsible for processing cellular phones in the criminal investipation, (942:11-23). From his
ivestigation, he was able to review the one text message hetween the phones atiributed w Mr,
Rogers and Mr. Cox, It was a text message from My, Rogers’ phone to My, Cox's phone on March
6, 2017, sent at 6:37:38 p.m. that states, “This Roane,” (957 14-988:20; 993:12.9960:1; Exhibits
138, 152, 153). Moreover, there were four completed calls made between the phone number
registered to Me. Rogers and the phone number registered (o My, Cox between 7:23 pom, and 7:45
p.an. on March 6, 2007, (996:2-20). The ¢all detail records of the phone registered to Mr, Cox, as
ploed by Detective Herfordt, provided cellular gite location information of approximately 42
and Ames Avenue during the phone calls at 7:36 pum. and 7.45 pan. Thereafter, at 7:57 pm,, the

collular tower used by the number registered to Mr. Cox was in use of the cellular tower pear 72



and Ames Avenue, with ap estimated distance of 1.22 miles from the most recont tower used at
42" and Ames Avenue, where the Ames Avenue Convenjence Store is located, (1036:2-24).

Whep a “transaction” oceurs on a celiular phone, the phone will “commuuicate” with the
trwer that the device has the best relationship with. (971:17-23; 998:18-25), This is not neeessarily
the closest tower, ag it could be affected by the volume of calis at the time, geopraphy, or extreme
surpes of cleciricity, (971:14-23; 908:18-25; 999:1-21; 1044:3-25), In this event, the phone will
regisier or communicate with another tower, (1049:3-12), Speeifically, in Chmaba, Nebraska, this
would Hkely be within approximately a mile, (1049:3-12).

Detective Herfordt, during the course of the investigation, also took the opportunity to
review the celtular records for the phone number registerad w Mr, Dennis around the thme of the
hornicide. (1045:37-1046:20; 1052:3-1053:25). This analysis was done at the direction of
Detective Hinsloy, (1045:17-1046:20; 1052:3-1083:25), Despite his efforts, the detective was
unable (o retrieve any cellular site location information from said records as there was complete
inactivity on this cetlular phone a half bour to an hour before andd after the shooting. (1045:17-
1046:20; 1052:3-1053:25). Namely, Mr. Dennis® cellular phone was deplete of activity from 6:46
poa, 1o 8104 pom, on March 6, 2017, (1123:2-16). This complete lack of records could have simply
heen attributable to nonuse of the phone, (1052,3-1053:25), However, it also ¢ould have been due
10 a user marually trning off the cellular phone or placing the phone in “airplane mode” during
this fimeframe surtounding the homicide, (1052:3-1054:12). In airplane made, a cetlular phone
will not (ransmit or receive a signal. (1054:4-12). Nonetheless, it was unusual for this particular
number as there was regular setivity from November 2, 2016, all the way through Mareh 27, 2017,
(1123:2-16).

Furthermore, Dewective Herfordt analyzed the cellular site location information for the



phone number registered to Mr. Laton Rogers in the hours Jeading up to the shooting, From this
analysis, he wag able to dacermn that the cellular site location information revealed the phone may
have been in the genersl area of 73 and Chraceland Drive, nearfy the Skyline Retirement
Community, at 7:16 pom. on March 6, 2017, the day of the shooting, (1058:18-1060:17; Exhibit
109). Detective Herfordt analyzed a total of vir calls that communicated with thig particular tower,
located at 7350 Graceland Drive, starting at 7:16 p.m. Subseguently, there were cajls connecting
to this tower al 7:22 pan, 7:23 pam, 7030 pan,, 736 pan. and 7241 pam, (1060:18-1061:11),

This sume cethular wower, tower 609, was in use by another number Detective Herfordt was
asked o assess by Detective Hinsley during the same timeframe-—n number aftributed to a Mr.
William MeNeal, (1061:18-1063:10). During the course the mnvestigation, Detective Hinsley
discovered that at the time of the homicide, Mr, MeNeal was Mr, Rogers® “plug.” (1120:14.
VIZE:17), In other words, Mr, McNeal supplied Mr. Rogers with the marijuana that he distributed.
(J126:14-1121:17) Betective Minsiey's investigation further revealed that on the day of the
shooting, Mr. Rogers owed Mr. McNeal, his supplicr, some money to a point where he seemed
desperate. (1120:14-1121:17),

In total, Detective Herfordt plotted seven phone calls from the phone registered o My,
MoNeal between 500 pom. and 7287 pan. on March 6, 2017, (1063:1-21), Specitically, Detective
Herfordt believed the cellular phone o be located nine-tenths of a mile from the tower during these
seven calls, (1063:1-21), The distance between the subject tower, 609, and the vegisiered address
for the phone associated with Mr, MeNeal is a Hitle under a mile by Detective Herfordt's
calculation. (1063:6-1068:8; Exhubit 170},

Ms. Lateah Carter-Tharnas, a “friend”™ of My, Forrest Cox, did not recall seeing My, Cox

ot March 6™ or 79 of 2017, (1081:2-1 1). Albedl, there would be times in which Mr. Cox would



spend the night al her residence, (JOB12-11), Furthermore, when Ms. Carter-Thomas was
interviewed by Detective Hinsley approximately a year after the shooting, she reported she could
nol recall if she was with Mr. Cox on the evening of the shooting, (1084:-1086:%),

D, Michelie Ehef! (heretnaller “r, Blieff™), a forensic pathologist, conducted the autopsy
of Larom Rogers. {641:6-11), Duging the course of the autopsy, Dr. Bliett observed a gunshot
entrance wound on Mr. Roger’s back, right side in the hip arca, (649:4-9). The gunshot fraveled
from the back to the frony, right o left, at a shahtly downward trajectory. (656:21-657:5). Lipon
conducting the autepsy, Dr. Elieff was abie to determipe 0 g reasonable degree of medical
certginty that the cause of death to Mr, Rogers was a punshot wound of the lower torso, (663:1 1~
18),

SUMMARY OF ARGUMENT

On de nove veview on the matter, this Cowrt should reverse the holding of the trigl court in
denying the motion fo suppress celiular records us the search warrant, which set forth in its affidavit
that there was a text message sent by the deceased more than an hour before the shooting, a5 11 was
uisupported by probable cause to believe that evidence of the crime would be found on the cellutar
phone and further failed to particularty deseribe the evidence 1o be searched and setzed. Moreover,
it wiss reversible evror for the trial court to apply the good faith docirine as the search warrant for
the cellular phone amounted to a general search warraat. 1t was also reversible ervor for the trial
court (o pverrule the objection and deny the motion to suppress wheretn the celivlar records are
derivative of the initial unbawlul search. I addition, the trial court incorrectly appiied, on ity own
motion, the independent source doctrine without making the reguisite factual determinations of
this Fourth Amendment exception. Finally, reversal of Mr. Cox’s convictions is warranted as the

frial court erred in denying the motion to suppress statements, acquired contrary 1o this protections



puarantecd by Mirerd,

ARGUMENT
L THE TRIAL COURT SHOULD HAVE SUSTAINED THE MOTION TO
SUPPRESS EVIDENCE ACOQUIRED AS A RESULT OF THE EXECUTION OF A
GENERAL SEARCH WARRANT, LACKING IN AN EVIDENTIARY NEXUS TC THE
CELLULAR PHONE AND PARTICULARITY,

The Fourth Amendment of the United States Constitution provides “[tlhe right of the
people to be secare in thedr persons, houses, papers, and ¢ffects, against uareasonable searches and
sebzares...," and further guarantees “no Warrants shall igsue, but upon probable cause, supported
by Oath ov affinnation, and particularly desceibing the place (o be searched, grd the persons or
things to be seized” (emphasis added). Consequenily, the execution of a search warrant without
probable cause vielates ihe Fourth Amendment. State v Sprameer, 283 Neb, 331, 537, 81 NW 2d
2335, 242 (2012). Theretore, in ovder Tor a search watrant to be valid, it rust be supported by an
affidavit that establishes probable cause, Id,

Probable catise sulficient to justify the issusnce ol a search warrant exists when thero is e
fair probability that contrahand or evidence of & erime will be found.” fd. at 537, 8§11 NNW.2d at
242, The Nebraska Supreme Court has made clear, that in order 10 establish the requisite probahle
cause for issuance of & warrant, “it must be probable that (1) the described irems are comecred
with criminal activity mwl (2) they am o be found in the place to be searched,” fd. at 540, 811
N.W .2d at 244 (emphasis added). In evaluating the sufficiency of an affidavit, the reviewing court
is limited to the circumgtances and information contained within the four corners of the affidavie,
fd ar 540, BUTNW . 2d at 243-244,

The Fourth Amendment reauirement of probable cause is closely related 1o the requirement
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of particularity. Jd. ot 540, 811 N.W.2d at 243, According o the Nebraska Supreme Court, “fijhe
Founding Fathers” abhorrence of the nglish King's uge of general warrants—which allowed royal
officials to engape in general expiomiory rummaging in s person’s belongings —was the impetus
for the adoption of the Fourth Amendment, Simply put, the Fourth Amendment prohibits *lishing
expeditions.”” Id. Furthermore, the purpose of this particulanty requirement, in part, “is to prevent
"the tssuance of warrants on loose, vague or doubtful bases of fuct,™ {d.

The Court o Swmford v, Stase of Texas, 379 1S, 476, 478478 (1963), wmphatically
sejected the validily of a search warrant for its lack of particulanty wherein law enforcement wis
pernited to search the defendant’s residence for “._books, records, pamphlets, cards, receipts,
lists, memoranda, plctures, recordings, mmd other weitien fnstruments concerning the Communist
Party of Texas...” The basis for the application of the search wartant wag that law enforcement
had “received information from wwo credible persons™ that the defendant had in his poisesston
books and records of the Communist Party, wiirch was in violation of Suppression Acl. Id a1 477-
474,

The Court, in finding the wamrent unconstitutional, described the words of the Fourth
Amendment as “precise and clear.” M. ar 481, Further, the Court explained that the words in the
Fowrth Amendmoent . yefleet the determination of those who wrote the Bill of Rights that the
people of this new Nation should forever ‘be secure in their persons, house, papers, and effects’
frowm intrusion and seizure by ofticers acting vnder the unbridled aathority of a general warrant.”
!d. The purpose of this speeific language, the Court noted, was to prevent the type of hlaked
arithoriny that had been permitted under the Crown for officers “to search where they plewsed for
goods imported in violation of the Beitish tax taws™ Jd. (emphasis added). The particularity

requirernent of the Fourth Amendment .. makes general scarches under them impossible and
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préevents the sefeure of one thing under o warrant deseribing another,” /7, at 485 (citing Marron v.
LAS, 275 LIS, 192,196 (1927)). Consequently, the Court held,

[t]he point §s that it was not any contraband of that kind which was ordered to be

seized, but Hwrary material-—"books, records, pamphlets, cards, receipts, lists,

memoranda, metures, recordings and other written instruments concerning the

Communist Party of Texas,.The Indiscrimivate sweep of that Tanguage iy

nitolerable. To hold otherwise would be false to the terms of the Amendment, false

16 18 meaning, and false ta it history,
. ar 486,

Recently, the Court has determined in Riley v. Cedifornia, 134 5.01 2475 (2014), that thege
Fourth Amendment proteciions extend to the seavch of the digital cantenis of a cellular phone, The
Court refused to extend the search incident to arrest doctring to cellular phones, reasoning that
neither officer safety nor destruction of evidence—data from the phone-—was at issue, i, at 7484
2486. Turther, in support rqf:’ this conclusion, the Court explained that cell phones differ both
guantilatively and gualitatively from other objects that may be found on an mrestee’s person, £,
at 2489 Namely, the most nolable distinguishing feature of a cell phone as opposed to other objects
that nright be kept on an arrestee’s person is the “immense storage capacity.” Jdl At the time thiy
opinton was published, the Court determined that the top-setling smart phone bad the capagity 1o
store “millions of pages of text, thousands of pictures, or hundreds of videos,” . (emphasis
added). Thus, the Court held, “[i]he fact that technelogy now allows an individual to carry such
information in his hand does not make the information any less worthy of the protection for which
the Founders fought,” Jd, a1 2493,

In doing so, the Cowt acknowledged its precedent:
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In 1926, Learned Fand observed. . that iU is ‘a totally different thing fo search s

man’s pockets and use against him that they conlgin, from ransacking his house for

everything which may incriminate him. If his pocksts contain 8 cell phone,

however, that 15 no tonger true. Indeed, a coll phone search would typically expose

fo the governmeny far more than the exhaustive search of a house .
fd, ut 2490-2491 (ermphasis added).

Therefore, the Court determined “[ojur answer to the question of what police do before
searching a cell phone, s accordingly simple—get a wammant,”™ Jo, al 2495, These TFourth
Anigndment protections, however, apply not only to the substantive content of a cell phooe, bul 1
cell-site locaton information Chereinafier “CSLI) data of a cell phone ag weil. Curpenter v, United
Stares, 585U, 138 8.01 2206 (2018).

The Court in Carpenter vefused to apply the exception to the Fourth Amendment of the
third party doctrine to CSLI, holding that an individual has a reasunable expectation of privacy “in
the record of his physical movements as captured through CSLL™ AL In support of'its holding that
areasonable expectation of privacy exists, the Court reasoned, *...the time-stamped data provides
an batimate window into a person’s life, revealing not only his particular rovements, but through
them his “familial, political, professional, religious, and sexual associations.” . (quoting Unifed
States v. Jones, 565 LLS, 400, 412 (2012)opinion of Sotomayor, 1)) As a result, when law
enforcement obtaing CSLI data Trom an individual's wircless carrier, this constitutes a search
pursuant to the Foorth Amendment. Jd.

Further, the Court explained, “[hlere the progress of science has afforded law enforcement
a powerful new tool to carry out its important responsibifities. At the same tme, this wol risks

Government encroachment of the sort {he Framers, ‘afier consulting the lessons of history,” dratted
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the Fourth Amendment to prevent,” 4, (citing United States v I3 Re, 332 1.8, 581, 595 (1948)).
As a result, the Court held “filn light of the deeply revealing nature of CSLI, its depth, breadth,
and comprehensive reach, and the inescapable and automatic natare of fts collection....” the Fourth
Amendment protects such an invasion, generally necessitating a search warrant, Jd.

The Nebraska Supreme Court determined in Srare v Spranger, that the alTidavit submitted
i support of the search warrant of the defendant’s computers did not establish probable cause.
283 Neb, at 538, 811 NW.2d w1 243 In Sprunges, law enforcement was conducting ar
investigation reparding a credit cord frand for the purchase of computer equipment, /d. at 533, 811
N.W.2d at 239, The computer equiprment was sent o an address in the Slate of Now Jersey. Jud.
However, law enforcement discovered that the Internet protocel (IP) addeess used for the purchase
belonged to an apartment in Nebraska, fd This apartment was that of the defendant’s, /4,
Thereatter, law enforcement obtamed a searched warrant allowing lor the setzure of “{ajny and al}
computer equipiment” that was in the defendant’s aparument. /&, at 534, 811 N.W.2d at 240, When
officers were excouting this search warrant, the deputies discovered additional facts that fed them
request a second search warrant. Ju.

Specifically, law enforcement found it pertinent in cstablishing probable cause for the
second wirrant that when the defendant was informed that deputies were taking his computers, the
defendant asked i he could first defete some files. &, He was denjed permission by Jaw
enforeement. N, Subsequently, depulies asked the defendant i he had child pormnography on his
computers, which the defendant dented. /d. Several days later, the defendant’s attorney contacsed
the deputies, inquiritg aboul the child pornography cese that was being investigaied, [ The

defendant’s lawyer staled to deputies that the defendant had wld hn “his computers had heen



delete files on his computer and the call from the defendant’s attomey--that led law enforcement
o apply for a second search warrant, i,

The county court authorized the second warrant so that law enforcement coukd search the
computers for evidence of child pomography. &, As a result of this scarch, the defendant was
charged with 20 counts of Possession of Child Pamography. fol. The State did not conternd that Jaw
enforcement discovered or would have discovered the child pormography as a result of the first
search warrant, which was an investigation of the credit card fraud. /. at 537-538. 811 NW.2d wt
242, Therefore, the vabidity of the search of the defendant’s computer that resuited in the discovery
ot child pornography hinged upon the seeond scarch warrant, o, a8 338, 283 Neb, at 242,

Uipon de novo review, the Nebraska Supreme Court determined (that these additional facts
discovered by law enforcement during the execution of the initial search warrant did ot cstablish
probable cause sufficient 1o support the isswance of the second search warrant of the defendant’s
computer. . at 538, 811 N W.2d at 243, The court fivst analyzed the conmunmcaucn between law
enforcement and the defendant’s attorney, finding “[t/he fact that Sprunger’s lawyer called the
deputies about thelr vestigation does not establish that Sprunger had admitted to possessing child
pornography.” fd. Farthior, the court deteyrined that this inquiry did not establish probable eause,
it wag not a suggpestion that the defendant had cormmitted a crime, but rather was stoaply a refiection
of the deputy’s statement, /i, This did not "add Lo a finding of probable cause 1o search for child
pornography.” Id,

The Mebraska Supreme Court slgo rejecied the contention tha probable cavse existed baged
upon the defendant’s request to delete files before law enforcement seized his compaters, [d. ot
540, 811 N W.2d at 244, Tn support of its conclugion, the court acknowledged that “[1]t s teue that

the fact Sprunger asked to delete some files might have raised ¢ suspleion” but ponetheless
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determinad that this suspicion did not amount Lo probable cause, & (emphasis added?. The court
provided that if the search of the defendant’s computer had been atlowed, "[1]heir search would
have amounted to a nunmaging through 2 treusure trove of informatton.”™ i,

Moreover, in its rationale, the court et forth, “*1jhe modere develomment of the personal
computer and its ability to store and intermingle 2 Auge array of one’s personal papers in g single
place increases law enforcement’s ability 1o conduet a wide-ranging search into a porson’s private
affairs.” r thus mukes the particlarity and praboble couse requivements oll the more imporiant,”
A ar 340-541, 81T N.W.Zd at 244 (eiting Mink v Knox, 613 F3d 995 1010 (10t Cir.
2010) Hemphasis added). Accordinply, the Nebraska Supreme Court defermined that the aftidavit
underlying the search warsant did not establish w fair probability that particular evidence of child
pornography would be found. Jd, See US v Schurz, 14 ¥.3d 1093 (6th Cir. 1994)("While an
officer’s “raming and experience’ may be ¢onsidered n determining probable cause. it cannof
substitute for the lack of evidentiary nexus... prior to the search™),

The Tenth Cireuit Court of Appeals has repeatedly wamed of and emphasized in the
importance of the particularity requirernent when an electironic device is the subjeet of o senrch.
Seg IS v Orerp, 563 F3A 1127, 1132 (10th Cir, 2000); {08 v Walser, 2758 ¥ 3d 981, 986 {1 {(th
Cir. 20005, U05 v Caray, VT2 T 3d 1268, 1275-1276 (10th Cir, 1999),

The Tenth Cireuit Court of Appeals reversed the detendant™s convietions in [Unired Staies
v. Carey because the seizure of the child pornography on the computer was beyond the scope of
the search winrant, 172 F.3d at 1276, In Curey, the delendant was ender investigation for narcotics
sales, fd, at 1270, A search warrant was obtained allowing law enforcement to search the
defendant’s computers “for ‘names, telephone numbers, ledger receipts, addeesses, and other

documentary evidence pertaining to the sale and distribtstion of controlied substances.™ /. at 1270,
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Upon examining the hard drives, the detective discovered numerous *IPG™ files with sexually
suppestive tittes. 24, at 1271, The detective opened one of these Hles and discovered it was child
porpography, fd Ultimately, as o vesult of this search, the defendant was charged with and
convicied of “possessing a computer hard drive that contained three or more images of child
pornography produced with matorials shipped in interstate commerce.” . at 1270

dmately, the Tenth Cireunt Court of Appeals held that law enforcement must speaily
within a search warrant which types of files are sought for search and seizure. Id. at 1275, Because
Iw enforcement fatled 10 do so, and the “seizore of the evidence upon which the charge of
conviction was based was a consequences of an uneconstitutional general search,” the court
reversed and remanded the defendant’s conviction for the Fourth Amendme violation, . at 1276
{emphasis added).

The District of Columbia Circuit Court of Appeals In Unifed Stares v. Griffith, 867 1'.3d
1265 (D.C Cir, 2017), reversed the judgment of the district court and vacated the defendant’s
convietion wherein the search warrant wag wnsupporied by probable cause, which allowed law
enfurcement Lo wnlimitedly wearch and seize the defendant’s cell phone. In doing so, the [.C.
Cireuit Court of Appeals recognized precedent that has long distimguished between an arrest
warrant and a search warrant, Jd. at 127} {citing Steogald v .8, 451 UK 204, 212-213 (1981)).
Thus, the court beld “[riegardless of whether an individual is validly suspecied of committing a
critne, an application {or a search wanant concerning his property or possessions must demonstrate
gause to believe that *evidence is Hikely to be found at the place to be searched.™ fd. (citing (7roh
v. Ramirez, 540 ULS. 551, 568 (2004},

in the alfidavit underlying the search warrant in Griffith, law enloreement set forth that o

shootng had ocourred batween to rival gangs as a result ol a conflict. I, at 1268, The defendant



was a membey of one of the rival pangs. Jd. More Importantly, he was suspected of being the driver
of the petawny cir, which surveillance video had captured cireling the scene of the shooting. 4 wt
1268-1269. This surveitlance video also led Taw enforcement 1o discover that a marching vehicle
to the one depicted in the video was registered 10 the defendant’s mother, whe confimed that the
defendant had been the principal nser of the vehicle at the time of the shooting. /&, ar 1269, Further,
while the defendant was incarcerated on unrelated charges, a number of g jail phone calls were
reconded, Jdo OF particalar nete were two phone calls, one made on the day his mother wag
interviewed by law enforcement where the defendant stated, “man you know s about that,” while
speaking 1o another suspect in the shooling and the other call where the two individuals briefly
discussed a “whip™ (slanp for car). Ll Al of thig information was set forth in the ten-page affidavit
supporting the search warrant, wherein the affiant-—a 22-year veteran of the police department—
additionally opined his belief that the defendant was the getaway driver, Jd, Nonetheless, the 1.C
Circuit Court of Appeals held the search warrant was unsupported by probable cause and uduly
broad. Jo at 1271,

In reaching ity bolding, the eount again relied on precedent ay cstablished by the United
States Supreme Court, and opined, “[tThere must, of course, be 4 nexus, .. belween the itew 1 be
selzed and criminal behavior,” . (citing Warden, Md, Perdtentiary v Hayden, 387 U8 294, 307
{1967). The court rejected that such a nexus existed as there was no reason to believe cotitained
within the affidavit 1o believe that the defendant owned a cell phone or that any cell phone he
possessed would contain incriminatiog evidence of his suspected offense. . at 1272-1273.
Accordingly, the court held “[blecause a ccll phone, unlike drugs or other contraband, is not
inherently itlegal, tere must be reason to believe that a phone may contain evidence of the erime.”

Il at 1274, As there was no reason for such a belied, the warnant was deemed constilnonally
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invahid, /o, at 1278,

A number of courts have concluded that a search of an electrome device “gives vise W
helghiened porticdarity concerns.”” See U8, v Galpin, 720 V.34 436, 446-447, 449-450 (ind Cliv,
2013); See (LS v Payten, 573 F.3d 859, 861-865 (9th Cir, 2009); Srate v. Kevdora, 364 P.3d 777,
TR (Wash, Ct. App. 2008); Stete v, Griffirh, 120 P33 610, 614 (Wash, Ct. App, 2005). The Court
of Appedis of Washington held in Stare v. Keodara the search warrant of the defendant’s cell phone
to be uncoustitutional as it was a general warrant and impermissibly overbroad. 364 P.3d at 781-
782, The defendunt wes involved in a shooting, for which he was ultimately convicted of first
degree murder, three counts of first degree assault, and unlawful possession of a fivcarm. 14 at
780, However, prior thersto, the defendant was apprehended for an unrelated incident, sl which
time law enforcement seized his cellular phone, 7 at 778, The cellular phone was tocated within
u vehicle along with illepal narcotics and drug paraphernalia as a result of & traf¥ic stop. {d. at 779

A seareh warrant was obtained to scarch the defendant’s phone based upon an officer’s
extensive training and experience with gangs that those so affiliated frequently use their cellular
phones to teke and store photographs of tllegal activity, Jd. at 778 (emphasis added). As a result
ol this search, lext messages and photographs were obtained trom the defendaat’s phone that were
used as evidence against him during the course of trind. &, at T78-779.

The Court of Appeals of Washington rejected the validity of the warrant, reasoning,
| wlithout evidetioe linking Keodara's (defondant’s) use of his phone to any idlicii activity, we find
the affidavit to be nsufficient under the Fourth Amendment.” &, at 782 (emphasis added). Further,
the court explained, ™., more iy required or the necessary nexus than the mere passibiliny of finding
recordy of criminal activige.” Id. (emphasis added).  The State’s argument-—that the aifiant

officer’s “wealth of specific experience and training” with gangs created the evidentiary nexus



hetween the evidence and the defendant’s phone—-was uaequivocally cejected. Id. at 782-783.

Muoreover, not only was the warrant tacking in probable cause, but it fuiled as to the
particidarity requirement of the Fourth Amendment as well. Jd. at 783, First, the warrant {siled 1w
establish a lamit as 1o what type of information or data could be searched on the cellular phone, [,
Second, there was no tomporal Bmit as 1o the information that was fo be searched as a result of the
warrant. f. Third, the warrant was not sufficiently particular merely because It limited the search
to evidence of certain enumerated crimes. [ Conseguently, the court held the warrant was
overbroad, Jacking in probable cuuge and perticularity, /o,

Simatlarly, the Supreme Court of Massachusetts m Commonwealth v. White, affirmed the
decision of the triad court, rejecting the validity of the search warrant for the defendant’s cellnlar
phone for itg failure to satisfy the probable cause nesus requirement of the Fourth Amendment, 59
NGEAD 369, 376-377 (Mass, 2016). In White, at the time the defendant’s cell phone wasg searchad
and seized, law enforcemment Rad sufficiemt reason 1o believe that the deferdam was one of three
suspects invelved in a felony and in fact charge as well ag arrest him for that offense. /& at 573,
MNonetheless, law enforcement “had no imformation that ihe cellular telephone had been used 1o
plan, cogunit, or cover ap the crime, or that it contained any evidence of the eritne.” I al 371,
Rather, the detective was aware from hig (raining and experience, that cell phones are frequently
used when an offense involves multiple perpetrators and thus cell phones oflen contain useful
information with respect 10 the criminal investigation. . at 371-373.

In affirming the ruling ot the trial court, the Supreme Court of Massachusetts siressed the
distinction under the Fourth Amendment between probable cause to suspect and arrest a defendant
of & evitne as opposed to probable cause to search and seixe the same suspect’s cellular phone. 4,

at 376-377, Further, the court elaborated that such a distinetion ts eritical because in order to satisty
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the probable cause requirement of the Fourth Amendment, the government must demonstrate the
existence of a nexus between the erime aleged and the item to be sesrched and/or seized. 7/, at
374376, While the burden on the government o establish such a rexus need not be established
bevond a reasonable doubt, the court remterated that [ slrong reason to suspect is not adegumie,”
fd. at 373 (citing Commonwenlth v. Kaupp, 899 N.E2d 809 (Mags. 2009 Commonwedlth v
Upton, 476 W.E.2d 548 (Mass. 1985). Moreover, in support of its holding, the court reagoned that
while the experience and expertise of law enforeement may be considered in the nexus
determination, said experience and expertise does not alone provide ihe requisite nexus between
the criminal activity and the ceflular phone to be searched, fd. This botlerplate training and
experience, aceording to the court, cannot salisty the nexes reguirement as the Fourth Amendment
requires the exisience of particularized evidence related to o oriminal offense, Jd. (citing
Commomwealth v. Dorelas, 473 Mags. 469, 502 (2016)(police knew that defendant had been
weceiving phone ealls and fext messages on his cellular phone: probable cause to search telephone
for “particularized evidence™)).

Lastly, the court emphatically rejected the goversment's position that whenever probable
cause exists to oarrest @ suspect for an offense and law enforcement bas the knowledge and
experience to aver that a celludar phone would likely contain evidence of the particular criminai
offense, a nexus exists with that suspeet’s cellufar phone, fd. 377 In doing so, the cowt provided
that if the governmenl’s position was accurate, then it would be rare wherein an individual’s celi
phone would not be subject to search and seizure following an arrest for o erimipal offense. This,
in turn, the court reasened would destroy the separate and sipnificant privacy interesss an
individual has under the Fourth Ameadment, B Thus, the court concluded that the search warrant

Jacked the requisite nexus for probable cause to search and seize the defendant™s cell phone, despite
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the existence of probable cause to arrest the defendant for murder. Jd. at 377378,

Likewise, the Delaware Supreme Court in Buckhom v Stare, reversed the defendant's
convietion wherein *., the scope of the warrant 5o fie cutruns that probable canse finding--and is
so tacking in particelarity relative 1 that probable cause finding--that it qualifies as plain emor.”
185 Add } (Del, 2018). In Buckham, law enlorcement acquired a scarch warrant for the
defendant’s cellutar phone upon s amest for attempted first degree murder. fdl at 5.6, This
warrant acquired for the defendont’s phone authorized taw enforcement to search for GPS location
data (also known as collular site location deta, “CLSI™), as well as for any stored content data for
evidence of “Attempted Murder 1% Degree.” Jd. at 6, 15, The warrant application set forth that the
probable cause nexus bebween the phoue and the crimipal offense for which the defendant was
arrested was that the phone was on the defendant’s person when he was arrested tor attempred flst
degree murder, law entorcement was aware that the defendant had been posting on social media
about his impending arvest (as the warrant had been outstanding for six weeks), that GPS duta
would be useful to police in their investipation as 0 where the subject fireann was located as ot
was unknown where the defendant bad been vesiding for the six weekys since the warrant had been
issued for his arvest, and that criminals often uge cell phones W discuss thelr criminal acnvity. X,
at 1516, The Detaware Supreme Court, on plain error review of the warrant (as the defendant
failed to raise the matter in the lower appellate court) determined that the search warrant and
underlying application di not amount to probable cause to believe that evidence of the erime
would be found on the phote, Jdo ot 16, Namely, the court st forth, “[plarticularly unpersuasive
was the statement that ‘criminals oflen communicate through celiular phones’ (who does in this
day anct age?™). ", at 17, Moreover, the eourt held thet while the defendant™s commentary ob

his social media may have been pertinent w his arrest warrant, thas did not provide a probable



puise nexus as o why the cell phone wauld contain evidence of the erime itself, attempted {irst
degree murder, /d, Furthermore, the search warrant failed the parficularity requirement as wetl,
allowing law enforcement to search alf data (content and C8LE) on the phone withawt any sort of
wimporal Timitation, ff at 19, Lastly, because “the proseeution’s cuse against Buckham was not
fron-clad,” the Delawure Supreme Court reversed the defendant’s convictions and remanded the
matter for new trial. 2d. at 20.

In the matter before this Court on de move review, the indiscriminate sweep of the language
sontained within the Affidavit and Search Warrant for the cellulay phone records of 402-312-6473
g intoterable, and W hold otherwise, would be false to the termis, meaning, and history of the
Fourth Amendment. There is no fair probability ardculated within the warrant and supporting
affidavit for the cellular phone that evidence ot & crime will be found. Instead, the State rebed
upan builerplate language bused upon the detective’s training and experignce to establish
evidentiary nexus between the subject cellular phone and the criminal investigation. This refiance,
as diseussed above in a number of cases, is Inadequale Tu itsedf to satisfy the pexus requirement of
the Fourth Amendment and therefore, on de rove review of the matter, this Court should find the
friat cour! commitied reversible error in denying the motion 1o suppress,

The affidavit merely provides that Mr, Cox may have had contact with the deceased, Mr,
Laron Rogers, on the day that he was shot, more than an howr beforehand, An allegation that is
havdly even reason o suspect that Mr. Cox was invoived i the eommission of a crime, el alone
that evidence of a crime will be found on 4 celt phone.

On the day in dispute, law enforcement was dispatehed 1o the Ames Ave Convenience
Store at 1949 hours, where My, Rogers was located suffering trom an apparent gunshot wound,

Varying information was provided 10 faw enforcement as to what time Mr. Rogers was released
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from work on this particular date, there was reason (o helieve it was between 1800 and 1850 hours,
Mear the tirme Mr. Rogers left work, he was visited by two individuals, one of which was later
identificd by law enforcement as M, Forrest Cox. A data check was conducted on Cox, reveahing
hie had setfereported a phone number oI 402-327-6473. However, this was reported approximately
one year priov to the shooting of Mr, Rogers, as this was——according 1o the Afhdavit-self-
reported in the year 2016, (£3, pe. 4),

Law enforcement acquired the cell phones located 1n Mr. Rogers” vehicle on the evening

that he was shot. A data download of the phone reveiled that Mr Rogers had sent a text messsge

Rogers had saved as the contact number for “Bubba” (K5, pps. 2.4}, Bubba was also the name
provided {0 an employee at Boost Mobile, the place of employment for Mr. Rogers, avound 1841
howrs, along with the phone mumber 402-312-6473. This mdividagl expressed an interest in
purchasimg a cell phone. (E5),

First and foremost, according to the information provided within the four comers of the
Affidavit, the phone nomber that Mr, Cox selfsreported to faw enforcement in 2016 differs from
the number provided to an employee ut Boost Mobile and that was the subject of an outgoing text
message by Mr. Rogers. This distinction, in and of itself, should vender this Search Warant for
402-312-6473 invalid s it fails the Fourth Amendment in cach particularity and probable cause.

Second, while law enforcement may have recognized one of the two black males in the
surveillance videos as Mr, Cox, the Affidavit fails to set forth whether the individuat that provided
the number of 402-312-6473 and the name “Bubba”™ was Mr. Cox or the other black male.
Theretors, there is no established correfation within the Affidavit between “Bubba,” Mr, Cox, and

this cell phone number since the selfreported gumber by Mr. Cox and the one provided 1o the
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employee is pot the same,

Yet, even assuming there was such a correlation contaived in the Affidaviy, this Search
Warrant is s0 lacking in probable cause thal evidence of & erime will he found therem and
pasticularity in desoribing where and what evidence of & erime may be searched and seized, that it
must be rendered invalid pursuant (o the Fourth Amaendment by this Cowrt, For sake of argument,
if the Affidavit had established that this phone number of 402-312-6473 was registered to Mr. Cox,
it s1il] fails in several respects in establishing probable cause to believe evidence of & crime will be
found in the phore records for this number. The only information set forth in the Afffdovit abowt
that particular number regardiog the day in question wag that Mr. Rogers had $ont 8 wext message
to 402-312-6473, This message was sent ot 1837 hours, @ time which, according 1o the video
surveillance and the employees at Boost Mobils as recounied in the Afftdavit, Mr. Rogers may
have still been at work, After all, aceording to video surveillance—as set forth in the underlying
Aftidavit-—the two males that spoke with Mr. Rogers as he was leaving work were ingide of the
stove at approximately 1841 howrs. Therefore, at 1837 hours, at which tine this message was sent,
he may have still bean conversing witlt these individuals before Jeaving his plage of employment.

However, what ts known is that law enforeement was not dispatehed to this focation of the
Boost Mobile Store for the shooting of Mr. Rogers, Furthor, it ig known from the Affidavit that
law enforcement was dispatched 0o another [ocation, Ames Avenue Convenignce Store, at 1949
Wowurs—meore thar an howr leter, Therefore, the fact that o text message was sent from Mr. Rogers
10 402-312-6473, a titne at which he may still have been at work, does not provide probable cause
to believe that the phone for that number will comtain evidence of the crime.

Mr. Cox wis ot reported-—within the Affidavit—to be ai the seene of the shooting, nor

wis it reported that a text message was sent to the vietim from the a phone number registered to
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Mr. Cox immediately prior {0 or near the time of the shooting, At most, the Affidavit merely
reveals the two individuals may have bad fn-person contact at Mr. Rogers” place of grmployment
aver an houwr betore he was shot af a different fovation.

Moreover, the {acr that a text message was sent does not, In turn, revesl that a texlmessage
was reseived, The Affidavit did not comtain such information. Not 1o mention, the Affidavit fails
o establish whether this phone number was active on the day of the shooting. It also does not
provide whether Mr. Cox had any cell phone whatsoever in his possession on this particular date.
Alter all, aven i the Affidavit did establish that Mr, Cox and *Bubba™ i the same individual, Mr,
Cox was reportedly in Boost Mobile inguiring about purchasing a cell phong. While this individual
did leave 4 phone number, this did not establish that he possessed u cell phone that way functioning
and in working order. Additionally, as mentioned above, this number does not match the one that
law enforeement noted as "selfereponed™ by Mr, Cox,

Further, it is bothersome that within the Affidavit, law enforcement fails to set forth the
contents ol the text message sent on the cell phone belonging to Mr. Rogers, If ihis text message
geotat 1837 on the day of the shooting contained information thad was even slightly relevam, sursly
its contents would be set forth 1n the supporting Allidavit, Yet, the contents of this text message
were omitted entively, even though at the time of the appheation of this search warrant, law
entoreement possessed and had access to the phone belongmg to the victim, My, Rogers. This, in
itself, is an admission that there was no information pertinent to this criminal investigation within
the lext message 1 question,

In addition, this search warrant 15 overbroad and allows for the undug rummaging that the
Fourth Amendment was enacted to preclude. Any evidence obtained as a result of this general

scarch warrant was unsupported by probable cause and Jacking in particularity.



Adthough technology developed significantly since the Court decided Srunford, law
enforcemoent is simply required 1o abide by the Fourth Amendment, of which the terms and
meaning have remained the same. The Court in Riey cautioned that digital searches provide access
ta *far more than the exhaustive search of a house..." Consequently. because this search warrant
aliows for the type of “fishing expedition™ the Fourth Amendment was designed to prevent, this
search warrant should be deemed uneonstitutional by this Court.

Much like in Stanford, the indiscriminate sweep of the lasguage in the search waprant for
the cell phone is intolerable. The affidavit in support thereof does not provide how this evidence
sougdt iy refaled to any illicit activity, Ingtead, this search warrant is akin o the one i Sknford,
wherein law enforcement was permutied (0 engage in vrdue rummaging of the defendant’s
restdence for any gorl of documentation evidencing that he was commitiing a crime, i violation
of the Suppression Act, Yet, untike in Sranford, there is not even information from “two credible
persons’ that Mr. Cox was committing a crime. instead, there s information that Mr. Cox may
have had face-to-fact contaet with Mr. Rogers on the day of his death, srriving in o vehicle stmilar
to the suspest vehicle, nearly an hour before the shooting. This search warrant that permits law
enforcement to search boih the contents and CSL1 data of the cell phone records cannot pass
constiutional muster,

While the fact that Mr, Cox might have had contact with Mr. Rogers on the day of the
shooting upon exiting & vehicle that was similar to the suspect vehicle msy have raised suspicion,
Just ag it did not amount to probable cause in Sprusger when the defendant asked law enforcement
if he could delete some fiies from his computer before it was removed {rom his residence by
deputies for a child pornography investigation, it does not amount of probable cause to believe that

evidence of a crime will be found on the cell phone here in this homicide investigation,
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Comsgquently, it was reversible error for the trial court w determine that the warrant was
supported by prebable cause. in part, because “{i)he affidavit contains sulficient detail (o establish
probable cause that Laron Rogers was shot and was murdered and that Cox was connected (o those
erimes.” (Order a8 1 Defendant’s Motion to Suppress the November 14, 2018, Second Telephone
Record Search Warrant, fited March 12, 2019, pas. 8-49)emphasis added), Neither this Ceart nor
the Court of Appeals has gver held that probable cause to areest an individual, in turn, provides
probable cause to search an individual’s celludar phone, For that matter, ngither has the Unied
States Supreme Court, at least explicitly.

As the D.C, Clreuit Court of Appeals warned in Ceiffith, the Massachusetts Supreme Court
i White, and the Supreme Cowt of Delaware in Buckham in addressing this 1ssue, the law provides
a clear distinetion between probable cause supporting an arrest warrant as opposed 1o probable
cause supporting A search warrant for the suspeet’s cellular phone. There must be a showing within
a search warrant that evidence is lkely to be foand atl the place to be searched, with a nexus
between ihe item(s) seized and the criminal behaviar, This nexus requires more than a “mere
possibilin” that evidence of & crime will be found. 1t i indisputably insdequate for a warrant to
be upheld simply because of law enforcement’s desire to discover a suspect’s lkely location
through C8LT data i its investigation, which the court emphatically rejected in Buckham. The
Fourth Amendment demands maore than the mere possibility of finding records of criminat activity,
and to hold otheewise, wonld allowing for tlaw enforcement to engage in the general exploatory
mmmaging in a person’s belongings that the Fourth Amendment was destgned to prevent,

Moveover, this search warrant fafls in particularity as there is no guide or control provided
0 the judgement of the excouting officer. Rather, this search warrant provides law enforcement

with the type of blanket authonty that wag allowed for under the Crown, While the search warrant



articulates the types of files to be searched, it faily in specificily as i provides law enforcement
blanket anthority to search wherever they pleased within the cell phone records, The words of the
Fourth Amendment are precise and clear. This search warrant fails 1o abide by these words, and
consequently the Defendant’s Motlon to Suppress should be sustuined by this Cowt,

1L THE STATE DIBNOT MEET 178 BURDEN TO ESTABLISH THE GOOD FAITH
DOCTRINE SHOULD BE APPLIED TO THE EVIDENCE ACQUIRED AN RESULT OF
THE SEARCH WARRANT OF THE CELL PHONE, AS IT WAS EXECUTED
SUBSEQUENT TO CARPENTER ANTY AMOUNTS TO A GENERAL WARRANT, ONE
THAT A REASONBLE OFFICER WOULD KNOW TO BE JLLEGAL.

Fver when & wearch warrant i invaiid, the exclusionary rule only applies when s
application will further its remedial purpose. Stare v. Hifl, 288 Neb, 767, TEE.T89, 851 N.W.2d
670, 687 (2014). For the exelusionary rule wo apply, “the benefits of 113 deterrence must outweigh
its costs.” State v. Sprunger, 283 Neb, 531, 341, 811 NJW.2d 235, 245 (2012), Therefore, the good
faith exception provides that evidence seized pursusnt o an fnvalid aflidavit and search warrant
will not be suppressed i law enforcement “act in objectively reasonable good faith in reliance
wpon the warrant,” £, at 542, 811 N.W.2d at 2435, Thus, the exchisionary rule iy only appropriate
if (1) the judge or magistrate in fssuing a wartant was misled by information in an aflidavit that
the aflignt knew was tilse or would have known was false except for a reckless disvegard for the
fruth, (2) the issuing judge or magistrate wholly abandoned his oy her detached and neutral role,
(1) the warrant is based on an affidavit so lacking in indicia of probable cause as to render officiat
helief in ity existence unreasonable, or (4) the warrant s so {acially deficient that the officer
executing the warrant cannot reasonably presume i s vahid, Hill, 288 Meb, w 785-790, 851

N.W.2d st 688, It is State that has the burden to show that the good faith exception appliss. Stare



v Tomphins, 272 Nob, 547, 352, 723 N,W 24 344, 348 (2006)(citing U8, v. Leon, 468 1.8, 867,
924 (19843),

A judpe who acls as an adjunet law enforeement officer cannot provide valid authorization
for a search that would be unconstitutional but for the existence of & warrant, (2.5 v. Leon, 468
LIS, 897, 914 (1984). The Court In United Statew v Leon emphnsized that courts must insist that
“the magistrate purport to “perform his nevtral and detached function and not serve merely as o
rubber stamp for the polive.™ /o, (citiog dgullor v Tevas, 378 UK 108, T (1976)).

In cvaluating whether the official belief of law enforcement executing the warrant 1§
reasonable, an appetlate cowrt should assess whether the police ofticer, considered as an ofeer
with reasonable knowledge of what is prohited by Jaw, acled in reasonable good faith in relying
on the warrant. fd. This good faith must be evaluated by the reviewing court by looking at the
totality of the circimnstanees surrounding the issuance ol a warrant, including information
possessed by the offtcers, but not contained within the four comers of the affidavit. 74,

The Nebraska Sopreme Court, in Sprusger, tefused o apply the good faith doctrine
because of the “obvious Fourth Amendment violation.” 283 Neb. ar 544, 811 N W.2d at 246, The
search warrant was not only lacking probable cause, but also failed to Yereate of a tikelihood of
tinding any pariicwlar gvidence on the computers.”” f. st 543, 811 N.W.Ad at 248 (emphasis
added). In support of its holding, the court explained that o reasonable officer wonld certainly
know that a peneral search warrunt thlegal, /d at 543, 811 N.W.24 at 246 (emphasis added).
Therefore, the cowrt concluded, *,. 10 ighore such a biatant lack of probable cause would set g law
bar for future police conduct.” . at 544, 811 N W.2d ai 246,

I a parallel manner 1o the Nebraska Supreme Court in Sprunger, the Ohio Suprene Court,

in Stede v, Castagnola, refused to apply the good faith exception to the sxelustonary rule, 46N 3d
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GAR, 639 (Ohio 2005). In rejecting 1o gpply this doetrine, the court acknowledged the purpase of
the exclustonary rule, 10 deter police misconduct, and recognized that i “showld not be applied
when “the efficial action was pursued in complete sood fith’ because 1 would have no deterrenr
effect.” Ll at GO0 (citing (.5 v Leon, 468 118, 897, 900 (1984)). Nonetheless, the Ohio Supreme
Court derermined it would be inappropriate to apply because, “{ijhe affidavit was o lcking in
inicia of probable cause and the warant was so facially deficlent in failing to particularize the
items to be searched for on Castagnola’s computer that the detective could not have relied on it in
obiective pood faith.” fd.

Further, the eourt explained, “lqtuite simply, the search-warrant affidavit was not besed on
evidentiary fact, It was based on layered inferences. Moreover, the search warrant faled to
particelarly deseribe the jtems to be scarched for on Castagnola’s computer with a9 much
specificity as the detective’s knowledge and the cireumstances allowed.” Jd. Moreover, the Ohio
Supreme Cowt determined that what was, perhaps, most telling that the warrant request was
flawed was in the detective’s testimony at the suppression hearing where he desenbed the
defendant’s incriminating text messages W man be barely knew, and figuved that if had been that
blatant in talking aboat the critne he committed, that there would prabably be other items within
the defendant’s house that would be of evidentiary value, Jd. al 661 (emphasis added). The caurt
stressed that “fa] search cannot depend on mere suspicion.”™ Finally, the Ohio Supreme Count
declared that this was a “difficult cave,” admitting that the evidence obtained himplicating the
defendant (child pornography) wias “hr)rrilﬁpﬂ“.;f objectionable,” but refused to apply the good fuith
exeeption nevertheless. fof. The court expounded, “[tihere is always @ temptation in criminal cases

10 tet the end justify the means, but as guardians of the Congtitution, we must esist the temptation.”

M
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In United States v, Wegver, the Sixth Cireuit Coutt of Appeals reversed the defendant’s
firearm convictions, finding that the boilerplate langoage of the affidavit underlying the search
wagrant to be “bares bones,” and thus holdimg the good faith dostrine to be inapplicable, 99 F.34d
F372, 13741381 (Oth Cir, 1996), The affidavit comained boilerplate language with respect to the
unlawlul distribution of marijuana, generic information about the subject residence, as well ag
unconfirmed information fram an unnamed confidential informant, . at 13751376, In addressing
the boilerplate language of the affidavit, the court recopnized that affidavits are ofien drefled by
nonlawyers in the midst and haste of a criminal investigation.” vet refused to dismiss that affidavit
must reflect the partioudar case af hand. Jd at 1378, According to the court, “{tihe use of
genevalized boilerplate recitations designed to meet all Taw enforcement needs for illugivating
certain types of crivinal conduet engenders the nisk that insuf¥icient ‘particularized facts’ about
the case or the suspect will be presented for ¢ magistrate to determine probable cause.™ I {citing
I ve Young, 716 F2d 493, 500 (8th Cir, 1983 ) holding unacceptable an FIJ atfidavit of 'broad,
botlerplate statement degeribing in & general way’ applications, repotts, and records commonly
keot in bail bond operation)),

The sewrch warrant, as presented, contained boilerplate language along with minimal
particularized information of an ineriminating nature, along with conclisory statements of the
affiant’s bebiel a8 to probable cause of criminal activity. I at 1379, Law epforcement took no
steps to corroborate the informant’s claims with respect to eriminal activity, but rather only
confirmed fmmocenr facts that was, according w the court, insignificant. ff, (eiting (2.8, v. Gibson,
G28 F.2d 250, 252253 (8th Cir, 1991 }(insufficient showing of probable cause when officer ouly
comroborated ‘innocent dergils” of otility records for account mane, revenue agency for physical

description, and car titles, and *{tihere was peither surveiliance nor observaton of unusual eivilian
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or vehiculur traffic at the address, nor were there very shor visils charactenistic of drig
trafticking,’}). Thus, even asswuming the information of the confidential informant was refiable, the
court's review of the affidavit “reveals of & paucity of particularized facts indicating tias a search
of the. . residence “would uncover evidence of wrongdomg.™ /d.

The Sixth Circuit recognized the definition provided by the United States Supreme Court
of a “bare bones™ affidavit as one ., .that states suspicions, beliefi, or vonclusions, without
providing some underlying factual circumstances regarding veracily, reliability, and basis of
knowledge. .. 14, at 1378, As the search wartant was merely supported by a “bare bones”™ affidavit,
the court determined the ovidenco seized at the residence should be suppressed as 2 "...a
reasonably prudent officer would have sooght greater corroboration o show probable cause and
therefore do not apply the Leon good Faith exception on the faets of this case.” Jel at 1381, Finally,
in support of its holding the Sixth Cireuit Cowrt of Appeals set forth, “{tlhe Fourth Amendment
does not require an officer to reinvent the wheel with each search wartantapplication. Nonetheless,
because of the threat of generalization when particular facts are necessary, we temain concerned
aboul boilerplate language in affidavits or search warrants.”™ 7. a1 99 F3d av [381.

The Third Circuit Cowt of Appeals in United States v, Goldstein detevmined it was
appropriate o extend the good faith doctring to the government’s search warrant of the dafendant’s
cell phone where the search warrant for CSLI data was executed prior to Court’s decision in
Corpernter.  F3d _ No. 13-4094, 2019 WL 273103, at *1 (3rd Cir, 2019), The defendant in
Grolelsrein was arrested for his involvement in a kidnappmg scherne, Ji at ¥ 1. In an offort w find
further evidence of his invelvement, the povernmant acquired a court order pursuant to the Federal
Srored Communications Act CFSCA™, compelling the delfendant’s phone carrier to produce 57

days” worth of CSLI data. /4. This CSLT data placed the defendant in the vieinity of the scene of
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the kiduapping. fd. at *2. Uldmaetely, following a trisl, the defendant was convieted and sontenced
W 94 months in prison. 4,

tipon applying Carpenter, the Third Cireuit Court of Appeals determined the CSLI data
was acquired in contravention to the defendant™s Fourth Amendment rights. [, Nevertheless, the
court determined the exclusionary rule was net applicable apd vather the gooad taith doctrine should
control as the povernment--at the time of the search--was acting in objectively reasonable
rehiance on a statute as well as then-binding appeliate precedent. Jd. at *2-3, Tn reaching said
holding, the Third Circuit relied on precedent of the Limted States Supreme Court—namety.
Hlinois v, Kell, 480 VL8, 340 (Y987, and Davis v, Unired Stenes, 564 U5, 229 (2011). 44 in Krudl,
the Court determined that the good fanth doctrine should apply where “a gearch is executed
purstiant {0 & statute that was vahd at the time of the time of the search but faler declared
unconstitutional.”™ . al *3, 1o tike manner, the Court in Davis held that the good futh doctrine
alsu should apply “when a search is condusted based upon reasonable relfance on then-binding
appellate precedent, ., ™ /d, (emphasis added). At the time of the government scarch in Goldsieln,
the FSCA was siitl valid and further Third Circuit precedent provided that an individual does not
have 4 reasonable expectation of privacy in CSLIE data pursuant to the Fourth Amendment, I, The
Court’s upinion of Carpenter was published affer the search was executed n Goldsiedn, [d. Thus,
the Third Circuit Court of Appeals held the good faith doctrine applied. /d. at *2-4,

In doing so, the court rejected the delendant’s position that with respect to the good faith
doctrine there 15 a difterence in its application based upon who the state actor 15, whether it be the
prosecutor of law enforcement. Jd. at *4, Rather, the court opined, the relevant ingquiry is simply
whether the government, regardiess of who the state actor is, objectively reasonable relied onthen-

binding appeliate precedent o stature st the tme the search was executed. fo, ar ¥2-4. Agaresult,
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the Third Circuit affirmed the dental of the defendant’s motion to suppress, Jd, st *4,

Lastly, the court noted that it was “in good company,” us several other sister cireutt courts
have alyo held that the good fuith doctrine should be extended where the government search for
CSLI data oceurred prior o the Court’s decision in Carpenter. 1d, at *3: See US. v. Zodhiaies,
QOL F.3A 1378 (2nd Cir. 2008), (L8 v Chrigtion, T37 Fed.Appx, 163 {(dth Cir. 2018); 115 v
Churtis, 90 F.3d 846 (7th Cie, 2018); (085, v Jowner, 896 F.3¢ 1199 (1 Hth Cir. 2018 See also (45
v Remus, 2018 WL 4076725 (LLS, Dst. Tt of Neb, Sept, 27, 2088).

The good faith doetrine was not established to circumvent or render meaningless the Fourth
Amendment but rather for application wherein the government acts upon an objectively reasonabie
buliel th Ha conduet comports with the faw. The Supreme Court of Flovida applied the same
analysis as the Third Circuit Court of Appeals in Stee v, Ferrari, 8034 | No 4D14-404,
2018 WL 6132264 (Fla. 2018), wherein the eourt beld tho state could not meet the requirements
off the pood faith exception to the Fourth Amendment exclusiopary rule. I Ferrari, law
enforcement aeguired the cell phone records of the defendant by means of o subpoena ju 2001, /.
at *8. At tal, an FBI agent testitied about these cell records, specifically the defendant’s historical
CSLT data. I,

According to the Florida Supreme Court, it was reversible error for the trial court to deny
the defendant’s motion w0 suppress as “{tthe ‘good faith’ exception avoids the exclusion of the
results of a warrant less search where the police conduct an objectively reasonable search based
upon binding decision as law, see Daviy v United Stares, 364 118, 229, 131 5.C1 2419, 180
L.Ed.Zd 285 (2011), ot in reasonable rediance on an apphicable statute, even if that statute is later
held to be unconstivational, see Mincis v Keall, 480 U5, 340, 107 8.Ct. 1160, 94 L.Ed.2d 364

(198707 I, at *7. At the vime the search was executed in 2001, there was no binding precedent m
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existenice “lhar CELT data was not within Fourth Amendment protectiony aud thus exempl from
the warrant requirement.” Jd. The wial cowrt improperly relied on precedent from 2009, which
predated the motion o suppress hearing, yot post-dated the search by pearly o decade. I, The
refevant inguiry with respeet (6 application of the good faith doctrine is the time of the search, and
thus the Florida Supreme Court determined it was ereor Tor the trial court 1o apply the exception.
Id. Further, the detective did not cite any statute within the request for fsspance of the suhpoena,
and even though g relevant statute existed at the tme within the state, the government fuiled to
comply with 1z terms, [, Consequently, the Florida Supreme Court held “the pood Faith exception
to the exclusionary ruke does not apply because the State was oot relying on binding precedent or
clearly applicable statutes in obtaining the data” fd, at *8,

Most recently, this Court in Srade v. Leardre Jennings, 303 Meb, 809 (Filed May 15, 2020,
held the exclusionary rule was inappropriate for application as law enforcement acted in reasonable
reliance on the Pederal Stored Communications Act. InJeanings, law enforcement oblatned a court
order for the defendant’s cellular records pursuant w the Federal Stored Communiciations Act
(heseinafter “FSCA™, Jd. These records were obtained 18 months prior o the United States
Supreme Courl decision of Carpenter, I, Thus, the relevant case law at the time the records were
acquired by law enforcement consisted of State v Jenking, 294 Neb. 684, 884 N W2 429 (20163,
wherein this Court rendered a holding that the FSCA did not violate the Fourth Amendment, o,
As a result, the good faith exception doctrine as set forth in Jilinois v, Krull, 480 1.8, 340, 107
5,01 1160 (1987, was controlling in Jennings, Id,

In the matter presently before the Court, the State did not meet 1ts burden in demaonsivating
the pood faith doctrine applics in lipht of the obvious Fourth Amendment violations, As in

Sprunger, this search warrand of the cell phone amounts to geners! warrant—limitless as o the



contents of information (o be searched and setzed, The warrant allows law enforeement 1o search
gach the substantive contents of the phone, as controlled by Riley, as well as CS1.0 data, protected
by Carpenter.

Moreover, akin to Sprunger, there is no likelihood presented in this warrani that particubar
evidence will be discovered on the subject cell phong. After all, here, law enforeement ssarched
and seized the vietios's cell phone, Mr, Laron Rogers, prior to applicalton for thiy search warrant,
As o result, law enforcement was aware that Mr. Rogers' phone had seemingly been in contact
with the phone law enforcement belioved 1o belong to the Mr. Cox over an Aouwr befire the
shooting, Certainly, had the contents of this sele text message from Mr. Rogers to purportedly Mr,
Cox revealed eriminal activity of any nature, then the words of this text messuge certainly would
have been included s the underlying affidavit, Yet, there was no mention whaisoever as W wht
the contents of this singular text message contained,

Morzover, if this is adeguate to establish a “falr probability” that cvidence of a crime will
be fourd, then surely the State applied for & search warrant of cach and every ¢ell phone number
that Mr. Rogers” phone bad coutact with on the afterncon and evening of the shooting. The tack
ii sueh apphications is unguestionably a circumstance for this Court to consider iy reviewing the
totality of the circumstances surrounding the issuance of this search warrant and ultimately, in
determining, that the good fiaith doctrine cannot be applicable.

Further, as in Castagnola, the pood faith doctrine is not appropriate in the present mater
as the affidavit was not based on evidentiary fact, bud rather layered inferences. These inferences,
as in the Sixth Cireuit case of Weaver, wont uncontimed and vncorroborated by law enforcement,
aside from innocent detatls, Mere, law enforcement fearned from Mr. Rogers” parents, who had

spoken o Mr. Rogers” boss, that Mr, Rogers had contact with two black males the afternoon of
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the shooting. This wmost certainty is layered information, as well as hearsay within hearsay. fin an
etfort to corroborate this information, law enforcement responded 1o his place of employment and
were able to review video surveillance. Mowever, through this video surveillanee at his place of
employment, law enforcement simply corroborated the innocent fact that Mr, Cox was inside the
Boost Mobile Store at 1841 hours on []m dav of the shooting, Further, law enforcement was able
to continm through the supervisor at Boost Mobile that Mr, Rogers way supposed to work until
2000 houes on the day of the shooting, but instead was cut ot approximately 1800 hours due to the
store was being slow. Firat, neither fact confirmed by law enforcement establishes that Mr, Cox
even had contact with Mr, Rogers at Boost Mobile. Second, assuming the text message sent from
Mr. Rogers wits 10 a phone belonging o Mr. Cox, this sublect 1ex! messege was sent al [877 hours
on the day of the shooting—Four minutes hefore Mr. Cox entered the store und half an hour after
Mr. Rogers wits reported to have been “eut™ by the supervisor, Thus, faw enforcemnent was unsble
to corroborate that the two inen had in fact made contact in person on the day of the shooting. The
information that the supervisor reported sbout Mr, Rogers speaking with these two black males
owtside of the store was relayed 1o her through anather employes, and thus was hearsay within
hearsay that went unconfizmed, as it was not depicted on the video survelllance. Even so, even had
this been confirmed it would amount to another innocent detail, which according to the Sixth
Circuit as well as the Highth Cireuit, is insipnificant and weighs in favor of finding of 3 “bare
bones™ atfidavit, wherein there are only conclusions, suspicions, and beilerplate language as to
any criminal activity,

The only potentially incriminating information relayed to law enforcement involved white
lempala being present at Boost Mobile, which was the swmne or similar to the deseription {o the

subject vehicle in the homicide investigation, Yet, any connection between that vehicle and Me,
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Cox was also a fayered inference, or hearsay within hearsay, that wem ungomoborated and
uneonfirmed. Law enforcement did not fearn of this information from a direct witness nor confirm
as much on video surveiflance. Although, even assuming law enforcement had taken such an
additional step, this information would be helpful and relevant in the application for an amest
warrant or perhaps even for & search warrant of the vebicle, yet provides no fair probability that
evidence of the shooting will be found on u cell phone,

The only information provided within the affidavit as to how eell phones are related to a
criminal investigation is within the page of boileplate language, none of which contaibs
particularized facts about this particular investigation or this particular ¢ell phone. Certainly, an
officer with reasonable knowledge of what s prohibited by the Jaw is more than aware of such
differences in warants. As a result, official belief of law enforcement in this particular search
warrant for the cell phone is wncasonuble, and consequently this Cowrt should hold the girodd fuith
doctrine not apphicable,

Lasily, there is no correlation between the opinion rendered by the United States Supreme
Courl i Carpenter and gpplication of the good faith doctrine for this partioukar searels warrant,
As discussed above, a significant numbier of the federal cirenit courss of appeals have determined
that the good faith doctrine should be applicd where the search ocourred prior to the filing of
Carpenter wherein law enforeement acted in relisnce upon the FSCA,

Most importantly, this Court has recently addressed this very lssue in Jewnings wherein
law enforcement relied upon the FSCA in its application for cellular records, Yet, the matter i
distinguishable from Jemmings as, in this case, the frst searcl of the  cellular records is not before
the Court for review as the State conceded at the trial level its nitia) seatgh--axecuted prior to the

publication of Carpenter—was unlawful, (Order on Defendant's Mations 10 Suppress, filed



November 21, 2008, pis. 13-14). As the tial coutt noted o its ovder, the State also failed w raise
the good faith docivine with respect to the imtial search when it conceded as to the Hegality. (Order
on Defendant’s Motions to Suppress, filed November 21,2018, p. 13). Instead, the prosecution
applied for the cellular records nearly six months afier Carpenter and a full 20 moaths following
the tnitiad application to search the celiular records. (E1, H3), Therefore, uplike Jennings, Keudl is
not controfling in this particular case as at the time of the application and execution of the
subsequent search warrant, Carpenser had been in effect for approximately half a year.

Furthermore, altheugh not explicitly addressed in Jenndngs (ofbeit referenced by citation
to State v. Brows, 302 Neb, 33, 921 N W 2d 804 (2019)), due w the timing of the scarches in this
particular case, Davis v, United Siares, 564 118, 229, 131 5.00 2419 (2011), 15 not applicable here
eilher $0 8y to extend the good faith doctrine becavse Jenking was no jonger the controlling
precedent wpon publication of Corpemrer a8 o the tawfulness of the FSCA under the Fourth
Amendment. Thus, the good faith doctrine 15 not applicable as the relevant temporal inguiry 13 the
lime of the application and search, not the tme of the offense subject W eriminal investigation.
Comsequently, the trial coust commiitted reversible error in 13 dotermination that that the State had
met its burden in estabiishing e application of the good faith doctrine in this particular case before
the Court.
I,  THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN OVERRULING
APPELLANT'S ORBIECTION AND MOTION TO SUPPRESS AS THE SEARCH
WARRANT FOR THE CELLUAR PHONE, EXHIBIT 5 WAS TAINTED BY THE
INITIAL UNLAWIUL SEARCH OF THE CELLULAR PHONE DATA,

The exclustonary rule “15 & judicially preseribed remedial measure...” Segura v, 115, 468

U8, 796, 804 (1984 This remedial measure accepts the premise thal “the way to ensure such
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[constiniional snd statutory | protections is to exclude evidence seized as aresult of such violations
notwithstanding the high social cost of letting persons obviously guilty go unpunished for their
crimes.” Mix v, Witlioms, 467 1.5, 431, 443, 104 5.0 2501, 2508 (1984). Thus, the Court has
elaborated that because of this rationate, “...the prosecution is not to be put in a hetter position
than it would have been in if no ilegahity hud ranspired.” 2.

According to the United States Supreme Court, “the exclusionary rule reaches not only
primary evidence obtaihed as a divect result of an Hliegal search ov seizure., but also evidence tater
discovered and found to be derivative of an illegatity or *{rwit of the poisonous tree.”” Sepura, 468
VLS, at 796-797, Furthermore, the exclusionary rule extends 1o the direet as well as indireet
products of unconstitutions] conduct. /i, at 804 (citing Wong Swr v, U5, 371 LS 471, 484, 83
5.0t 407, 406 (1963)).

Yer, not all evidenee is the *fruit of the paisonous tree’ simply because it would not have
come to hght but for the illegal zetions of the police.” Fome Sun v U5, 371 U5, 471, 488, 83
8.0 407,417 (1963, Instead, the test is “whether, granting cstablishment of the primary illegality,
the evidence to which the ingramt objection is made has been come at by exploitation of fhal
iegality or Instead by means sufficiently distinguishable w be purged of the primary taint.” ji/.

The Court in Silverthorne Lumber Company v, United Stares held it would be contrary 10
allow the government o use the evidence——documents and copics theteol—-in any sense wherein
it was initially obtained by means of an unlawful search and serzure, 251 ULS, 385, 40 8.0 182
{1920). Fredevick Silverthome and his father were detained pursusnt to an indictment for anumber
of hours while law enforcement entered thely company office and “made & clean sweep of all the
books, papers and documents found there.™ Id, ot 390, 40 8.Ct, at 182, The Silverthornes applied

for a return of all books, papers, and documents seized by the government, 1o which the
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government opposed as this evidence was in use belove the prand jury. Jd, at 391, 40 5.Ct at 182,
Thereatter, coples and photographs were made by the government of the evidence aequired and “a
new indictrment was framed based upon the knowledge thus obtained.” /. The trial court ordered
the original books, papers and documents be returned 10 the Silverthornes, yet “impounded the
photographs and copies.™ [d. Sobsequently, the trial court approved subpoenas 1$sued by the
government to produce the orpinal documents, books, and papers even though the court
determined the evidence had been seized in violation of the $ilverthornes’ constitutional rights, d.
The Bilverthornes relused and were found to be i contempt. o,

The Court, in Siverthorae, emphatically rejected the government’s position that it conid,
basically, have another bile at the apple after the iHepal search and seizure oceurved of the
docurnents, books, and papers. A7, Namely, the Court set forth the shsurdity of the govemment's
argument, “[iJt is that although of course ity seizure was an owtrage which the Clovernment now
regrets, it may stady the papers betore it veturns them, copy them, and then may use the knowledge
that il has gained to call upon the owners in a more regular form to produce them; that the
protection of the Constitition covers the physical possession but not any advantages that the
Government ean gain over the object of its pursuit by doing the forbidden act.” /d. The
progsecution’s position, according w the Cowrt, . reduces the Fourth Amendment to a form of
words.” &, at 392, 40 8,00 at 183, Further, the Court provided in ils rationale that, “{(The essence
ol a provision forbidding the acquisiiion ot evidence in a certain way 15 that nol merely evidence
s0 acquired shatl not be used betore the Court but rather that it shall not be used at all.™ ki,

In the case before the Court on appeal, law enforcement acquired a subsequent warrant for
the very same cellular records—-namely CSLY data—oniy gffer using the initial evidence to plot

the data, thereby establishing that the phone al Issue was in the ares of the homicide at the tme it
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oceurred. Detective Hinsley drafted o scarch warrant for the number he believed belonged to M.
Cox. (23:[-4)(emphasis added). Detective Hinsley had not--a1 the time of drafiing and obtaining
the initial search warant-—interrogated Mr. Cox regarding the date of the offense or the phone
number he bad been using al that thine.

Once the cell phone records were returned to the detective from the callular phone provider,
Petective Hinsley booked one copy of the records into property as well a8 took another copy to
Nicholas Herdtordt of the Omaha Police Deparmment. (26:11-17). The parpose of providing a copy
of the cellutar records to Detective Herdfordt was for bim to plof rhe denat from the cellular phone
for the date of the bomivide. (26;11-17Nemphasix added). From this plotting by Delective
Herdfordy, Detective Hinsley discovered that the cellular phone was In the general proximity of
42 and Ames minutes prior to the homicide, (26111 «22; 842:13-843:4), Subseguently, based upon
this information, Detective Hinsley ensued to make contact with Mr. Cox, (26:18.27:3).

The tmitial search warrant {or the celtular records was drafied on March 24, 2017, and filed
March 30, 2017, (B1), A suppression hearing regarding this search wartant (£21) took place October
9, 2008, (Order on Defendant’s Motions (o Suppress, filed November 21,2018 16:1-3(:17).
Following the hearing, the State conceded that the search warrant for the cellular phone records
was unlawiwl pursuant to Fourth Amendment, specifically under Crrperter, and thus the Court
granted the metion to suppress with respeet 1o this evidence. (Order on Defendam’s Motions to
Suppress, filed November 21, 2018, pps. 13-14). The trial court filed its order granting the motion
to suppress cellular records on November 21, 2018, (Ovder on Defendant’s Motions to Suppress,
filed November 21, 2018), The duy prior to the filing of the order, Detective Hinsley applicd for
the subsequent search warrant for cellular records, (13). The face of the subssquent warrant

reflects it was drafied approximately within this same week---November 14, 2018, (15),
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Theretore, the detective drafted the subsequent warrant (E5) a fiull 600 days or nearly 20 months
alter drafuny the original application for celiular records (E1).

Therefore, because this plotting duta or *CSLI™ was within law enforcement’s knowledge
having been relevant 1 if$ investigation, this evidence was rof obtuined independently of the imtial
search, Raiher, it was wholly connegted (o and & derivative of the mitial andawitl search of the
cellular records, Moreover, Bxhibit 5 was a devivative of the illepality-—the initial search of the
cellular records—as upon the State’s concession to the motion to suppress, the detective hofsterad
the body of his warrant affidavit by including an endire page of template language. (39:5-25), This
lemplate tanguage encompassed an extensive explanation as to the koportance of cellalar seeords
in crimingl investigations, Further, while ar fivst blush one page may not seoin ¢onsequential, it is
certainly significant in light of the fact that affidavit of Lxhibit 5, in its entirety, 15 merely six
pages. OF thase six pages, the fnal page simply contains stgnature from the approving judge. Thus,
the substance of the affidavit is a mere five pages, one of which was additional upon the State’s
concession of the tlegality of the initial search ot'the cellular records conducted pursuant to the
mmittal search warrant, Exhibiv 1

‘The State, per the Court’s order with respeet to the motion fled for Exhibit 1, conceded
that the initial search warrant was unlawtul pursvant 1o Curpenter v, Unifed Siates, | US|
138 5.00 2200 (2018), What's more, Detective Hinsley made clewr that be applied for the
subsequent warrant-—Lxhibit S---at the divection of the County Attorney. (57:22-58:7). He did not
rovide thut e would have done this subsequent warrant for any other reason than because he was
told Lo do so by the prosecution. {36:15-63:14). This notion is furibered by the fact that Detective
Hinstey, in offering an explanation as to the additional template Jappuage in Exhibit 5, oftered that

he did not create this language as to the importance of cellular records i erimmal investigations



for this specific case, (§7:20-61:12; 63:7-11), Instesd, Detective Minsley explained that he had
previously prepared this language, (59:8-17).

He further offered that members of the Omaba Police Department meet frequently 1o
discuss developmenty in technology and the law related thereto, (62:16-63:11). Yet. neither the
hotlerplate language nor the knowledge abtained through meetings at the police department were
reasons ofteved by the detective for applying for the subsequent warrant, (56:15-63:14), Thus,
Exhibit 3 was not applied for and scquired separately and distipetty from Bxhibit 1. Rather, it was
obtained beonuse of the illegality of the search conducted pursuant to Fxhibit 1. As a resuli,
according to the Court in Nardone, Exhibit § is subjeet o the exclusionary rule as it is a derivative
of the initial iHegality,

IV.THE LIMITED FACTS BEFORE THE COURT REVEAL THAT THE TRIAL COURT
INCORRECTLY ANALYZED AND APPLIED THE INDEPENDENT SOURCE
DOCTRINE,

The Court In Segura v. United States hold “.the evidence discovered during the
subsequent search of the apartment the following day pursuant to the valid search warrant issued
wholly on information known to the officers befuore the entry into the apartment need not have been
suppressed as “fait” of the illegal entry because the warrant and the information on which it was
hased were wireloted 1o the entry and therefore conatituted an independent source for the
evidence...” 468 1.8, 796, 799 (1984)(emphasis added). It was undispuied in Segwra the law
enforcement comducted an tllegal, warrantless entry into Scpura’s apartment whereupin iteins
indicative of drug trafficking were observed in plain view. J¢. at §04. Thus, the anly lssue on
appeal was “whether, because of an earlier illegal entry, the TFourth Amendment reguives

suppression of the evidence seized later from a private residence pursuant to a valid search warrant
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which was Issued on information obtained by the police before the entry into the residence.” /4, at
797798,

At the time of the illegal entry In Segura, law enforcement was already in the process of
acquiting a search warrant for the residence, . The reason for the delay was solely due to the
“lateness of the howr” as law enforcement sought authotization for a search warrant between 6:30
and 7:00 pm. fd. at 800, Thas, due o “administrative defay,” the search warrant was not presented
to the magistrate untd! 5 p.m. the following day. Zd. at §0). It was executed mound 6 p.n.. an
approximate 19 hours after the initial unfawful eniry tn which a scale, jurs of lactose, and numerous
small cellophane bags were observed within the residence. fd. As a result of the search pursuant
10 the warrant, law enforcement discovered approximately three pounds of cocaine, ammunition,
more than $50,000 cash, and vecords of narcotics transsctions, /4.

The Court, in ity opinion, reasonied thal the drugs and other items were not “frolt” of the
illegality because, the facts did not support thet “but for”* the illegality, law enforcement would pot
have searched and seized the evidence at jssve. /6l af 11, 815, Specifically, the Court provided,
*othe nitial entry--legal or not-—does not affect reasonablencss of the seizure, Under cither
method--cuiry and securing froim within or a perimeter stakeout-—-agents control the aparhment
pending arvival of the warrani; both an internal securing and a perimeter stakeout interters to the
same extent with the possessory interests of the owners,™ I, at 811,

Nonetheless, even where the facts did not support the first prong of *but for” causation of
the exclustonary rule, the Cougt procecded in its analysis of the independent source doctrine, fd, at
813-814. The Court determined the drugs and other itemy were nat “frait™ as none of the
mformation within the scarch warrant “was derived from or relafed it any way to the inital entry

into petitioners” apariment; the information came rom sources wholly unconnectod with the entry



and wits known to the agents well before the entry.” Jd, ar 814 {emphasis added). As 9 result,
suppression was not justitied of the evidence seizure following exectition of the search warrant,
. al 815,

The Courtin Murray v United States vacated the judgment and remanded the nratier to the
trial court whete the record did not support 2 factual finding 25 w whether law enforcement’s
decision to seek the search warrant was prompled or affected by the drugs observed in the
warehouse during the initial unlawful entry, 487 UL8, 533, 542.544, 108 8.CL 2529, 2536 (1988),
Iy Murray, law enforcement conducted a warrantless entry into a warehouse where the officers
observed numerous burlap-wrapped bales of marijuana. Jd, at 533, 108 S.Ct at 2532, Thereatter,
law enforcement applied for a search warrant without including 2y information as 10 its unlawful
entry or what had been observed during the unlawiul entry and without making mention of said
observations to the Magistrate. J. at §35-336, 108 $.0L at 2532, Upon tssuance of the scarch
warrgnt, law enforeement reentered the warchouse and seized 270 bales of marijuana as well as
riscords Jisting custotsers for wham the bales of marijuana were destined, /e,

The Court, Tnits opinion, mide ¢lear that there is not a sound rationale for a distinetion in
application of the independent source doctrine between tangible and intangible evidence. /. st
541-542, 108 5.Ct at 2535, In support of this premises, the Court explained:

The independent source doctrine does not rest upon such metaphysical analysis,

upon the policy that, while the government should not profit from its itlegal setivity,

neither should it be placed in a worse position than it would otherwise have

occupied, So long as a tater, lawlu! seizure 15 genuinely independem of an earlier,
tainted {which may well be difficult to estabdish where the seized goods are kept in

the police’s possession) there 13 no reason why the independent source doetring
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should not apply,
Il a1 542, 108 S.CL at 2535,

Moreover, the Court claritiod that the independent sowee doctrine involves a fuetual
inquiry into whether the search pursuant to the warrant was “mn fact a genuinely independent
source” of the evidence al issue. Jd, at 342, 108 8.0 at 2536, According o the Court, this would
not be the case “if the agents' decision to seek the warrant was prompted by what they had seen
during the initial entry or in information oblaingd during the entry was presented to the Magistrate
and afteeted his decision 10 issue the warrant.,” Jd.

Thus, in Murray, hough the trial court made a determination that the agents did notinclude
any cbservations during the initial entry into the applicition for the search warrant nor reveal their
wartantless entry 1 the Magistrate, the Count found the record 10 be deplete of any finding “that
the agents would have songht a wamrant if they had not eardier entered the warehouse.” I ol 543,
108 5.Ctoat 2536, Consequently, the judgroent way vacated and the matter was remanded to the
tal cowrt for a determination of whether the officers’ decision {o seek the search warrant was
prompred by the unlawtul entry for purposes of analysis of the independent souree doctring, Jd, at
543544, HOR 5.0 a1 2334

In the case before this Court, the record is, at best, deplete of a fuctuat determination as ©
whother or not Detective Hinsley's decision to seek the subsequent search warrant of the cellular
records was in any way prompied or atTecled by what he had discoverad as a result of the initiad
unlawful search of the cellular records, In fact, the ttal court’s order, in applying the independent
sourca doctring on 1t own maotion, does not contain any facts whatsoever relevant to the analysis,
(Order denying Motion to Suppress, filed March 12, 2019, p. 16-17). Rather, at best, in the scetion

of the order applying the independent source doctring, the trial court acknowledged that “the
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evidence was the same in both the first and second searches...,” vet conchuded, without factual
support “ftjhe second search warrant was properly executed under Carpenter v, United States and
lawtully obtained information from Sprint Corporation which was wholly independent from that
of the initial search. ™ (Order denying Motion 10 Suppress, filed March 12, 2019, p. 17). Thiy
finding, however, does not at all provide the tevel of factual analysis warranted by the independent
source doctrine to assess whether the officer’s decision fo sesk the warrant was prompted or
affected by what he hed teamed from the initial search or if informatinon oblained during the initial
search was presented 1o the issuing judge. Consequently, this Court should reverse Mr, Cox's
conviction and remand the matter for further factual findings as was done in Murray.

Although the record i devoid of a factual determination as to law enforcement’s motive as
required by Murray, it is pertinent for this Court to consider that the available record reveals that
the independent source doctrine should wor be appiied to the present case. Namely, during the
suppression hearing held on Qctober 9, 2018, Detwctive Hinsley testified that as e fosult of the
mitial search, law enforcement discovered through the cellular records at issue that the phone was
i the area of a homicide during the shooting, It is difficult w conceprualize, therefore, how it conld
be possible that Detective Hinsley's decision 10 seek the subscquent warrant was not a aff
prompted by the discovery of this cellular site location information. Rather, the record available
to this Court reveals that law enforcement’s decision 1o seek the seprch warrant was prompted and
conneeted to the initigl illegality. The Jimited facts presemted on this topic suggest that ualike
Segura, law enforcement was sor in the process of acquiring o search warrant for the cellular
records when the inttial iHegality occurred. Instead, the only available facts provide that the
subsequent search occurred approximately 20 months after the initial search was executed, (K1,

E3).



Adter all, in drafiing and applying for the cellular records again at the direction of the
county attorney, Detective Hinstey did not simiply leave the atlidavit and application in a similar
fashion with the exeeprion of a few minor changes (such as “order™ to “warrant” and/or removing
Janguage regarding the FRCA). Rather than Jeaving the affidavit lavgely the same, he added an
gntire page 10 the affidavit in an effort to ensure its approval. As aforementioned, this éntire page
comaining a thorough explanation as (o the mporance of cellular records in criminal
vestigations 14 conseguential in light of the fact that the affidavit of Exhibit § s simply six
pages—the fnal page being signatures from the approving judge.

What's more, the gounty aitorney made clear in the second suppression heaning thi she
directed the detective mor (o change the coments of the affidavit aside from eliminating the
Janguage regarding the Federal Stored Communications Act. {659:23-70:3),

In addition, the tming s imperative for this Court’s consideration with respect to the
independent source doctrine analysis, The Srate—-either by means of the county atioiney ot law
enforcement did nor seck a search warrant for the cellular vecords immediately upon or near in
time to the release of Carpenter. In fact, the initlal suppression hearing in this case took place i
the imterim. fnstead, nearly a momrk after the suppression hearing, a full five mowhs atter
Carpenter was published by the United 8tates Supreme Court, and in the same week ws the
mosecution’s concession to the metion i suppress the cellwar records did the State finally apply
for a search warrant, Thus, from the avalable record, there is not sufficient support 1o make ¢
finding that law enforcement’s decision to seek the second search wammant was not prompted or
affected by what was discovered as a result of the initial unlawful search,

While the record allows for un examination of Exhibit § w0 assess whether law enforeement

inchuded any information from the initial search in its application and affidavit, it does not provide
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any factual determination as to any conmiurications thar the officer may have had with the issuing
county cour{ judge. Therclore, as the independent source doctrine requires a factual finding as io
hath inguiries, as well as an inguiry into the motivaton of the officer who sought the search
warrant, this Couort should reverse and remand for further proceedings as the Stale did not meet ity
burden in proving application of this exception to the exclusionary rule when the Court raised i
oL its owl neeord,

V. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN APPLYING THE
INDEPENDENT SOURCE DOCTRINE TO EXHIBIT 5, THE SUBSEQUENT SEARCH
WARRANT FOR THE CELLULAR RECORDS, WHEREIN THE BURDEN TO SET
FORTEH THIS DOCTRINE BELONGS TO THE STATE, WO FATLED TO RATSEIT AT
THE TRIAL LEVEL,

The burden to establish by a preponderance of the evidence hat information inevitubly
would have been discovered by lawful means or independently was acquired by lawful means
belongs to the prosecwtion, Nix v, Williams, 467 U5, 431, 444, 104 5.0 2501, 2309 (1984);
MNardore v L05, 308 U8, 338, 347 (19343, Thus, it was reversible error for the trial cowt n the
case pending before to the Court to set forth an exception to the exclugionary rule, on its own
accord, that the State had the burden to raise and prove by a preponderance of the evidence. fd.;
wee Srave v, Tomphing, 272 Neh, 347, 723 NJW.2d 344 (2006),

Furthermore, unlike the exclusionary rule exception of the good faith dogtrine, the analysis
of the independent source doctrine does por involve “an examination of the same facty as the
provable couse inguiry.” See Stare v Kryse, 303 Neb, 799, 811, 931 N.W.2d 148, 157
(2019 holding the record was suificient For the appellate comt to analyze whether the State met

115 burden with respeet to the good faith doctrine ag its application ordinarly includes examination
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of the same facts as the probable cause inquiry){(emphasis added). Rather, the analysis required in
application of the independent source doctring involves a fhetual inguiry ot the motivation for
the subsequent search imd seizure, Nix v, Williumy, 487 U8, 533, 542, 108 §.Ct. 2529, 2536
(1988},

The Fitth Cireust Court of Appeals in United Stares v Flasson, 83 F.3d 693 {5th Cir. 1996),
held it was reversible error wherein the trial court rendered a conclusion as o the appheability of
the independent source doctrine without making a feciucl delsrmination as to how the illepal
search affected or motivated the officers’ deciston fo obtaln the search warrsnt, In Hossan, the
Stete filed an interlocutory appeal upon the trial cowt’s suppression of all evidence, finding the
independent souree doctrine to be inapplicable. Jd. at 695, At the motion bearing, the yovernment
fatled to raise the indepondent source doctrine. Jo. Yel, afier the trial court issued an order
suppressing all evidence seized pursuant 1o the warrantless entry, the prosecution filed a motion
for reconsideration, srguing for the first thme that the independence souree doctrine was applicable,
ld. In response, the trial court denied the prosecution’s request for further hearing o develop
pvidence on the Independent source dociring and further concluded that the exception was
mappicable 1o the cage. fif

The Fifth Circuit Court of Appeals hetd it wag not an abuse of diseretion for the trial court
to deny the prosecution’s motion for reconsideration, yet it was reversible crror to make
determination of the inappheability of the independent source docirine without making any factua
finding a3 to if law enforcement was affected or prompted (o progure a search warrant based upor:
what was observed during the unlawful entry. o, at 696-697. Instead, the trial court mevely
addressed whether there was probable canse in the warrant aflidavit when purged of the tainted

mformation gained as a resull of the unlawfol entry, Jd at 697, Thus, as the determination of



probable cause does not end the ndependent sowree doetrine analysis, the Fifth Circuit Count of
appenls remanded the factual matter a5 1o the officer’s motivation to the il court, fil at 699,
Finaly, the Fifih Circuit Court of Appenls sugpested that in making a determination as to this
factual propg, the lower court “may wish to consider sueh factors as the preeise nature ol the
information acquired after the illegal entry, the importance of this information compared to all the
information known to agents, ad the time at which the officers first evineed an intent o seek a
warrant.™ 7,

As provided in the urgument above, the facts set forth in the record are insufficient, even
when viewed in totality, to support application of the independent scurce doctring, The State failed
t0 raise this exception ko the exclusionary vule. Instead, the prosecution argued that Bxhibit 5 was
supported by probable cause and, alternatively, if it was not supporied by probable cavse, that
Detective Hinsley execured the search wartant in good faith relisnce on Carpenter, Nonetheless,
the wial court, i s Order flled March 12, 2019, denying the motion 1o suppress, determined on
its own that the independent source doctrine was applicable. As in Hassan, thore was no factual
fiching in the il court’s order as to Detective Hinsley's motivatdon in procuring the search
warrant, Exhibit 5, for the cellular records. There was no mention 1n the ovder as to how Detective
Minsley, in fact, was affected or prompted by what was discovered during the course of the initial .
unlawful search of the cellar records-—an ilegality that the State conceded in the court befow,
Thus, as the tnal court improperly applied an exception to the exclusionary sule on its own accord,
this Court should reverse this case and remand the matter for new trial.

VI  LAW ENFORCEMENT ACQUIRED STATEMENTS FROM THE DEFENDANT
IN VIOLATION OF HIS FIFTH AMENDMENT RIGHTS PURSUANT TO MIRANDA,

THEREFORE THE MOTION TO SUPPRESS HIS STATEMENTS SHOULD HAVE



BEEN SUSTAINED BY THE TRIAL COURT,

in order to secure the Constitutional privilege against self-inerimination, the Court held in
Miranda v Arizona, 384 U8, 436 (1966), that statements may not be used 1f denved during the
course of custodial mierrogation unless the prosecution demonsteates that proper procedvral
safeguards were used. “*Custodial’ does not require an arrest, bw refers (o situations where a
reasonable person i the defendant’s situation would not have felt free w leave.. " Stale v. Rogers,
277 Nob. 37, 52, 760 N.W.2d 35, 54 {2009). Specifically, Miranda requires “law enforcement 1o
give a particular set of wamings 1o a person in cuswody before Interrogation: that he bas the right
to remain silent, that any statements he makes may be used as evidence against him, and that he
has the right to an attorney, either retained or appointed.”™ State v, Juranek, 287 Neb, 846, 852, 844
NLW. 2 791, 799 (2014 ) guoting State v Nave, 284 Neb. 477,492, 821 NJW.2d 723,735 (2012)).

These warnings mandated by Miranda are “*an ahsolute prereguisile © inlercogation,” and
Sfundamentad with respect to the Fifth Amendment privilege.”” Juranek, 287 Neb. at 856-857, 844
NW.2d at 801 (guoting Miranda, 384 1.8, at 468). Yet, “the expedient of giving an adequate
warning as to the availability of the privilege [is] so sunple.” /e For purposes of Miranda,
interrogation not only includes “express guestioning” but also refers “to sny words or actions on
the part of the police. . . that the police should know are reasonably lkely 1o clivit an incriminating
response from the suspeet.” Juranek, 287 Neb, at §52-853, 844 N.W.2d at 799,
Invacetion of Right to Remain Stlent

The safeguards of Miranda “assare that the individual's right (o choose belween speech
and silence rewsaing unfettered throughout the interrogation process.™ Nede v Dedong, 187 Neb.
864, 581, 845 N.W.,2d 858, 874 (2014). The individual has the vight to “control the tire at which

questioning occurs, the subjects discussed, and the duration of the interrogation.™ fd 1f the
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mndividual indicates that he or she wishes (o remain silent or that he or she wants an attorney, the
inferrogation must cease, fd

On the other hand, law enforcement is not required 1o accept as conclusive any statemem
or act, ho matier how ambiguous, as s indicaion that an individual desires 10 cease questioning.
Seere v, Rogers, 277 Neb. 37, 64, 760 NW.2d 35, 58 (2009 cmnphasts added). Instead, officers are
bound to cut off questioning when the suspect makes a statement thai, considered under the
circumstances in which it is made, a reasonable police officer would have understood to be &
request Lo terminate all questioning,. fd. Thus, o effectively invoke the protections of Miranda, the
suspeet’s invocation of the right to remain silent must be “upaminguows, unequivocal, or clear,”
I,

I analyzing whether a suspect has clearly invoked this right, courts review the context of
the mvocation in addition to the words used by the individual, il This context includes words
spoken by the defendant and the interrogaling officer, the nterrogating officer’s response 1o &
defendont’s statements, spesch patierns of the defendant, the content ol the interrogation, the
aemeanor and tone of the interrogating officer, as well as the suspect's behavior during
questioming, the point et which a defendant 18 alleged o havy involed the right o rémain silent,
and who was present during the interrogation. Jd. A court might also consider the qusstions that
drew the statement, as well as (he officer's response to the statement. fdat 04-035, 760 N.W.2d a
38,

The Nebraska Supreme Court in Stute v. DeJong held that the defendant’s statement thal
she way “done,” “tired,” and “wanted to go (o fleep™ was an invocation of her right (© remain
silent, 287 Ngb, at 869, 884, 845 N W.2d at 8635, 8§74, The court, in support of this holding,

explained that not only should a reasonable officer understood the defendant’s statements to be an
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invocation of the right o remain silent, but i seems that the Tnterogating officer did m fact
understand what was vecurring, as he the officer immediately inerrupted the defendant and began
asking questions about a new topic. &4 at 884, 845 N.W.3d ar 874,

Similarly, in State v. Bawldwin, the Nebraska Suprems Court determined that the defendam
unequivocally invoked the right 10 remain silent when be stated, "T've given you what I'm gonna
pive you,” 283 Neb, 678, 691, 811 N.W.2d 267, 281 (2012). In itg rationale, the court provided
that the defendant’s statement “was not prefaced with words of equivocation, such as 1 think,’
fimavhe,” o I believe.™ fd. Marsover, when viewed in the context it was made, the siatement
could nol rensonably be interpreted (0 show that the defendant was merely finished with “his
colloquy of events.” Jef. Rather, this statement was made in response to the officer’s inguiry for
the defendant to give his take as to what occurred that weekend---thus it wag an expression of a
desire to end the interrogation completely. 2.

As an initial matter, despite limited testimony provided during the suppression hearing by
Dretective Ryan HMinsley (hereinafier “Detective Hinsley”) that Mr, Cox was free to leave, his
cormrmunication that was video recorded clearly reveals that Mr, Cox was in custody for purposes
of Mirandy on February 26, 2018, when he was inlerrogated by the detectiva, (F2), Namely, prior
to providing an advisement o Mr, Cox of bis rights, Detective Hingley stated 1o Mr. Cox in an
interrogation room at Omaba Police Department Meadguarters:

“Ho uliamately what happened is because | conldn’t just get vou down here vnder a lovate,
what 1 did was get active DNA orders for you from a judge. So, it gave us a right to detam you in
order to bring you down here o gel your INA, ok 7"

(B2, 2:18:48 P.M.).

Furthier, immediately thereafter, Detective Hinsley stated:
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“So what T would fike to do is talk fo you in general, then got your BNA, and then we'll
gel vou out of here, ok?”
(2, 220908 P.M).

In Light of this communication, s reasonable person in the position of Mr. Cox at the time
of this interropation on February 26, 2018, would not have felt free to simply leave the
interrogation room priot W speaking with Detective Finsley. Nor would a ressopable parson fell
free to leave in light of the circumstances surcounding how this interrogation came about, Mr. Cox
was transported by members of the Omaha Pelice Departngent o the station, where he way
interrogatad 1n a closed room, loeted o the third loor ol police headguarters, (45:25-46:13). This
occurred foltowing 2 vaffic stop where Mr. Cox was charged with the offense of Open Comainer.

By Detective Hinsley’s own admission, Mr, Cox was not at the police station voluntarily,
as he had been declining 10 provide a statement to law enforcement {or approximately a your,
{43:20-25). Namely, Detective Hinsley revealed that despite Bs efforts, the detective was unable
fo locate Mr, Cox. (26:2-27:3). As a result, Detective Hinsley issued a locate warrant for Mr, Cox.
{26:23-27:3). Moveover, in an effort to make contact with My, Cox 1o order (o oblain a statenient
regarding the homicide, Detective Hinstey drafted a buccal order or TINA order so that Mr, Cox’s
PNA could be colicoted by law enforcement, (26:23-27:21),

According W Detective Hinsley, had Mr. Cox tried to walk out of that third floor
interrogation room on February 26, 2018, he would have been defained by the uniforn pairol
officers that cited him with the ofTense of open container. (33:16-23; 46:7-10%, Unifonn patrol
offteers who waited w provide a citation 1o Mr. Cox uniil gffer Detective Hinsley had an
apportunity 1o speak with him as a result of a tocate warrant, (26:23-28:9). Thus, while Detective

Hinsley was speaking with Mr. Cox, he was ynder arrest Tor open container, (33:10-23}), Detecijve
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Hinsley clarified that a “locate warrant” serves the purpese of delaining an individual unitl the
particular department has had an opportunity to investigate or intestogate an individual, (38:24-
39:6; 20:24-27:8). This particuler locate was 1ssued by Detective Hinsley for Mr. Coxcin March of
2017, nearly a year prior to the interrogation date. (38:21-23),

(O the date of the tnitial interrogation, Detective Hinsley was not scheduled to work and
was out of the office. (27:9-28:5). Mr. Cox was transported 1o Omaha Police Department Central
Station, where he wag met by Detective Hingley, who eame in to work 1o conduct the intenogation
of Mr. Cox, (Z8:2-15). By Detective Hinsley's own definition, Mr. Cox was “delained” on
February 26, 2018, at the police station Jor the locate warrant, the TINA onder, as well as the open
container violation. (43:20-44:1(). Thus, the interrogation was custodial in nature for purposes of
analysis under Afff:f'rmda,

Thig Court should sustain the Motion to Suppress the Statements of Mr, Cox duning his
February 26, 2018, interropation ag his statements were seguired in contravention of his
constitutional rights. First, when the detective asked Mr. Cox if he way willing to waive his rights,
Mr. Cox did ot opt 1o do so. Rather, he indicated he was willing to provide his DNA. (B2, 2:22:11
P M. In response, Detective Hinstey asked Mr, Cox, “Are you willing to sit here and let me ask
you some questions?” Mr. Cox rephied, *Yeah, vou can ask me some questions.” (112, 222:16
ML) Mr, Cox never articulated that he was willing to waive his rights pursuant to Mirunda in
orcher to speak with Detective Hinsley,

After several minutes and upon the detective asking Mr. Cox numerous quesiions about
Mur, Laron Rogers and the homwaeide, Mr. Cox told Detective Hinglay, "1 told you what happened. . 1
got nothing, you can go with that, Like I said, you can take my DNA or whatever, but [ told you

what [ told you and | ain't got nothing else to say about 1.7 (E2, 2:28:22 P.ML), Detective Hinsley
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ipnores this statement by Mr. Cox and proceads to discuss the phone records with him.

In response, Mr. Cox states, “Look, I'm done wiking about it (2:28:50). Yei, the detective
ignores the statement by Mr. Cox again and interrupts Mr, Cox, stating, “Well, here, let me just
show you this...” (E2, 2:28:52 P.M.). Detective Hinsley indicates he would ke to tell Mr. Cox
about his case, changing the topic from cell phone records to how the detective believes he knows
whao the shooter i, When Mr. Cox tries to speak, the detective telis him to “hang on” again
inguirtng for further information from Mr. Cox ag it is related to the death of Mr, Rogers. (F2,
22907 P.M))

Thereafter, Detective Hinsley telfs Mr, Cox he has probable cause and evidence pointing
to Mr, Cox. He prosses on with the interragation, tetling Mr. Cox that his statement will not help
himsell as he has provided it thus far, Agaln, Mr. Cox informs the detective, “Look T'm not abouwt
o go over nothing, L told you, (interreption from Detective Hinsley with o further question) | told
you.” (£E2, 2:32:53 P.M.) Detective Hinsley repeats his question and continues with the
iereogation, once again ignoring what Mr, Cox has stated to him,

Mareover, during the course of the suppression hearing, Detective Hingley admitted that
he repeatedly interrupted Mr. Cox in the interrogation on February 26, 2018, so as to avoid the
interrogation coming (o an end by contnuing to ask Mr. Cox questions. (42:9-43:19), Upon My,
{Cox informing the detective thal be was “done” and wanied 10 “stop,” not only did Detective
Hingley push through the inierrogation but he did nev ask for clarification from Mr. Cox either.
(42:9-43:19),

I fact, accordmg to the delective, .. we saly] a 1ot in our inferviews that, you know,
you're trying to illeit a statement through deceit.” (41:3-73, During the inferropation, Detective

Hinstey told Mz, Cox, “...all | have to do 19 prove that you're tying and they’ I charge you” The
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eonnty attomey's office, per Detective Hingley, had declined o file charges against Mr. Cox thred
times prior to this interrogation, (40:25-47:24).

All statements provided by Mr Cox should be suppressed as Mr, Cox made wultipie
declarations that a reasonable police officer would have understood to be a reguest w terminate all
guestioning, My, Cox was repeatedly “unambiguons, wnequivoeal, and clear™ in his requests 1o
erminate questioning, In the contest of the interrogation, wherein Detective Hinsley tald M, Cox
that he was not fres t leave until his DNA was acquired, Mr. Cox expressed his desire {o end the
interrogation completely when he said, *1 told you what happened. . .1 got nothing, you can go with
that, Tike | sald, you can take my DNA or whatever, but | told you what T old you and | ain’t got
nothing else to say aboutil” (B2R:22) AL this point in the interrogation, Detootive Hinsley was
bound to cuf off questioning.

As in DeJong wherein the defendant stated she was “done,” this language way of such o
nature that a reasonable officer shouwld waderstand the statement as an invocation of bis right to
remain silent. This statement provided by Mr, Cox 1o the detective 1s also anplogous to that in
Bonddwin, where the defendant expressed, "1've given you what ['m gonaa give you.™ This Courl
should find, as the Nebraska Suprems Cotrt did in Bouldwin, that Mr, Cox’s statement “was not
prefaced with words of equivecaton, such as * think,” ‘maybe’, or ‘1 believe.”” Rather, his
language was uneguivocal and clear.

Fuaethermore, also akin to Deforg, not only should a reasonable officer understand this
statenment as a request o wiminate all questioning, but it scems that Detective Hinsley, in
particutar, did understand this request, as he continued to interrapt Mr, Clox or ignore his statement,
changing the topic of conversation when he made such a request. As a result, the State did meet

itg burden in establishing that My, Cox’s statements obtained on February 26, 2018, during the
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interrogation with Detective Hinsley were obwined lawfully, and thus this Court should reverse

the order of the triat court.

CONCLESTON

The trigh court committed reversible ervor in denying the motion to sappress cetluiar
records and overruling defense’s objection 1o the search warrant as cellutar site location
information was acquired contrary to the guarantees provided by the Fourth Amendment. Further,
the independent source doctrine was incorrectly applied by the thal court, on its own accord,
withowt making the necessary factual determinations this exception to the exclusionary rule
demands. It was, in addition, reversible error for the trial court (o deny the molion 10 suppress
statements ns My, Cox clearly and uneguivocally conveyed his request 10 tenninale all questioning
in contravention to hig vights as provided by Miranda. For each and wl of these reasons, the
Appellant respectfully requests this Cowrt reverse his convictions and remand for new trial,

Repapectfutly Submitted,

THOMAS C RILEY, #13523
Douglas County Public Defender
NATALIE M, ANDREWS, #23720

Assistant Public Defender
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Statement of the Case

A, Nature of the Case

Following a jury trial, Cox was convicted of First Degree Felony Murder, Use of a
Deadly Weapon (Firearm) to Commit a Felony, and Possession of a Deadly Weapon
(Firearm) by a Prohibited Person. See (T1-T2); (T123); (1243:17-12456:11). The district
court subsequently sentenced Cox to life in prison on the Murder charge, 25 to 30 years’
imprisonment on the Use charge, and 40 to 45 years’ imprisonment on the Possession
charge, with all of the sentences to be served consecutively. See (T134-T136).

B. Issues Before the District Court

As relevant here, the issues before the district court were the proper dispositions
of Cox's motions to suppress his cell phone records (and any evidence derived from those
records) and his statements to law enforcement. See, generally, brief of appellant.

C, How the Issues Were Decided in the District Court

The district court denied/overruled Cox's motions to suppress. See (T32-T33),
(T54-T68); (T69-T70); (T71-T8EB),

D. Scope of Review

Whether a party preserves an issue for appellate review presents a question of
law that an appellate court reviews de novo. See State v. Ortega, 5-14-0782
(memarandum opinion filed July 13, 2016) (collecting cases).

In reviewing a trial court's ruling on a motion to suppress based on a claimed
violation of the Fourth Amendment or the safeguards established by the U.S. Supreme
Court in Miranda, an appeflate court applies a two-part standard of review. Regarding

historical facts, an appellate court reviews the trial court’s findings for clear error. But



whether those facts trigger or violate Fourth Amendment or Fifth Amendment protections
is a question of law that an appellate court reviews independently of the trial courl's
determination. See State v. Schriner, 303 Neb. 476, 929 N.W 2d 514 (2019).
Propositions of Law
1.

When a motion to suppress is overruled, the defendant must make a specific

objection at trial to the offer of the evidence which was the subject of the motion to

suppress in order to preserve the issue for review on appeal.

See State v. Piper, 289 Neb. 364, 855 N.W.2d 1 (2014).

iL.

Stated another way, a failure to object to evidence at trial, even though the

evidence was the subject of a previous motion to suppress, waives the objection,

and a party will not be heard to complain of the alleged error on appeal.

See State v, Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).

Statement of Facts
CHARGES

The State charged Cox with First Degree Murder (Premeditated or Felony) under
Neb. Rev. Stat. § 28-301 (Reissue 2018}, a Class IA felony, Use of a Deadly Weapon
(Firearm) to Commit a Felony under Neb, Rev. Stat. § 28-1205 (Reissue 2016), a Class
IC felony, and Possession of a Deadly Weapon (Firearm) under Neb. Rev. Stat. § 28-
1206 (Reissue 2016), a Class |1D felony. See (T1-T2). The charges were in relation to the
March 6, 2017, shooting of Laron Rogers, who subseguently died from his injuries on

March 22, 2017, See (T1-T2); (669:7-19); (1197:16-1198.7).



PrE-TRIAL PROCEEDINGS

Before trial, Cox moved to suppress (1) his statements to law enforcement from
February 26, 2018, on the ground that they were obtained in violation of Miranda v.
Arizona, 384 U.S, 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), and (2) his cell phone
records from Jahuary 1, 2017, to March 24, 2017, (and any evidence derived from those
records), obtained by law enforcement via an order under the federal Stored
Communications Act, on the ground that they were obtained in violation of the Fourth
Am@ndmént. See (T32-T33); (T34-T36); (T54--T68). At a hearing on Cox's motions, the
State adduced testimony from Detective Ryan Hinsley and offered into evidence a copy
of the application for the order to obtain Cox's cell phone records (Exhibit 1), as well as
video recordings of Hinsley's interviews with Cox from February 26, 2018, and March &,
2018 (Exhibits 2 and 3) and a copy of the Miranda rights advisory form from the first
interview (Exhibit 4). See (16:9-50:17).

About a rmonth later, before the district court had ruled on Cox's motions, the State
applied for a search warrant to again obtain Cox's cell phone records from January 1,
2017, to March 24, 2017. See (E5). The records obtained were the exact same records
previously obtained by the State. See (68:17—18); (71:13-15); (E1); (EB).

Thereafter, in a written order, the district court denied Cox’s motion to suppress
his statements, but granted Cox's motion to suppress his cell phone records (those
obtained under the earlier order) and any evidence derived from those records. See (T54—
T68). In denying Cox's motion to suppress his statements, the district court determined
that Cox had voluntarily waived his Miranda rights at the beginning of the February 26,

2018, interview and that he had not thereafter unequivocally invoked his right to remain



silent. See (TH2-T66). In granting Cox's motion to suppress his cell phone records (and
any evidence derived from those records), the district court accepted the State’s
concession on the issue. See (T65-T66). Presumably, the State conceded the issue
hecause the order used 1o obtain the cell phone records was unlawful under Carpenter v,
0.8, US. ., 1385, Ct. 22086, 201 L. Ed. 2d 507 (2018). The State should not have
conceded the issue, however, since the good faith exception to the exclusionary rule
would have applied. See State v. Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020).

But in any event, following the district court’s ruling, and in response to the State's
having again obtained (via the later search warrant) his cell phone records from January
1, 2017, to March 24, 2017, Cox filed a second motion to suppress those records, and
any evidence derived from those records, on the ground that they were obtained in
violation of the Fourth Amendment. See (T69-T70); (T71-T78). At a hearing on Cox's
maotion, the State adduced testimony from Hinsley and offered into evidence copies of the
earlier application for the order to obtain Cox’s cell phone records (Exhibit 1), as well as
the later application for the search warrant to obtain Cox's cell phone records (Exhibit 5).
See (54:9-74.3).

Thereafter, the district court overruled Cox's motion. See (T71-T88). In overruling
Cox’'s motion to suppress his cell phone records, and any evidence derived from those
records, the district court determined that (1) the affidavit supporting the search warrant
established probable cause, (2) the search warrant itself was sufficiently particular and
not overbroad, (3) regardless, the good faith exception would apply, and (4) the cell phone

records were not “fruit of the poisonous tree” because although they were the same



records previously suppressed, they were obtained through an independent source, that
being the search warrant. See (T71~-T88).
TRIAL EVIDENCE

At trial, the State called various witnesses to testify and offered into evidence
numerous exhibits. See (77:14-1169:3). Cox did not call any witnesses, but did offer into
evidence a few exhibits, See (1169:4-117(:14). A brief summary of the most relevant
evidence adduced is set forth below.

On March 6, 2017, at around 7:49 p.m., officers responded to reports of a shooting
at a combination gas station and convenience store in Omaha, Nebraska. See (435:11-
442:15); (469:6-471:19); (532;20--533:20). When the officers arrived, they found Rogers,
shot, on the ground in the parking lot. See (455:17-459:11); (632:20-533:17). The
paramedics arrived shortly thereafter and transported Rogers (who, aiter initial treatment,
appeared stable) to the hospital, See (453:1-458:23). An officer rode with Rogers in the
ambulance and askad him who shot him, but Rogers did not answer. See (545:7-25).

At the scene, the officers spoke with various witnesses, including Robert Haley
and Charles Moore. See (482,22~25); (606:18-25). Haley said that he was at the gas
station filling up his car when he noticed two or three other cars in the parking lot, one of
which was a white Chevy Impala. See (486:15-490:19). Haley noted that the Impala had
tinted windows and did not have license plates. See (492:12-493:6). According to Haley,
there was a man (Rogers) leaning into the Impala “like as if they were talking with
someone or possibly doing something wrong, | don't know.” See (489:18-490:19). Shortly

after seeing this, Haley heard a gunshot and saw Rogers walk toward him, yelling, and



collapse on the ground. See (490:20-492:11), Thereafter, Haley saw the Impala speed
off, Ses (491.9-493:6).

Moore, who was with Haley at the time, said that as he was leaving the
convenience store, he heard someone say to call the police and he saw a man (Rogers)
stagger and fall to the ground. See (500:20-501:20). Moore also saw what he believed
to be a white Chevy Impala peel out of the parking lot and speed off. See (502:12-21).
Like Haley, Moore noted that the Impala had tinted windows and did not have license
plates. See (502:22--503:7). And Moore was very familiar with the makes and models of
cars, as at the time, he detailed cars. See (503:11-15).

After the officers secured the scene, the forensic technicians processed it. See
(534:10-535:4); (549:14--5651:11). One of the technicians downloaded surveillance video
from the premises, but according to one of the officers, it was not of much help, See
(551:5-552:28); (611:3-612:5). The technicians also photographed the scene and
processed Rogers' car, which was a silver Chevy Impala. See (440:15-21); (553:1-3),
(567:22-568:8); (614:19-24); (738:7-10); (E19-E23). Inside Rogers' car, there were
about 4 ounces of marijuana (which were not in plain view, see (617.18-618:4)), as well
as a digital scale, baggies, and two celiphones. See (573:14--581:18); (624:14~-22);
(850:15-852:15), At the time, the crime was not being investigated as a homicide (since
Rogers had not been killed), so the processing of the scene was not as extensive as it
could have been; for example, the technicians did not swab apparent blood in the parking
lot. See (553:4-21); (559:23-561:5).

Later, however, on March 22, 2017, Rogers died from his injuries. See (669:7-19);

(1197:16—1198:7). At that point, the case was turned over to the homicide division and



assigned to Hinsley and Detective Matthew Backora. See (669:7-19). Hinsley's first step
was to review the case file and collected evidence. See (669:18-670:14), After doing so,
Hinsley determined that the surveillance video that had been collected was insufficient,
50 he coliected additional surveiliance video from the premises, as well as from another
nearby business. See (669:18~674:12). The newly obtained surveillance video confirmed
that the suspect vehicle was a white Chevy Impala. See (806:9-831:9),

Hinsley's next step was to speak with Rogers' parents, who told him that as of
March 6, 2017, Rogers was living with therm and working at a Boost Mobile store located
at approximately 56th and Northwest Radial Highway. See (674:13-675:24). Additionally,
Rogers’ father told Hinsley that he had last seen Rogers 10 to 15 minutes before the
shooling, at their house. See (675:25-677:3).

After speaking with Rogers' parents, Hinsley went to the Boost Mobile store and
spoke with the store manager, Chandra Keyes, as well as Great Htoo, an employee at
the store. See (677:4-24). Keyes played Hinsley three short video clips from inside the
store on March 6, 2017, that showed Rogers interacting with two black men that she
suspected and who had been driving a white Chevy Impala. See (678:9-17); (766:11-
22); (E140), After viewing the video clips, Hinsley was able to personally identify one of
the men that day as Cox and was able to identify the other man the next day as Rufus
Dennis. See (688:4-690:19), Additionally, Htoo gave Hinsley a posl-it note with the name
“Bubba” and the phone number 402-312-6473 on it, which Htoo said he got from one of
the men (Cox) after speaking with him in the store that day. See (726:1-727:11); (£118).

Further investigation revealed that Cox's nickname was “Bubba.” See (688:4--10),



According to Htoo, Rogers left work early on March 8, 2017, a little after 6:00 p.m.,
though he apparently hung around in the parking lot for a while after. See (728:9-730:17).
Hope Hood, a friend of Rogers, said that Rogers was with her in his car, where they
smoked marijuana and did some catching up. See (737:21-740:2). Hood explained that
Rogers both smoked and dealt marijuana. See (734:5-15). While they were in Rogers’
car, two men (Cox and Dennis) pulled up and parked a few stalls down from them in a
white Chevy impala that had no license plates, only in-transits. See (766:11-22), Cox and
Dennis then approached Rogers in his car and Cox spoke with him about buying
something like a pound of marijuana for a party, See (741:3-742:4); (T44:20-745:20);
(761:6-764:24); (E162, 2:44:00-2:44:30 p.m., 2:47:30-2:47:50 p.m.). There apparently
was some (amicable) disagreement, after which Rogers told Cox that he did not have the
amount that he was jooking for, but that he could get it. See (745:21-746:11), Thereatter,
Rogers and Cox exchanged phone numbers and Cox and Dennis went inside the Boost
Mobile store to get a phone. See (746:12-24). At that point, it was around 6:30 p.m, and
Hood drove away, as did Rogers. See (747:25-747:18); (768.6--22}.

The investigation also revealed that Rogers owed his drug supplier money and
that, therefore, Rogers was collecting money that day. See (1120:9-1121:17). Bank
records showed that Rogers made two withdrawals earlier that day, one for $120 and the
other for $821.89. See (022:20-935:5). Also, Rogers’ father gave him $200 at the house.
See (696:5-698:2). The money was not recovered, See (1188:21-1192:14).

On March 27, 2020, Hinsley spoke with Dennis. See (775:2-8). When Hinsley
asked Dennis if he owned an Impala, Dennis said that he did not, but that he had access

to one through his mother. See (775:9--13). Thereafter, Dennis and his mother took



Minsley to where the Impala was parked, which was at 54th and Browne. See (776:1-
778:4). Hinsley impounded the car, which was then processed. See (591:17-582:1);
(781:16--782:21). The car had license plates, but the license plate screws looked new
and there were what appeared to be giue marks from in-transit stickers in the window.
See (780:21-24); (783:16-786:8), Additionally, there was a steering wheel cover, two
remaining license plate screws in the packaging, and a receipt from AutoZone dated
March 15, 2017. See (786:16-791:9); (795:5-797:9). Follow-up investigation revealed
that Cox had purchased the steering wheel cover on that date. See (863:8-876:21);
(1104:15-1107:24). Also, the impala was parked near the location of Cox’s brother's
house. See (1103:20-1104:14).

The officers also examined Rogers' cell phones and analyzed Rogers’ cell phone
records for the period of January 1, 2017, to March 6, 2017, as well as Cox's cell phone
records for the period of January 1, 2017, to March 24, 2017, See (E143-E146); (E147-
E150); (681:18-682:16). Rogers’ cell phone contained a text message sent to Cox's cell
phone at 6:37 p.m. on March 6, 2017, saying "This Ronno.” See (957:12-958:20);
(993:12~986:1). Additionally, the cell phone records showed that there were numerous
phone calls between Rogers’ and Cox's cell phones in the time leading up to the shooting.
See (996:2-998:11); (1034:12-1037:11); (E152-E153). Also, there were no other
contacts batween the two cell phones before that (since January 1, 2017}, See (1069:24-
1070:15). Finally, analysis of Cox's location data for the phone calls indicated that he was
in the area of the shooting during the relevant period. See (1034:12-1037:11);, (1039:16—

1044:4); (E156~E161). Analysis of Cox's location data for other later phone calls also



showed that he was not in the area of his later alibi, discussed in more detail below, See
(1108:9--20),

Hinsley sought to locate Cox but was not able to do so until February 26, 2018, at
which time Hinsley interviewed him at the station. See (831:19-833:19); (1089:23-
1090:13). During the interview, Cox acknowledged that his phone number at the time was
402-312-6473, that he knew Rogers, that he met with Rogers that day (with Dennis), and
that he wanted to purchase somaething like a pound of marijuana for a party. See
(1115:25-1117:21); (E162). But Cox denied having anything to do with Rogers’ killing
and claimed that he was with “a female,” Lateah Carter Thomas, at her house that
avaning. See (1101:25-1103:14); (E162). As noted above, however, analysis of Cox's
location data for other later phone calls showed that to be a lie. See (1087:15-1088:25);
(1108:9-20), And Carter Thomas said that she did not recall seeing Cox on March € or
7, 2017, and that she did not recall seeing him until a few days after Rogers’ funeral,
which took place on March 31, 2017. See (1080:17-1082:19).

VERDICT AND SENTENCES

Toward the end of the trial, the State abandoned its theory of premeditated murder
and proceeded solely on the theary of felony murder (with the underlying felony being the
robhery of money or drugs or both), See (1162:25-1163:14); (1188:21-1193:14). After
the parties’ closing arguments, the district court submitted the case to the jury, See
(1185:14—1243:7). Following its deliberations, the jury found Rogers guilty on all counts.
See (T123); (1243:17-1245:11). The district court subsequently sentenced Cox to life in

prison on the Murder charge, 25 to 30 years' imprisonment on the Use charge, and 40 to
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45 years’ imprisonment on the Possession charge, with all of the sentences to be served
consecutively. See (T134~T136).

Cox appealed.

Argument
1
ASSIGNED ERRORS 1 THROUGH 5

In his first five assigned errors, Cox argues (for various reasons) that the district
court erred in overruling his motion to suppress his cell phone records and any evidence
derived from thase records. See brief of appeliant, at 3, 16-59. Cox, however, failed to
object to the key testimony regarding those records, as well as to a critical demonstrative
exhibit used during that testimony, and thus waived his right to assert prejudicial error on
appeal based on the district court's overruling his motion,

When a motion to suppress is overruled, the defendant must make a specific
objection at trial to the offer of the evidence which was the subject of the motion fo
suppress in order to preserve the issue for review on appeal, See State v. Piper, 289 Neb.
364, 855 N.W.2d 1 (2014), Stated another way, a failure to object to evidence at trial,
even though the evidence was the subject of a previous motion 1o suppress, waives the
objection, and a party will not be heard to complain of the alleged error on appeal. See
State v. Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).

The State acknowledges that Cox objected to the celi phone records themselves,
as well as other exhibits analyzing the information. See (979:18-981:19); (892:11-923:5);
(1039:16-1040:3). But Cox did not object to the key testimony about the celi phone

records or to the use of a critical demonstrative exhibit during that testimony. Specifically,
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Cox did not object to Nick Herfordt's testimony regarding his analysis of the cell phone
records, or to his use of Exhibit 155 as a demonstrative exhibit during that testimony. See
(1012:13-1014:7);  (1034:12-1037:22); (1040:8-10456:16); (E155). Thus, Herfordt
testified, without objection, regarding each of the phone calls between Cox’s celt phone
and Rogers’ cell phone, as well as the approximate location of Cox’s celi phone for each
phone call. See (1012:13-1014:7), (1034:13-1037.22); (1040:8--1045:16); {E155).
Accordingly, the State submits that Cox waived his right to assert prejudicial error on
appeal based on the district court’s overruling his motion to suppress.
If.
ASSIGNED ERROR 6

In his sixth assigned error, Cox argues that the district court erred in denying his
motion to suppress his statements to law enforcement from February 26, 2018. See brief
of appellant, at 3~4, 59-67. Cox, however, failed to object to the testimony about those
statements and thus waived his right to assert prejudicial error on appeal based on the
district court's denying his motion.

The relevant propositions of law were set forth previously. See supra, at 11.

The State acknowledges that Cox objected to the video recording of the February
26, 2018, interview containing his statements. See (1097:3-22), (E162). But Cox did not
object to Hinsley's testimony about the interview and Cox's statements made within it.
See (1089:22-1123:16). Thus, Hinsley testified, without objection, regarding the majority
of Cox's incriminating staternents, including (among others) that his phone number at the
time was 402-312-6473, that he knew Rogers and saw him that day, that he was with

Dennis, that his brother lived in the area where the white Chevy Impala was found, and
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that he claimed as an alibi that he was with Carter Thomas. See (1089:22-1123:16).
Accordingly, the State submits that Cox waived his right to asserl prejudicial error on
appeal hased on the district court's denying his motion t0 suppress,
Conclusion
For the reasons noted above, the appellee respectfully requests that this Court
affirm the judgment of the district court.
STATE OF NEBRASKA, Appelles,
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