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Filed November 13, 2020. No. S-19-780.

1. Constitutional Law: Search and Seizure: Motions to Suppress:Appeal and Error. In reviewing a trial court's ruling on a motion tosuppress based on a claimed violation of the Fourth Ai-nendment orthe safeguards established by the U.S. Supreme Court in Miranda v.Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), anappellate court applies a two-part standard of review. Regarding his-torical facts, an appellate court reviews the trial court's findings forclear error. But whether those facts trigger or violate Fourth or FifthAmendment protections is a question of law that an appellate courtreviews independently of the trial court's determination.
2. Constitutional Law; Search and Seizure: Evidence: Police Officers

and Sheriffs. The exclusion of evidence obtained in violation of the
Fourth Amendment is not itself a constitutional right; rather, it is a rem-edy designed to deter constitutional violations by law enforcement.3. : : : .In situations where the exclusion of evidence
as a remedy would not deter law enforcement, several exceptions to theexclusionary rule have been recognized. One of those exceptions appliesto evidence obtained by police in objectively reasonable reliance on astatute later found to be unconstitutional.

4. Trial: Evidence: Motions to Suppress: Waiver: Appeal and Error.When a motion to suppress is overruled, the defendant must make aspecific objection at trial to the offer of the evidence which was the sub-ject of the motion to suppress in order to preserve the issue for reviewon appeal. Put another way, a failure to object to evidence at trial, eventhough the evidence was the subject of a previous motion to suppress,waives the objection, and a party will not be heard to complain of thealleged error on appeal.
5. Verdicts: Appeal and Error. Harmless error review looks to the basison which the trier of fact actually rested its verdict; the inquiry is not
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whether in a trial that occurred without the error, a guilty verdict surely
would have been rendered, but, rather, whether the actual guilty verdict
rendered in the questioned trial was surely unattributable to the error.

Appeal from the District Court for Douglas County:
KIMBERLY MILLER PANKONIN, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, and
Natalie M. Andrews for appellant.

Douglas J. Peterson, Attorney General, and Austin N. Relph
for appellee.

HEAVICAN, C.J., MILLER-LERMAN, CASSEL, STACY, FUNKE,
PAPIK, and FREUDENBERG, JJ.

HEAVICAN, C.J.
INTRODUCTION

Forrest R. Cox III was convicted of first degree murder, use
of a deadly weapon to commit a felony, and possession of a
deadly weapon by a prohibited person. At issue on appeal is
whether the district court erred in admitting cell phone records
for Cox's phone and whether Cox invoked the right to counsel
during questioning by law enforcement. We affimi.

FACTUAL BACKGROUND
Cox was charged in connection with a shooting at a conve-

nience store in Omaha, Nebraska, on the evening of March 6,
2017. The victim of the shooting, Laron Rogers, died on March
22 as a result of injuries he sustained.

TRIAL TESTIMONY

According to testimony and evidence presented at trial, an
employee of the convenience store called emergency services
upon learning of a shooting in the parking lot of the store.
Rogers was lying on the ground. Rogers was initially stabilized
and taken to a hospital, but he did not respond to questions
about who had shot him.
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Two different witnesses at the scene of the shooting testified
that Rogers was leaning into a white vehicle without license
plates, which vehicle was identified by both witnesses as a
Chevy Impala. According to the witnesses, it appeared that
Rogers was talking to the occupants of the vehicle. A gunshot
was heard, and Rogers walked a few steps before collaps-
ing. The witnesses both testified that the white Impala then
drove off. Law enforcement later obtained surveillance video
from the scene and confirmed that the suspect vehicle was a
white Impala.

During the course of the investigation, law enforcement vis-
ited Rogers' place of employment, a cell phone store, and spoke
with the store manager. The manager showed law enforcement
video clips that were taken earlier on the day of Rogers'
shooting. The video clips showed two men inside the store.
According to the manager, coworkers had seen Rogers outside
the store interacting with the men prior to the men entering the
store. Law enforcement was able to identify Cox at the time the
clips were viewed. Shortly thereafter, the other man was identi-
fied as Rufus Dennis.

The manager provided law enforcement with a piece of paper
with "Bubba" and the phone number ". . . 6473" written on it.
According to one of Rogers' coworkers, the phone number on
the piece of paper was the phone number provided by Cox as
he sought assistance with his cell phone at the store. Other evi-
dence at trial revealed that Cox's nickname was "Bubba."

That same coworker also testified that Rogers left work at
approximately 6 p.m. but stayed in the parking lot, sitting in
his car with a friend. The friend was a manager at a different
branch of the same cell phone company that employed Rogers.
She had stopped by to pick up phones for her store and stayed
to smoke marijuana and talk with Rogers in his car after he
got off work. The friend testified that Rogers smoked and
dealt marijuana.

According to the friend, while she was in Rogers' car, two
men in a white Chevy Impala, with no license plates and
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displaying in-transit stickers, parked at the store. One of the
men—whom she identified at trial as Cox—stopped at Rogers'
car to talk to Rogers. The friend said that Cox wanted to buy
some marijuana, but that Rogers did not have enough on hand.
Rogers and Cox exchanged telephone numbers and agreed to
be in touch later that day. Cox and the other man, unknown to
the friend but later identified as Dennis, went into the store;
the friend and Rogers left the store's parking lot in their sepa-
rate vehicles.

During the course of the investigation, law enforcement
determined that Rogers owed his dmg supplier money. Both
Rogers' fellow employee and Rogers' friend testified that
Rogers had asked them for money, though both declined to
give him any. After leaving work, Rogers went to the home
he shared with his mother and father. He asked his father for
money and received $200. In addition, bank records show that
Rogers withdrew nearly $950 from his bank accounts on the
day of the shooting. That money was not recovered.

After identifying Cox and obtaining the paper with the
phone number on it, law enforcement sought subscriber infor-
mation for that number. A warrant was issued, and the cell
phone records from January 1 to March 24, 2017, includ-
ing cell site location information (CSLI), were provided to
law enforcement. In addition, law enforcement had access to
Rogers' cell phone.

According to the record, Rogers sent a text message to Cox
at 6:37 p.m. the day of the shooting that said, "This Ronno."
Cell phone records show that there were several phone calls
between Rogers and Cox on ]V[arch 6, 2017, in the hour or so
leading up to the shooting, but that there were no calls between
the two within the approximately 2 months preceding the
shooting. CSLI records further showed that Cox's phone was in
the area of the shooting at the time and that he was not in the
area of his purported alibi.

Evidence offered at trial also linked Cox to a white Chevy
Impala. When questioned by law enforcement, Dennis admit-
ted that he had access to a white Impala that was registered
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in the name of his mother. Dennis led officers to the white
Impala, which was parked near Cox's brother's residence. The
car was impounded. The license plate screws on the car looked
new, and there were what appeared to be glue marks from
in-transit stickers in the window. Inside the car was a steering
wheel cover and two remaining license plate screws in original
packaging, along with a receipt from an auto parts store for the
purchase of a steering wheel cover and license plate screws.
Further investigation revealed video showing Cox purchasing
those items.

Law enforcement was unable to locate Cox until Febmary
26, 2018. During his interview, Cox acknowledged that his
phone number was the same number ending in 6473; that he
knew Rogers; that he had met with Rogers on March 6, 2017,
the day of shooting; and that he wanted to obtain marijuana.
Cox denied shooting Rogers and said he was with a female
friend during the evening of the shooting. That friend, who tes-
tified that Rogers was her uncle, also testified that she did not
recall seeing Cox on March 6 or 7 and that she did not see him
until early April. In addition, as previously noted. Cox's CSLI
data suggested that he was not at this friend's home on the day
of the shooting.

PROCEDURAL HISTORY
Prior to trial, Cox filed motions to suppress his cell phone

records and the statements he made to law enforcement in his
February 26, 2018, interview. As to the statements, Cox argued
that his rights under Miranda v. Arizona^ were violated when
he invoked his right to remain silent and officers continued to
question him. As for the cell phone records. Cox argued that
the warrant was obtained without probable cause as explained
in Carpenter v. U.S.2

' Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).

2 Carpenter v. U.S., __ U.S. _, 138 S. Ct. 2206, 201 L. Ed. 2d 507
(2018).
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In its order, the district court denied the motion to suppress
the statements. With respect to the cell phone records, the court
noted that the State had conceded that "the search warrant,
although obtained prior to Carpenter . . . , has not been rem-
edied post-Carpenter. Accordingly, the State concedes this issue
and Cox's motion to suppress these records is granted."

However, while the motion to suppress the cell phone records
was pending, the State filed a second affidavit seeking a war-
rant for the cell phone records. The second affidavit included
additional averments intended to cure the previous deficiency.
A second warrant was then issued, and Cox filed another
motion to suppress. The second motion was denied.

At trial, in response to questioning about Cox's cell phone
records, counsel for Cox objected on the basis of the motion to
suppress. That objection was denied. Counsel for Cox objected
at the next opportunity, stating: "Judge, I would just ask that
my same objection be noted for the record and a standing
objection for any new matters with respect to . . . 6473." The
court granted counsel's "request for a standing objection."

Counsel also objected to the admission of exhibit 162 on the
basis of his motion to suppress. Exhibit 162 was a video of law
enforcement's first interview with Cox. In addition to showing
that video, the detective who conducted the interview testified.
Cox offered few objections to this testimony and made no
objections on Miranda grounds.

Prior to the case being submitted to the jury, the State aban-
doned its theory that the murder was premeditated and pro-
ceeded solely on a felony murder theory. Cox was found guilty
on all counts and sentenced to life imprisonment for felony
murder, 25 to 30 years' imprisonment for use of a deadly
weapon, and 40 to 45 years' imprisonment for possession of a
firearm by a prohibited person.

ASSIGNMENTS OF ERROR
Cox assigns, restated and consolidated, that the district

court erred in (1) admitting cell phone records for Cox's cell
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phone in violation of Cox's Fourth Amendment rights and (2)
admitting statements made by Cox that were in violation of
Cox's Fifth Amendment rights as explained in Miranda.

STANDARD OF REVIEW
[1] In reviewing a trial court's ruling on a motion to sup-

press based on a claimed violation of the Fourth Amendment
or the safeguards established by the U.S. Supreme Court in
Miranda, an appellate court applies a two-part standard of
review. Regarding historical facts, an appellate court reviews
the trial court's findings for clear error. But whether those facts
trigger or violate Fourth or Fifth Amendment protections is a
question of law that an appellate court reviews independently
of the trial court's determination.3

ANALYSIS
On appeal, Cox assigns that the district court erred in admit-

ting his cell phone records and in admitting statements made
after he invoked his right to remain silent during his February
26, 2018, interrogation.

ADMISSIBILITY OF CELL PHONE RECORDS

Cox assigns that the district court erred in denying his sec-
ond motion to suppress his cell phone records, including his
CSLI. Cox's argument is rooted in the U.S. Supreme Court's
decision in Carpenter.^

In Carpenter, the Court concluded that individuals had a
reasonable expectation of privacy in their record of physical
movements as captured by CSLI. Because of this expecta-
tion of privacy, the Court concluded that a warrant was, in
most cases, required before such records could be acquired.
The coiiclusion reached in Carpenter effectively overruled
this court's earlier decision in State v. Jenkins,5 in which

3 State v. Schriner, 303 Neb. 476, 929 N.W.2d 514 (2019).
4 Carpenter v. U.S., supra note 2.
5 State v. Jenkins, 294 Neb. 684, 884 N.W.2d 429 (2016).
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we held that the acquisition of CSLI did not implicate the
Fourth Amendment.

Since Carpenter, this court has had the opportunity to
address the applicability of the exclusionary rule and suppres-
sion of evidence as a remedy for a Fourth Amendment viola-
tion of the type at issue in this appeal.6 In both State v. Brown1
and State v. Jennings^ we declined to apply the exclusionary
rule to CSLI obtained without a warrant supported by probable
cause, explaining in each case that the rationale for the exclu-
sionary mle would not be met on the facts presented. In both
of these cases, officers relied upon the Stored Communications
Act to support court orders seeking cell phone records, and
specifically CSLI. At the time the court orders were sought
and executed, the U.S. Supreme Court had not yet decided
Carpenter. We concluded that officers in each case were fol-
lowing the statute as written and that the statute in question
was not clearly unconstitutional.

[2,3] The exclusion of evidence obtained in violation of the
Fourth Amendment is not itself a constitutional right.9 Rather,
it is a remedy designed to deter constitutional violations by
law enforcement.10 Thus, in situations where the exclusion
as a remedy would not deter law enforcement, several excep-
tions to the exclusionary rule have been recognized.11 One
of those exceptions applies to evidence obtained by police in
objectively reasonable reliance on a statute later found to be
unconstitutional.12

6 State v. Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020); State v. Brown,
302 Neb. 53, 921 N.W.2d 804 (2019).

State v. Brown, supra note 6.
State v. Jennings, supra note 6.
9 Id.
w Id.
" Id.
12 M
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In this case, law enforcement sought a court order based
upon a statute that was, many months later, determined to be
unconstitutional. Similar to Brown and Jennings, law enforce-
menfs reliance on a court order issued under the Stored

Communications Act, at a time when the act had not yet been
found by the U.S. Supreme Court or by this court to implicate
the Fourth Amendment, was not objectively unreasonable.

We observe that the district court originally granted Cox's
motion to suppress below on the basis of the State's conces-
sion, but that the evidence was eventually admitted follow-
ing the denial of a second motion to suppress. The district
court reasoned that a subsequent warrant essentially cured any
Fourth Amendment violation.

Of course, this reasoning varies from the reasoning we
employ today, and in particular, this court's reasoning relies
upon the good faith exception to the Fourth Amendment's war-
rant requirement. We have previously held that an appellate
court may not, sua sponte, rely on the good faith exception to
the warrant requirement.13 We explained that the concern with
an appellate court's reaching the issue of good faith sua sponte
is that a defendant must have sufficient opportunity to defend
against the application of the exception.14 But a review of the
record shows that this scenario is not presented here. The State
raised the issue of good faith in its brief on appeal. Cox also
argues the issue in his brief on appeal.

The district court did not err in admitting the CSLI evidence
at trial. There is no merit to Cox's first assignment of error.

ADMISSIBILITY OF STATEMENTS
Cox also assigns that the district court erred in denying his

motion to suppress statements made to law enforcement after
he invoked his right to remain silent. He argues, in turn, that
the district court erred in admitting those statements. Because

13 State v. Tompkins, 111 Neb. 547, 723 N.W.2d 344 (2006).
14 M
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Cox failed to object to the investigating detective's testimony
about his statements, we find no error in the admission of
these statements.

At issue are statements made during law enforcement's first
interview of Cox on February 26, 2018. The State offered a
video of that interview, exhibit 162, which was shown to the
jury. The record shows, and the State acknowledges, that Cox
objected to exhibit 162 on the basis of the earlier motion to
suppress. But Cox did not seek a continuing objection, or
object on the basis of M'iranda, to any other testimony regard-
ing the statements he made during the interview.

Rather, the detective testified, without objection, that Cox
agreed that he knew Rogers, that the 6473 number was his, and
that he provided the name of his alibi. In addition, Cox told
the detective that he was dropped off at his brother's residence
after seeing Rogers at the cell phone store and that he had been
in a white Chevy Impala. Other evidence showed that the white
Impala in this case, found near the brother's residence, was
later seized.

[4] When a motion to suppress is overruled, the defendant
must make a specific objection at trial to the offer of the evi-
dence which was the subject of the motion to suppress in order
to preserve the issue for review on appeal.15 Put another way, a
failure to object to evidence at trial, even though the evidence
was the subject of a previous motion to suppress, waives the
objection, and a party will not be heard to complain of the
alleged error on appeal.16

Because there was no objection to the statements made by
Cox and testified to by the interviewing detective. Cox has
waived any right to assert error. The video that was shown
and objected to was cumulative to that testimony as well as to
other evidence presented at trial. Namely, several witnesses at
the cell phone store testified that Rogers spoke to Cox at the

15 State v. Piper, 289 Neb. 364, 855 N.W.2d 1 (2014).
16 See State v. Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).
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store, both Cox's and Rogers' cell phone records supported
contact between the two, and other evidence tied Cox to the
white Chevy Impala.

[5] Even if the proper objections had been made, however,
we would still find no reversible error in the admission of

the statements, because any error would have been harmless.
Harmless error review looks to the basis on which the trier of

fact actually rested its verdict; the inquiry is not whether in
a trial that occurred without the error, a guilty verdict surely
would have been rendered, but, rather, whether the actual
guilty verdict rendered in the questioned trial was surely unat-
tributable to the error.17

During the challenged interview, Cox did not admit to the
crime or even admit to being in the area at the time of the
crime. When these statements are compared to the cell phone
records of calls between Rogers and Cox, the CSLI, and the
fact that Cox had control over a white Chevy Impala, which
had been identified by multiple witnesses as being involved
in the shooting, there was sufficient evidence unattributable to
any error in offering the video and statements.

There is no merit to Cox's second assignment of error.

CONCLUSION
The decision of the district court is affirmed.

AFFIRMED.

17 State v. Devers, 306 Neb. 429, 945 N.W.2d 470 (2020).
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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

THE STATE OF NEBRASKA,

Plaintiff,

vs.

FORREST COX,

Defendant.

)
)
)

#441N.^S^&^.

JUN 1 4 2018))
JOHN M. FRIEND;

CLERK DISTRICT COURT

CASE NO. CR18-1285

MOTIQNTO SUPPRESS

COMES NOW the Defendant, Forrest Cox, by and through his attorney, Matthew
J. Miller, Assistant Public Defender, and moves the Coiul to suppress and exclude from
use against him any and all evidence obtained as a result of a forensic search of cell
phone number 402 312-6473, for the following reason:

1. That on March 27, 2017, Omaha Police applied for and obtained a search
warrant for cell phone records of the above mentioned phone number;

2. That the application and search warrant is directed to Sprint Corporation, the
custodian of the sought after records and information;

3. That the affidavit in support of the search warrant provided insufficient
probable cause to believe that evidence of the crime being investigated, to wit
the homicide of LaRon Rogers, would be contained in the information
requested;

4. That the affidavit in support of the search warrant fails to provide factual
information upon which the magistrate could determine the existence of
probable cause. Rather, the affidavit is replete with conclusory statements that
are not supported by any facts included in the affidavit;

5. That the search warrant lacks specificity and is, in effect, a general search
warrant in that it fails to identify the specific items which are the target of the
search and allows the police unfettered discretion to search the cell phone
records;

6. That the search warrant authorized the release of information between
"1/01/2017to3/24/2017";

7. That the homicide under investigation in this matter occurred on or about 7:50
p.m. on March 6, 2017;

^ppt^<x.6
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8. That as a result of the information derived from the search of the above
mentioned cell phone records the State intends to present evidence concerning
the use of the cell phone for, among other things, communication and data
searches;

9. That absent the information derived from the search of the above mentioned
cell phone, the State would be unable to present evidence concerning these
communications and data searches;

10. That 18 U.S.C.A §2702 (a)(c) prohibits a cell phone provider from releasing
any record or other information pertaining to a subscriber or customer to any
governmental entity with certain exceptions as authorized under §2703;

11. That §2703 authorizes release of cell phone infonnation if the governmental
entity obtains either a search warrant or obtains a court order for disclosure "if
the governmental entity offers specific and articulable grounds to believe that
the records or information sought are relevant and material to an ongoing
criminal investigation'"

WHEREFORE, the Defendant prays that the Court suppress and exclude from use
against him all evidence obtained and fruits thereof, of a search of the above mentioned
cell phone records for the reasons that such search was conducted in violation of the
Fourth, Fifth, and Fourteenth Amendments of the Constitution of the United States and
Article I, Sections 3, 7, 11, and 12 of the Constitution of the State of Nebraska and 18
U.S.C.A, §2703.

FORREST COX, Defendant

By.^fr^<&-—
Matthew J. Miller, #21516
Assistant Public Defender
Attorney for Defendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a tme copy of the above and foregoing
Motion to Suppress was personally served on Ann Miller, Deputy County Attorney, Hall
of Justice, by hand delivery to her office, this /^^day of June, 2018.
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NOTICE OF HEARING

YOU AND EACH OF YOU ARE HERBY NOTIFIED that a hearing in the
above mentioned matter has been set before the District Court at 2:30 p.m., on the 16th
day of August, 2018, in Courtroom #409 before the Honorable Judge Kimberly Miller
Pankonin.

I
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CRIMINAL INVESTIGATION
Omaha Police Department
Criminal Investigation Bureau
In relation to:
Homicide

SEAL ORDER

IN THE COUNTY COURT OF
DOUGLAS COUNTY, NEBRASKA

CRIMINAL BRANCH

)
)
) DOC.
)
)

NO.

This matter came on for hearing upon the oral and/or \vritten affidavit of Officers Ryan HINSLEY#1853 and/or
Matthew BACKORA #1821, and the court being duly advised, finds and orders:

That Officers Ryan HINSLEY #1853 and/or Matthew BACKORA #1821 a court-authorized search warrant for
Cell Phone/ Cell Tower records as it relates to a homicide investigation at 4145 Amcs Avenue, Omaha,
Douglas County, Nebraska, on or about Monday, March 06, 2017. OlTicers oflhe Omaha Police Homicide
Unit are still continuing with this investigation.

The court has also found after consulting with Officers Ryan HINSLEY #1853 and/or Matthew BACKORA
#1821 that information within the search warrant affidavit could jeopardize this ongoing investigation if it were
to be released. Therefore it is the order of this court that the search warrant affidavit be sealed by tliis court.

That this order shall continue in force and effect henceforth until it has been determined by this court or a Judge
of the District Court that this order no longer need to be in effect.

DATED this 24th day of March, 2017.

BY THE COURT

0

'/
JlMG^bF TI-f]fQ<5^TY COURT

"FTuSIT"^
'INDiSTOCLCOUOT^^

DOUGtASCOLiNTYNF.flRASKA

30 2017 .
I

JOHN M. FRIEND
L^y.RKBisTOS.fifi^

RLED
CRIM/TRAF DfVISfON

MAR 3 02017
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IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA)

)

COUNFlf OF DOUGLAS)

SEARCH WARRANT FOR

CELLULAR PHONE RECORDS

TO: OMAHA, NEBRASKA POLICE OFFICER Ryan HINSLEY.

This matter came on for hearing on the 24 day of March, 2017, upon the sworn
application and affidavit for issuance of a search warrant of Officers) Ryan. HINSLEY,
#1853 and/or Matthew BACKORA #1821 and the Court, being fully advised in the
premises finds as follows:

That the Court has jurisdiction of this matter pursuant to the Sections 29-812,
Nebraska Revised Statutes, 1943, as amended.

That based upon the sworn affidavit and application of issuance of a search warrant of
Ryan HINSLEY and/or Matthew BACKORA dated the 24 day of March, 2017, that there
is probable cause to believe that located at Sprint PCS /Nextel Communications , an
electronic communications service provider as defined by 18 U.S.C. §2510(15) and

Nebraska Revised Statute 86-277, AND/OR the authorized or designated agent for the
custodian of records of the electronic communications ser/ice provider, the following
described records and other information for 402-312-6473, to-wit:

A. . The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 to
3/24/2017 in Central Standard Time (CST):
1. Subscriber names, user names, screen names, or other identities;
2. Mailing addresses, residential addresses, business addresses, email addresses,
and other contact information;
3. Local and long distance telephone connection records, or records of session times
and durations;
4. Length of service (including start date) and types of services utilized;
5. Telephone or instrument number or other subscriber number or^{|$|t^T^^®?^18S
any temporarily assigned network address;

MAR ^02017'

CGeE-Bs <n£ CofarS .
o.miCL'1^.1

O^-t/it-.^., NiKBiSAgK^
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6. Means and source of payment for such service (including any credit card or bank
account number) and billing records.

B. All records and other information relating to account(s) and time period in Part A,
including:
1. Records of user activity for any connections made to or from the account, including
the date, time, length, and method of connections, data transfer volume, user name,
and source and destination Internet Protocol address(es);
2. All available toll records to include call detail, SMS detail, data sessions, per call
measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell site sector
information from 1/01/2017 to 3/24/2017 Central Standard Time (CST) and cellular
network identifying information (such as the IMSI, MSISDN, IMEI, MEID, or ESN);
3. Non-content information associated with the contents of any communication or file
stored by or for the account(s), such as the source and destination email addresses and .
IP addresses;

4. Correspondence, and notes of records related to the account(s).
5. Current cellular site list; in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time period listed above.

The Court finds that the applicant has offered specific and articulable facts showing that
there are reasonable grounds to believe that the records or other information sought are
relevant and material to an ongoing criminal investigation.

AND, if found., to seize and deal with the same as provided by law, and to make return
of this warrant to me within ten days after receiving the requested information set forth
in Part A and Part B.

YOU ARE, THEREFORE, ORDERED, pursuant to Title 18, United States Code, Section
2703(d) that Sprint PCS / Nextel Communications will, within fourteen (141 days of
the date of this Order, turn over to the Omaha, Nebraska Police Department the
records and other information as set forth in Part A and Part B.

IT IS FURTHER ORDERED that this data be provided in both electronic and/or paper
data to the following State of Nebraska personnel:

Officer Ryan HINSLEY #1853
505 S. 15th Street
Omaha,NE 68102
402-444-6364 (desk)
Ryan.hinsley@cityofomaha.org
402-444-4990 (fax)

r-^1
CHf^/'iRAFDIVlE

MAR 3 S 2017
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IT (S FURTHER ORDERED, that any other person, device, computer, and/or number
that is in communication with the target device shall be considered part of the criminal
investigation and shall require the disclosure of the data in Part A and Part B from any
provider of electronic communications services as defined by 18 U.S.C. §2510(15) and
Nebraska Revised Statute 86-277. This shall also include the target device roaming or
utilizing any electronic communications service provider's network and/or gntennas,
regardless of carrier or provider.

IT IS FURTHER ORDERED that Sprint PCS / Nextel Communications or any other
person/company, shall not disclose the existence this Order of the Court, or the
existence of the investigation, to the listed subscriber or to any other person, unless and
until authorized to do so by the Court.

IT IS FURTHER ORDERED, that execution of the Search Warrant be forthwith during
the daytime hours.

IT IS FURTHER ORDERED, that Omaha, Nebraska Police Officer Ryan
HINSLEY and/or Matthew BACKORA, make return of this Search Warrant to me within
ten days after receiving the requested information from the electronic communications
service provider.

Given under my hand this 24 day of March, 2017.

e of the Dou la pounty Court.
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IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA )
)

COUNW OF DOUGLAS )

AFFIDAVIT AND APPLICATION FOR
ISSUANCE OF A SEARCH WARRANT
FOR CELLULAR PHONE RECORDS

The complaint and affidavit of Officer(s) Ryan HINSLEY, #1853 and/or Matthew
BACKORA#1821 on this 24 day of March, 2017, who, being first duly sworn, upon oath
says:'

That the officer has just and reasonable grounds to believe, and does believe
that there is concealed or kept as hereinafter described, the following property, to wit:

A. The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 -
3/24/2017 in Central Standard Time (CST):
1. Subscriber names, user names, screen names, or other identities;
2. Mailing addresses, residential addresses, business addresses, email addresses,
and other contact information;
3. Local and long distance telephone connection records, or records of session times
and durations;

4. Length of service (including start date) and types of services utilized;
5. Telephone or instrument number or other subscriber number or identity, including
any temporarily assigned network address;
6. Means and source of payment for such service (including any credit card or bank
account number) and billing records.

B. All records and other information relating to acc6unt(s) and time period in Part A,
including:
1.. Records of user activity for any connections made to or from the account, including
the date, time, length, and method of connections, data transfer volume, user name,
and source and destination Internet Protocol address(es);
2. All available toll records to include call detail, SMS detail, data sessions, per call
measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell site sector
information from 1/01/2017 to 3/24/2017 Central Standard Time (CST) and cellujar
network identifying information (such as the IMSI, MSISDN, IMEI, MEID, or

ciRSh^fRAP'DSVSSSi
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3. » Non-content information associated with the contents of any communication or file
stored by or for the account(s), such as the source and destination email addresses and
IP addresses;

4. Correspondence and notes of records related to the account(s).
5. Current cellular site list, in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time period listed above.

That said property is concealed or kept in, on, or about the following described place or
person, to wit: .

Sprint PCS / Nextel Communications
Attn: Custodian of Records/Subpoena Compliance
6480 Sprint Parkway
Overland Park, Kansas 66251

That said property is under the control or custody of:

Custodian of Records

That the following are the grounds for issuance of a search warrant for said
property and the reasons for the officers' belief to wit:

On Monday March 06, 2017 at 1949 hours uniform patrol officers were dispatched to
the Ames Ave Convenience Store at 4145 Ames Avenue, Omaha, Douglas County,
Nebraska in reference to a shooting. . Upon arrival officers located the victim; later
identified as LaRon ROGERS (date of birth 8/26/1991) lying in the parking lot suffering
from an apparent gunshot wound to the right flank. ROGERS was transported by
medics to CHI health (601 North 30th Street) to be treated.

Witnesses at the scene advised they saw two vehicles parked in the far south parking
lot at that location. The vehicles were described as a silver Chevy Impala and a white
Chevy Impala with no license plates and dark rims. One witness stated he heard a
single gunshot and then saw the victim running from the driver's side of the silver
Impala, yelling "Call the Police!" Witnesses stated the white Impala with no plates then
left the parking lot, driving southbound on 42nd Street, then east bound on Paxton
Boulevard.

At the scene, detectives and members of the Omaha Police Forensic investigatj.qp^nit
processed and searched the victim's silver Chevy Impala. In^J?^^

(^,i"i;HV]
investigators located a glass jar and two plastic bags
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marijuana in order to get extra money and believed on the day of initial shooting
(3/06/2017) ROGERS had $900 cash on him.

Upon reviewing the video surveillance from Boost Mobile, detectives were immediately
able to identify one of the unknown black male parties, from previous investigations, as
Forrest COX (dob 7/15/1.988). Upon receiving an anonymous tip, the second unknown
black male party was identified as Rufus DENNIS (dob 7/19/1977). A data check
through OPD records revealed COX had self-reported the phone number 402-321-6473
in 2016.

Upon reviewing the downloaded data from the cell phones recovered in ROGERS' silver
Impala, detectives discovered that on 3/06/2017 at 1837 hours ROGERS had sent a
text message to 402-312-6473, which he apparently had saved to his cell phone under
the name "Bubba". A search for the cell phone provider for the phone number 402-312-
6473 revealed it to be active through Sprint Spectrum.

Affiant Officer is requesting that this Court issue a search warrant for the
information provided in Part A and Part B which is stored with Sprint PCS / Nextel
Communications, for the purposes of ascertaining what transpired during the time
period requested for the incident being investigated.

WHEREFORE, the officers pray that a Search Warrant may be issued according to law.

^^ _N4J^_ y^j^
Omaha Police Offio^ir

SUBSCRIBED AND SWORN to me this 24 day of March, 2017.

/
/•

of the Coj^rilv CourtJ e
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IN THE DISTRIC' , NEBRASKA

THE STATE OF NEBRASKA,

Plaintiff,

vs.

FORRESTR.COX,III,

Defendant.

')
)
)
)
)
)
)
)
)
)
)

CR 18-1285

ORDER ON DEFENDANT'S
MOTIONS TO SUPPRESS

K
v

•s

(SK^^SWI
NOV 212018

This matter came before the Court for hearing on October 9,2018, on Defendant's Motions

to Suppress. The State appeared by Deputy County Attorneys, Ann Miller and Amy Jacobsen.

The Defendant appeared with his counsel. Assistant Public Defenders Matthew Miller and Natalie

Andrews. Evidence was adduced, and a briefing schedule was ordered. Upon subinission of the

legal briefs, the matter was taken imder advisement. Being now fully advised in the premises, the

Court finds and orders as follows:

FACTUAL BACKGROUND AND PROCEDURAL fflSTORY

In April 2018, the State filed an Infonnation charging Defendant, Forrest R. Cox, III, with

count I: Murder in the 1st degree, a class IA felony; count II: use of a deadly weapon (fireami) to

commit a felony, a class 1C felony; and count III: possession of a deadly weapon by a prohibited

person, a class ID felony. On June 14,2018, Cox filed two motions to suppress. One motion argued

that Cox's statements to police officers on February 26, 2018, should be suppressed because they

were obtained in violation of Cox's rights under the 5th Amendment of the Constitution of the

United States and Article I, Section 12 of the Constitution of the State of Nebraska. The second

I

I
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motion argued that evidence obtained from a forensic search of Cox's cell phone should be

suppressed because the warrant was not supported by probable cause and lacked specificity.

Hearing on Cox's motions to suppress was continued on motions of the parties and was

held on October 9,201 8. At the hearing, the State adduced testimony from Detective Ryan Hinsley

of the Omaha Police Department. The Court additionally received: Exhibit 1, a copy of the seal

order, affidavit and application for a search warrant for cell phone records, and a copy of the signed

search warrant dated March 30, 2017; Exhibit 2, a DVD containing a video recorded interview

with Cox by Detective Hinsley at the Omaha Police Department headquarters on February 26,

2018; Exhibit 3, a DVD containing a video recorded interview by Detective Hinsley with Cox at

OPD headquarters on March 8, 2018, following his arrest; and Exhibit 4, an Omaha Police

Department Rights Advisory Form dated Febmary 26, 2018.

At the suppression hearing, Detective Hinsley testified that the Omaha Police Department

received a report of a shooting at 4145 Ames Avenue on March 6,2017. The victim, LaRon Rogers

died from his injuries on March 22, 2017, and the homicide case was assigned to Hinsley.

Defendant Statements

At the October 9, hearing, this Court also received evidence related to Cox's motion to

suppress his statements from the February 26, 2018, interview. The Coiirt received a copy of this

taped interview. Cox was detained at a traffic stop and transported to Omaha Police Headquarters

by unifonn patrol officers on February 26, 2018 at 02:19 p.m. Cox was placed in an interrogation

room where he was joined by OPD Detective Ryan Hinsley. Detective Hinsley informed Cox that

he had been attempting to contact him regarding two cases. When unable to reach Cox, Detective

Hinsley had procured active DNA orders to detain Cox and bring him in for questioning. Detective

Hinsley then advised Cox of his Miranda rights by utilizing a Rights Advisory Fomi and audio

I
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recording. (Ex. 2, 2:21:22). Cox affirmed that he understood his rights as read to him. (Ex. 4).

Detective Hinsley then asked Cox, "Are you willing to sit here and let me ask you some

questions?" Cox responded. "Yeah, you can ask me some questions." (Ex. 2,2:22:16).

Detective Hinsley began by informing Cox that the case he wished to talk about was the

"Rodgers shooting." (Ex. 2, 2:22:25). Officer Hinsley asked Cox, "What can you tell me about

that? [Rogers shooting]." (Ex. 2, 2:22:30). Cox responded, "Nothing." Id. Detective Hinsley

then asked "Why do you think your name's come up in any of it?" (Ex. 2, 2:22:41). Cox responded,

"I don't know... [parties talking over one another] ...look I don't got nothing to do with none of

this, I don't know nothing about it, I can't tell you nothing about it, I raise kids on my own, I don't

play around with this shit, that's not-." (Ex. 2, 2:22:41-2:23:01). Detective Hinsley cut off Cox's

response with the follow-up, "What I'm being told is that you have information about it and you

have information about who is responsible for that shootmg." (Ex. 2, 2:22:56-2:23:01). Cox

replied, shaking his head, and again using emphatic gestures to punctuate his rhythmic response,

"I don't got no information for you, I don't got no—I'm telling you, I been — everybody has been

coming to me, even on the street, I don't got nothing for you, I don't got nothing, I wasn't there, I

never had a problem with LaRon, I used to wor-." (Ex. 2, 2:22:56-2:23:20). As soon as Cox

mentioned LaRon, Hinsley interrupted, asking, "How'd you know LaRon?" (Ex 2, 2:23:14). Cox

responded, "I used to work with him in Manheim." (Ex 2, 2:23:14-16). Cox then answered

questions about how long ago and where he and LaRon [Rodgers] had worked together. (Ex. 2,

2:23:20-2:23:33).

Hinsley then continued, "On the day he's shot, which was almost a year ago now, which

was March 6, you have contact with him that day, tell me about that." (Ex 2, 2:23:31-39). Cox

replied, "Um, I seen him at, the Boost Store .. .we - [Hmsley intermpts with the question, "Who

I
I
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were you with at the Boost?"] -we exchanged numbers-." (Ex. 2, 23:39-53). Hinsley then

interrupted, ascertaining that Cox knew LaRon prior to meeting him at the Boost store; Cox

responded affirmatively. (Ex. 2, 23:39-59). Cox then answered follow-up questions about how

much time passed between when Rodgers and Cox worked together and when he saw him at the

Boost store. (Ex 2,23 :59-2:24:42). Cox stated that in total, he had known Rodgers about 2-3 years.

(Ex. 2, 2:24:30-42). As Hinsley made a note, Cox was quiet for a few seconds, and then began

speaking unprompted about knowing Rodgers. (Ex. 2,2:24:42-47).

Hinsley cut off Cox and asked "What was discussed at Boost?" (Ex. 2, 2:24:47-2:24:48).

Cox responded, saying that they didn't really discuss anything, but Rodgers was just getting his

number because he had walked into the Boost to get his phone turned back on and he saw Rodgers

for the first time in a while so they exchanged numbers. Cox paid his phone bill, and that was it.

(Ex 2, 2:24:48-2:25:08). Cox agreed with Hinsley that his phone number then was 402-321-6473.

(Ex. 2, 2:25:00-2:25:40). Cox and Hinsley then discussed that Cox was with "Rufus" at the Boost

Store; Cox stated that he had met "Rufiis" in Tecumseh. (Ex. 2,2:25:40-2:26:20).

Detective Hinsley proceeded to ask Cox about the phone calls he exchanged with LaRon

Rodgers the day of the shooting, emphasizing that he did not care about any sale of marijuana Cox

or the victim were engaged in on the side. (Ex.2, 2:26:20-2:27:35). Cox stated that he didn't have

any contact with LaRon [Rodgers] except for at the Boost store. (Ex. 2,2:26:20-30). When Hinsley

stated he had phone records, Cox held his hand in a telephone gesture and said, "you got me calling

hun one time on his phone, I guarantee." (Ex. 2, 22:26:35-45). Cox stated he was with a female

when he called Rodgers. (Ex. 2:26:34-56). Hinsley responded that phone records showed several

contacts throughout the evening leading up to the shooting around 7:45, and asked, "so what I

want to know is, what are you guys chatting about? I've already heard what other people are telling

•^
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me that you guys are chatting about, but I'd like to hear it from you, to know, you know -" at

which point Cox intermpted and retold the story about calling, talking to an old buddy and giving

him his number, that's it. (Ex. 2, 2:27:00-32). Hinsley emphasized that he did not care about

anything else "they were arranging" on the side. (Ex. 2, 2:27:32-43). Cox again responded, "I don't

got nothing for you." (Ex.2, 2:27:44). Cox geshu-ed to emphasize not having anything, making

eye contact with Hinsley. (Id.). Hinsley then followed up with a more specific question about

arranging a marijuana sale. (Ex. 2,2:27:42-47). Cox responded emphatically that he was not trying

to buy weed, had just gotten a tax return, and did not want to buy weed, and anyone else's

statements to that effect were false. (Ex. 2, 2:27:47-2:28:00).

Detective Hinsley asked if anyone else would have had Cox's phone on the day of the

shooting, and Cox said "I don't know." (Ex. 2,2:28 :00-2:28:17). When pressed on whether he had

his phone all day, Cox answered, "I told you what happened, I got nothing, you can go with that—

Like I said, you can take my DNA or whatever, but I told you what I told you, I ain't got nothing

else to say about it." (Ex. 2, 2:28:17-2:28:50). Detective Hinsley then said, "I just want to show

you something real quick. When you say you talk to him one time, this is ... your phone history

that day-." (Ex. 2, 2:28:46-51). Cox looked away and replied, "Look, I'm done talking about it, I

ah-eady told you—[inaudible]" before he is cut off by Hinsley. (Ex. 2, 2:28:47-2:28:56). Hinsley

continues asking who the shooter is, and says that without clarification by Cox, there was probable

cause to file charges against him. (Ex. 2, 2:28:56-2:30:25). Hinsley concluded by saying, "so let

me show you a couple more things before you decide you're not gonna, you know, wanna provide

me with anything else." (Ex. 2,2:30:25-58). Cox responded, "I'm telling you, I done provided you

with everything I have, man." (Ex. 2, 2:30:58-2:31:02).

s.
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Hinsley then returned to the phone records and showed Cox at least 6 phone contacts

between Rodgers and Cox the day of the shooting. (Ex. 2, 2:31:02-2:31:56). Cox responded, "I

don't got nothing to do with that shit, I'm trying to tell you." (Ex. 2, 2:31:56-2:32) A few seconds

later, Cox reiterates, "I can't—I don't know, that's why I can't—I ain't got—that's why I came

down here I don't got time to see no one turn against me [inaudible as parties talk over each other]."

(Ex. 2, 2:32:00-19). After a follow-up comment by Hinsley, Cox stated, "I can't clarify, I just told

you everything I know, there's no reason for me to have no problem with this man, I have no

problem with . . .." (Ex. 2, 2:32:03-27). Following this exchange, Cox continued to answer

questions and make statements about the Rodgers shooting for 10-15 more minutes before Hinsley

turned the interview to an unrelated case. (Ex. 2, 2:32:27-2:47:55).

Search Warrant

In the warrant affidavit contained in Exhibit 1, the affiant, Detective Hinsley, reports that

officers received the March 6 shooting call shortly before 8:00 p.m. (El, p. 3). Upon arrival,

officers located Rogers lying in the parking lot suffering from an apparent gunshot wound. (El, p.

3). Rogers was transported to CHI health to be treated. (El, p. 3). Rogers later died from his injury.

(El, p. 4). Witnesses at the scene advised that they had seen a silver Chevy Impala and a white

Chevy Impala with no plates and dark rims in the far south comer of a parking lot where the

shooting took place. (El, p. 3). A witness reported hearing a single gunshot and then seeing the

victim run from the driver's side of the silver Impala yelling, "Call the Police!" (El, p. 3).

Witnesses then saw the white Impala with no plates leave the scene of the shooting. (El, p. 3).At

the scene of the shooting, officers searched the Rogers's silver Impala and located a glass jar and

two bags containing marijuana and two cellular telephones. (El, pp. 3-4). Rogers's girlfriend

advised officers that Rogers was selling marijuana prior to his death and that she believed that on

)
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the day of the shooting he had $900 in cash on him. (El, pp. 4-5). A search of the victim's cell

phone revealed that a few minutes before the shooting, Rogers had sent a text message to the phone

number 402-321-6473, which was saved in Rogers's phone under the name "Bubba."

Officers conducting follow up learned that two males driving a white Chevy Impala with

no plates had contacted Rogers at the Boost Mobile store where he worked approximately an hour

before the shooting. (El, p. 4). One of the males had identified himself to another employee as

"Bubba" and left the phone number 402-312-6473. (El, p. 4). Officers reviewing surveillance

footage of the Boost Mobile store immediately identified one of the males as Cox based on prior

investigations. (El, p. 5). A data check ofOPD records showed that Cox had a self-reported phone

number of 402-321-6473. (El, p. 5). Officers were able to identify the second male as Rufus

Deimis. (El, p. 5).

The Affidavit requested customer records from cell phone sendee providers for an account

associated with the phone number 402-312-6473 for the time period January 1,2017, to March 24,

2017. (El, p. 2). The Affidavit requested records including: subscriber names, addresses, contact

information; telephone connection records; length of service; telephone number or subscriber

number or identity including temporarily assigned network addresses; means of payment; user

activity records for connections made to or from the account including the date, time, length, and

method of connections, data transfer volume, user name, and source and destination Internet

Protocol addresses; all available toll records to include call detail, SMS detail, data sessions, per

call measurement data, round trip time, NELOS, cell site and cell site sector infonnation from

1/01/2017 to 3/24/2017 Central Standard Time and cellular network identifying information; non-

content information associated with the contents of any communication or file stored by or for the

f
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accounts, such as source and destination email and IP addresses; correspondence and notes of

records related to the accounts; and the current cellular site list. (El, pp. 2-3).

After a hearing on the search warrant application, the County Court for Douglas County

issued a "Search Warrant for Cellular Phone Records." (El, p. 6). The County Court found that

the applicant offered "specific and articulable facts showing that there [wejre reasonable grounds

to believe that the records or other mformation sought [we]re relevant and material to an ongoing

criminal investigation" and therefore ordered, "pursuant to Title 18, United States Code, Section

2703(d) that Sprint PCS / Nextel Communications tiim over the requested records to the Omaha
Police Department. (Exhibit 1, p. 7).

STANDARD OF REVIEW

Whether a defendant unambiguously invoked his or her right to remain silent is a mbeed

question of law and fact. State v. Hernandez, 299 Neb. 896, 911, 911 N.W.2d 524, 539 (2018). An
appellate court reviews a trial court's finding of historical facts for clear error and independently
determines whether those facts satisfy the constitutional standards. Id.

A ruling on a motion to suppress is a question of fact to be determined by the trial court as

the finder of fact. State v. Tucker, 262 Neb. 940, 946, 636 N.W.2d 853, 859 (2001). On a claim of

insufficiency of the affidavit supporting the issuance of a search warrant, the trial court's mling on

a motion to suppress will be upheld unless its findings are clearly erroneous. State v. Ball, 271

Neb. 140, 150, 710 N.W.2d 592, 602 (2006). The State bears the burden of proof at a suppression

hearing, but that burden is only by a preponderance of the evidence. United States v. Matlock, 415
U.S. 164,177 n. 14, 94 S. Ct. 988,996 (1974).

I
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ANALYSIS

This order addresses both Cox's motion to suppress his Febmary 26 statements, and his

motion to suppress his cellular telephone records. The Court addresses each of Cox's arguments
below.

1. Motion to Suppress Statements

In his brief. Cox argues that his statements should be suppressed because he did not waive

his Miranda rights and because questioning did not stop when he invoked his right to silence mid-

way through the February 26 mterview. The Court addresses each argument and ultimately denies

Cox's motion to suppress.

a. Waiver of Miranda Rights

Cox first argues that his statements should be suppressed because he did not waive his

Miranda rights. In Miranda v. Arizona, 384 U.S.436, 86 S.Ct. 1602, 16 L.Ed 2d 694 (1966), the

U.S. Supreme Court announced the rule that confessions obtained in custodial interrogations may

not be used in criminal prosecutions unless certain procedural safeguards were met, including

advising the detamee of his or her constitutional right to remain silent and right to counsel. State

v. Hemandez, 299 Neb. 896, 911, N.W.2d 524 (2018). These rights must be knowingly and

voluntarily waived. Id. The M?7-an(363 warnings are an "absolute prerequisite" to custodial

interrogation; statements made during a custodial interrogation in the absence of these warnings

and a valid Miranda waiver are inadmissible, even if otherwise voluntarily made. Id. (internal

citations omitted). A waiver is "knowing" if it is "made with a full awareness of both the natiure of

the right being abandoned and the consequences of the decision to abandon it." Id. (internal

citations omitted). A waiver is "voluntary" if it is "the product of a free and deliberate choice rather

than [through] intimidation, coercion, or deception." Id. (internal citation omitted). Whether a

•^
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knowing and voluntary waiver has been made is determined by looking to the totality of the
circumstances. Id.

On the facts of this case, the Court determines that Cox knowingly and voluntarily waived

his Miranda rights and agreed to speak to Detective Hinsley. At the outset of the recorded

interview, Hinsley advised Cox of his Miranda rights by utilizing a Rights Advisory Form. (Ex.

2,2:21:22). Cox affirmed that he understood his rights as read to him. (Ex. 4). When asked if he

would waive his rights and speak to the detective. Cox initially only agreed to provide his DNA.

However, Detective Hinsley then asked Cox, "Are you willing to sit here and let me ask you some

questions?" Cox responded. "Yeah, you can ask me some questions." (Ex. 2, 2:22:16). Given

the context and body language of the parties during the exchange, the Court finds that Cox did

knowingly and voluntarily waive his Miranda rights when, after being read the rights advisory, he

responded, "Yeah, you can ask me some questions" and proceeded to answer questions. See State
v. Hernandez, supra.

b. No Unequivocal Invocation of Silence

Cox also argues that his statements should be suppressed because he invoked his right to

silence between 2:28:22-2:29:07 of the recorded Febmary 26 interview. An invocation of the right

to remain silent or right to counsel must be clear, unambiguous, and unequivocal. State v,

Hernandez, 299 Neb. 896, 920, 911 N.W.2d 524, 544 (2018). The safeguards oi Miranda assure

that the individual's right to choose between speech and silence remains unfettered throughout the

interrogation process. State v. Clifton, 296 Neb. 135, 158-60, 892 N.W.2d 112, 132-33 (2017)

(internal citations omitted). If the suspect indicates that he or she wishes to remain silent or that he

or she wants an attorney, the interrogation must cease. Id. The right to choose between speech

and silence derives from the privilege against self-incrimination. Id.

\i
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Before the police are under a duty to cease the interrogation, however, the

suspect's invocation of the right to cut off questioning must be "unambiguous," "unequivocal," or

"clear." State v. Clifton, supra (internal citations omitted). This requirement of an
unequivocal invocation prevents the creation of a "third layer of prophylaxis" which could

transform the prophylactic rules of Miranda "into wholly irrational obstacles to legitimate police

investigative activity." Id. (internal citation omitted). To invoke the right to cut off questioning,

the suspect must articulate his or her desire with sufficient clarity such that a reasonable police

officer under the circumstances would understand the statement as an invocation of

the Miranda right to remain silent. Id.

If the suspect's statement is not an "unambiguous or unequivocal" assertion of the right to

remain silent, then there is nothing to "scmpulously honor" and the officers have no obligation to

stop questioning. State v. Clifton, supra (internal citations omitted). Officers should not have to
guess when a suspect has changed his or her mind and wishes the questioning to end, nor are they

required to clarify ambiguous remarks. Id. They are not required to accept as conclusive any
statement or act, no matter how ambiguous, as a sign that a suspect desires to cut off questioning.
Id.

In considering whether a suspect has clearly invoked the right to cut off questioning, a

court reviews not only the words of the criminal defendant, but also the context of the invocation.

State v. Clifton, supra. A suspect need not utter a "talismanic phrase" to invoke his or her right

to silence. Id. (internal citations omitted). Relevant facts include the words spoken by the

defendant and the interrogating officer, the officer's response to the suspect's words, the speech

patterns of the suspect, the content of the interrogation, the demeanor and tone of the interrogating

ofGcer, the suspect's behavior during questioning, the point at which the suspect allegedly invoked

11



the right to remain silent, and who was present during the interrogation. Id. A court might also
consider the questions that drew the statement, as well as the officer's response to the statement.
Id.

Cox relies in part upon State v. DeJong, 287 Neb. 864, 845 N.W.2d 858 (2014). In State v.

DeJong, the defendant was being questioned about the death of her husband. See id. Of relevance,

at 3:43 a.m., the defendant, during an interview, stated, "I'm done, I wanna go to sleep. I'm tired."

Id. At 4:00 a.m., she stated, "I'm getting tired, I'm done, I'm tired." Jcf. At 4:18, she stated "I want

a lawyer, please, I'm tired of this." Id. After the 4:18 statement, the officers ceased questioning

and left the room. Id. However, shortly thereafter, the defendant asked for a cigarette and then

began giving statements unprompted. Id. Upon the defendant's motion to suppress, the district

court suppressed the statements between 4:00 a.m. and 4:18 a.m. Id. The defendant appealed the

district court's failure to suppress statements between 3:43 and 4:00 a.m., following her first

statement, "I'm done, I wanna go to sleep. I'm tired." Id. The majority of the Supreme Court held

that the district court erred in failing to suppress statements after the defendant said, at 3:43 a.m.,

"I'm done, I wanna go to sleep. I'm tired," because that was an invocation of the defendant's right

to silence. Id. However, the Court ultimately found that the error was harmless. Id. Chief Justice

Heavican concurred in the result, but wrote separately because he did not believe the statement

"I'm done" was sufficient to unequivocally invoke the right to silence given all of the
circumstances of the interview. Id.

In contrast to the DeJong majority, the Nebraska Supreme Court in State v. Clifton, supra,

held that the defendant's statement "I can't, I can't, I can't," was not an unambiguous invocation

of the right to remain silent but, in the context, was an indication of his unwillingness to identify

his cohorts. Id. Because the Court found that Clifton did not indicate an unwillingness to answer

12
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other questions, it was not an invocation of the right to silence sufficient to reqiiire suppression.
Id.

Considering all of the circumstances in this case. Cox's statements are not an unequivocal

and unambiguous invocation of his right to remain silent. In the context of the interrogation and

considering the speaking style and body language of the parties, Cox's statements are more

indicative of his denial of the detective's suggestions than of any sort of "unequivocal and

unambiguous invocation of his right to remain silent." Cox relies on his statements beginning with

"I told you what happened, I got nothing, you can go with that-Like I said, you can take my DNA

or whatever, but I told you what I told you, I ain't got nothing else to say about it" and "Look, I'm

done talking about it, I already told you -". (Ex. 2, 2:28:17-2:28:56). In these statements, Cox

does not unequivocally assert that he wants to remain silent or is done talking with Hinsley, but

says he's "done talking about it." In context, Cox's statement relates to Hinsley's attempts to get

Cox to admit that he had phone contact with Rodgers more than once on the day of the shooting.

A reasonable officer in Hinsley's position could understand that Cox was refusing to provide

additional or differing information about phone contact. This conclusion is supported by Cox's

body language and his subsequent willingness to talk about matters other than his phone records

without protest. Because there was no unequivocal right to silence, Cox's motion to suppress his

statements in his February 26 interview is denied.

2. Motion to Suppress Cellular Telephone Records

Cox additionally moves to suppress the phone records obtained through the search warrant

containing the language of the Stored Communications Act. The State concedes that the search

warrant, although obtained prior to Carpenter v. United States, ___ U.S. _ (June 22, 2018), has

•N.
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not been remedied post-Carpenter. Accordingly, the State concedes this issue and Cox's motion to
suppress these records is granted.

t

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Defendant's

Motion to Suppress Statements is denied.

IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED that Defendant's
/

Motion to Suppress the phone records obtained pursuant to the 2017 search warrant in evidence is

granted.

DATED this ^l^day of November, 2018.

BY THE COURT:

^ERLV ^LLER PANKONIN
ElZSTlUCT COYJRT JUDGE

ec: Ann Miller, Amy Jacobsen
Matthew Miller, Natalie Andrews

14
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I, the undersigned, certify that on November 26, 2018 , I served a copy of the foregoing
document upon the following persons at the addresses given, by mailing by United States Mail,
postage prepaid, or via E-mail:

Matthew J Miller
matthew.miller@douglascounty-ne.gov

Amy G Jacobsen
amy.j acobsen@douglascounty-ne.gov

KETV
NEWS@KETV.com

Date: November 26, 2018 BY THE COURT:
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IN THE DISTRICT COURT OF DOUGLAS COUNTY,
I

-4-^

THE STATE OF NEBRASKA,

Plaintiff,

vs.

FORREST COX,

Defendant,

)
)
)
)
)
)
)
)
)

CASENO.CR18-1285

MOTION TO SUPPRfi^^if, (^Tcf^URT
DOUSLAS COUMTY NEBRASKA

DEC 0 5 2018 - ^

JC?HN M. FRIEND
CLERK DISTRICT COURT

COMES NOW the Defendant, Forrest Cox, by and through his attorney, Matthew
J. Miller, Assistant Public Defender, and moves the Court to suppress and exclude from
use against him any and all evidence obtained as a result of a forensic search of cell
phone number 402 312-6473, for the following reason:

1. That on November 14, 2018, Omaha Police applied for and obtained a search
warrant for cell phone records of the above mentioned phone number;

2. That the application and search warrant is directed to Sprint Corporation, the
custodian of the sought after records and information;

3. That the affidavit in support of the search warrant provided insufficient
probable cause to believe that evidence of the crime being investigated, to wit
the homicide of LaRon Rogers, would be contained in the information
requested;

4. That the affidavit in support of the search warrant fails to provide factual
information upon which the magistrate could determine the existence of
probable cause. Rather, the affidavit is replete with conclusory statements that
are not supported by any facts included in the affidavit;

5. That the search warrant lacks specificity and is, in effect, a general search
warrant in that it fails to identify the specific items which are the target of the
search and allows the police unfettered discretion to search the cell phone
records;

6. That the search warrant authorized the release of information between
"1/01/2017to3/24/2017";

7. That the homicide under investigation in this matter occurred on or about 7:50
p.m. on March 6, 2017;

.E.
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8. That as a result of the information derived from the search of the above
mentioned cell phone records the State intends to present evidence concerning
the use of the cell phone for, among other things, communication and data
searches;

9. That absent the information derived from the search of the above mentioned
cell phone, the State would be unable to present evidence concerning these
communications and data searches.

<

WHEREFORE, the Defendant prays that the Court suppress and exclude from use
against him all evidence obtained and fruits thereof, of a search of the above mentioned
cell phone records for the reasons that such search was conducted in violation of the
Fourth, Fifth, and Fourteenth Amendments of the Constitution of the United States and
Article I, Sections 3, 7, 11, and 12 of the Constitution of the State of Nebraska and 18
U.S.C.A, §2703.

FORREST COX, Defendant

Byc
Matthew J. Miller, #21516
Assistant Public Defender
Attorney for Defendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a tme copy of the above and foregoing
Motion to Suppress was personally served on Ann Miller, Deputy County Attorney, Hall
of Justice, by hand delivery to her office, this ^ day of December, 2018.

' •
^

h
<)

i

1
I
I

NOTICE OF HEARING

". '<»

YOU AND EACH OF YOU ARE HERBY NOTIFIED that a hearing in the
above mentioned matter has been set before the District Court at 10:30 a.m., on the 11th
day of December, 2018, in Courtroom #408 before the Honorable Judge Kimberly Miller
Pankonin.



y'iiiQj§it=i
RB#AJ49974

RETURN AND INVENTORY

STATE OF NEBRASKA)
)SS

COUNTY OF DOUGLAS)

Officer(s) Ryan HGSTSLEY #1853, being first duly sworn, deposes and says that,
on Wednesday the 14th of November 2018 at 1000 hrs., I served the within warrant and
made a diligent search for the property described therein at the place, or person,
mentioned therein, and seized and am in possession of the following described property,
to wit:

1. Cell phone records/ information from 402-312-6473, for dates 01/01/2017
through 3/31/2017. Received on 11/16/2018.

Said property/ information was downloaded by Detective Ryan HINSLEY
#1853, and booked into property as evidence. A copy of the warrant was given
to/faxed to Sprint PCS on November 14th , 2018.

DATED this 20th day of November, 2018.

'TL-^1—, /?n
OMAHA NEBRASKA POLICE OFFICER

SUBSCRIBED AND SWORN TO before me this 20th day of November, 2018.
Warrant and inventory returned on this 20 day of November, 2018.

^
/ Jt^GE 0FAfi£f COUNTY COURT
0F D(/UGM C^oDjNTY, NEBRASKA

^
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IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA)

)

COUNTY OF DOUGLAS)

SEARCH WARRANT FOR

CELLULAR PHONE RECORDS

TO: OMAHA, NEBRASKA POLICE OFFICER Ryan Hinsley.

This matter came on for hearing on the 14th day of November, 2018, upon the
sworn application and affidavit for issuance of a search warrant of Officer Ryan Hinsley,
#1853 and the Court, being fully advised in the premises finds as follows:

That the Court has jurisdiction of this matter pursuant to the Sections 29-812,
Nebraska Revised Statutes, 1943, as amended.

That based upon the sworn affidavit and application of issuance of a search
warrant of Ryan Hinsley dated the 14th day of November , 2018, that there is probable
cause to believe that located at Sprint Corporation ,AND/OR the authorized or
designated agent for the custodian of records of the electronic communications service
provider, the following described records and other information for 402-312-6473, to-wit:

A. The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 to
3/24/2017 in Central Standard Time (CST):

1. Subscriber names, user names, screen names, or other identities;

2. Mailing addresses, residential addresses, business addresses, email
addresses, and other contact information;

3. Local and long distance telephone connection record^or records'
times and durations;

4. Length of service (including start date) and types of seryices.1

2018
0 •n
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5. Telephone or instrument number or other subscriber number or identity,
including any temporarily assigned network address; and

6. Means and source of payment for such service (including any credit card or
bank account number) and billing records.

B. All records and other information relating to account(s) and time period in Part A,
including:

1. Records of user activity for any connections made to or from the account,
including the date, time, length, and method of connections, data transfer
volume, user name, and source and destination Internet Protocoladdress(es);

2. All available toll records to include call detail, SMS detail, data sessions, per
call measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell
site sector information and cellular network identifying information (such as the
IMSI, MSISDN, IMEI, MEID, or ESN);

3. Non-content information associated with the contents of any communication
or file stored by or for the account(s), such as the source and destination email
addresses and IP addresses;

4. Correspondence and notes of records related to the account(s).

5. Current cellular site list, in electronic format, which includes any and all
markets, switches, and areas the target phone utilized during the time period
listed above.

a

AND, if found, to seize and deal with the same as provided by law, and to make
return of this warrant to me within ten days after receiving the requested information set
forth in Part A and Part B.

YOU ARE, THEREFORE, ORDERED, pursuant to Nebraska Revised Statue
29-813 that Sprint Corporation will, within fourteen (14) days of the date of this
Order, turn over to the Omaha, Nebraska Police Department the records and other
information as set forth in Part A and Part B. - l(r——-

IT IS FURTHER ORDERED, that any other person, device^orr^^l ^i;
number that is in communication with the target device shall be cQhjs@§red^

r

f th
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criminal investigation and shall require the disclosure of the data in Part A and Part B
from any provider of electronic communications services as defined by Nebraska
Revised Statute 86-277. This shall also include the target device roaming or utilizing
any electronic communications service provider's network and/or antennas, regardless
of carrier or provider.

IT IS FURTHER ORDERED that Sprint Corporation or any other
person/company, shall not disclose the existence of this search warrant, or the
existence of the investigation, to the listed subscriber or to any other person, unless and
until authorized to do so by the Court.

IT IS FURTHER ORDERED, that execution of the Search Warrant be forthwith
during the daytime hours.

IT IS FURTHER ORDERED, that Omaha, Nebraska Police Officer Ryan Hinsley,
make return of this Search Warrant to mg within ten days after receiving the requested
information from the electronic communications service provider.

Given under my hand this 14th day of November, 2018.

Judge of the Douglas County Court

asaiiEn

NOV 1 Q 2018

J.tI.xfpirm3C/
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IN THE County COURT OF OMAHA, DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA )
)

COUNTY OF DOUGLAS )

AFFIDAVIT AND APPLICATION FOR
ISSUANCE OF A SEARCH WARRANT
FOR CELLULAR PHONE RECORDS

The complaint and affidavit of Officer Ryan Hinsley, #1853 on this 14th day of
November, 2018, who, being first duly sworn, upon oath says:

That the officer has probable cause to believe, and does believe that there is
concealed or kept as hereinafter described, the following property, to wit:

A. The following customer or subscriber account information for each account
registered to or associated with 402-312-6473 for the time period 1/01/2017 -
3/24/2017 in Central Standard Time (CST):

1. Subscriber names, user names, screen names, or other identities;

2. Mailing addresses, residential addresses, business addresses, email
addresses, and other contact information;

3. Local and long distance telephone connection records, or records of session
times and durations;

4. Length of service (including start date) and types of services utilized;

5. Telephone or instrument number or other subscriber number or identity,
including any temporarily assigned network address;

6. Means and source of payment for such service (including any credit card or
bank account number) and billing records.

B. All records and other information relating to account(s) and time period in Part A,
including:

'•..
{• ']!
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1. Records of user activity for any connections made to or from the account,
including the date, time, length, and method of connections, data transfer
volume, user name, and source and destination Internet Protocol address(es);

2. All available toll records to include call detail, SMS detail, data sessions, per
call measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell
site sector information and cellular network identifying information (such as the
IMSI, MSISDN, IMEI, MEID, or ESN);

3. Non-content information associated with the contents of any communication
or file stored by or for the account(s), such as the source and destination email
addresses and IP addresses;

4. Correspondence and notes of records related to the account(s);

5. Current cellular site list, in electronic format, which includes any and all
markets, switches, and areas the target phone utilized during the time period
listed above.

That said property is concealed or kept in, on, or about the following described place or
person, to wit:

Sprint Corporation .
Attn: Custodian of Records/Subpoena Compliance
6480 Sprint Parkway
Overland Park, Kansas 66251

That said property is under the control or custody of:

Custodian of Records

That the following are the grounds for issuance of a search warrant for said
property and the reasons for the officers' belief to wit:

On Monday March 06, 2017 at 1949 hours uniform patrol officers w^
Ames Ave Convenience Store at 4145 Ames Avenue, Oma^J, Douglas
Nebraska in reference to a shooting. Upon arrival officers loc
identified as LaRon ROGERS (date of birth 8/26/1991) lying in th'c

i!
Cou
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from an apparent gunshot wound to the right flank. ROGERS was transported by
medics to CHI health (601 North 30th Street) to be treated.

Witnesses at the scene advised they saw two vehicles parked in the far south parking
lot at that location. The vehicles were described as a silver Chevy Impala and a white
Chevy Impala with no license plates and dark rims. One witness stated he heard a
single gunshot and then saw the victim running from the driver's side of the silver
Impala, yelling "Call the Police!" Witnesses stated the white Impala with no plates then
left the parking lot, driving southbound on 42nd Street, then east bound on Paxton
Boulevard.

At the scene, detectives and members of the Omaha Police Forensic investigations Unit
processed and searched the victim's silver Chevy Impala. Inside the Impala
investigators located a glass jar and two plastic bags containing apparent marijuana and
two cell phones. The cell phones were submitted to the Omaha Police Digital Forensics
Unit to be downloaded.

On Wednesday March 22, 2017 members of the Omaha Police Department homicide
unit were notified that ROGERS never regained consciousness and succumbed to his
injuries at 0359 hours while in the Intensive Care Unit at CHI Health.

On Thursday March 23, 2017 an autopsy was completed by Dr. ELLIEF and at that time
a single projectile was recovered from ROGERS' lower left abdominal cavity. Dr.
ELLIEF believed at this time cause of death for ROGERS was complications due to
have been shot.

Homicide detectives spoke with the next of kin for ROGERS, identified as Caroline
ROGERS (mother) and L.T. THOMAS (father). ROGERS' parents stated they were
unaware of any problems he may or may not have been having, but stated while
ROGERS was in the ICU his boss came to visit and reported that on 3/06/2017 two
unknown black male parties were at ROGERS' job and had contact with him as he was
leaving work that day. Caroline advised ROGERS' boss told her ROGERS got off at
around 1830 hours that day and that the two unknown black males were reportedly in a
white Chevy Impala with no license plates. Caroline stated video surveillance from
ROGERS' place of work (Boost Mobile at 5518 NW Radial HWY) was also available for
review.

Detectives conducted followed up at the Boost Mobile location at 55j51p NW Radial HWY;1
and spoke with ROGERS' supervisor (Chandra KEYS) who sfa'tedN^ ^i]Dg%)17J;(
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ROGERS was supposed to work until 2000 hours, but was cut at approximately 1800
hours due to the store being slow. KEYS advised she was told by additional employees
(identified as Hope HOOD and Great HTOO) that just before ROGERS left, two black
males came up to the store in a white vehicle, spoke with ROGERS briefly, then went
into the store. KEYS was able to supply detectives with segments of that video
surveillance from 3/06/2017 at approximately 1841 hours showing the two black males
inside the store, which HOOD and HTOO were referring to. During an interview with
HTOO, he also stated one of the males spoke with him about purchasing a cell phone
and left the name "Bubba" and a phone number. HTQO stated he no longer had that
phone number available, but stated he had written it down at the Boost Mobile Store.
KEYS later located that piece of paper, which revealed the name "Bubba" and phone
number 402-312-6473.

During an interview with ROGERS' girlfriend, identified as Allison FRIESZ (dob
10/05/1994), she advised she was aware that ROGERS was selling smaller amounts of
marijuana in order to get extra money and believed on the day of initial shooting
(3/06/2017) ROGERS had $900 cash on him.

Upon reviewing the video surveillance from Boost Mobile, detectives were immediately
able to identify one of the unknown black male parties, from previous investigations, as
Forrest COX (dob 7/15/1988). Upon receiving an anonymous tip, the second unknown
black male party was identified as Rufus DENNIS (dob 7/19/1977). A data check
through OPD records revealed COX had self-reported the phone number 402-32.1-6473
in 2016.

Upon reviewing the downloaded data from the cell phones recovered in ROGERS' silver
Impala, detectives discovered that on 3/06/2017 at 1837 hours ROGERS had sent a
text message to 402-312-6473, which he apparently had saved to his cell phone under
the name "Bubba". A search for the cell phone provider for the phone number
402-312-6473 revealed it to be active through Sprint Spectrum.

From training, experience and research Affiant Officer is aware that the data
stored by cellular network providers can provide invaluable insight for criminal
investigations. Cell phones are used for communication, access to information,
socialization, research, entertainment, shopping and other func
personal use, cell phones are often used as tools in criminal ac
aware of numerous instances where cell phones were used b}
communicate via voice and text messaging. Affiant Officer is
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where the cell phone was operating in the background, accessing the cell provider's
network, and generating location based data. When a cell phone interacts with the
cellular provider's network, it leaves records that allow for the identification of locations
where the cell phone accessed the network. These interactions between the cell phone
and the network can be created intentionally or accidentally by the user, or automatically
by the device itself as part of it's regular functioning.

The records being requested in Part A & B are all invaluable tools when
conducting investigations. Phone information, account notes, and user account
information can be used to identify and/or confirm the owner of the cell phone. Call
detail records can serve to establish familiarity between people involved in an incident.
These records contain date and time stamps that can be significant in constructing a
timeline of events regarding an investigation. The records also contain phone numbers
establishing communication between parties that are invaluable in establishing
co-conspirators, witness, and victim, and suspect information.

PCMD, NELOS, RTT data, Cell Site, and Cell Site Sector information are
invaluable during an investigation as they can associate the celt phone with being in
proximity of a location. Viewing of this data can demonstrate that the device, and thus
also it's user, was in a location associated with an incident.

Communication records from SMS and MMS messaging, email, and internet
usage can provide insight to establish an individual's level of culpability and knowledge
regarding an investigated incident. It is not uncommon for users to send and receive
dozens of messages a day which documents a person's activities and can aid in
completing the investigation.

Affiant Officer seeks to complete a thorough, unbiased examination of the data
stored with the cellular provider which could aid in the investigation.

Affiant Officer is requesting that this Court issue a search warrant for the
information provided in Part A and Part B which is stored with Sprint Corporation.

Ryan Hinsley, as Affiant Officer believes that data from the aforementioned cellular
phone number will assist in the investigation.

WHEREFORE, the officers pray that a Search Warrant may be issu^ac^^ing to law.2'
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-^-.^^—, ^^-1
Omaha Police Officer

SUBSCRIBED AND SWORN to me this 14th day of November ,2018.

Judge of the County Court

^Q3GQtUi^
NOV 2 02018 jsj
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GLAS COUNTY, NEBRASKA

THE STATE OF NEBRASKA,

Plaintiff,

CR 18-1:285

vs.

FORREST R. COX, III;

Defendant.

I

)
)
)
)
) ORDER AS TO; DEFENDANT' S
) MOTION TO SUPPRESS THE
) NOVEMBER lk,20\ 8, SECOND
) TELEPHONE RECORD SEARCH
) WARRANT
)

#44CT DKTOiCT^RT
DOUGLAS COUWrY NEBRASKA

MAR 1 2 2019

JOHN M. FRIEND
CLERK DISTRICT COURT

•<-.

I

This matter came before the Court for hearing on January 11,2019, on Defendant's Motion

to Suppress. Parties appeared by counsel: Ann Miller, Deputy County'Attorney, for the State, and

Matthew Miller and Natalie Andrews, Assistant Public Defenders, for porrest R. Cox, III. Exhibit

5, the affidavit to obtain the search warrant and the search warrant and return and inventory was

received into evidence. A briefing schedule was ordered. The matter ^as taken under a'dvisement

upon receipt of the briefs. Being now fully advised in the premises, thd Court finds and orders that

the motion to suppress is overruled.

FACTUAL BACKGROUND AND PROCEDURAU HISTORY

A. Procedural History and Background

In April 2018, the State filed an Infonnation charging Defendaint, Forrest R. Cox, III, with

count I: Murder in the 1st degree, a class IA felony; count II: use ofa:deadly weapon (firearm) to

commit a felony, a class 1C felony; and count III: possession of a deaUly weapon by a prohibited
I

person, a class ID felony. On June 14,2018, Cox filed two motions to slippress. One motion argued

that Cox's statements to police officers on February 26, 2018, should be suppressed because they

were obtained in violation of Cox's rights under the 5A Amendment of the Constitution of the

United States and Article I, Section 12 of the Constitution of the State of Nebraska. The second

1

^rfl'K &.

~J

I



motion argued that evidence obtained from a forensic search of Cox's cellular telephone should

be suppressed because the warrant was not supported by probable cau^e and lacked specificity.

Hearing on Cox's June 14, 2018, motions was held on October 9, 2018. At the hearing, the

State adduced testimony from Detective Ryan Hinsley of the Omaha Police Department. The Court
•^

additionally received Exhibit 1, a copy of the seal order, affidavit and application for a search

warrant for cellular telephone records, and a copy of the signed order under the Stored

Communications Act dated March 30, 2017, in addition to Exhibits 2-4, which are not relevant to

this motion. The Court took the matter under advisement and on November 21, 2018, issued an

order on Cox's June 14, 2018, motions, denying in part and granting in part. The Court denied

Cox's motion to suppress his statements but the State conceded that the search warrant for Cox's

cellular telephone records, although obtained prior to Carpenter v. United States, __ U.S. _,

138 S. Ct. 2206, 201 L. Ed. 2d 507 (June 22, 2018), had not beenl remedied post-Carpenter.

Accordingly, the State conceded the suppression issue and the CouA granted Cox's motion to

suppress the cellular telephone records.

B. Second Search Warrant and Supporting Affidavit

The State, anticipating the Court's suppression of the telephone records, obtained a

remedied second warrant on November 14, 2018, authorizing them to! obtain the same exact data

that was obtained pursuant to the 2017 order under the Stored Communications Act. The

November 14, 2018, search warrant was identical to the initial March 24, 2017, order, except that

it included language clarifying that it was issued as a search warrant based upon probable cause

and providing additional particularity and specificity. On December 5, 2018, Cox filed a motion

to suppress the November 14, 2018, search warrant. A hearing on the lotion was held on January

11, 2019. At the hearing the Court received Exhibit 5, a copy of the affidavit and application for

2
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the second search warrant for cellular telephone records, and a copy of the signed warrant dated

November 14, 2018.

1. Warrant Affidavit

In the warrant affidavit contained in Exhibit 5, the affiant, Detbctive Hinsley, reports that

officers received the March 6 shooting call shortly before 8:00 p.m. [(E5, p. 2-3). Upon arrival,

officers located Rogers lying in the parking lot suffering from an apparent gunshot wound. (E5, p.

3). Rogers was transported to CHI Health to be treated. (E5, p. 3). [Rogers later died from his

injury. (E5, p. 3). Witnesses at the scene advised that they had seen a] silver Chevy Impala and a

white Chevy Impala with no plates and dark rims in the far south comejr of a parking lot where the

shooting took place. (E5, p. 3). A witness reported hearing a single gunshot and then seeing the

victim run from the driver's side of the silver Impala yelling, "Call the Police!" (E5, p. 3).

Witnesses then.obsen/ed the white Impala with no plates leave the scene of the shooting. (E5, p,

3). At the scene of the shooting, officers searched Rogers's silver Impala and located a glass jar

and two bags containing marijuana and two cellular telephones. (E5,|pp. 3). Rogers's girlfriend

advised officers that Rogers was selling marijuana prior to his death ahd that she believed that on

the day of the shooting he had $900 in cash with him. (E5,pp.4). A search of the victim's cellular

telephone revealed that a few minutes before the shooting, Rogers had sent a text message to the

telephone number 402-321-6473, which was saved in Rogers's cellular telephone under the name

"Bubba."

Officers conducting follow up learned that two males driving a white Chevy Impala with

no plates had contacted Rogers at the Boost Mobile store where he worked approximately an hour

before the shooting. (E5, p. 4). One of the males had identified hims'elfto another employee as

"Bubba" and left the telephone number 402-312-6473. (E5, p. 4). Offibers reviewing surveillance

3
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footage of the Boost Mobile store immediately identified one of the m^ales as Cox based on prior

investigations. (E5, p. 4). A data check of OPD records showed thlt Cox had a self-reported

telephone number of 402-321-6473. (E5, p. 4). Officers were able to identify the second male as

Rufus Dennis. (E5, p. 4).

The Affidavit requested customer records from cellular telephone service providers for an

account associated with the telephone number 402-312-6473 for the tii'ne period January 1, 2017,

to March 24, 2017. (E5, p. 1). The reason for the request was that thi-ough training, experience,

and research, the Affiant Officer was aware that the data stored by thecellular network providers

i

provide invaluable insight for criminal investigations. (E5, p. 4). Cellular telephones are used for

communication, access to information, socialization, research, entertainment, shopping and other

functionality. (E5, p. 4). In addition to personal use, cellular telephones are ofiten used as tools in

criminal activity. (E5, p. 4). The Affiant Officer was aware of numerous instances where cellular

telephones were used by participants in crimes to communicate via voice and text messaging. (E5,

p. 4). The Affiant Officer was aware of instances where the cellular telephone was operating in

the background, accessing the cell provider's network and generating l,ocation data. (E5, p. 4-5).

When a cellular telephone interacts with the cellular provider's network, it leaves records

that allow for the identification of locations where the cellular telepHone accessed the network.

(E5, p. 5). These interactions between the cellular telephone and the network can be created

intentionally or by accident by the user, or automatically by the device itself as part of its regular

functioning. (E5, p. 5). The Affidavit requested records including: subscriber names, addresses,

contact information; telephone connection records; length of service; telephone number or

subscriber number or identity including temporarily assigned network addresses; means of

payment; user activity records for connections made to or from the account including the date,

4
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time, length, and method of connections, data transfer volume, user name, and source and

destination Internet Protocol addresses; all available toll records to incliide call detail, SMS detail,

data sessions, per call measurement data, round trip time, NELOS, cell site and cell site sector

information from 1/01/2017 to 3/24/2017 Central Standard Time and cbllular network identifying

information; non-content information associated with the contents of any communication or file

stored by or for the accounts, such as source and destination (email and IP addresses;

correspondence and notes of records related to the accounts; and the cijirrent cellular site list. (E5,

PP. 1-2).

The Affiant attested that the aforementioned requests are all invaluable tools when

conducting investigations. (E5, p. 5). Telephone information, account notes, and user account

information can be used to identify and/or confirm the owner of the cellular telephone, (E5, p. 5).

Call detail records can serve to establish familiarity between people involved in an incident. (E5,

p. 5). These records contain date and time stamps that can be significant in construing a timeline

of events regarding an investigation. (E5, p. 5). The records contain telephone numbers

establishing communications between parties that are invaluable in establishing co-conspirator,

witness, victim, and suspect information. (E5, p. 5).

PCMD, NELOS, RTT data, "Cell Site", and "Cell Site Sector"information are invaluable

during an investigation as they can associate the cellular telephone with being in proximity of a

location. (E5, p. 5). Viewing of this data can demonstrate that the device, and thus also its user,

was in a location associated with an incident. (E5, p. 5).-

After a hearing on the search warrant application, the County

issued a "Search Warrant for Cellular Phone Records." (E5, p. 7).The

5
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to Nebraska Revised Statute 29-813" that Sprint Corporation turn over the requested records to the

Omaha Police Department. (Exhibit 5, p. 8). j

STANDARD OF REVIEW

A ruling on a motion to suppress is a question of fact to be determined by the trial court as

the finder of fact. State v. Tucker, 262 Neb. 940, 946, 636 N.W,2d 85J3, 859 (2001). On a claim

of insufficiency of the affidavit supporting the issuance of a search wari'ant, the trial court's ruling

on a motion to suppress will be upheld unless its findings are clearly erioneous. State v. Ball, 271

Neb. 140,150, 710 N.W.2d 592, 602 (2006). The State bears the burden of proof at a suppression

hearing, but that burden is only by a preponderance of the evidence. United States v. Matlock, 415

U.S. 164, 177 n. 14, 94 S. Ct. 988, 996 (1974).

ANALYSIS

A. Probable cause to issue the search warrant.

The Fourth Amendment to the U.S. Constitution guarantees "[t]he right of the people to be

secure in their persons, houses, papers, and effects, against unreasonable searches and seizures...,"

and further provides that "no Warrants shall issue, but upon probable c'ause, supported by Oath or

affirmation, and particularly describing the place to be searched, and jthe persons or things to be

seized." See, also, Art. 1, § 7 ofthe Nebraska Constitution. Cox argues that the search warrant

was not supported by an affidavit that established probable cause.

The U.S. Supreme Court in Riley v. California, 134 S.Ct. 2473, 189 L.Ed. 2d 430 (2014)

held that the police generally may not, without a warrant, search digital information on a cellular

telephone seized from an individual who has been arrested. The Court reasoned that a search of

digital information on a cellular telephone does not further the government interests identified in

other cases authorizing the search of a person and his or her effects incident to an arrest, which

6
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interests include addressing the threat of harm to officers and preyenting the destruction of

evidence. See Riley v. California, 134 S.Ct. 2473, 189 L.Ed. 2d 430 (2014) cited in State v.

Henderson, 289 Neb. 271, 854 N.W. 2d 616 (2014). Recently, the United States Supreme Court

held that an individual maintains a reasonable expectation of privacy in the Cell Site Location

Infonnation (CSLI) records maintained by their wireless carriers. Carpenter v. United States,

U.S. _, 138 S. Ct. 2206, 201 L. Ed. 2d 507 (2018). Governmental acquisition of these records

during a criminal investigation is a search under the meaning of the 4th Amendment. Id.

A search warrant, to be valid, must be supported by an affidavit [which establishes probable

cause. State v. March, 265 Neb. 447, 658 N.W.2d 20 (2003). Probable cause sufficient to justify

issuance of a search warrant means a fair probability that contraband or evidence of a crime will

be found. Id. In reviewing the strength of an affidavit submitted as aj basis for finding probable

cause to issue a search warrant, a court applies a "totality of the cik-cumstances" test. Id. The

question is whether, under the totality of the circumstances illustrated by the affidavit, the issuing

magistrate had a substantial basis for finding that the affidavit established probable cause. Id. In

evaluating the sufficiency of an affidavit used to obtain a search warrant, a court is restricted to

consideration of the information and circumstances contained within the four comers of the

affidavit. Id.

The affidavit presented to the issuing court is an affidavit that is detailed and specific. By

reading the affidavit the County Court Judge knew that on the evenirig of March 6, 2017 LaRon

Rogers was shot at 4145 Ames Avenue, Omaha, Nebraska, and died shortly thereafter. Witnesses

at the scene of the shooting reported observing two Chevy Impalas p'arked at the location of the

shooting, one silver and one white. One witness stated that he heard a single gunshot and then saw

Rogers run from the driver's side of the silver Impala, yelling "Call the Police!" Witnesses also

I

i

I

I

i
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stated that the white Impala, without plates, then drove away. Detectives at the scene searched

Rogers's silver Impala and found marijuana and two cellular telephones. A police interview with

Rogers's girlfriend revealed that she was aware Rogers was selling marijuana to get extra money

and she believed that on the day of the shooting Rogers had $900 in c^ish on his person. (Exhibit

5).

The affidavit also described how Rogers's parents reported to detectives that his supervisor

at Boost Mobile had told them that on March 6, 2017, two black males came to visit Rogers at

. Rogers's supervisor alsowork and had contact with him as he was getting off early for the da^,

reported that the two men arrived in a white Chevy Impala without plates. In a detective's follow-

up conversations with Rogers's supervisor, the supervisor-provided viileo surveillance footage of

the two black males speaking with another employee. This other emjployee, identified as Great

Htoo, told detectives that one of the men spoke with Rogers outside the store before entering and

asking about purchasing a telephone, leaving the name "Bubba" and jthe number 402-321-6473.

While viewing the surveillance from Boost Mobile, detectives immedi'ately recognized one of the

men as Forrest Cox from previous investigations. Police records revealed Cox had self-reported .

the number 402-321 -6473 in 2016. (Exhibit 5).

Finally, the affidavit shows that upon reviewing the downloaded data from the cellular

telephones recovered in Rogers's Impala, detectives discovered that |on March 6, 2017, Rogers

sent a text message to 402-321 -6473 saved as "Bubba" approximately 30 minutes after Rogers left

work. (Exhibit 5).

The affidavit provides the necessary details to establish provable cause to believe that

evidence of a crime would be found in the cellular telephone records requested in the affidavit.

The affidavit contains sufficient detail to establish probable cause that (hat LaRon Rogers was shot

8

I

J



I
I

I

and was murdered and that Cox was connected to those crimes. It also establishes through the

affiant's experience why the types of records requested are likely to produce valuable evidence in

a murder investigation,
I

Applying the totality of the circumstances test, the Court finds the issuing magistrate had

a substantial basis for finding that the affidavit established probable cause to believe that evidence

of a crime would be found in the particular cellular telephone records requested regarding

telephone number 402-312-6473 associated with Cox. The four comers of the affidavit is

sufficient to establish probable cause to issue the search warrant. (Exhibit 5).

B. Particularity and scope of the search warrant.

The U.S. Supreme Court in Riley v. California, 134 S.Ct. 2473, 189 L.Ed. 2d 430 (2014)

held that "cell phones differ in both a quantitative and a qualitative se'nse from other objects that

might be kept on the arrestee's person." 134 S.Ct. at 2489 cited in State v. Henderson, 289 Neb.

271 at 289, 854 N.W. 2d 616 (2014). The Supreme Court in Ril€fy v. California noted such

quantitative and qualitative differences include the "immense stot-age capacity" of cellular

telephones, their "ability to store many different types of informaticjn," their functioning as "a

digital record of nearly every aspect of their [owners'] lives," and their ability to "access data

located elsewhere." 134 S.Ct. at 2489-90 cited in State v. Henderson\ 289 Neb. 271, at 289 854

N.W. 2d 616 (2014). The Nebraska Supreme Court in State v. Henders'pn, held "Given the privacy

interests at stake in a search of a cell phone as acknowledged by the Court in Riley similar to our

reasoning in Sprunger, we think that the Fourth Amendment's particularity requirement must be

respected in connection with the breadth of a permissible search ofthp contents of a cell phone."

See State v. Henderson, 289 Neb.271,at 289, 854 N.W. 2d 616 (201^). The Nebraska Supreme

Court concluded that a "warrant for the search of the contents of a eel

r

phone must be sufficiently
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limited in scope to allow a search of only that content that is related] to the probable cause that

justifies the search... A warrant satisfies the particularity requirement if it leaves nothing about its

scope to the discretion of the officer serving it. That is, a warrant whose authorization is particular

has the salutary effect of preventing overseizure and oversearching." Id.

The warrants in State v. Henderson, did not refer to the specific crime being investigated

or to the information encompassed by their authorization. See State v. Henderson, 289 Neb. 271,

at 289-90 854 N.W. 2d 616 (2014). The warrant in State v. Henderson, authorized a search of

"any and all information" and "although the warrant listed types of data, such as cell phone calls

and text messages, they concluded with a catchall phrase stating that they authorized a search of

'any other information that can be gained from the internal components and/or memory Cards'."

State v. Henderson, 289 Neb. 271, 854 N.W. 2d 616 (2014) (holding the search warrants did not

comply with the particularity requirement because they did not sufficiently limit the search of the

contents of the cellular telephone).

In this case the particular records that were requested are:
]

1. Subscriber names, user names, screen names, or other identities;

2. Mailing addresses, residential addresses, business addresses email addresses, and other

contact information;

3. Local and long distance telephone connection records, or records of session times and

durations;

4. Length of service (including start date) and types of services utilized;

5. Telephone or instrument number or other subscriber number or identity, including any

temporarily assigned network address;

1
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6. Means and source of payment for such service (including any credit card or bank

account number) and billing records; <

7. Records of user activity for any connections made to or from the account, including the

date, time, length, and method of connections, data transfer volume, user name, and

source and destination Internet Protocol address(es);

8. All available toll records to include call detail, SMS detail, data sessions, per call

measurement data (PCMD), round trip time (RTT), NELOS, cell site and cell site sector

information and cellular network identifying information (such as the IMSI, MSISDN,

IMEI, MEID, or ESN);

9. Non-content information associated with the contents of any communication or file

I

stored by or for the account(s), such as the source and destination email addresses and
I

IP addresses; i
I

10. Correspondence and notes of records related to the accounts; and

11. Current cellular site list, in electronic fonna, which includes any and all markets,

switches, and areas the target telephone utilized during the time period listed above.

(Exhibit 5).

The warrant specifically referred to the March 6, 2017, incident where Rogers was shot at

4145 Ames Avenue, Omaha, Nebraska, and died shortly thereafter. As discussed above, the

warrant affidavit establishes probable cause to believe evidence of thjs crime would be found in

Cox's cellular telephone records.

Not only was the Affiant particular in the scope of the request for the search warrant but

he explained why the request was invaluable for the investigation. The affiant attests that the

aforementioned requests are all invaluable tools when conducting investigations. Telephone

j
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information, account notes, and user account information can be used to identify and/or confirm

the owner of the cellular telephone. Call detail records can serve to serve to establish familiarity
I

between people involved in an incident. These records contain date and time stamps that can be

significant in construing a timeline of events regarding an investigation. The records contain
I

telephone numbers establishing communication between parties that arp invaluable in establishing

co-conspirators, witness, victim, and suspect information.

PCMD, NELOS, RTT data. Cell Site, and Cell Site Sector information are invaluable

during an investigation as they can associate the cellular telephone

location. Viewing of this data can demonstrate that the device, and

location associated with an incident.

The Court concludes that the search warrant referred to

investigated and to the type of information encompassed by their

(with being in proximity a

thus also its user, was in a

he specific crimes being

authorization. The Court

concludes that the search warrant was limited in scope and content. There were no catch all phrases

used in the affidavit or the resulting warrant. Consequently the sejarch warrant affidavit was

sufficiently particular and therefore the warrant met the Fourth

requirement.

C. Even lacking probable cause, the good faith exception allowed law enforcement to

Amendment particularity

execute the search warrant while relying on the affidavit in

Cox argues that the good faith exception to suppression would]

good faith.

not apply in this case. The

Court disagrees. That a Fourth Amendment violation occurred does npt necessarily mean that the

exclusionary rule applies. Herring v. United States, 555 U.S. 135, 129;S.Ct. 695, 172 L.Ed.2d496

(2009) cited in State v. Sprunger, 283 Neb. 531, 811 N.W. 2d 235 (201;2). The Fourth Amendment

contains no provision expressly precluding the use of evidence obtained in violation of its

12
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commands. Arizona v. Evans, 514 U.S. 1, 115 S. Ct, 1185 (1995) cited in State v. Sprunger, 283

Neb. 531, 811 N.W. 2d 235 (2012). The exclusion of evidence obtained in a violation of the Fourth

Amendment is'"not a personal constitutional right.' "State v. Brown, 3;02Neb, 53,61 921 N.W.2d

804, 811 (2019), (internal citations omitted). Rather, the exclusionary rule operates as a judicially

created remedy designed to safeguard Fourth Amendment rights generally through its deterrent

effect. Id.; see, also, State v. Hoerle, 297 Neb. 840, 901 N.W.2d 327 j;2017). The U.S. Supreme

Court held that "for the exclusionary rule to apply, the benefits of its deterrence must outweigh its

costs." Herring v. United Slates, 555 U.S. 135,129 S. Ct. 695, 172 ]..Ed.2d 496 (2009) cited in

State v. Sprunger, 283 Neb. 531, 811 N.W. 2d 235 (2012). The good faith exception provides that

even in the absence of a valid affidavit to support a search warrant, evidence seized under the

warrant need not be suppressed when police officers act in objectively reasonable good faith in

reliance upon the warrant. State v. Tompkins, 272 Neb. 547, 723 N.W. |2d 344 (2006), modified on

denial of rehearing 111 Neb. 865, 727 N.W.2d 423 (2007).

The suppression of evidence is appropriate if one of four situations exist:

1. The magistrate or judge, in issuing the warrant, was misled by information in an

affidavit that the affiant knew was false or would have known was false except for

her/his reckless disregard for the truth;

2. The issuing magistrate wholly abandoned his judicial role;]

3. The supporting affidavit was so lacking in indicia of probable cause as to render an

official belief in its existence entirely unreasonable; or

4. The warrant is so facially deficient that the executing [ officer cannot reasonably

presume it to be valid.

See United Stales v. Lean, 468 U.S. 897 at 922, 104 S.Ct. 3405 (1984).

13
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The Nebraska Supreme Court stated that when a court evaluates "whether the warrant was

based on an affidavit so lacking in indicia of probable cause as to render official belief in its

existence entirely unreasonable, an appellate court should address whether the officer, considered

as a police officer with a reasonable knowledge of what the law prohibits, acted in objectively

reasonable good faith in relying on the warrant. State v. Hill, 288 Neb 767 (2014), In assessing

the "good faith" of an officer conducting a search under a warrant, an appellate court must look to

the totality of the circumstances surrounding the issuance of a warrant including information not

contained in the four corners of the affidavit. State v. Tyler, 291 Nebl 920 (2015). Additionally,

officers are assumed to have a reasonable knowledge of what the law] prohibits. In United States

v. Leon, it was held that under circumstances where evidence is sufficient to create disagreement

among thoughtful and competent judges as to the existence of probable; cause, an officer's reliance

on the magistrate's determination of probable cause is objectively reasonable and the application

of the extreme sanction of exclusion is inappropriate. See United Stat'es v. Leon, 468 U.S. 897 at

922, 104S.Gt. 3405 (1984).

In reviewing the affidavit in Exhibit 5, the Court finds that the law enforcement officers

executing the search warrant to obtain Cox's cellular telephone records associated with telephone

number 402-321-6473 acted in an objectively reasonable good faith manner in relying on the

warrant to obtain Cox's telephone records. The Court finds that the affidavit did not lack the

indicia of probable cause. See State v. Edmundson, 257 Neb. 468 (1^999) (holding the affidavit

lacked the indicia of probable cause, however the officers objectively relied in good faith on the

affidavit to execute the search warrant. The Supreme Court affirmed ^he District Court based on

the Officer's objective reliance on the good faith exception); See State v. David, 260 Neb. 417,

618 N.W. 2d418(2000).
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In this case, no false or misleading information was used to obtain the search warrant. See

State v. Shock, 11 Neb. App. 451 f2002)(where false and misleading information was used to obtain

the search warrant, and the Court Appeals ruled that the officers could not objectively rely upon

the good faith exception). Detective Hinsley can objectively rely upon the good faith exception

because he never provided false or misleading information to obtain th[e search warrant.

Cox also argues that because the "curative" second search] warrant was issued after

Carpenter, cases applying the good faith exception to CSLI data obtained pre-Carpenter via court

orders under the Stored Communications Act are not relevant to the determination of whether good

faith applies in this case.
I

The Court agrees. The Court notes that the week following the hearing in this case, the

Nebraska Supreme Court released State v. Brown, 302 Neb. 53 (2019). State v. Brown involves

the denial of a motion to suppress evidence obtained pre-Ca/'penter under the Stored

Communications Act. The Nebraska Supreme Court held that the CSLI evidence in Brown was

obtained in violation of the defendant's Fourth Amendment rights, but that the good faith exception

applied because the evidence was obtained relying on binding appellate precedent. State v. Brown,

supra.

While this line of reasoning may have applied to the first court brder obtaining the cellular

telephone records, the State did not make a good faith argument and the records were suppressed.

In assessing that good faith would apply in this case, this Court relies hot on cases involving pre-

Carpenter searches, but on the test from State v. Leon, above, for searches conducted pursuant to

warrants. Under the State v. Leon, supra, analysis, good faith would apply to this search if the

warrant were found to be effective.

•>»
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D. Additionally, the information obtained by the November 1,4, 2018 search warrant is

not a fruit of the poisonous tree because it is an independent source.

At the Suppression Hearing, Cox argued that because the cellular telephone records were

previously obtained via a court order in violation ofhis Fourth Amendment right and subsequently

suppressed, the State should be barred from introducing the same records obtained via the curative

search warrant. In other words, Cox argues that the State should not receive a "second "bite at the
I

apple."

Evidence obtained as the direct or indirect "fruit" of an illegal search or seizure, "the
I

poisonous tree," is inadmissible in a state prosecution and must be excluded. See In re Interest of

Ashley W., 284 Neb. 424, 821 N.W. 2d 706 (2012), cited mState v. Oliveira-Coutinho, 291 Neb.

294, 325, 865 N.W. 2d 740, 765 (2015). To determine whether the evidence is a "fruit" of the

illegal search or seizure, a court must ask whether the evidence has been obtained by exploitation

of the primary illegality or whether it has instead been obtainbd by means sufficiently

distinguishable to be purged of the primary taint. Wong Sun v. United States, 371 U.S. 471, 83

S.Ct. 407 (1963), cited in Oliveira-Coutinho, 291 Neb. at 325, 865 N.W. 2d at 766. There are

three exceptions to the exclusionary rule: independent source doctrine, inevitable discovery
I

doctrine, and attenuated connection doctrine.

Pursuant to the "independent source doctrine" the challenged levidence is admissible if it

came from a lawful source independent of the illegal conduct. U.S. v. Reinsholz, 245 F.3d 765 (8th

Cir. 2001), cited in Oliveira-Coutinho, 291 Neb. at 325, 865 N.W. 2d;at 766. The United States

Supreme Court has previously extended the "independent source doctpne" to allow admission of

evidence in situations where evidence was initially discovered during an unlawful search and

I
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subsequently discovered by an independent, lawful search. See Murray, v. United States, 487 U.S.

533, 535, 108 S. Ct. 2529, 2532, 101 L. Ed. 2d 472 (1988).

In Murray v. United States, supra, federal agents illegally

observed bales of marijuana in plain view. Agents subsequently applied

entered a warehouse and

for a warrant to search the
•^

warehouse, making no reference to their prior entry or the evidence' they observed during the

entry. Id. When a warrant was issued approximately 8 hours later, [the officers reentered the

warehouse, seized the marijuana, and it was later used at trial. Id. The United States Supreme Court

held that the independent source doctrine would allow admission of th evidence seized pursuant

to execution of the warrant so long as the district court determined ds a matter of fact that the

search pursuant to the warrant "was in fact a genuinely independent source of the information" at

issue. Id,

In this case, the cellular telephone records and data contained irj the second search warrant

is housed and collected by Sprint Corporation and is entirely indepenldent from any taint of the

first improper search. The second search warrant was properly executed under Carpenter v. United

States and lawfully obtained information from Sprint Corporation whi6h was wholly independent

from that of the initial search. While the evidence obtained was the (same in both the first and

second searches, the independent source doctrine provides that because the evidence was later

discovered by an independent, lawfully executed second search, it is admissible.

Because this Court determines that the second search warrant yvas genuinely independent

of the taint of the first lawful search, the prior illegal search does no;t prevent admission of the

evidence.
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I, the undersigned, certify that on March 15, 2019 , I served a copy of the foregoing
document upon the following persons at the addresses given, by mailing by United States Mail,
postage prepaid, or via E-mail:

Matthew J Miller
matthew.miller@douglascounty-ne.gov

Amy G Jacobsen

amy.j acobsen@douglascounty-ne.gov

KETV

NEWS@KETV.com

Date: March 15, 2019 BY THE COURT: M.
( CLERK

o'STf"c^% •-.cb:s^- %'.
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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

STATE OF NEBRASKA, )

Plaintiff,

vs .

FORREST R . COX, III,

Defendant.

)
)
)
) Case No. CR 18-1285
)
)
) BILL OF EXCEPTIONS
) VOLUME I
) (Page 1 to 359 inclusive)

BILL OF EXCEPTIONS

PROCEEDINGS held before the HONORABLE KIMBERLY

MILLER PANKONIN, District Judge of the Fourbh Judicial

District, on the following dates:

October 9, 2018
November 20, 2018
December 11, 2018
January 11, 2019
April 25, 2019
May 13, 2019 through May 21, 2019
August 8, 2019,

Sitting in and for the County of Douglas.

APPEARANCES

The State of Nebraska appeared by MS. ANN MILLER and

MS. AMY JACOBSEN, Deputy County Attorneys, of Omaha,

Nebraska.

The Defendant appeared in person and by MR. MATTHEW

MILLER and MS. NATALIE ANDREWS, Assistant Public Defender,

of Omaha, Nebraska.
Debi L. Patzner

Official Court Reporter
Hall of Justice
Courtroom #409

Omaha, Nebraska 68183-0410
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Motion to Suppress held October 9, 2018

Motion to Continue held November 20, 2018

Motion to Suppress held January 11, 2019

Hearing on Sequestration held April 25, 2019

Jury Trial

Day 1 - May 13, 2019

Day 2 - May 14, 2019

Day 3 - May 15, 2019

Day 4 - May 16, 2019

Day 5 - May 17, 2019

Day 6 - May 20, 2019

Day 7 - May 21, 2019 - Verdict

Sentencing Hearing August 8, 2019

WITNESSES

JEFFREY HAMMOCK
Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:
Redirect Examination by Ms. Jacobsen:

BERNARD WIERZBICKI
Direct Examination by Ms. Jacobsen:
Cross Examination by Mr. Miller:
Redirect Examination by Ms. Jacobsen:

ALAN WOLF

Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:

Page

16

51

54

74

77

360

564

800

969

1134

1243

1246

PAGE

435
446
449

450
461
465

466
481
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ROBERT HALEY
Direct Examination by Ms. Miller: 486
Cross Examination by Ms. Andrews: 494
Redirect Examination by Ms. Miller: 497

CHARLES MOORE
Direct Examination by Ms. Jacobsen: 498
Cross Examination by Ms. Andrews: 507

RONDO GREEN
Direct Examination by Ms. Miller: 510
Cross Examination by Mr. Miller: 523
Redirect Examination by Ms. Miller: 530

JACOB HANISZEWSKI

Direct Examination by Ms. Jacobsen: 531
Cross Examination by Mr. Miller: 535

BRADLEY NIELSEN
Direct Examination by Ms. Jacobsen: 537
Cross Examination by Mr. Miller: 545
Redirect Examination by Ms. Jacobsen: 546

AMANDA COOLEY
Direct Examination by Ms. Jacobsen: 547
Cross Examination by Mr. Miller: 590
Redirect Examination by Ms. Jacobsen: 593
Recross Examination by Mr. Miller: 594

JUSTIN RUDLOFF

Direct Examination by Ms. Miller: 595
Cross Examination by Ms. Andrews: 621
Redirect Examination by Ms. Miller: 629

MICHELLE ELIEFF, M.D.
Direct Examination by Ms. Miller: 632
Cross Examination by Mr. Miller: 663
Redirect Examination by Ms. Miller 665

RYAN HINSLEY
Direct Examination by Ms. Miller: 667
Cross Examination by Mr. Miller: 681
Redirect Examination by Ms. Miller: 689

L. T. Thomas

Direct Examination by Ms. Jacobsen: 691
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CHANDRA KEYES

Direct Examination by Ms. Jacobsen:
Cross Examination by Mr. Miller:
Redirect Examination by Ms. Jacobsen:
Recross Examination by Mr. Miller:

GREAT HTOO

Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:

HOPE HOOD
Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:
Redirect Examination by Ms. Jacobsen:

RYAN HINSLEY (Recalled)
Direct Examination by Ms. Miller:
Cross Examination by Mr. Miller:
Redirect Examination by Ms. Miller:

AMANDA COOLEY (Recalled)
Direct Examination by Ms. Jacobsen:
Cross Examination by Mr. Miller:

KRISTEN SMITH

Direct Examination by Ms. Jacobsen:

JEFFREY ALDINGER
Direct Examination by Ms. Miller:
Cross Examination by Mr. Miller:

MATTHEW BACKORA

Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:
Redirect Examination by Ms. Jacobsen:
Recross Examination by Ms. Andrews:

KEVIN FUSSELMAN

Direct Examination by Ms. Miller:
Cross Examination by Ms. Andrews:
Redirect Examination by Ms. Miller:

MATTHEW BACKORA (Recalled)
Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:

NICK HERFORDT

Direct Examination by Ms. Jacobsen:
Cross Examination by Ms. Andrews:
Redirect Examination by Ms. Jacobsen:

701
718
722
722

723
728

732
751
765

770
834
843

846
850

853

861
876

877
893
908
910

912
927
930

933
937

942
959
966
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PHIL BRUNGARDT
Direct Examination by Ms. Jacobsen: 969
Cross Examination by Ms. Andrews: 998

NICK HERFORDT (Recalled)
Direct Examination by Ms. Jacobsen: 1012
Cross Examination by Ms. Andrews: 1047
Redirect Examination by Ms. Jacobsen: 1068

LATEAH CARTER-THOMAS
Direct Examination by Ms. Miller: 1076
Cross Examination by Ms. Andrews: 1083
Redirect Examination by Ms. Miller: 1086

RYAN HINSLEY (Recalled)
Direct Examination by Ms. Miller: 1089
Cross Examination by Mr. Miller: 1115

EXHIBITS

Description

1 Search Warrant

2 DVD Interview 02/26/2018

3 DVD Interview 03/08/2018

4 Rights Advisory Form 2/26/2018

5 Affidavit and Application for
Issuance of a Search Warrant for
Cell Phone Records

6 Scene Photo: Ames Ave Convenience
Store Sign

7 Scene Photo: Front of Store w/Pumps
(East Side)

8 Scene Photo: Front of Store
(South View)

9 Scene Photo: Green Dumpster
W/ Gray Impala (South)

Ruled On

26

30

35

30

73

554

554

554

556
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3
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10 Gray Impala w/Apparenfc Blood

11 Scene Photo: Closer View of
Gray Impala w/Blood

12 Scene Photo: East Side of
Store w/Blood

13 Scene Photo: Closer View of Blood

14 Scene Photo: Close Up of Blood

15 Scene Photo: Parking Lot w/Side
View of Gray Impala

16 Scene Photo: Back of Gray Impala

17 Scene Photo: Apparent Blood Drops
On Concrete

18 Scene Photo: Closer View of Blood Drops

19 Scene Photo: Side of Gray Impala
W/Blood Drops Next

20 Scene Photo: South Side of Store

W/Gray Impala

21 Scene Photo: Side View of Gray Impala

22 Grey Impala: Front View

23 Grey Impala: Wideview passenger Side
Rear Door w/Defect

24 Grey Impala: Middle View of Defect
In Door

25 Grey Impala: Narrow View of Defect
In Door

26 Grey Impala: Defect in Door
W/Ruler

27 Grey Impala: Defect in Rear
Passenger Window

28 Grey Impala: Defect in Rear
Passenger Window w/Ruler

29 Grey Impala: Wideview Inside

556

556

557

557

557

559

559

559

559

559

559

559, 1125

568

568

568

568

568

568

568

572
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25

Of Passenger Front

30 Grey Impala: Middle View Inside
Of Passenger Front

31 Grey Impala: Inside of Passenger
Glove Compartment

32 Grey Impala: Wide View of
Driver's Side Seat

33 Grey Impala: Driver Side Door

34 Grey Impala: Driver Side Seat
W/#l Marker

35 Grey Impala: Wide View of
Center Console

36 Grey Impala: Middle View of
Center Console

37 Grey Impala: Narrow View
Of Center Console

38 Grey Impala: Backseat Taken
From Rear Passenger Side

39 Grey Impala: Backseat Taken
From Rear Driver Side

40 Grey Impala: Open Middle Console
Compartment

41 Grey Impala: Backpack in
Backseat w/Drugs

42 Grey Impala: Close Up of
Drugs in Backpack

43 Grey Impala: Drugs and Scale
In Front Driver Seat

44 Grey Impala: Front Seat w/Drugs
Scale and Walgreens Bottle

45 Grey Impala: Front Seat w/Black
Broken Phone and #2 Marker

46 Grey Impala: Close Up View of
Black Phone and #2 marker

572

572

574

574

574

574

574

574

577

577

577

577

577

577

577

577

577
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8
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47 Grey Impala: Wideview of
Contents of Backpack

48 Grey Impala: Close Up
View of Letter in Backpack

49 Grey Impala: Narrow View
Of Backpack Contents

57 Elieff CV

58 Autopsy Bag

59 Identification Tag on Autopsy Bag

60 Autopsy Bag Seal

61 Autopsy Ruler w/Tan Tag

64 Entry Wound w/Autopsy Ruler

65 Narrow View of Entry Wound
w/Autopsy Ruler

66 Bullet w/Autopsy Ruler

67 Narrow View of Bullet
W/Autopsy Ruler

68 Wide View of Bag w/Bullet
And Autopsy Ruler

69 Front View of Jeans
Of View of Jeans

71 Wide View of Plastic Gag in
Front Left Pocket of Jeans

72 Closer View of Plastic Bag in
Front Left Pocket of Jeans

73 Narrow View of Plastic Bag in
Jean Pocket

74 Close Up View of Black Chapstick

588

588

588

635

643

643

643

643

652

652

658

658

658

890

890

890

890

890
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75 White Impala Street: View of Browne 778
And 54th St Corner Sign

76 White Impala Street: Driver Side 778
Wide View of White Impala

77 White Impala Street: Front View 778

78 White Impala Street: Back View 778

79 White Impala Street: Passenger Side 778
Damage to Front Door

80 White Impala Street: Passenger Side 778
View of White Impala

81 White Impala Impound: Front View 783

82 White Impala Impound: Front License 783
Plate

83 White Impala Impound: Back View 783

84 White Impala Impound: Driver Side View 783

85 White Impala Impound: Front Passenger 783
Side

86 White Impala Impound: View Through 783
Front Windshield

87 White Impala Impound: Narrow View 787
Driver Side Front Seat

88 White Impala Impound: Wide View of Driver 787
Side Front Seat

89 White Impala Impound: Driver Side 787
Door w/Paper Inside

90 White Impala Impound: Passenger Side 790
Front Seat Wide View

91 White Impala Impound: Middle 792
Console

92 White Impala Impound: Wide View of 792
Driver Side (front) Floor
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93 White Impala Impound: Closer View of
Driver Side (front) Floor

94 White Impala Impound: Chevy
Key Fob on Driver Seat Floor

95 White Impala Impound: Closer
View of Chevy Key fob

96 White Impala Impound: Driver
Side Back Seat

.97 White Impala Impound: Passenger
Side Back Seat

98 White Impala Impound: Passenger
Side Front Seat

99 White Impala Impound: Trunk View

100 White Impala Impound: Open
Middle Console

101 White Impala Impound: Autozone
Receipt

102 White Impala Impound: ProElite
License Plate Screws

103 White Impala Impound: Close View
Of Passenger Side Front Seat

104 White Impala Impound:
Vehicle Registration

Ill Auto Zone: 3/15/17 @ 12:41:34 pm
- Def walking in

112 Auto Zone: 3/15/17 @ 12:44:25 pm
- Def buying steering cover

113 Auto Zone: 3/15/17 @ 12:44:27 pm
- Def buying steering cover

114 Auto Zone: 3/15/17 @ 12:45:46 pm
- Def leaving store

115 Auto Zone: Exterior shot with

792

792

792

792

792

792

792

792

792

792

792

792

870

870

870

870

875
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Person and white car

116 Receipt from Auto Zone (EV 48/ 996
Item ID 48)

117 License plate screws found in 790
White Impala (EV 49/Item ID 50)

118 Post It Note: "B" Bubba 312-6473 718
(EV 24/Item ID 27)

119 Spent bullet casing - removed 662
At autopsy (EV 23/Item ID 23)

120 SAC Federal Credit Union records 917
For Rogers (EV 61/Item ID 61)

121 SAC Federal Credit Union video 917
Surveillance (Item ID 66)

122 911 Call Records (Item ID #24) 445

123 Stipulation to Prohibited Person 769

124 Ames Ave Convenience Surveillance 802

125 BJ's Convenience Surveillance 802

131 Aerial View 42nd and Ames 488
- Robert Haley

132 Aerial View 42 and Ames 504
Charles Moore

133 Aerial View 42nd and Ames 517
Rondo Green

134 Surveillance Clips - Ames Ave and 807
BJ's (Items 28/29)

135 Aerial View 437

136 Cruiser Video of Audio 478

137 Wallet of Laron Rogers 543

138 Cell Phone - Samsung w/Blue Case 583

140 Boost Mobile Video Surveillance 3 Clips 712
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142 Aerial Photo of Neighborhood

143 Letter from Sprint
144 CD of Sprint Tower Records

145 Call Records

146 Call Records

147 Call Records - 402-312-6473

148 Disc Records w/Request

149 Tower Records

150 Call Detail Records
402-312-6473

151 Tower Location Information

152 Page from Sprint Call Records
P.213, -402-714-6621

153 Copy of p. 152,153 of Cox Records

154 Disc Records (Dennis) - 402-216-1959

155 Power Point Call Detail

156 Slide Shot of Power Point

157 Slide Shot of Power Point

158 Slide Shot of Power Point

159 Slide Shot of Power Point

160 Slide Shot of Power Point

161 Slide Shot of Power Point

162 CD - Interview of Forrest Cox

163 CD - 2nd Interview of Forrest Cox

164 Defendant - Sprint Reply Rufus Dennis

165 Defendant - Phone Records Rufus Dennis

898

977
978

978

979

980

981

981

981

982

992

993

983

1014

1040

1040

1040

1040

1040

1040

1097

1111

1007

1008
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166 CD Sprint for 402-753-7302 Tasha Morris 1010

167 Sprint Reply Tasha Morris 1009

168 Call Records - 402-753-7302 Morris 1012

169 Map Aerial View - Towers 1068
And Sprague Address

170 Map Aerial View - Towers 1062
And Sprague Address

171 Google Maps 2205 Florence Blvd 1088

172 Picture of Defendant during 1112
Interview 3-6-17

173 Metro Credit Union Bank Records 1169

174 Metro Credit Union Bank Records 1169

175 Metro Credit Union Bank Records 1169

176 Metro Credit Union Bank Records 1169

177 Stipulation #2 Forrest Cox 1169

*********
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STATE OF NEBRASKA

DOUGLAS COUNTY

)
) ss:

CERTIFICATE

I, DEBT L. PATZNER, Official Court Reporter in the
District Court of Nebraska for the Fourth Judicial District,

do hereby certify that as such official reporter, I was

present at and reported in machine shorthand the above and

foregoing proceedings had on the date above set out before

the HONORABLE KIMBERLY MILLER PANKONIN, District Judge,

sitting in and for the County of Douglas.

I further certify that the within and following

bill of exceptions is correct and complete, and contains all

matters required to be included herein pursuant to the

praecipe filed on August 14, 2019, and the rules of the

Supreme Court of the State of Nebraska; that said bill of

exceptions consists of:Motion to Suppress held October 9,

2018 16

Motion to Continue held November 20, 2018

Motion to Suppress held January 11, 2019

Hearing on Sequestration held April 25, 2019

Jury Trial Held May 13th through May 21st, 2019

Sentencing Hearing August 8, 2019
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That the cost of said bill of exceptions is $ an

amount permitted to be charged by Neb. Rev. Stat section

25.1140.09.

Dated this _ day of , 2020.

DEB I L. PATZNER
OFFICIAL COURT REPORTER
HALL OF JUSTICE
Courtroom #409
Omaha, Nebraska 68183-0410
(402)444-5581
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(At 1:45 p.m. on October 9, 2018, in the District

Court of Douglas County, Nebraska, before the HONORABLE

KIMBERLY MILLER PANKONIN, District Judge, with MS. ANN

MILLER and MS. AMY JACOBSON, appearing as counsel for the

State and MR. MATTHEW MILLER and MS. NATALIE ANDREWS,

appearing as counsel for the Defendant, and the defendant

being present in person, the following proceedings were

had:)

THE COURT: We are here in the matter of State

of Nebraska vs. Forrest R. Cox, III. This is under Case

Number CR 18-1285. Would the parties enter their

appearances.

MS. MILLER: Ann Miller and Amy Jacobson,

Deputy County Attorneys, on behalf of the State.

MR. MILLER: Matt Miller and Natalie Andrews

on behalf of Forest Cox.

THE COURT: Okay. Mr. Miller, I show we're

here today on your two motions to suppress, is that

correct?

MR. MILLER: That's correct.

THE COURT: And are both parties ready to

proceed?

MS. MILLER: Yes, Your Honor.

MR. MILLER: Yes, Your Honor.

THE COURT: Do the parties wish to make any
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A.

Q.

A.

Q.

A.

Q.

openings or just start with the evidence?

MS. MILLER: State doesn't need to make an

opening. Your Honor.

MR. MILLER: Neither does the defense.

THE COURT: You may proceed.

MS. MILLER: State would call Detective

Hinsley.

THE COURT: I'll have you come to the witness

stand, please watch your step.

RYAN HINSLEY,

witness herein, after being first duly sworn to tell the

truth was examined and testified as follows:

DIRECT EXAMINATION

BY MS. MILLER:

THE COURT: Please adjust the microphone and

chair and state and spell your full name for the record?

Ryan, R-Y-A-N. Hinsley, H-I-N-S-L-E-Y.

Mr. Hinsley, how are you employed?

I am employed through the City of Omaha Police

Department.

How long have you been with the City of Omaha Police

Department.

Approximately fourteen years.

And in what capacity are you employed with the police

department?
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1 I A. I'm a detective within the homicide unit.

2 | Q. And how long have you been a detective in the homicide

3 | unit?

4 | A. Approximately five and a half years.

5 | Q. Prior to your service in the homicide unit as a

6 detective, what if any other positions did you hold in

7 | your tenure at the Omaha Police department?

8 | A. Let's see, I did uniform patrol, then as a detective I

9 | worked in our north/south investigations, which was

10 [ burglary, auto theft, misdemeanor assaults. I then

11 I became a regional detective doing high profile crimes,

12 | such as felony assaults and robberies and then homicide.

13 I Q. In the homicide unit, just explain briefly for us how it

14 works in conjunction with other units, specifically,

15 I with the assault unit?

16 | A. So, assault unit typically works all felony and

17 I misdemeanor assaults that don't lead to death. Homicide

18 | unit will take sometimes felony assaults that the party

19 | is likely going to pass away from their injuries, but

20 | most of the time we just take over cases once the victim

21 | in the incidence die. From there we work with a team of

22 | four detectives, typically with a sergeant and there's

23 | three teams.

24 | Q. And just describe in general the process that the

25 [ homicide unit goes through when they're investigating a
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1 I crime.

2 [ A. So, on your typical investigation what you would have is

3 | being called out to the scene, witness interviews, then

4 | possible suspect interviews, a series of search warrants

5 written for anything from cellphones, Facebook,

6 | properties. And then once we're at a point where an

7 | arrest warrant is issued, follow it from there.

8 [ Q. Specifically, walk me through the process of -- in the

9 | obtaining of a search warrant for a telephone?

10 I A. Determining that the number, which provider that it's

11 I hosted through, the party that that number is believed

12 | to belong to, then from there search warrant and an

13 | affidavit will be drafted, presented to a county court

14 | judge. Once it is signed off, a copy of that is sent

15 off to the cellphone provider. And then the data is

16 | returned to us and booked into property.

17 | Q. And just to be nit-picky, when you said number, are you

18 | referring to a cellphone number?

19 | A. I am.

20 I Q. Do you review the information that you receive from the

21 | telephone provider?

22 | A. We do.

23 | Q. And what happens after that is reviewed along with any

24 | other witness interviews?

25 I A. A series of things. We'll have the data sometimes
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1 I plotted to determine where a number or a telephone was

2 ) at on a specific date and time. The data itself, like I

3 | said, is booked into property. And then we'll do

4 | further follow-up regarding suspect interviews, question

5 | them about phone activity on certain dates.

6 | Q. Were you involved in the investigation of a shooting

7 | that took place on or about March 6th, 2017, at 4145

8 I Ames Avenue?

9 I A. I did become involved in that investigation.

10 Q. And when did you become involved in that investigation?

11 I A. I believe the actual day is March 22nd, 2017.

12 | Q. And why is it on that day you became involved in the

13 | investigation?

14 | A. Initially, the case was assigned to our felony assault

15 | detective, Johnny Palermo. After Mr. Rogers succumbed

16 [ to his injuries at the hospital the case was reassigned

17 | to myself.

18 | Q. And I want to back you up. You said Mr. Rogers

19 | succumbed to injuries. Can you please give Mr. Rogers'

20 I full name?

21 | A. It was Laron, L-A-R-0-N, Rogers.

22 Q. And when you say he succumbed to the injuries, what

23 | injuries did he receive?

24 | A. He was shot to his right flank. Was put into a

25 | medically induced coma and never woke up from said coma.
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1 I And died on the 22nd of March.

2 I Q. At which point you became involved in the investigation?

3 | A. That's correct.

4 | Q. And on March 22nd from then on what did you do with

5 | regard to this investigation?

6 I A. On that date, I believe myself and Detective Backora

7 | began by doing follow-up with Mr. Rogers' parents, being

8 | LT Thomas and Caroline Rogers. At which time they

9 | provided information and just continued follow-up from

10 I there.

11 I Q. Okay. Walk us through very briefly the investigation of

12 | Mr. Rogers' death?

13 | A. I'm sorry of his what?

14 | Q. Walk us through briefly your investigation as it related

15 | to Mr. Rogers' death.

16 | A. Death. Okay. I couldn't hear you, there was

17 | background.

18 | Q. All right.

19 | A. So, after speaking to his parents, they provided myself

20 | and Detective Backora information that the 6th of March

21 | 2017, Mr. Rogers was working at the Boost Mobile store

22 | at approximately 51st and Northwest Radial Highway.

23 | They also had information that Mr. Rogers had contact

24 I with two black males while at Boost Mobile and that the

25 | manager of the Boost Mobile reportedly had video of the
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1 I encounter with the two parties.

2 | From there we followed up with the manager of the

3 I Boost Mobile store. Obtained video surveillance from

4 | the Boost Mobile location and were able to identify

5 | those two black male individuals from the video.

6 | Q. What were their names?

7 I A. We had Forrest R. Cox and Rufus Dennis.

8 I Q. Is the individual by the name of Forrest R Cox present

9 | in the courtroom today?

10 I A. He is.

11 I Q. Can you please point to him and identify an article of

12 | clothing that he's wearing?

13 | A. Yes, he's seated to my right at the defense table

14 | wearing the orange jumpsuit.

15 I MS. MILLER: Your Honor, at this time let the.

16 | record reflect that Detective Hinsley has identified

17 I Forrest R. Cox.

18 I THE COURT: The record will so reflect.

19 | Q. After you obtained the name of Forrest R Cox and Rufus

20 | Dennis, what did you do next?

21 | A. We also spoke to an employee a Boost Mobile by the name

22 | of Great Htoo. H-T-0-0. Who was able to provide us a

23 | piece of paper and on that piece of paper was a

24 I handwritten note from Forrest Cox with the nickname

25 | Bubba and a phone number of 312-6473.
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1 I Based on that information, I believe on the 24th of

2 | March, I drafted a search warrant for that number to

3 | Sprint to obtain the cellphone records for Forrest Cox

4 | and the number 402-312-6473.

5 | Q. Why?

6 | A. Well, also looking at the victim's cellphone -- so, the

7 | victim is shot I believe at 19:47 hours. By going

8 through the victim's cellphone he last had contact with

9 | Forrest Cox via a phone call at -- I'm sorry the number

10 I belonging to Forrest Cox of 312-6473 at 17:45 hours.

11 I So, two minutes prior to the shooting Mr. Cox's phone

12 | was in contact with Mr. Rogers' phone? Also I was able

13 | to -- (interrupted)

14 I Q. I apologize. I'm going stop you there. Maybe my notes

15 | are incorrect. But I believe you said the victim was

16 | shot at 19:47? And then you said they last had contact

17 | at 17:45, two minutes prior?

18 | A. I'm sorry, yes. They had last contact at 19:45 hours.

19 | Q. Which would be 7:00 p.m., is that right?

20 I A. Correct.

21 | Q. All right. All right. And I interrupted you, so I

22 | apologize. After you determined that the phone number

23 | 312-6473 had last had contact with Mr. Rogers' phone two

24 | minutes prior to the shooting, what happened next?

25 I A. We were also able to review video surveillance from the
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1 I BJ's Convenience store as well as the Ames Avenue

2 | Convenience store located in the proximity of 42nd and

3 | Ames, which shows at approximately 19:47 hours a white

4 | sedan believed to be a Chevy Impala exiting the parking

5 I lot headed south bound.

6 | Witness statements given at the scene were that

7 | there was a silver Chevy Impala belonging to Mr. Rogers

8 | and a white Chevy Impala parked next to Mr. Rogers.

9 Witnesses heard a single gunshot and then saw the white

10 I Impala flee the parking lot at a high rate of speed.

11 I Q. Through the course of your investigation were you able

12 | to determine if this white Impala -- or who the -- let

13 | me retract my question and ask a better one.

14 I In the course of your investigation were you able

15 | to determine what if any connection the white Impala had

16 I to this case?

17 I A. I did.

18 | Q. And what if anything did you learn?

19 I A. I was able to discover that Deanna Dennis. D-E-A-N-N-A.

20 I D-E-N-N-I-S. The mother of Rufus Dennis has a white

21 Chevy Impala registered to her name, which was the

22 | vehicle that Rufus Dennis self-reported driving on that

23 I date. As well as a witness at Boost Mobile advised the

24 | parties Rufus Dennis and Forrest Cox were driving while

25 | at the Boost Mobile store when they had contact with Mr.
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1 I Rogers.

2 | Q. And Mr. Dennis reported -- Mr. Rufus Dennis reported

3 | self driving that vehicle on March 6th, is that right,

4 | 2017?

5 | A. Yes, he advised that around that time period he was

6 | driving that white Impala.

7 | Q. Did he say whether or not he allowed other people to

8 | drive that Impala?

9 | A. No, he advised that he and his mother were the only two

10 I that drove that vehicle.

11 I Q. With regard to the phone number 402-312-6473, did you do

12 | anything with regard to your standard procedures of

13 | trying to access the cellphone records?

14 | A. Yes, I was first able to determine that the number was

15 | active as a Sprint Spectrum, being Sprint, PCS cellphone

16 | number. From there I drafted the search warrant

17 | affidavit for that number. And sent it, I believe,

18 | electronically to Sprint.

19 | Q. And the information we've discussed here today was the

20 | information that you used as the basis of that

21 | affidavit?

22 | A. Yes, Ma'am.

23 I MS. MILLER: Your Honor, I'm offering what has been

24 | marked Exhibit Number 1, which is a certified copy of

25 I that search warrant.
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1 I MR. MILLER: No objection.

2 | THE COURT: 1 is received.

3 | (Exhibit Number 1 is/are made

4 | part of this bill of exceptions

5 [ and is/are found in a separate

6 | volume of exhibits .)

7 Q. And you told us earlier about what happens when you have

8 cell phone records. Did this same process continue in

9 | this particular case?

10 I A. It did.

11 I Q. So, once you got your cellphone records returned, what

12 | if anything did you do with that information?

13 I A. I turned the records over -- well, booked a copy into

14 | property, but then took a copy of the records and had

15 | Nicholas Herfordt with the Omaha Police Department in

16 | our digital forensics plot the data specifically for

17 | March 6th, 2017.

18 | Q. And what if anything did that plotting tell you?

19 | A. The important part was that 19:45 hours, being the phone

20 | call between that of Forrest Cox's cellphone and Laron

21 Rogers' cellphone, the phone number 312-6473 is in the

22 | general proximity of 42nd and Ames.

23 | Q. What happened next in the course of your investigation.

24 | A. Following that I issued a -- well I attempted to locate

25 | Forrest Cox at addresses that he had on file through
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1 I prior police contacts. We were unable to locate him and

2 | issued what's called a locate warrant within the Omaha

3 | Police Department for that party.

4 [ Q. What's a locate warrant mean?

5 I A. It's an internal piece of paper that inputs into our

6 [ system showing that if the party has any contact with

7 | police, which unit specifically is attempting to contact

8 [ this person.

9 | Q. And what happened next?

10 I A. Jumping forward to -- it would February 26th, 2018, I

11 I got a call from my boss at the time. Sergeant Joe Wherry

12 | advising that Forrest Cox was a I believe a passenger in

13 | a vehicle and was being detained for an open container.

14 | Actually, I'll back up. In the process of waiting for

15 I Mr. Cox to be found, I went and drafted a buccal order,

16 I a DNA order. And had that signed by a county court

17 | judge in order for the collection of Mr. Cox's DNA to be

18 | gathered once he was located.

19 I Q. Do you recall the date that you obtained that order?

20 I A. I don't off hand?

21 | Q. Was it some time before February 26thm 20187

22 | A. That's correct?

23 | Q. So, on February 26th, 2018, you were advised that

24 I Mr. Cox was a passenger in a vehicle and was being

25 I detained?
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1 I A. Yes, Ma'am.

2 | Q. Did you have an opportunity to speak with Mr. Cox on

3 [ that date?

4 I A. I did.

5 | Q. And how did that come about?

6 I A. Mr. Cox was transport to OPD Central Station. At that

7 | time I was actually -- it was a regular work day, but I

8 I was off. And I was -- I came in to conduct that

9 I interview with Mr. Cox.

10 I Q. What time did that interview take place?

11 I A. I believe at approximately 2:00 p.m. Let me give you an

12 | exact time here. I believe I met with him at 2:18 hours

13 | p.m.

14 | Q. How long did your conversation with Mr. Cox take?

15 I A. I believe approximately 45 minutes.

16 | Q. Is it fair to say that it ended a little after 3:00

17 | o'clock?

18 | A. Yes, Ma'am.

19 | Q. Again on February 26th, 2018?

20 I A. Yes Ma'am.

21 | Q. When you met with Mr. Cox did you advise him of his

22 | rights?

23 I A. I did.

24 | Q. And just walk us through how that process took place?

25 | A. I read them off the Omaha Police Department rights
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1 advisory form, going one question at a time, asking the

2 | party yes or no to those questions, as they either give

3 | an answer in the affirmative or the negative, I would

4 | write that down on the rights advisory form.

5 | Q. And is this entire process audio and video recorded?

6 I A. It is.

7 | Q. And how is it audio and video recorded?

8 | A. You know, I don't know the name of the system anymore,

9 | but it is a -- there's a camera on the ceiling and a

10 I camera on the wall. Simply starts by us hitting a

11 I button. We can then download the data, place it onto a

12 | DVD, and then we book that DVD into property.

13 | Q. Showing you what's been marked as Exhibit 2 and

14 [ Exhibit 4 for identification. Can you just tell the

15 I Court what Exhibits 2 and 4 are?

16 I A. Yes. Exhibit 2 is a DVD that I created and reviewed as

17 | of yesterday to ensure that it is a working copy of the

18 | interview with Mr. Cox on February 26th, 2018.

19 | Q. Is it a full and complete interview of Mr. Cox?

20 I A. It is.

21 | Q. Okay. And Exhibit 4?

22 | A. Exhibit 4 is a copy of the Omaha Police Department

23 | rights advisory form that is in my handwriting that I

24 | would have completed on February 26th while in the

25 I interview room with Mr. Cox.
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1 I Q. And is that an accurate copy of the rights advisory forn-i

2 | that filled out?

3 I A. It is.

4 I MS. MILLER: Your Honor, at this time I offer Exhibits 2

5 | and 4 into evidence?

6 | MR. MILLER: No objection.

7 | THE COURT: No objection?

8 | MR. MILLER: No objection.

9 | THE COURT: 2 and 4 are received.

10 I (Exhibit Numbers 2 and 4 is/are

11 I made a part of this bill of

12 | exceptions and is/are found in

13 | a separate volume of exhibits.)

14 | Q. Detective, you had an opportunity to review Exhibit

15 | Number 2, which was the interview of Mr. Cox, right?

16 | A. Yes, Ma'am.

17 | Q. And in that interview at any time did Mr. Cox actually

18 | admit to shooting Mr. Rogers?

19 | A. He did not.

20 | Q. Okay. What information, if any, did you receive from

21 I Mr. Cox in that interview that is of significance to you

22 | investigation?

23 | A. He was able to confirm during the time period of March

24 [ 2017 that he did in fact have the phone number

25 | 402-312-6473. He advised that he was actually at the
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1 I Boost Mobile store on that date to turn that phone on

2 | and that on that date he had his phone. He also advised

3 | that -- (interrupted)

4 I MS. MILLER: I'm going to stop you there. You

5 | said on that date? What date.

6 I A. I'm sorry. March 6th, 2017.

7 | Q. Thank you. What else did he advise?

8 | A. Mr. Cox stated that he in fact was at the Boost Mobile

9 | store with a party by the name of Rufus Dennis.

10 I Acknowledged knowing that officers had video of that

11 I incident. Also stated that after leaving Boost Mobile

12 | he was dropped off, I believe, at his brother Rashad

13 | Mackin's house near 58th and Brown. And then was picked

14 I up by a female party by the name of Lateah Carter. And

15 | went to Lateah Carter's house near 18th and Grace

16 | streets where he spent the remainder of the evening with

17 | her until the next morning.

18 | And then lastly, the importance of it, would be

19 I that he when asked if he was in the area of 42nd and

20 | Ames Avenue on March 6th, 2017, he.denies being anywhere

21 | in the area of that location.

22 Q. At any point during your interview with Mr. Cox that

23 | took approximately 45 minutes, did you ever leave the

24 | room?

25 I A. I believe I do.

*
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1 I Q. Okay. And why did you leave the room?

2 A. I believe at one point -- I believe I leave the room two

3 | times. Once was to get the kits to collect DNA. So, I

4 | actually had an order -- a DNA order out for Mr. Cox in

5 | another homicide investigation. That was involving a

6 | party by the name Malik Stelly, who was an acquaintance

7 I of Mr. Cox. And during that investigation I determined

8 I Mr. Cox was with Malik Stelly around the time of another

9 I homicide.

10 I So, for that I needed his DNA. So, for this case

11 I and that case I step out of the room, collect the DNA --

12 | or I'm sorry -- come back in with the DNA kit, collect

13 I . it. The second time I leave the room I believe I

14 | stepped out momentarily to speak with my boss if there's

15 | any follow up questions that he wanted me to gather.

16 I And then I come back in and finish the interview.

17 | Q. So, let's take the first one. Did Mr. Cox comply with

18 I the DNA order?

19 I A. He complied with both of them.

20 | Q. Okay. And when you came back in the second time did you

21 | ask Mr. Cox any other questions?

22 I A. I did. That's when I asked him the question if he was

23 I in area of 42nd and Ames on the date of March 6th, 2017.

24 I Q. At any time during the course of your conversation with

25 I Mr. Cox did he ever ask to speak to his attorney?
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1 I A. He did not.

2 | Q. Did he ever try to stop the interview that you were

3 | conducting with him?

4 | A. The only thing Mr. Cox says at one point is he's done.

5 | And I can probably give you an exact time, but he

6 | continues to answer questions after saying he's done.

7 I Q. Of course this conversation would be on Exhibit

8 | Number 2, is that right?

9 I A. It is.

10 I Q. And can you please tell us what time approximately that

11 I statement was made.

12 I A. I can. Let me so if I can find it.

13 ) Q. If you'd like to look at your report.

14 | A. You know I thought I noted the time in here, but I did

15 | not. I'm sorry.

16 | Q. Okay. Was Mr. Cox under arrest at the time he was

17 | speaking with you?

18 I A. I believe technically uniform officers had him under

19 | arrest for the open container, but not for the homicide.

20 | Q. What happens after you concluded your interview with

21 I Mr. Cox?

22 | A. He was release from OPD Central Station and I believe he

23 | was just cited for the open container.

24 I Q. Do you have any other contact with Mr. Cox after

25 | February 26th, 2018?
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1 I A. I did?

2 I Q. And when and how was that?

3 | A. Following the interview with Mr. Cox an arrest warrant

4 | was drafted and presented to the County Attorney's

5 | office. At that time a first degree murder was issued

6 | for Mr. Cox. On March 8th, 2018, when Mr. Cox was found

7 | by our fugitive unit he was brought back down to OPD

8 | Central Station and I met with him at that time.

9 | Q. Did you advise Mr. Cox of his rights again on March 8th,

10 I 2018?

11 I A. I did not.

12 | Q. Why not?

13 | A. Asked Mr. Cox, I told him that based on the statement he

14 | had this was his opportunity now even though the warrant

15 | was issued if he wanted to come in and clarify any

16 | information. Mr. Cox simply stated he wanted to be

17 | booked on it. If he could book him. And so I complied

18 | with that request and booked him on the warrant.

19 | Q. So, he didn't provide any other information to you?

20 I A. He did not.

21 | Q. And again was this albeit brief interview on March 8th,

22 | 2018, audio and video recorded?

23 I A. It was.

24 | Q. And then booked into property?

25 I A. It was.
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1 I Q. Have you had a chance to review that audio and video

2 [ recording of that interview?

3 I A. I have.

4 | MR. MILLER: I'm showing you what's been marked as

5 | State's Exhibit number 3 for identification. Can you

6 | please tell the Court what Exhibit Number 3 is?

7 | A. Yes, it is a copy of the interview on March 8th, 2018,

8 | that I made regarding the interview with Forrest Cox

9 I that I have reviewed.

10 [ Q. And is it a true and accurate copy of the short

11 I interview you had with Mr. Cox on March 8th, 20187

12 | A. It is.

13 I MS. MILLER: Your Honor, at this time I would

14 I offer Exhibit Number 3.

15 | MR. MILLER: No objection.

16 I THE COURT: 3 is received.

17 | (Exhibit Number 3 is/are made a

18 | part of this bill of exceptions

19 | and is/are found in a separate

20 I volume of exhibits.)

21 I MS. MILLER: May I have a moment. Your Honor.

22 | THE COURT: You may.

23 | Q. Did all events that you've testified about take place in

24 | Douglas County, Nebraska?

25 | A. They did.
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1 I MS. MILLER: I have no further questions for

2 [ this witness. Your Honor.

3 | THE COURT: Any cross examination?

4 | CROSS EXAMINATION

5 I BY MR. MILLER:

6 | Q. Detective Hinsley, the shooting occurred on March 6th,

7 | 2017, correct?

8 | A. Yes, sir.

9 | Q. And then Mr. Rogers passed away on March 27th, 2017?

10 I A. Yes, sir.

11 I Q. Prior to Mr. Rogers passing away was Forrest Cox's

12 | name -- did it come up in the investigation?

13 | A. Prior to March 22nd, I don't believe it was. Like I

14 | said, the investigation was being conducted by Johnny

15 I Palermo. And when I asked him for what he had done on

16 [ the case it was pretty much nothing.

17 | Q. So, then when Mr. Rogers passes away on March 22nd,

18 | that's when you're reassigned to the case and start your

19 | investigation, is that right?

20 | A. Yes, sir.

21 | Q. And when in relationship to March 22nd did Forrest Cox's

22 | name come up in the investigation?

23 I A. I believe it was either on the 22nd or the 23rd.

24 | Q. So, it was either the same day that you were assigned or

25 [ the day after?
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1 I A. Yes, sir.

2 | Q. And then the application for the search warrant on that

3 | phone number associated with Mr. Cox was March 24th,

4 | 2017?

5 | A. Yes, sir.

6 | Q. And any information inside that affidavit would have

7 | been information that was collected prior to March 24th,

8 I correct?

9 | A. Yes, sir.

10 I Q. All right. What -- what — is it fair to say that the

11 I bulk of the investigation in this case took place in

12 I March of 2017?

13 I A. I would say late March or early April, yes, sir.

14 | Q. And what investigation was done from April of 2017

15 | after?

16 [ A. I want to say there was some interviews with some

17 | witnesses attempting to locate Forrest Cox was a big

18 | part of it. Prior to that I had presented the case to

19 | Don Kline and Brenda Beadle and they wanted --

20 | (interrupted)

21 | Q. When was that?

22 I A. I believe it was April of 2017. They also wanted a —

23 | they wanted to know what Mr. Cox's statement was going

24 [ to be towards us before we pursued anything in the case.

25 | Q. So, you presented the County Attorney with the case
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1 wanting them to file charges against Mr. Cox, correct?

2 | A. Possibly, if they thought the case was at a point where

3 | if could be prosecuted.

4 [ Q. In April of 2017 you wanted them to file charges of

5 | first degree murder against him?

6 | A. Well, you know, looking back that far, I know we

7 | presented it a series of three times. There was another

8 | time when an individual by the name of Tobias Swift was

9 | interviewed and gave a statement. Following that we

10 I also presented the case again.

11 I And it is not uncommon in homicide investigations

12 | to present the case early on to the County attorneys for

13 | them to have an understanding on where the case is at,

14 so as it develops we're not starting from zero and going

15 I forward.

16 | Q. But at all points when it's presented to the County

17 | Attorney's office you were told that they weren't going

18 I to file and that you needed to talk to Forrest Cox

19 | first?

20 I A. That is correct.

21 | Q. When did this locate go out for -- this locate warrant

22 | go out for Mr. Cox?

23 | A. It would have been March 2017.

24 | Q. So, when you had -- basically, when you identified him

25 I as a suspect you wanted to talk to him and so you put
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1 I this locate warrant out for him?

2 | A. Yes, sir.

3 | Q. That means that if he comes into contact with any law

4 | enforcement they'll detain him until you can

5 | investigate -- or talk to him?

6 I A. In theory, yes.

7 | Q. So, based on your conversations with the County

8 | Attorney's office -- well, let me back up.

9 | So then February 26th, of 2018, then when Forrest

10 I Cox is then detained by Omaha Police Department and

11 I brought down to be interviewed by you, correct?

12 | A. Yes, sir.

13 | Q. And prior to that date you had been told by the County

14 | Attorney's office that they weren't going to file on

15 Forrest unless you got a statement against him that you

16 | could disprove, correct?

17 | A. That's not what they said. They just wanted to know

18 [ what he had to say.

19 | Q. Well, didn't you testify at prelim about this?

20 | A. You could remind me, I don't recall.

21 I Q. We had a prelim on this case?

22 | A. We did, yes.

23 I Q. Up in county court, correct?

24 I A. We did.

25 | Q. And you testified at that?
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1 I A. I did.

2 | Q. And do you deny telling me at that time that the County

3 Attorney -- that they wanted to basically get Forrest,

4 catch him in a lie, so that they could charge him?

5 I A. I would be shocked if my statement was we wanted to

6 | catch him in a lie. So, I don't know without reviewing

7 | the transcripts of that, I can't tell you what I exactly

8 | said in that prelim back in it would be April now.

9 | Q. All right. Well, that may not have been what you

10 I specifically said, but that was your mindset, wasn't it?

11 I When you went into the interview on February 26th, 2018,

12 | correct?

13 I A. No. Mr. Cox could have came forward and told me other

14 | information that I could have proved as being credible,

15 | too.

16 | Q. All right. Well, you hadn't spoken to Lateah Carter

17 | prior to February 26th, 2018, had you?

18 | A. I had not no. That was the first time her name came up

19 | was when I spoke to Mr. Cox.

20 | Q. All right. During the interview of Mr. Cox on February

21 | 26th, at the two hour -- or excuse me, at the 2:37 p.m.

22 | mark, do you recall telling him all I have to do now is

23 | prove that you're lying to me and they'll charge you?

24 I A. I do recall that.

25 [ Q. Okay. So, your mindset going into that interview based
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1 I on talking with the County Attorney was we've got to

2 | catch him in a lie in this interview so we can charge

3 | him with first degree murder, correct? I mean your own

4 | words said that?

5 | A. Yeah, but we also sat a lot in our interviews that, you

6 | know, you're trying to illicit a statement through

7 I deceit. Whether that's true or not --

8 I Q. At that point you'd already gotten -- you'd already

9 I elicited the statements from him.

10 I A. But also, had he changed his story and given me

11 [ something more truthful from what I can prove through

12 | the evidence, the interview probably would have

13 I continued to see where else it would have led.

14 | Q. But the things we do know for sure, you presented this

15 | case to the County Attorney's office three times prior

16 | to February 26th, 2018?

17 | A. That's fair.

18 | Q. All three times they denied filing charges until you

19 | spoke with Cox -- with Forrest Cox, correct?

20 | A. That probably fair.

21 | Q. And during that statement -- or during that interview

22 | with him you made a statement, all I have to do is prove

23 | that you're lying and they'll charge you.

24 I A. I did say that, yes, sir.

25 I Q. Who is they?
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1 I A. It would be the County Attorney's office.

2 Q. Yet you don't want to say that your mindset going into

3 [ that interview was I need to get something I can use

4 [ against him, catch him in a lie, so they'll charge him?

5 I A. I mean, to stay what my mindset was six months ago, I

6 | can't testify to that. But I would have preferred for

7 [ him to come in and give a statement that benefited him

8 I more than it would have hurt him.

9 | Q. And based on those conversations with the County

10 I Attorney's office, you were going to get a statement

11 I from him no matter what, correct?

12 | A. Well, if he requested an attorney I wouldn't have been

13 | able to get a statement.

14 | Q. Well, he did numerous times, he wanted to stop?

15 | A. Just one time he said I want to.

16 | Q. Just one time?

17 I A. I believe so.

18 | Q. Okay.

19 | A. He says I'm done.

20 | Q. Okay. At the 2:28:50 mark he says, look, I'm done

21 | talking about this. And you cut him off, you ignored

22 | him, and you kept going.

23 | A. Sounds about right.

24 | Q. And at 2:28:50 mark at the 2:30:52 mark he says look,

25 I I'm not about to go over nothing. Again you cut him
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1 I off. Ignore him. And continue asking him questions.

2 [ So, that's at least twice?

3 | A. Well, your first question was he said that he wanted to

4 | stop. For him to say I'm not answering something and

5 | requesting an attorney are two different things. I

6 | think we both agree on.

7 | Q. Saying, look, I'm not about to go over nothing with you

8 | is not him wanting to stop talking to you?

9 | A. Well, he continued to talk and not request an attorney.

10 I Q. Because you interrupted him, didn't you? You didn't let

11 I him stop. You kept asking him questions?

12 | A. Correct.

13 | Q. You did the same thing the time before when he says

14 | look, I'm done talking about it. And you interrupted

15 | him while he was saying that and continued to talk to

16 | him, didn't you?

17 | A. That is correct.

18 | Q. You didn't clarify what he meant by that, did you?

19 | A. No.

20 | Q. Now, when -- on February 26th of this year Forrest Cox

21 | was not there at the police station voluntarily, was he?

22 I A. I mean -- I mean probably not, no. I can't imagine that

23 | he was -- I mean he alluded coming in for a year. I

24 | can't imagine on February 26th he wanted to come in and

25 | give a statement.
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1 I Q. Well, you had the locate warrant for him?

2 | A. Correct.

3 | Q. And you had this DNA order for him?

4 | A. Correct.

5 | Q. So, he was detained, was he not?

6 I A. He was. And based on the fact that he had, I believe,

7 | an open container that day.

8 | Q. You didn't call him up that day and he came down and

9 | said I'll talk to you, did you?

10 I A. No.

11 I Q. Now, prior to him being placed in the interview room

12 | that day, you collected his cellphone from him that day,

13 | didn't you?

14 I A. I believe uniform officers took it from him.

15 | MR. MILLER: Could I have a moment. Judge?

16 | THE COURT: You may.

17 | Q. The interview on February 26th of this year with Mr. Cox

18 | is when he tells you that he's with Lateah Carter on the

19 | night of the shooting, correct?

20 I A. That is correct.

21 | Q. And it is only after that point do you interview Lateah

22 | Carter, correct?

23 I A. That is correct.

24 | Q. When was that interview?

25 | A. You know, early March 2018, I don't know the exact date.
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1 I Q. And then early March 2018 is then when you got the

2 | arrest warrant for Forrest Cox for first degree murder,

3 I correct?

4 | A. That's correct.

5 | Q. And did you get that arrest warrant after speaking with

6 [ the County Attorney's office then?

7 I A. I did.

8 | Q. And you told them that you think that you had caught

9 | Forrest Cox in a lie, correct?

10 I A. No, I drafted an arrest affidavit and presented it, I

11 [ believe, to Brenda Beadle who reviewed it and from there

12 | she decided to pursue the first degree murder warrant.

13 | Q. And the only difference between that and what you

14 | presented on that day and what you previously presented

15 | was this information from Lateah Carter where she says

16 [ Forrest Cox wasn't with her that night, correct?

17 | A. I'm trying to remember back to the arrest affidavit. I

18 | can't even say for certain if her statement was in the

19 | arrest affidavit.

20 | Q. Well, something different would have had to be in it?

21 I A. I believe the -- I know we added in the part that he was

22 I interviewed on the 26th. And that on that date he

23 | denied being in the area of 42nd and Ames, but confirmed

24 [ to having that phone and phone number.

25 | Q. The interview room that Mr. Cox was in on February 26th,
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1 [ 2018, was he able to come and go that room freely? I

2 | mean he open the door on his own and get out?

3 | A. Yeah, he can. It is unlocked. It is a fire code you

4 | can't lock somebody in a room. So, I have had people

5 | get up and walk out of the police station before. So, I

6 | mean, the door is shut but it is accessible to open.

7 | Q. And if Forrest got up that day and walked out would you

8 I have detained him?

9 I A. The uniform officers would have cause to. I wouldn't

10 I have for my stuff.

11 I Q. What level is it on? What floor of the police station

12 | is it on?

13 | A. It's considered the fourth floor, but it's actually the

14 | third floor, because our basement or sub-basement is

15 | considered floor one. So, it's on floor three.

16 | Q. How would you have to get out of the police station?

17 | A. You could walk to any stairwell that's marked as a fire,

18 | and every door you can get out, you just need a key card

19 | to get back in. So, I mean, I've had people get out of

20 | the interview rooms, walk straight to where they see

21 | sunlight, go through the door and take the elevator

22 | down. I mean, I followed them out just to make sure

23 | that they get out of the station, but ---

24 | MR. MILLER: No further questions. Judge.

25 | THE COURT: Any redirect?
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1 [ MS. MILLER: Yes, Your Honor.

2 | REDIRECT EXAMINATION

3| BY MS. MILLER:

4 [ Q. I just want to clarify. You stated that when Mr. Cox

5 | was detained on February 26th, 2018, a cellphone was

6 | recovered on his person, is that right?

7 I A. I believe one was.

8 | Q. Was that the same cellphone that we've been talking

9 | about, the 402-312-6473 number?

10 I A. It was not.

11 I Q. And did you ask him about that particular phone number

12 | and whether he still had that phone?

13 I A. I did.

14 | Q. And that was during the interview on Exhibit number 2?

15 I A. Correct.

16 | Q. And did he say he lost it?

17 | A. He did.

18 I MS. MILLER: I have no further questions for

19 | this witness. Your Honor.

20 [ MR. MILLER: Nothing further.

21 | THE COURT: All right. You may step down.

22 | THE WITNESS: Thank you, Ma'am.

23 | THE COURT: May this witness be excused?

24 I MS. MILLER: Yes, Your Honor.

25 | MR. MILLER: Yes, Your Honor.



48

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: You may be excused. Thank you.

THE WITNESS: Thank you, Ma'am.

MS. MILLER: The State has nothing further.

THE COURT: Do you rest?

MS. MILLER: Yes.

THE COURT: Mr. Miller?

MR. MILLER: We have no evidence. Your Honor.

THE COURT: Okay. Both sides rest. Do the

parties wish to make argument or submit written

argument?

MS. MILLER: Written argument. Your Honor.

MR. MILLER: Judge, we'll submit written

argument, but I do want to point out a few things for

you to be aware of by watching the video of this

interview.

At the 2:22:10 mark, when Mr. Cox is being advised

of his rights, he's asked are you -- you know, the final

question, are you willing to talk to me now. And

Mr. Cox answers I'm willing to give my DNA. And we

point that out because Mr. Cox at that time right away

when he's read his rights shows reluctance to speak with

officers.

As previously pointed out at the 2:28:50 mark he

says, look, I'm done talking about it. Detective

Hinsley cuts him off, ignores him, and continues to
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interrogate him.

At the 2:30:30 mark, Hinsley tells him I have

enough probable cause to charge you. Mr. Cox becomes

frustrated and says, man I -- and again Hinsley cuts him

off, won't let him say what he wants to say at that

time.

And then from that point until the 2:32:52 mark

continues to cut off and interrupt Mr. Cox when he's

trying to assert that he doesn't want to speak any

longer.

This culminates in that frame at the 2:32:32 second

mark where he says, look, I'm not about to go over

nothing. And Hinsley cuts him off again and continues

to ask -- he asks the question, what brothers were you

with.

So, he continued to ignore his requests that he had

nothing more to say. And then Judge, obviously, I've

already pointed out that at the two hour -- or excuse

me -- 2:37:02 mark, where Hinsley after continually

interrupting him and not letting him, you know, say that

he doesn't want to talk anymore. As soon as he gives

his final statement to him, he says, all I have to do

now is prove that you're lying to me and they'll charge

you.

So, those are important pieces of it, too. Judge.
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So, everything else we'll submit in a brief.

THE COURT: Okay. How long do the parties --

do you want simultaneous submissions or -- and how long

are you requesting. Let's get a briefing schedule.

MS. ANDREWS: I need ten days. Judge.

THE COURT: Ten days.

MS. MILLER: Is it all right if we reply to

theirs. Your Honor? Thank you.

THE COURT: So, ten days for Defendant and —

MS. MILLER: We just need a week after.

THE COURT: A week after. Okay. Is there

anything else we need to take up on the record at this

time?

MR. MILLER: No, Your Honor.

THE COURT: From the State.

MS. MILLER: No, Your Honor.

THE COURT: Thank you. We're adjourned.

I

*********
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(On November 20th, 2018, in the District Court of

Douglas County, Nebraska, before the HONORABLE KIMBERLY

MILLER PANKONIN, District Judge, with MS. ANN MILLER and

MS. AMY JACOBSON, appearing as counsel for the State and

MR. MATTHEW MILLER and MS. NATALIE ANDREWS, appearing as

counsel for the Defendant, and the defendant being

present in person, the following proceedings were had:)

THE COURT: We are here in the matter of the

State of Nebraska vs. Forrest R. Cox, III. Case Number

CR 18-1285. Would the parties enter their appearances.

MS. MILLER: Ann Miller and Amy Jacobsen,

Deputy County Attorneys on behalf of the State.

MR. MILLER: Matt Miller and Natalie Andrews

on behalf of Mr. Forrest Cox.

THE COURT: And how are we proceeding today,

Mr. Miller?

MR. MILLER: Judge, right now this case is set

for trial on December 3rd. We are asking and making an

oral motion to continue that sentencing -- or excuse

me -- that trial date. There's been some new

information in the form of a search warrant that needs

to be addressed. And the defense was -- we need

adequate time to prepare a defense depending on what the

Court's rulings on that new motion -- or excuse me --
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new search warrant. And so for that reason we're asking

for a continuance of the trial date.

THE COURT: Is that correct, Mr. Cox?

MR. COX: Yes.

THE COURT: Okay. Does the State have a

position?

MS. MILLER: The State has no objection to the

continuance. Your Honor.

THE COURT: And in looking at the Court's

calendar the first available trial date would be May

13th, 2018, to continue this matter. Do you and your

client still wish the court to continue the matter till

May 13th, 2018, Mr. Miller?

MR. MILLER: Yes, Your Honor.

THE COURT: Is that correct, Mr. Cox?

MR. COX: Yes.

THE COURT: I am granting your motion to

continue. I'm continuing trial in this matter to May

13th, 2018 for five days. Mr. Miller, you indicated

that there's an additional search warrant that has --

that needs to be addressed by this court. Are you

planning on filing a motion?

MR. MILLER: Yes, Judge.

THE COURT: Okay. We will hear that motion to

suppress on December llth, 2018 at 10:30 a.m. Does that
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date work for you, Mr. Miller?

MR. MILLER: Yes, Your Honor.

THE COURT: Ms. Miller or Ms. Jacobsen?

MS. MILLER: Yes, Your Honor.

THE COURT: All right. Is there anything

further we need to take up on the record at this time?

MS. MILLER: Your Honor, the State would just

point out we did file motions to endorse electronically

today. And I just wanted to bring that to the Court's

attention and have it address if at all possible.

THE COURT: Mr. Miller, have you had the

opportunity to review the requests for endorsements?

MR. MILLER: Judge, it's evidently been filed.

I haven't seen it yet, but if it's -- I'm sure it's the

standard endorsement, so we don't have an objection to

it.

THE COURT: Okay. Leave is granted for the

additional endorsements. Will you submit an order,

Ms. Miller?

MS. MILLER: Yes, Your Honor.

THE COURT: Okay. Anything else?

MR. MILLER: I don't believe so, no.

MS. MILLER: No, Your Honor.

THE COURT: Okay. We're adjourned.

*********
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(On January llth, 2019, in the District Court of

Douglas County, Nebraska, before the HONORABLE KIMBERLY

MILLER PANKONIN, District Judge, with MS. ANN MILLER and

MS. AMY JACOBSON, appearing as counsel for the State and

MR. MATTHEW MILLER and MS. NATALIE ANDREWS, appearing as

counsel for the Defendant, and the defendant being

present in person, the following proceedings were had:)

THE COURT: We are here in the matter of the

State of Nebraska vs. Forrest R. Cox, III. Case Number

CR 18-1285. Would the attorneys enter their

appearances?

MS. MILLER: Ann Miller, Deputy County

Attorney on behalf of the State.

MS. ANDREWS: Natalie Andrews and Matt Miller

on behalf of Forrest Cox who is present before the

Court.

THE COURT: I show we're here today for

Defendant's motion to suppress that was filed

December 5th, 2018, is that correct?

MS. ANDREWS: Yes, Judge.

THE COURT: Are both sides ready to proceed.

MS. MILLER: We are. Your Honor.

THE COURT: All right. You may proceed.

MS. MILLER: Your Honor, the State is going to



55

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

begin this motion to suppress hearing by re-offering

Exhibit Number 1. This was previously received by the

Court on October 9th, 2018. And just for the record, it

is a certified copy of a March 30th, 2017 filing in the

district court for a search warrant in regards to

telephone number 402-312-6473.

And at this time the State would offer what's been

previously marked as State's Exhibit Number 5 for

identification. This was filed in criminal court on

November 20th, 2018. This is an affidavit and

application for issuance of a search warrant for

cellular phone records. Again, for that same phone

number in Exhibit Number 1, 402-312-6473, for the time

period from January 1st, 2017 to March 24th, 2017.

At this time I would reoffer Exhibit Number 1 and

offer Exhibit Number 5.

THE COURT: Any objection?

MS. ANDREWS: Your Honor, I have no objection

to Exhibit Number 1. However, I do have an objection to

Exhibit Number 5. And I realize it is rather unusual

but if the Court will allow me to make my argument as to

the objection until after the questioning of the

detective.

THE COURT: Okay.

MS. ANDREWS: Thank you.
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Q.

A.

Q.

A.

Q.

A.

Q.

THE COURT: So, I will reserve ruling on

Exhibit 5.

MS. ANDREWS: Thank you.

THE COURT: You may proceed.

MS. MILLER: Your Honor, that's all the

evidence the State has at this time for this motion.

So, I guess I'll put Detective Hinsley on the stand so

that we can proceed with the questioning as to Exhibit

Number 5 which needs to be offered for our hearing.

RYAN HINSLEY,

witness herein, after being first duly sworn to tell the

truth was examined and testified as follows:

DIRECT EXAMINATION

BY MS. ANDREWS:

Detective, can you please state your name and spell your

last name for the record?

It's Ryan. R-Y-A-N. Hinsley. H-I-N-S-L-E-Y.

Detective Hinsley, how long have you been a member of

the Omaha Police Department.

Approximately 14 years.

And of those 14 years how long have you been a

detective?

Sorry. Approximately eight years.

And have those entire eight years been with the homicide

unit?
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1 I A. They have not.

2 | Q. What unit was that previously?

3 I A. I did time in our -- at the time it was north/south

4 [ investigations. Now it is our auto theft burglary unit.

5 | Major crimes as a regional detective. And then five and

6 | a half years in homicide.

7 | Q. Fair to say that in your eight years as a detective

8 | regardless of the department that you have been

9 [ responsible for executing search warrants?

10 I A. Yes, Ma'am.

11 I Q. As well as submitting them for the court's approval with

12 | respect to probable cause?

13 | A. Yes, Ma'am.

14 | Q. Thank you.

15 I MS. ANDREWS: May I approach to retrieve the

16 | exhibits, Your Honor?

17 | THE COURT: You may. Would you like both of

18 | them?

19 I MS. ANDREWS: Yes, please.

20 | Q. Detective, I'm handing you Exhibit 1 as well as 5.

21 | A. Okay.

22 | Q. Now, in this particular case you were asked at the

23 | direction of the County Attorney to remove certain

24 [ language from Exhibit Number 1 before you produced

25 I Exhibit Number 5, correct?
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1 I A. I was asked to change the -- I believe the statute

2 | number and upon consulting with the County Attorney's

3 | office, what was decided to be done is to keep the body

4 | of the affidavit, meaning the probable cause for the

5 | affidavit the same, but use the updated version of the

6 | cell phone search warrant that I was now using, with the

7 | new statute for the warrant itself.

8 [ Q. This statute that you're mentioning, are you familiar

9 [ with it also being referred to as the Federal Stored

10 [ Communications Act?

11 I A. Yes.

12 | Q. Okay. Now, how many times have you applied for cell

13 | phone records under the Federal Stored Communications

14 | Act approximately?

15 | A. You know, I can't testify to that, because I know since

16 I it's been updated a few years ago. Ballpark maybe 50.

17 | Q. Fair. And how many times when you apply for cellphone

18 I records under the Federal Stored Communications Act, of

19 | those 50 times were they approved by the county court

20 | judge?

21 | A. Every time.

22 | Q. Now, have you had other cases akin to this particular

23 | one where you had to obtain a subsequent warrant

24 | removing the Federal Stored Communications Act language?

25 I A. I personally have not. Other people I work with
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1 I directly have.

2 | Q. Okay. So, you were familiar at least with this

3 | practice?

4 I A. I knew that it was occurring, yes.

5 | Q. Now, in this particular case, if I can direct your

6 | attention to Exhibit Number 5?

7 | A. Okay.

8 I Q. In addition to removing the language with respect to the

9 | Federal Stored Communications Act, didn't you also add

10 I approximately a page of boilerplate language?

11 I A. Likely through the course of the template being updated

12 | it has been added versus the one from 2017. Now, on the

13 | day that I resubmitted this it is not the day that I

14 | added that language.

15 | THE COURT: It is not the day what?

16 | A. It is not the day that I actually typed in the new

17 | language.

18 | THE COURT: Okay. Thank you.

19 | Q. But you would agree with respect to Exhibit Number 5,

20 | that from the last paragraph on page four of the

21 | affidavit until approximately the second to last full

22 paragraph of the affidavit on page 5, that this all

23 | consists of additional language that was not within

24 | Exhibit Number 1, correct?

25 I A. I would agree with you on that.
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1 I Q. Okay. The new search warrant. Detective, Exhibit

2 | Number 5 was obtained on November 14th, 2018, correct?

3 | A. Let me verify that. That is correct.

4 | Q. So, that was more than a year and a half after you

5 | obtained the initial warrant. Exhibit Number 1, for the

6 | cell phone number 402-312-6473?

7 | A. That is correct.

8 | Q. And with respect to that initial warrant. Exhibit

9 | Number 1, you testified in a motion hearing in October

10 I of 2018, correct?

11 I A. That sounds correct.

12 | Q. So, you acquired this new search warrant approximately a

13 | month after the motion hearing?

14 | A. That is correct.

15 I MS. ANDREWS: I have no further questions.

16 | Thank you, sir.

17 I THE COURT: Any questions?

18 I MS. MILLER: Just a couple follow up. Your

19 | Honor. Thank you.

20 [ CROSS EXAMINATION

21 | BY MS. MILLER:

22 | Q. When it was requested by the County Attorney's Office to

23 | obtain a new search warrant, and I'm showing you Exhibit

24 | Number -- or what's been marked as Exhibit Number 5, why

25 | was additional information added with regard to your
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1 I template on the -- pages 4 through 5 that were discussed

2 | previously?

3 | A. Well, much like as anything changes, it is just new

4 | information that since March of 2017, the cellphone

5 | industry has changed. We can -- we can request

6 | different data as well as kind of just the best verbiage

7 | that working with our digital forensics unit we had come

8 | up with. So, from March of 2017, that was the best

9 | verbiage and data that I was requesting versus November

10 I 14th, 2018. So, a year and a half later, we've kind of

11 I amended our language as well as now we know we can ask

12 | for different things within the cellphone data.

13 I Q. As far as that cellphone data goes is that cellphone

14 | data something that is static or does that evidence

15 | become stale at some point?

16 | A. No, the evidence is always the same. It is the provider

17 | that always holds on to the same information. It is

18 | just how we ask for it that changes.

19 | Q. And before signing any of your affidavits do you read

20 | all of the language that either you've included or that

21 | was supplied in the template?

22 I A. I do.

23 I Q. Do you regularly make any changes or updates to that

24 | information?

25 I A. I do.
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1 I Q. And did you review Exhibit 5 before signing it?

2 I A. I did.

3 | Q. And was everything current and accurate as to the best

4 [ of your knowledge on the date in time in which you

5 | signed it?

6 I A. It was.

7 | Q. And that was on November 14th, 2018?

8 | A. Yes, Ma'am.

9 I MS. MILLER: I have no further questions at

10 I this time.

11 I THE COURT: Anything further?

12 I MS. ANDREWS: Just a couple. Your Honor.

13 | Thank you.

14 | REDIRECT EXAMINATION

15 I BY MS. ANDREWS:

16 | Q. Detective, when you indicated that you amended our

17 language or we amended our language. Is our a reference

18 | to the Omaha Police Department?

19 | A. It is a reference to members of the homicide unit along

20 | with our digital forensics unit. We regularly get

21 | together and discuss Facebook warrants, cellphone

22 | warrants. Typically, Oscar Diegez and Nick Herfordt who

23 | are in our digital forensics unit keep up on the latest

24 | verbiage that you want to put in for data that we can

25 | collect. So, we do work with them a lot of the times
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1 I they'll send us updates to what we the want to start

2 | putting into our warrants and to start asking for these

3 | correctly.

4 | Q. Okay. And each of those units that you are referencing

5 | are within the Omaha Police Department, correct?

6 I A. That is correct.

7 | Q. And none of that initial language had facts 'specific to

8 | the investigation in this particular case, correct?

9 | A. Nothing I changed within the two had anything to do with

10 I the case.

11 I Q. Thank you. Detective.

12 | A. Yes, Ma'am.

13 | THE COURT: Anything further?

14 I MS. MILLER: No, Your Honor.

15 | THE COURT: All right.

16 I MS. ANDREWS: With respect to my objection.

17 | Thank you/ Your Honor.

18 | THE COURT: Okay.

19 I MS. ANDREWS: Your Honor, I am objecting to

20 | Exhibit Number 5 in its entirety. The basis being my

21 | client's fundamental due process right to a fair trial.

22 | In this particular case. Your Honor, as we've discussed

23 | this Court has already ruled on Exhibit Number 1. The

24 | first search warrant for this particular cellphone in

25 I this case. And in this Court's November 21st order, it

I



64

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

was determined that the search of the cellphone was

unlawful. Therefore, the evidence that the State had

acquired against Mr. Cox would be the fruit of the

poisonous tree. That being the initial unlawful search

and seizure of this particular cellphone.

For that reason, I am asking the Court to consider

sustaining my objection and not allowing Exhibit

Number 5 to even be offered and considered by this

Court, because I think it would deprive him of his right

to a fair trial.

In these cellphone cases that have come about. Your

Honor, in the last approximately five years, as

Carpenter was decided in June of 2018 and Riley was

decided in 2014. What the Court has made clear is that

it is not applying any new rule or exception with

respect to cellphones. Rather, what the Court decided

to do in Riley with respect to content information on

cellphones and in Carpenter with respect to CSLI data on

cellphones is to simply apply the same principals and

words of the Fourth Amendment that have always been in

place.

And I think that the difficulty here at trial

levels, where we do not have the benefit of reviewing

cases solely and from afar and just not on paper, is

adjusting our mindset from the traditional scenarios
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where search warrants are applied for and executed to

the more modern scenarios where search warrant are

applied for and executed such as with cellphones.

The reason I bring that up is because in Riley the

Court indicated that typically law enforcement's search

of a cellphone is in fact more exhaustive and intrusive

than a search of a residence.

And I'm confident, for example here, if I were

objecting to a subsequent search warrant, let's say of

Mr. Cox's residence. If there had been a search warrant

applied for and as a result let's say law enforcement

found a firearm within a backpack. If the Court

following that motion hearing had ruled the search

warrant was insufficient under the Fourth Amendment

either for probable cause or for failing to meet the

particularity requirement or a combination thereof, I'm

confident this Court would not allow the State to then

hold on to that fruit of the poisonous tree, the

evidence unlawfully obtained under the Fourth Amendment.

And simply apply for a new search warrant until they got

it right.

The same should apply here. If this is allowed,

Your Honor, unfortunately what occurs is the Fourth

Amendment is rendered meaningless. It is meaningless if

after the Court rules in a defendant's is favor with
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respect to a search warrant, the State can continue to

have law enforcement apply and then execute a subsequent

search warrant on the evidence that was already

unlawfully obtained.

So, for those reasons. Your Honor, I am asking the

Court to sustain my objection with respect to Exhibit

Number 5.

And if the Court would like briefing on the matter,

I'm happy to submit that on that particular issue. And

if Court is not inclined to sustain my objection as to

Exhibit Number 5, I'd ask the Court alternatively

consider sustaining my objection with respect to the

additional information that Detective Hinsley indicated

was added from the new template, which starts on the

bottom paragraph of the fourth page of the affidavit and

concludes the second to last full paragraph on the fifth

page of the affidavit. Thank you. Judge.

THE COURT: Ms. Andrews, wouldn't you agree

with the Court that the records here sought are

something that are not fluid and would not have changed

as opposed to things found in a home search in 2017 and

a search in 2018?

MS. ANDREWS: Well, I think, Your Honor, what

we're still talking about here is physical evidence in

the sense that it's a cellphone. And further it is then
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documents that can either be presented or digital. The

same as it would be as if there was a search conducted

of a home in which a firearm was obtained. Both items

would be in police custody for the duration of the case

and when the Court was ruling on the respective motions.

The same would be true with respect to whether it was

information from a cellphone provider, such as Sprint or

Verizon, whatever the case maybe.

And moreover. Your Honor, in the original

exclusionary rule case, Wong Sun vs. The United States.

The Court makes it very clear here that the exclusionary

rule applies equally to evidence that is tangible,

intangible, physical, as well as verbal. So, I do not

think that there is a distinction here.

THE COURT: Okay. Does the State wish to

respond?

MS. MILLER: Well, Your Honor, I think we have

a couple different issues going on. And so I just want

to step back and just walk the Court through this. The

entire reason Exhibit Number 5 was even applied for was

because the United States vs. Carpenter decision came

down. And I know that Ms. Andrews spent some time with

Detective Hinsley asking him some questions with regards

to that, but it essentially rendered the original search

warrant, which is what it was classified as, which of
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course courts have determined was not an official search

warrant as when seeking a probable cause determination

by a magistrate or county court bench. That was Exhibit

Number 1.

The State completely contends that cellphone

records are completely separate than applying for a

search warrant to a home, because those items are

static.

And I think that there's a really important

distinction here, because the State isn't saying that

the cellphone records that were obtained as a result of

Exhibit Number 1 are being kept and those are the

records that are going to be used if the Court allows

the second search warrant. Exhibit Number 5 to be

accepted. In fact, we're saying no. Exhibit Number 1

is something separate. Those records are separate.

Exhibit Number 5 is asking for the exact same records,

because it is a static type piece of evidence. Those

records were not kept and maintained in Mr. Cox's

possession. They were in fact kept in Sprint

Corporation's possession. Those records obtained under

the new search warrant. Exhibit Number 5, would then be

used, marked, and offered in court or relied upon in

court. Detective Hinsley made it very clear that

nothing in the affidavit contained in Exhibit Number 5,
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none of the additional information or any of the body of

the affidavit when it comes to substance related to the

actual case at bar was in any way different from the

first exhibit. And I stress that, because that means

that there was no fruit of the poisonous tree that was

used or applied for when getting the second search

warrant, which we're calling Exhibit Number 5.

I could see an argument if somehow Detective

Hinsley's information that was placed in the second

affidavit, Exhibit Number 5, derived from information

that he received after reviewing the cellphone records

he received from Sprint Corporation in response to

Exhibit Number 1. But that's not the case.

He's testified that the information contained in

his affidavit in Exhibit Number 5 is the exact same

information that he used to obtain Exhibit Number 1.

As for the dicta and other template language, well,

this is a new cellphone search warrant. And this new

search warrant can contain whatever information the

detective feels is important to meet the probable cause

threshold to obtain a new search warrant from the

magistrate or county court bench.

We specifically -- we being the State -- requested

that the body in that information contained in the

affidavit remain the same, so that there was no risk of
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having any potential tainted fruit of the poisonous tree

information contained in this second new affidavit so

that it remained pure.

But at the end of the day the Omaha Police

Department was relying on an good faith basis when they

were trying to comport with the United States vs.

Carpenter, when they sought a new separate search

warrant that comported with all of the requirements of

Carpenter. In fact, I would allege exceeded it with

some of the additional information provided. None of it

relied on anything that was obtained from the first

search warrant or any of the information. So, there's

no fruit of the poisonous tree argument.

All of the information that is now going to arise

from the search warrant. Exhibit Number 5, will be the

information that the State is relying upon in the -- in

further court proceedings. So, there's no issue

regarding any tainted evidence.

And at the end of the day as far as the sufficiency

of the search warrant and whether it is too expansive

and whether it allows too much, those would all be

issues that I would contend would be for the motion to

suppress and not for just this Court's acceptance of

Exhibit Number 5, which the State feels there's proper

foundation laid and should be accepted as far as this

?

i
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proceeding.

THE COURT: Okay.

MS. MILLER: Thank you.

THE COURT: Ms. Andrews, anything further?

MS. ANDREWS: The only thing I guess that I

would clarify. Your Honor, is I am in no way arguing or

alleging that what Detective Hinsley said here today was

dishonest about what's in the body of Exhibit Number 5.

The only thing that I'm saying that is so critical for

this Court's consideration, akin to my example if this

were done within the residence, is regardless of whether

it is in my client's possession or law enforcement's

possession or Sprint's possession, if you compare

several pages of Exhibits Numbers 1 and 5, this is the

exact same evidence. The exact same cellphone records.

If this Court has already deemed to be obtained

unlawfully because the first one did not comport with

Carpenter.

And if the Court overrules my objection to Exhibit

Number 5, I will certainly address it in my brief, but

the good faith doctrine may have applied to Exhibit

Number 1, but it was not raised by the State at the time

before Carpenter was in place. Carpenter as we all know

went into effect in June of 2018. This particular

warrant that we are discussing here today was executed
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five months after Carpenter went into effect.

And according to the Supreme Court of Nebraska in

State vs. Tillman Henderson, officers are assumed to

have a reasonable knowledge of what the law prohibits.

And as a result the good faith doctrine cannot be

applied with respect to Exhibit Number 5.

But as I stated I'd be happy to discuss that in my

brief.

THE COURT: Okay. Is there -- do you need a

ruling on Exhibit 5 now before you brief?

MS. ANDREWS: Not if the Court would like me

to explain it further or further reserve it for a later

time.

THE COURT: Reserve it for what?

MS. ANDREWS: I didn't know if the Court was

going to rule from the bench or not. I'd be happy to

submit a brief on the issue if you'd like.

THE COURT: As to the admissibility of Exhibit

5. I understand and appreciate the argument, but I

think it is going to go more to whether it is a valid

search warrant. So, I'm going to overrule your

objection and allow Exhibit 5 in for consideration of

this motion. And would entertain -- is there any

further evidence or anything that we need to take up at

this time or do the parties want to submit legal
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authority and legal briefs?

(Exhibit Number 5 is/are made a

part of this bill of exceptions and

is/are found in a separate volume of

exhibits.)

MS. ANDREWS: I would like to submit a brief,

Your Honor. Thank you.

THE COURT: All right. So, I will take the

motion under advisement. And Ms. Andrews and Ms.

Miller, how long would you like to -- to have the Court

allow you for a briefing schedule?

MS. MILLER: I know that Ms. Andrews addressed

a portion of this issue in her brief with regard to our

last set of motions, but I know that she does want to

expand on that. So, I'll let her decide how long she

needs.

MS. ANDREWS: Would the Court be acceptable

two weeks from today's date.

THE COURT: Absolutely.

MS. ANDREWS: Thank you.

THE COURT: All right. And then --

MS. MILLER: I'll wait a week after.

THE COURT: A week for a reply. Okay.

Counsel, do we need to take up anything else on the

record at this time.
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MS. ANDREWS: No, Judge, thank you.

MS. MILLER: Thank you. Your Honor.

THE COURT: We're adjourned. Thank you.

********

(On April 25th, 2019, in the District Court of

Douglas County, Nebraska, before the HONORABLE KIMBERLY

MILLER PANKONIN, District Judge, with MS. AMY JACOBSON,

appearing as counsel for the State and MR. MATTHEW

MILLER, appearing as counsel for the Defendant, and the

defendant being present in person, the following

proceedings were had:)

THE COURT: You may be seated. We're here in

the matter of the State of Nebraska vs. Forrest R. Cox,

III. This is under case number CR 18-1285. Would the

parties enter their appearances.

MS. JACOBSEN: Amy Jacobsen, Deputy County

Attorney for the State.

MR. MILLER: Matt Miller, Assistant Public

Defender on behalf of Mr. Cox.

THE COURT: Mr. Cox, this matter is set for

trial by jury on May 13th of 2019. I wanted to have a

hearing today to determine whether you -- you want to

have the jury sequestered when they go to deliberate or

do you want to waive the right to have the jury
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ST'ATEMENr.OFJ'tr.RlSDICTrONOF.APPELLATjEiLCOURT

'['his is an appeal by Forrest R.. Cox,l.!.l, (Tiereinafter l>M,j;, Cox"), in whic}i he was foitnd

guilty ofcOLint. )., iniirder in the flr.ss degree and count !(, iise of a deadly weapoii (firearm) to

coi^mit a felony, and coiint III', possesyion of a deadly weapon by prohibil'ed person under CR '! 8-

3285. These guilty verdicts were issued foilowi.ng a jury trial in {Tont oftJu; I-lonorable Kimbedy

Miller Pai-i.kon.in in the Dii'ii.rict Court of Douglas County t.ha.t co.nclude.d on May 2'1, 2019. O.a

Aiig'iist 8, 2019, Appellant was sc.iitcnccd to a tern-) ofl.i.ic impi'isoiii'ticnt on coLint I, murder in the

f'n-st degree, a.iid a term of 25 (.o 30 years im]5risonmen,{ on count IT, ui;e of a deadly weapon ro

con^mlt a felony, and 40 l.o 45 years on count III, possession ofa deadly weapon by a pi-ohibited

person. The sentences were. ordered to run conseciitivejy, T.li.e Appellant was given credit fxir 51.8

t.lays servcid.

This appeal is authorized by the Nebraska Constitulion, Artic.le .1, Section 23 and Nebraska

Revised StatiiU'es §§ 25-19.12 (Reissiie 2016), 29-2301 (Reissue 20,1.6), and 29-2306 (Reissue

2016). 'I."he Noiice ol'Appeai was filed on August i4, 2019, and an Order Allowing Dei'endan.t to

Proceed In Forma Fcwperis was signed by the disti-ict court judge on August 15,2019,

STAT'EMEN'r OF THE CASE

(a) Nature of the Case

This case was a. criiiiinal prosecution afAppelta.nl. for the cj'imes of count I, iTiurder in the

'(.Irst degree, cj-iargcd iti the alternative ofprem.ediated tnurdei" and {'elony nu.irder, a.nd count If., use

of a deadly weapon to commit a felony» and count 111, possessK.'ii-i. of a deadly weapon by a

proliibitecl person,

(b) Issue Presented to Ihe Court Below

T'he issue presented to tl'ie C'.'ourt. below was whether Appellairt was giiilty of the o'ffet'iKfis

]



cliargecl beyond a rcasonabie doiibt.

(c) How the Issue Was D(;citle(i imd Judgrnc'nit Entered

Following a Jury trial, A]5pc.llant was found giiilty ofc-ount 1, murder in Ihe first degree,

and cou.n't. II., lise of a wectpoi-t to comtnit a Il'lon.y, and coiti-il II'I, pos.'iession o'fu deadly weapon by

a prohibited person. 'The dlstr.ic.t coi.irt Stintcnccd M.r. Cox as to count J, to iife imp.risotuneni, <i

term ofiinprisoi-iinent of not less than 25 years nor more tha.n 30 years irnpnsonment oti.counl 11,

and a term of not less than 40 years imprisonnieni: nor more tJian 45 years im.prisonment on coun't

III.

(d) The Scope of Review

'J'o review a trial coLirt*<i ru1i.ng on, a inolion lo suppress based upon a claimed Fourtii

Amendment vio.la.tion, an appejla.te coiirt applies a two-part slanda'i-d of review. Historical facts are

reviewed for clear error. I-Iowever, wheti'ier tho.se facts trigger protections provided for by 'the

Fourth Amcn.drnent. or constitute violations thereof 1$ a question of law to be rcviewe<,i

i.ndependcntiyofl.he (.rial. court's dei.erm.ina.Uon. Sf:iil<.' v. Sprvnger. 2.83 Neb. 531, 536, 811 N,W.2d

23 5, 24 i (-20.1.2).

Upon, t'cview of a motion to suppress based iipon the i.nvoti^ntanness ol* a .stiitemctit,

whereiii the claim is iha.t it was ciiciied in violation oflhe sy.'fegiiiu'ds cstablislied in Miranda v.

Arhot-tCt, 384 U.S. 436 ( ] 966), an appellate court iniifil apply a two-part standard of review. A t'ria.!

court's finriin.gs with respect to historica! facts are reviewed for clear (;]-TOI:. 'T'he issue as to whether

these Facts were sufficienl: to mcci constiti.it.ional standards is a qiiestion of law, luid thus is

reviewed '"inclependentiy of the triai court's determination." SWe v. Ji^anek^ 287 Neb, 846, 848,

844 N.W.2d 79-1, 796 (2014).
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ASSIGNMENTS OF ERROR

{, THB TR[AL COURT SHOUL13 liAVED SUSTA?NE.D THE MOT'JON TO SUPPRESS

EVIDENCE ACQUIRED AS A RESUI.;!:' ():F TIIE EXl::iCl..l"n.()N OF A G'EN'BRAl., SEARCH,

WARRAN-!;, IACKING IN AN EVIDENTIARY NEXUS TO THE CEIJ...U[.AR PHONE AND

l'ARri'lCl.JI..AR{TY.

II. TliE STA'f'E DID NO']' MEET fTS BURDEN TO .EST'ABLJSl'l THR GOOD FAI'ITi

DOCTRINE SHOULD BE APPT.I'HD 70 TIIE EVIDENCE ACQUIRKD AS RESULT1 OF THE

SEARCli WARRANT OF THE CELL .PHONE, AS IT WAS EXFXCUTBD SUBSEQli'ENT TO

CARPENTER. WD AMOUN'I'S 'I'O A GENERA). WA.RRANT, ONE THAT A REASONBl.E

OFFIC'ER WOULD KNOW •!;0 BE ILLEGAL.

lit. T'HE TRIAL COURT COMMITTED REVERSIBLE ERROR IN OVERRULING

APPELLANTS OBJECTION AND MOTION TO SUPPRESS AS THE SEAR.CII WARRANT

f OR THE CEI.LUAR PHONE, EXHIBI'I- 5, WAS TAINTED BY TIIE INITIAL UNLAWFl.JI.

SEARCH Oi-~ 'ME CELLULAR PI'iONE DA'TA.

IV, 'YWL LIMITED FACTS BEFORE T'1-IE COURT REVEAL 'I'HAT "I'TfE TR.IAL. COtJR:r

INCORRECTl.Y ANALYZED AND APPLIED -I'HE INDEPENDENT SOURCE DOC'miNE.

V. TTIE TRIAL COUR'r COMMITTED RRVERSIBLE ERROR. IN APPLYING THE

INDEPENDENT' SOURC.E DOC;TR,1NE TO .EXIHBI'I' 5, TT'iE SUBSEQIJEN'T' SEARCI'T

WARRANT' FOR •I'ME CRTJJJLAR R.EC'ORDS, W:h:ERElN TI-I.H BURDEN TO SET VOKTli

"miS UOC'I'RINE BELONGS TO TITE STATE, WHO FAILED TO RAISE IT AT THE T'RIAL

F-EVEL,

VI, LAW EN.!^).RCEM}?NT ACQUIRED STA'I"EM.I:iN'.l'S FROM THE I3EFENDANT IN

VIOl.A'l'tON OF HIS FIFTH AMENDMENT RIdlITS PURSUANT TO MfRANDA,

3
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-rHERHFORE THE MOTION TO StJPPRESS HIS S-T'ATEMENTS S.HOU.LD HAVE BEEN

StJS'rAINED BY THE TRIAL COURT.

PRO POSITIONS OF.. LAW

I. In ligiit of the deeply revealin.g nature ofCSU, its depth, breadlh, and cornprehesisive

reacj-i, and the i.ncsca])a.ble anci aijton'iat'ic !'t:.:i).u.rc of its colicclion, the tact (..har such iiiformiitioti is

gathered, by a third party does not makf;; it any less cle.s-e'rvi.i'jg ofFoiirtli Amendmenl: p.t'otecti.on.

The GovernmenCs acquisitioti of^the cell-site records here was a sea.rc]'i Lii'Kic'r tiiaiAtncndineru.

Ctirpmt.er v, U.S., ,.„_ U.S. ..__.., 138 S,Ct. 2206 (20i 8),

II. 'The 'good-faith inquiry is confined to the objectively ascert.ai.iia.ble question whctbei- a

reasonabiy vvcl3~rrai'r>ed officer would have knowii that the se.arch w'ds illegal despite Q

in.ngistratc's authyrj.^ytion,' O.fficer.s cire ;tssii.tned to 'have a reasonable knowledge ofwJ-iat the

law prohibi'Ls,'" State v. Spnmgw, 283 :Neb. 531, 542. 81 ] N.W.2d. 235, 245 (2012).

n'l. "Tlw exclusionary nile reaches not only pri.ma.ry evidence obtained as a direct result, of an

iilcga! searc]:! or .seiyu.re, but also evidence later disco vei-tid and found to be derivative of an

iJlegaJhy or 'fruit uftlie poisonoLis {Te.e^Segurv v. 05, 468 U.S. 796, !04 S.Ct, 3380 (1984).

,IV. "Thi;: iiltimatc question, 't'iiereforc, is whether the search pursLiant to warrant was ii-t '('act a

genuinely indcpcncieni, s'ioiirce oft'lie i.nforn'iat'ion. and tang.ible evid,eri(,'e at issuc,.,"l.'his would not

i-iavc been the case if the a.gen.ts' decision to seek the wa.rrant was pfompted by what they had

seen diiring the •ini.(ia.E enfci'y or ifinfom.-ia.tion obtai.ncd diu-iTig tiia't. entry was presented to the

Magistrate and affet;ted .his <lccision fo issue the warrani." Murray v, U.S., 487 II.S. 522, 542,

108 S.Ct 2529, 2536 (i988).

V. " [..he U.S, Siipreme Court has explained that once tl'it; right. 1.o cut offqueslioi'i.ing has

beeii invoked, t,hc poiicc are restricted to 'scupuloi.f.-fly ho.noring that right. Thiii means, among
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oll'ier things, l.hd.l '(here .miist be an appreci.ab.te cessation oi'the inten'ugation. il'owever, before

the jiolice s'u'e un.der such a duty, the invocation oflhe right to cut offqucsti.oni.ng must be

'unaanbiguous,' 'uficquivoca),- or 'clear,'" SUite v, Rogvr,^ 277 Neb. 37, 52, 760 N.W.2cE 3.5, .50

(2009),

STATEM:ENT OF FAC'I-S

On March 6,2017, Cliandra K,ey(-"> (heiceinafter "'M's, K.eyes"') was tlie i'nanager cil. l;he Boost

M.obile store where M'r, I..,aro.n Rogers (hereinafter "Mr. Rogeri;") was eniployt;i>l as d customer

yervice i-epresenladve, (702;3"703:24), M.r, Great Hloo, anoiher employee of the Boost M'obile,

worked with M'r. I.,aron Rogers on March 6,, 2017, during the second sh.ift that com.m.eiiccd in the

aftemoon. (728:9-21). During, this sI'iiFl. Mr, Rogers asked M,r. Htoo if he could bon-ow $'!00.

(725:10-20). Mr. F-1too did not provide Mr, Rogers with tli.e money, as he believed M:iJ. Rogers to

be joking. (725; 10-20),

Ms, Ilope I'lood, a.not.her manager oFa dilTereiyt Boost Mobile store, took an oppoifunity

to pick up 'two phones from the Booiit Mobile store on Nortliwest R.adiat Mighway so tj'iat <i1ie couid

visit her good friend, Mr. Rogers, during his shift, (733:9-735:4, 14-24; 758:1-3). Upon anivat,

Ms. Hood met Mr. Rogers in h.is vehicle, where the t\vo cl'ial-ted and smokfcl i7i.;.i.rijuan.a. (740:!.-

11; 758:1-5). During tlus interaction, Ms. Hood <ibyerved he.f fri'end to be less (alkativc an.d he

communicated that lie was feeling .slreiised. (759:4-14), Furt'liei', Mr. l^.oge.rs conveyed to her that

he "felt like he was falling behind'" and stated, ''ll fee), like Vm never going to cat'cli up to mysc.!.(;',"

(759:15-21}. Moreover, Mr, Rogers asked her to borrow inoiiey, which she did iiot. provi.de to liim,

(740:15-20).

Ms. Hood, knew Mr. Rogers to be a. marijuana dealer. (734:3-15; 749:15-18; 757:13-15).

She iiiforrned law enforcement, that Mr. Rogers reported to her, while in the Boos). Mobile parking

I
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ior, thai he ows;(j hiy "pjug" (drug .supplier) inoney. (759:22-761 ;5; 902:5-9),

At. some poj.iit. during tins convei-iiation, M.s. liood obiid'ves a vehicle cnl'ci- the parking lol:

of Boost- .Mobiie on Northwest Radial Hig''hway, (74'1;6-1.5). Ti)erc were two men in.side of the

vehicle, one of which she recognizes as MJ:', Forreiit Cox. (741 :3-742:4). According to Ms. liooci,

the driver was a bald, stocky male, who did not iipp'roach the ve.hicl.e, (741 ;3"iE5). Instead, he Blood.

in front of the vehicle, witiiOtit saying ci word. (749;'.t-8; 762:4-14).

IJpon Mr. CO'K.'S approach to the driver side oft.he vehicle, Mr. Rogers greeted tht; tsJler

male, Mr. Cox, -AS "cuz," (748; 18-25: 763:4-12). To Ms. Hood, it <i6eni(.;d .iike Mr. Rogers had Just

swn i'm oki friend, (749:1-1 ]'). Tlie two nien engaged in a conversal'ion,, vvherein. they exchanged

phone numbers and had a back.-aiici-forth over "two twos," (.763; 17-2.2; 764:14-24). .Ms. Hood

iindersfood this as a conversation over ounces of marijuana. (763:,13-26; 765:1 1-16). ?:<'urfher, she

saw a white lidded container of marijuana that Mr. Rogers displayed in t.ht;: vehicle. (763:23-

764:13), M.r, Rogers displayed 'this while lidded conl'ainer •to Mi', Cox dui'ing ('heir conversation

over marijuana. (745:'] 7-746:11 ; 763;23-7{i4:13). 'T'his ,'iame white liclded container of marijuana

was recoveiz'd by law f.-i.n.forcemenl:, following the shooting, ill the same condilion a.s Ms, I'.l'ood.

observed in the Boost Mobile parking tot. (763:23"764;]3},

T'ha evening, a gcntieinan entered llie Boost Mobile S1:oi"e, inquiring about a partJcular

phone, (72G;]9-727:1,1), .Mr. Htoo physically 'identified Mr. Forrest Cox, duri.ng the cours'c of the

trial, as the individual who left tht; bliie pysl-j.t note wri.tt.en wii'h a name and number it. (726:1-18;

727:22-25; Exhibit 118), The blue post-if contained the. writing "B", "BLibba" with the numbers

"3.12-6473", (Exhibit I i.8). Ms. Kcycs provided a sticky note l.o law enforcement. (718:l-20),

Lfpori i-evicw of the (iiirveillance video from Boost Mobile, Detective Ryan Hinsley

(Iiereinafter "'Detectivy Hinsley") identified the other male from the white Impala iw Mr. Rufas
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Uetini.s (herL''j],i[<:ifter "Mr. Detu.'ii.s'''), During the cyiirse ofSi.is intci-vicw, Mr. J;)e".nis .indicated that

he did have access to his niother's white [.mpala, yet ciari'fied that he. did n.oi. own the vehicle.

(774:19-775; 13). T'hereafter, Detect.ive Him;.[ey made efforts lo locate the while .impi^la- (775:2-4)

"l"his was accomplished by having .Mr. Denni.s Iwul him, to ths vehicle. (775:2-20; 837; I-10). Mr.

Den.nis rcfiised to accompany •t!ie defective iii his vchicie, arici insi.ead, tiad Detective Minsley

follow him in a vehicle driven by his mother. (775:2-2(); 837:1-10; 905:4-12).

As A re$LiIt., law en.forcemen.t was able 'so process the white Impala, wit'h the assistiiincc of

its Forensic Investigations Unit. (784:] 6-25, 847:3-850;6). While doing' so, Saw en.fo.rcfmenf

discovered a steering wheel cover. (Rxhibit. 87; 787:11-2!.). Also within l.he vehicle, law

en.forcemen.t. observed and collecied a partialfy open ProElite box of iiceose plate fasteners.

(790; 19-791:9; Exhibit i 19). Further, there was an AutoZone receipt collected from the inside of

the vehicle dated 3/15/2017 with a plate number UEK 803, (Exhibit 101, 1.16; 795:1.9-796:18).

Adt'l.i't'iona.I.ly, iaw en.tb.rcement a.l<,o collec.teti. and. observed, the registration for the white Impala,

belonging to M.s. Deanna Dennis, tlie mother of Mr. Rufus Dennis. (Ex.li.ibi.t. 104; 798:8-14; 835:I4-

836:3).

During the course of Detective Hinsiey's interroga.tion of Mr. Dennis on March 27,2017,

the same month as die shootin.g, M'f. Dennis was shown. a photo of Mr. Rogers. (835:14-836:10),

Mr. Dennis dcn.ic.d to the detective thirt hs had eve.r seen M.r. .Rogers in hiy life, (835; 14-836: JO;

1316:8-22)- Further, Mr. De.imi.s initiatly denied being at Boost Mobile on .March 6, 2017, with

Mr. Cox. (836;4'25). It was oiily afiar ihe detfc'ctive showed .Mr. I^cnnis photos and yiirveillance

video from £k:)ost Mobile did he adn'iii that he was at Boost M.obile on M.arch 6, 2017. (836;4"25),

On March 6, 2017, .[.,"[' Thomas's soil, Mr. Larot'i Rogery, i-etiimed home froin his shift al

Boost Mobile on so.n.ie.whe.re between 5:30 p.m. and 6:15 p.m. (693:l9"24; 695 ;'i. 2-22). While at

7



li.onie, and before leaving t?ie resi.d.ence again, Mr. Roge'r.s askeci Ivis father, Mr. "I'hoinas, ib'r"somt'

ch.ange." [n 'responye (:o t.b.is reqiiL-st, before MT. Rogers I(;::tl (Ju; hoiise. Mr. Thoinas provided his

son two $100 bills, (696; 14-697:18).

Diiring the coiiniie oi't.he day, Mr. Rogci"!-i ·rna.de two viyi'ts to his bank, SAC Fcderai C:;i-edit

Union. (912:6-932:9, Exhibits 120-121.). Mr. Rogery made two withdrawals on the <i<:iy of t'he

shouting, one for $120 cash and the olher for $821 .89. (912:6-9.32:9; E-xhibits 1.20-S2.1). The first

withdravva! was made at i. :49 p.m. yn M:arch 6. 2017. (:9.i 2:6-932:9; Bx'hibit's 120..1] 2],). The second

withdrawal was made by Mr. Rogers that evening, at 6:56 p.m. (9J.2:6-932;9; Exhibits 120" .121).

In. each .instance, 'Mr, Rogers had a rernainin.g balance in his accoimts of nearly the minimiim.

permitted, by the bank, which is five dollars. (912:6-932:9; Exhibits !.20-i2'l),

.Ifc'iTrey I'l'ammock, an ernploy^e <it the AJTICS Avenue Conveniersci;; Store, located at 42nd at

Amcs Avenue in Ornaha, was working on the evening of March 6, 2.017, (435:22-436:5; 438; 1.9-

25). T'he music was on inside of the convenience store'- (446;5-12). Mr, 14'a.mmock did not heaf a

gunshot, but rather learned of a shooting from a cust.ome.r, (446;5-I5). Ifi response, with his phone

in hand, Mr. {•.1'amniock ran aui.'side and approached ihc individiial 011 Ihe grou.nd, who he observed

to be one of his regular customers. (446:13-447:14). Thi$ cuytomer was Mr, Laron Rogers.

("446;.18-447:10). Mr. Rogers was lying face down on the ground, repeatedly stating, 'lil hurts, i'l.

hurts." (439:16-440; 12; 448:10"i9). Accordingiy, Mr. Ha.m.moc.k called "911." (444:9-445:21).

Mr. I'lainniodc knew Mr. R.oge.i-s to drive a 2007 or 2008 grey Impala, which he observed

parked in the lower lol of the coj'iveniencc store following thii; shooting, (441; 19-442:l 5; 448:20-

449:2). "f'hi.s was a lot, per Mr. I'la.intnock, tlial- .foll^ knew to avoid, at least after dark, as it. was a

reg'u'lar .spot for drug deals to occur. (448:2.4-449;9). As an employee of the convenience store for

a number of years, Mr. I-fan-tmock k.new Mr, Rogers to sell, at tlu1. very [east, sina.li amuiiritii of
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marijuana. ('447:15-448:90).

Moments prior to the shooting, .surveifliince video of the d.ark, lower lot scetned to depicl

a white Ked.an pulling into 'the parking lot wi'ih hcactjighis illLinunated. (Ex'hibi.t '135; 813;8-20;

814:5-'10). This was based upon law enforcement's own observation. (813:8-20; 814:5-10; 841 ;25-

842:12), It was not formed by .'.tnyon.t; a.ssoc.iat.ed with maniifactiiring or design fi'om the Chevrolet

Corpora.l-.ion., nor was it the opinion of any individual associated witl'i a iocal Chcvroiet. dealtTship,

(841;25-S42;12),

'Mr. CliarJes Moore (hereinafter "Mr. Moore") was a patron a.t the Am.es Avenue

convcniciice store on the evening of:"Mai't;h 0',, 2017, (499:1-10). Wliile Mr. M'oore did not. hear a

gLinshol, he did observe a white vehicle speed out of the south parking lot, turniiig tel''t, down 42"ti

Street. (505;]2-14,, 22-24; 508:4-15). M.r. Moore believed that the white car was yomewhere

between a 2001 and. 2004 Chevrolet In-ipala. (507:3-17). Thi,':, beliei'was based upon years of

experience detailing vehicles, (507:3-17), Mr, Moore did i'lot observe the vehicle to have license

plates, although in transits may have ix-;eii displayed on the vch.icic. (508:19-509:5). Tht; only

vcshiclc remaining in this lot was a purple or n-iarocyti Pontiac. (503:'19-24).

Immediately therea'ft'cr, Mr. Moore observed a heavy, black man s'ta.ggering up from the

south lot, shoitting, "'ca.I] the police, call the police." (501:10-16; 508:10-18), Another individual

went inside the store to retTieve the cashier, asking him to cal] llie police. (501:22-502:3). .Mr,

Rondo Green (liercinafter "Mr. Green'""), also a customer at the convenience store on t'liis evening,

made a sin'ii lar obacrvatioii of a male ^taggeri'rig up fron'i thf:; din'ily lit:, soiitli parking l.ot. (511:17"

513:11; 519:2()-520:23). The man was staggering or falling down. in such a way that, a.t first, Mr.

Green believed him to be high or drunk. (511:17-513;]}}. Initially, M:f, Green reported to law

eiiforcemen't. that he believed he saw a small, dark vehicle leaving that south lot. (841 :8-24), 'I'Jiis
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vchide, Mr. Green cotiveyed to !aw enforcement, was not an Impala, (S4S;8-24),

Upon fireiighter paramedic Bema'rd Wierzbicki's (hereinafter "•paramedic Wicrzbickj'')

an'ival to f.l^e convenience store parking lot, Mr. Rogers was in .stable condil.ion by l.he pdi-amedic's

standards. (459: i.9-460:2). Mr. Rogers was Lible to cymmunieat.e with. the f'irst responders, (456:3--

23; 462:4-9). Mr. Rogers was alerf, by para.nwd.ie Wierxbicki's assessment, to person, place, time

diid event, (462; 13-15), Further, Mr, Rogers was able to communicate oil scene That he had been

shot. (456:3-23),

Mr, Rogers was transported to the hospital, during which time Omaha Police Officer

Bradlcy Niclscn (hereinafter ''•Officei- Nielsen") rode in the (imbulancc with hini. (538:13-539; 11).

During t.l"ie nmbu.Iance ride to l.be hospitaj., Mr. R.ogers did not make any statcn'i.enls to Offtcef

Nielseii. (539~:2I«23). Officer Nielscn did inquire who .ihot Mr, RugerK, to which he did not.

receive a rcsponiic; from Mr. Rogers. (545:15-19).

Mr. Rogers' clothing' was co! lecied by law eni't)rcement on tiiis pail'.i.c.ular evening, (540:10"

,544:24). Inside of bis wcillet, iaw enforcement d.iKcovered three $2 b.i.I.l.s. (540:10-544;24). Fuit'her,

inside of the front, jeans pocket, !.aw e.ii.fo.rcernen't coilected 2.27 grams of cocaine. (89i:1-892:11;

Exhibit 71),

Mr, Rogers' veliicle was processed by the Forensic [.nvestigarions Unit oi'the OmahaPolice

Department on the evening of the shooting. (548:4-550:7; 850:15-852:15). The Fofeiis.ie

I'nvestigations Unit did not swab any of ('he m.arkings for wtiat was "'appLirent blood" in or near his

vehicle to confirm if the observed substance was or was not, in fact blood, (548:4-595:12), The

interior and. exterior ol* Mr. Rogers'' vehie.k' was swabbed foi; DNA, In addition, the vehicle was

proces.sed for ('mgerprints, (583;20-588;5). The Forens.ie In.vestigati.ons Unit was able to lift

fingerprints from the vdiicle, concliiding that a comparison revealed prints belonging t.o Mr,

i
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Rogers were deteci.ed, (583;20-588;5),

}..<w enforcement also located narcolics within. Mr, Rogers' vehicle. (617:18-20; Exhibjt

43). The. narcolicy were not. visible fjom. the outside of'the vehicle. (617:18-618:4). According to

Detective Justin RucIlofTChereina.ft.er "Defective Rudloff), the amount (if manjuana recovered in

M.r. Rogers' vehicle was beyond a mere user amount-—it was a.n am.ounl; reflective of distribution.

(618;22'619;8), The iunourU of inan]Liani.:t recove.'rcd from. Mr. Rogers' vehicle arnouni.e.d to

approximately four ounces. (624:19-22; 850-15-852:15). In addition, a nLin'ibe;' of clean, clear

piastic baggics were recovered (rom. his vehicle by law en.forcerneirt f'bliowing the sliooting.

('625:2-4).

Photographic "stills" were collected from (he video surveillance camera at Au'toZone, store

.tiu.rnber 6224, in. Ornaha, Nebraska, fro'ni M'arch 15, 2017, approximately fl. week a.nd a. half after

the shooting. (863:8-871. ill). These sti.lls depicfed an adult, hiack rt-taie en.U-rii-tg the store and then

making a purchase of a steering wheel cover. (863:8-871:11; Exhibi'ts 111- ] .15), Detective Hinsley

identified this adult, black nialc as M.r. Cox. (1104:'18-l 107:24),

Following the shooting, law entbrcement discovei'ed that a 2004 white (I'hevrolet Irn.pii.la

was sold at a local auto saies shop on Nort]i 24l Street, in, Omaha, Nebraska. ('899:2-900:18). This

veliiclc was sold ''quickly." Ill fact, it was sold the day .foilowing the shooting, rtn M^rch 7,, 2017.

(899;2'13), Law en'forcement did little to no follow up with respet;t to wiiierc ('hal. veliiclc had come.

from or who it had been sold to. (899;2'900:18> 9l0;3"l3). IiLstead, all law enf'brc-eTnent could

account for was that- jl was purchased by a female. (899:2-21.).

Eventually, law en.forcerncnt made effort') to locale M.r, Forrest Cox by placing a "locate"

out. him, (831:1.9-832:4; 1090:204). Detectivf:: Hin,,s.icy was able'to make contact with Mr. Cox as

a resuit of a rraffic stop 1'br an uni-e.h.Ucd matter (;o the siiooti.n.g of.Mr, Rogers. "I"his occiin-ed nea.rj.y
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a year after l.he i.nc'ident, 01.-!. February 26, 2018, at Oinaha Po.Iic.e Departnien.t. Centraf Station.

(833;8"52; '1090:7-11). During thi;; course of the interrogation, Mr. Cox reported to law

enforccmefi.l ihat he did yee Mr, Rogers on the day of the shootii'ig at Boost Mobile. (1115:25-

1116:7; El 62). 'M.r, C'ox expiaincd that he was; •fami.liar with M.r. Rogfc'rs after having worked

together at Miinheini, (11,16:3-4). Further,, M.r, Cox recalled, being at. Boost Mobile with Mr.

Demii.'i, (1117:7-10; ,1:':.162). In his intej'rogat'ion nearly a year afte.f the sfiootirig, M'r- Cox denied

being anywhere near tfie area of4.21"1 and Aines Avenue on the cve.n.ing in quesUon. (E1.62), Mf.

Cox reported to the de'tecdve that he beiieved he was with Ms. LareaJ-i C'arl.e.r-'T.homas at her

residence, where the two spent The evening togetlie'r, (E162). Froni ;i review of the pJ-ione records,

tl-ic. detective discovered that Mr, Cox had been in contact with a niiinber of ·tem.ai.es that day on,

the cclliilar phone registered ii'i hit, name, however .from a review of (he call detail recofds, the

detective could not find any contact with Ms, Carte.r-T'h.omas on March (i, 2017. (H02:2-25).

Detective. Nick !:ierfordt (hereinafter "Detective I-Ierfordt") of the Digital Forensics UB.it,

was responsible for processing ceI.l.u.iaT pho.ne.s in t'i'te criminal invest.jgati.o.n. (942: .i 1 -23). From his

invest'igalioi-i, he was able to review the one text n-tesMage between ttie {')hoiies attributed to Mr.

Rogers and Mr. Cox, ]). was a text: message I'rom Mr. Rogers' phone to Mr. Co'x's plione on M'arch

6, 2017, senl; at 6:37:38 p.m. that <>ta'(e$, "Thiy Ronno,'7 (957:i.4-95S:20; 993 :< 2-996::(.; Exhibits

1.38, 152, .153). Moreover, there were four completed calls made between the phone number

rcgiste.t-cd to M.r. F'iogers ynd the phone number registCTed to IVlr, Cox between 7:23 p.m. and 7:45

p.m. on March 6, 2017. (996:2-20). The val'i detaii recoj'ds of the phone i-egist'cred to M'r, Cox, as

plotted by Detective Herfordl, provided celi.ular site location iiiforn-t.ation ofa.ppmxirna{<;iy42'"il

and Ames Avenue during the phoiw. cails at 7:36 p.m. ;i!ul 7,45 p.m. "I'hci'eafter,, at 7:57 p.in,, ifie

ce.l.lular tower used by the nuniber registered to Mr. Cox. was in use of (he cellular tower nciir 721'111

I
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and Ames Aveniie, with an esfini'AtGd distance of 1.22 milt's from die most fccenr tower iised al

42!111 and Ame$ Avenue, where the Ames Avenue Convcn.icnce Store is loccitecl, (1036:2'24).

Wht:.n <i "'tra.nsaction" occiii's on a ccliular pl'i.one, t'he p.hoiie wiil "con.imunicate." with tlic

tower that the device has the best relationship with. (971:17-23; 998;18-25), Ti:'iis is not necessarily

the closest tower, as it could be aftecred by the vol. time ofcaJIs a( IJiie time, geograpl'i.y, or exti-erne

surges ofd.ectricity. (97i:!4-23; 998:18-25, 999:1-2:1; 1048;3-25). In this event, ihe phone wi.U

regisfer or communicaf.e w.ith another tower, (1049:3-.!2). Spec'ificaiiy, in Omal^a, Nebraska, th.is

would likely be withm approximately a miie. ('1049;3-12).

Detective 'I-i'erfordt, cluritig the coiirse ol11 'tl'ie inve.'-i'ligation, also took. the opportunity to

review the celluiar records .('or (he phonie number registered to .Mr. Deniiia around the time o.'fthe

homicide. (!045;17-1046;20; I052;3..1053:25). ThLs analysis was done al the (JircctJon of

Detective I'linsley, (]045;,17-!.046;2(); 1052:3-105,3:25). De.'-ipite his efforts, the detective was

una.bie to t'etricve any cellu.lar site locaiion in.formatio)! .fi'omi said records as t.herc was complete

inactivity on this ccI.l.Lilai' phone a hci):f bour to <m hour before ancf after tlic shooting. (1.045:17-

1046.-20; 1052:3-i 053:25). Na.m.eiy, M',)'. Dennis' cellular phone was deplete oi'aciiivity from 6:46

p.m. to 8:04 p.m. on. March 6,20,17, (1123:2"'].6). This coi'np.iete lack of records could have simply

been. attributable to nonuse of the phone. (ll052:.3-1053:25). However, it a.Iso coiild have been due

t'o a liser jnaniially tLirning ot'Tthe celluiar phone or placing the phone in "airplan.e made" during

this tinitiframe surrounding the homicide, (1052;3-I(.)54:i2). .In airplane mode, a eel Idar phone

will not transmit or t'ec.civc a. signal. (1054:4-'12). Nonetheless, it was unusuai for this particular

number as there was regular activity fi'om November 2,2016, all. the way through March 27,2017.

(1123:2"! 6).

Furlherniore, Detective Herfordt analyzed the ccliitlar site location iniormation for the
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phone ni.imber registered to Mr. .Lafoi'i. Roger.1'; in the hows leading up to tlK- shoo'ting. From Ihis

analysis, lie was able to discern 1,'hat: I'Jie ce.ll.ular sile location informi'.ilion revealed t!i:e plionc niay

have been in the general <'irea of 73''(i and ('.j'raceiand Drive, neariy ihe Skyline Rctirernent

Communily, at 7:16 p.m. on March 6, 2017, the day of the shooting. (1058;]8-.]()6();]7; Exhibit

169). Detective llerfordl analyzed a total of'.vu- ca.l.ls tiiat commun.i.cEitcd with Ihis particular tower,

located at 7350 Gracc.fand Drive, starting i\t 7:16 p.m. Subscquentiy, there were calls connecting

to this tower at 7:22 p.m., 7:23 p.m., 7:30 p.m.., 7:36 p.m, and 7:41 p.m. (1.060:18-.).06.1 ;I,l),

'I'his .saitie cel!u!<u- lower, tower 609, was in iise by iinother riLimber Detective IIeffo.rdt was

a.sked to assess by Detective .H'insley during ll-ii;: same t'imcfi'ame—a. iiumbcr attributed to a Mr.

Willkun McNea!. (1061:18-1063:10). U'uring the course tlie inves'ligation, Detective Dinsley

discovered thai ai the time of the. homicide, M;r. Mc'Ntial was Mr. Rogei's' "plug." (1120:14-

1 i 2'1 ;17), In other words, Mr. McNcaI supplied Mr. Rogers with the marjju.ana that he distributed.

(1120;14-;112];I7). Detective Hinsley's invesl.igation further .revcaied that on the day of the

shooting, M'r, Rogers owed Mr. McNca), his si.ipplie.r, some. nioncy to a point where iie seemed

desperate. (1120:14-1i2i:l 7).

Iii t<ital, Detective I-k-T'fordt plotted seveii phone calls •from the phone registered to Mr.

.McNea) between 5:00 p.m. and 7:57 p.m. on March 6, 2017, (3063:1-21,). Specifically, DeteO.ive

I'lerfordt beiievcd the cellular phone: Co be located nine-teiitlis of a m.ilc from tl-ie tower duriiig these

seven calls. (1063:1-21), The ctis'tance between the siibjec't'tower, 609, and the regisiercd address

lor (:)i.e piione a.ssocia.ted with Mr. McNeal, is a iiltie under Q m.,i,!e by Detective Hci-fordt's

cdculation. (3.063:6-1068:8; Exhibit 170).

M.s, Lareah Ca.ritir-Thoma.s,, a ''friend'1' of.Mr. Forrcst Cox, did not recall seeing Mr, Cox

oil March 6th or 71'11 o!'201.7. (.!.08!.:2-11). Albeit, there would be times in which Mr, Cox woiild

!
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spend t.he night at her residtince, (i.08.i:2~11), Furthenuore, when Ms. Carter-Thoinas was

interviewed by Detective Ilinsley a.pproxi.niately a yeai" after the shooting, she report.ed she could

not recall if she was with Mr. Cox. on the evening of the shooUng. (i084:-1.086;8),

Dr. Michelle EIie'iT(ihereinartf;;r "Dr. Eliefr'), a forensic pathologist, conducted the autopsy

oCI.an^'i Rogers, ('641:6-1)). Durii-ig the course of the tuit'opyy, Dr. EJicff observed a gunshot

cntranicc wound on Mr, Roger's back, riglit side in the hip area. (649:4-9). 'Die gimshot traveled

from. the back to the front, right to left, at a slightly downward trajectory. (656:21-657:5). Upon

conducting the autopsy, Dr. fc';{i.eff w£i(> able t.o determine lo a reasonable degree of medical

certainty (:h;-it tliie cau.se of death to Mr, Rogers was a gimshot. wound of the iower torso. (663;}!-

18).

S'UMMARY'OF ARGUMENT

Oil th nov<.i review on the matter, this Court sho'ulcl reverse t.lie holding of the triai court isi

denying the m.ot.ion 'to suppress cellular 'records as the search warrant, wtiich set forth in its affidavit

{'hat there was a text. 'message seiit by tLc deceased .more than ati ho'Li'r before tlie iihooting, EIS rt was

UR.suppor(ecf by probaLle cause to believe that evidence ot'tiie crit'ne would be found oil the cellu.lar

phone aiid furflser failed to particiilarly describe the evidei-K.'e U) be searched an.d seized. Morcover,

jl. was reversible error for the tria) coiirt, to apply the good faitli doctrii:ic as tliie search warran.t foi-

th.e cellular phone amounted to a gei^eral seat'ch w'at'ratit. IT was also reversible error for thti trial.

court to ovcrru.Ie the objcclion and deny the motion to SLippress~ wherein ihe cellular recdi'ds are

derivative of the inilial unlaw.Cu), sea.rc.h. In addition, the trial court in.con'ect.ly app.iied, on its own

inoiion, the inclepeiident: source doctriiie without making the requisite factual determinations of

this FourtJi Amendn'icnl exception, l-'inally, reversal of Mr. Cl'ox's conviction.s is \v;in-ant?d as tiiie

trial court, erred in deiiying the motion to suppress; Ktatementii, acquired contrary to the protections
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guaranteed by Miranda.

ARGUMENT

I. THE TRIAL COURT SM.OIJt.D HAVE SUSTA»;NED THE MOTION TO

SUPPRESS EVIDENCE ACQUIRED AS A RESUL'I1 OF THE EXECUTION OF A

GENERAI. SEARCH WA.RRANT, LACKINt; IN AN KVIDENTIARY N'EXUS '!'() THE

CELLtJLAR PHON.E AND PART'ICULARnT.

The Fourth Ametidn'i.cnt of the United Slates Con.sititution p'rovides •>[lt]he fight of ri'ie

l.->eop!e to be secure in. •iheir pet-sons, houses, papers, and effects, against Lin.reasonable ye'arcjies and

SEiziu'es.../' and further gu.aran.tees "no Warrants shail issiie, but upon probabie ca.ii.se, supported

by Oaib or af'finritition, and particiilarly dcsc.ribing llic place to be searc.hed, and the persons or

things to be seized" (emp.iias.is added). Conseqitentiy, the e.xecutio.n of a search wa.i-rant without

probable cause v.i.olate.s the Fourti-i An-itindment. Siale v, Spnmscf\ 283 Neb.531,537, 8 i I N.W.2d

235, 242 (201.2). 'I'herefore, h-i order for a search war.rai^t to be valid, it; must be s'upported by an

affidavit ihat e?jiabii.sbe$ probable cause. Id,

Probable cause siifficient tojusrify the issuance of a search warrant exists when Ch(;fc is "a

fair probabiiity I'hat contraband or yvidence of a crim.e wi!!. be found." ki. at 537, 81 1 1S.W,2d a.1:

242. T]ie Nebraska Si.iprenic; Court has made c!car, that in order to establish the requisite probal)lc

cause f0): issuance of a warrant, "it must be probable ihat (1) the dcycribcd items arc corme.ct'ed

with crimina] activity and (2) they are to be I'ound in (Jie place to be searc.iied." Id. at 540, 81 !

N,W.2d at- 244 (en'ipliasis added). In eva.l.ui.iti.iig thE;' siiffi.ciency ofai'i a.tTtdavit, the reviewing court

•is .limited to ihe circuni.stan^es and infot'm.ation contained within the four corners of the affidavit,

M. at 540, 811 N.W, 2d <it 243-244,

The Fo'u.FthAmenciinent.requirem.ent ol'probable cause •)!:> closely related to the reqiiircment

I
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ofpa.rticularity. Id. at. 540, S] !. N',W.2d at 243. According 1,0 the Nebraska Supreme Court, <k|'t]he

l'''outidi.ng I-'alhers' abhorrence of the Hn.g.Iish K.i'ny'K u'ie o 1:'genera) wan'anls—whicJ'i allowed royal

officials to engage in general exploratory rummaging in a pe.rson's be!ongii'!.gs---wa.s the itDpctus

for the <tdoi?>.ion of the Fourt.h Amendinent. Simply put, the i':'ourth Atneia.dnient prohibils -ilsliing

expedit.ion,,s,'" Id, Fuithet'more, t.iic piirposc of this particularity requirement, in. part, "'.is to prevent

'{he issiiaiice ot'warrants on loose, v^gi.ie or doi.ibtf'ul bases of fact,"' /(/.

The Court in Sumford v, Stale of Texas, 379 U.S, 476, 478-479 (1965), emphatically

rejec'tcd the validity of a seai'ch warrant for its lack of particularity wherein law entorcemen.t. was

permitted, to scarcli the defendant's residence for ''...books, records, pamphlels, cards, receipts,

lists, rnemorai'Kla, pictiire.s, recordingy, ynd (.il'lier writtei') instrum.ents concen^ing (.he Communist,

Parly oi'Texas,.." The basis for tin' application of ('lie search warrant was that law enforcement

had "'received information from two credib.ie pcrsoiis'' that the defendant 'had in his possession

books and reco.rds of the Communist Party, which was in violation of Suppression Act. A7. at, 477-

478.

The Courl., in fi.adi.n.g the warfaiit iincoiisti.tufionai., described the worcis of the Fourth

Ai:nendjncn{ as "precise and clear." Id. at 481. .l-'urti-ier, the Court explained that the words in. the

Fourth Arnendn'i.enl "...relied the deieTmmation of'those who wrote tbe Bill ofRighti; that. the

people of tl^is new Nation sh.yuld forever 'be secure .in thei.r persons, house, papers, and effects'

•('rom i.ntrusion and seizure by officers acting u.nder f'he 'unbt'idlecl authority of a gcnerai warrani."

,!d. The purpose of this specific language, the. Court noted, was to prevent the type of hlanlwt

tMthority that had been, permitted ui.'ider the Crown for officers "to fiearc.h where they plea.sed for

goods imported in violation of the British taK iaw.s." /;./. (emphasiii added). The particularity

requii-emen). oif'tlie Fourth Amendnieut "'..jnakes geiwral searches under thenn impossible atid

.!

j
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]:)revenl,(i the ,tiei'zi,.ire ofoiie t.liis.Tig under a warrant dcscrtbing an.othe.r." Id. at 485 (citing Murron v.

U,.S.,n^ U.S, 192> 196 (1927)), Consequently, the Court held,

I'l'jhc point is that h was not any conl.ra.bdiK] of that kind which was ordered to be

seized, bu.t liierai-y mat.eria,1---Ll3ooks, record.s, painpiilets, cards, receipt's, lists,

m.emoranda, picturey, recorcfin.gs and ot.he.r written i'nstrumetits concerriifig the

Commuiiist Party of Texas...T'hc indiscriminaie sweep oF i!i;il languagG is

intolerable. T'o ho'ici otherwise would be fa.lse to the terms of t^e Amendm.ent, .faisc

to its meanj.iig, <in<;I fa.Ise to its history.

J.d. at 486,

Recently, the Court has dctcrnritied iii Rile:y v. Ca!ifwniu, \ 34 S.Ct. 2473 (2014). thai theye

lToii,rth Amendment protecfions extend io the search of the digit'al con.tents of a cellular plionfi. The

Court reiu'sed to extend the seiirch int-'ident to arrest doctrine to cellular piiones, rcasoiiing that

neilher ol'flcer safely nor destruction ofevidence---dat>':i lTW~n the phon.c.—-wa.s at issue. M. at 2484-

2486. Further, in support of this concliision, the C;ourt explained that' cell phones differ both

qiiant.itat.i'vely and qualitatively froiii oti-ser objects 'ihat. niay be found on. cm arrcstee's persoi-i., /£/,

at 2489. Nymely, l.he mast. iiotiibie di.,st.ingui.shmig feature of a ccli plione as opposed to other objects

i'.hi.rt might be kept on an an;estee's person is the "i.mifiense storage capacity.'' A'/, At the time this

opinion was publislicd, the Court detennined that the top-selling sn'iart phone had ll-ie capacity to

store '"'millions of pages of (.'exl,, Ihousands oC picti.i.res, or hi-tndreds oi' vldeys," /<:/. (einphasis

added). 'I'hus, the Court held, l'[l.]he fact. that tec.hnuiogy now allows an. individiml to carry sucli

inforiTtaiiai-i in hi;? hand does not make the .info'nnat.ion any less worthy of the protection for which

the Founders foiight.''//.!', at 2495.

Iii doing so, the Court acknowledged iis precedent:
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In .3.926, I.earned Man(.l observed... tJ'iai. il is 'a totally dil'iei-ent thing; to search a

man's pockets and use a.gainst' him tliiat th.ey contain., fron.i ,i'ansac]<.i.ng his hoii.»se. for

evcrytliing which may inci-itn.it'ta.t'e liim,' If his pockets contain a cd! phone,

howt.'ver, t'hat is no longer ti-Lie. indeed, ti cell phone search wo'uld {ypk'aliy expoKe

to ths governmenifw more (him {.he exhuwlivt: fsearch of'u hauae...

Id. at 2490-2491 (c'mpliasis a.dded),

rli"herefore, the CoMt detennined l'[o]ur answer to the qu.estion of what poiicc do before

searching a cell phon<;:,..is according'l.y simple—-get a wan-anl:." kl. '<\\. 2495. These Fourth

Amendment protections, however, appjy not only 'to 'the substantive content. of a cell plione, but to

cell-site locar.io.il itifoniuttion (he.t-ei.naftcr "CSLI") data of a cell phone as well. Cafpentv-r v, Umted

Sun^, 585 U.S. .,,,,, 138 S.Ct.2206(2018).

T'he Coi.irt in Carpenter refiised to apply tlie exceptiori to the Fourtli Amendmenl of the

third party doctrine to CSI..-I, holding lh<U' an individual has a rea.sonable expectation of privacy "in

the record of his pliysical moveni.ent.s as (;aptu.red th'rough CS]:..I." /(./, In support of'ili.''i holding that

a reasonable expectation of privacy exists, t'i'ie Court rcasoiied,<1',. .the timosfatiiped data provides

a,i.-i in'tims.ite window into a person's li.ie, revealing not only his particular movements, but Through

them his 'faimlial, political, professional, reUgious, and yexual associalions-''" /<:/. (quoting Unilt.'d

AWc'.y v. Jiwes, 565 U.S. 400, 412 (20}2}(opinion. of Sotomayor, J.)). As a result, when law

enforcement obtains CSL1 data from an individual's wireless carrier, this constitiites a search

piirsuanl to (.lie Fourth Ariiendn'ierit. Id.

Fiirt'he.)', the Court, expj.ain.ed, "[hjcrc tbe progreiis of science has a'iTorded law ciifbrctirnenl

a powerful new tool to carry out its important •respon.sibilities, At. the same time, th,i?> tool. risks

Government encroachment of the sort the Frarners. "aftei: co.nsulti.ng the lessons of history.' drafted

i
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the. Fourth A.mciKimcnr to pr&vmt:' Jd. (citing Unifec! Slale.v v. Di Re, 332 U.S. 58 f, 595 (! 948)).

As a resiilt, the Coiirl. held '"'[i'jn light ofti'ie deeply reveiilin.y natiii-G ofCSLI, its depth, breadth,

and cornpi-c'hen.'iivc' reach, and the inescapable md aiitomiit'ic nafiire ofi'is collectioii.,,," (he Fourt.'h

Aine.n.dnient protects such an invafiion, generally neccssita.ting a search warraiTt, ./<•:/,

The Nebraska Siipi-eme Court dcte'rmiiied in Stale v. Sprungcr, t.ha.t the affidavit subrnitted

ill support of the searcli warrant of the defendant's compi.iU'rs did not establish probable cau.se,

283 Neb, at. 538, 811 N.W.2d Lit 243. '(.n Spningef, law eirforcement was (;onduct.ing an

investigation regarding a credit card fraud for the piirchase ol'Cf.imputer equipnient, Id. at. 533, '& \ 1

N.W,2d at 239. TIu' conipirter equipm.enl was sent to an address i.n the State of New Jersey. A/.

I-Iowever, law enfbr^enienr discovercci that the 'Inttirnct proloco! (IP) address used for (.he pLircha.se

belonged to a.n apartment in Nebraska. kL This apartment was that of the <lef'<;;n(.I<i,ntts. Id.

Thereafter, law en.forcen'icnt obtaiiied a. searched, warrant allowing for the seizure of"<[a]ny iind all

compu.ter equipment" tliar wa<i in the de.fendant's apartment, lii at 534, S'! 1 'N,W,2d at. 240. Wlien

officers were executing l.hj.s search warrant, the deputic.s discovered additional facts that led them

reqiiest a second s'earc.h, warrant, Id,

Specifically, law enlbrcernenl .[bund if. pertinent in cstablishiiig probable cause for f.ii.e

second warmnt tliat whcin the defendant was informed that depulie$ were t'aid.ug his coinputers, the

defendant asked if he could first delete some 'files. /(/, I"Je was denied pcrnitssion by iaw

enforcement. Id. Subsequently, deputies asked the (.lefen.dant if lie had cliild pornography on. his

coniputers, which the defeiidant denied. Id. Severfi] days Jater, the defetida.nt'.'ii attorney contacted

the deputies, itiquiring aboiil t.he uhi.id pornogjiiphy case t.h.a.l was being iiivt.'.'itigated, Id. The

defendant's lawyer s'liited to deputies that tl'ie defendant had told h.i.in ^his computers had been

taken to look for Child Pornography."./i'/. It wa$ these a.ddit.io.ncil facts—•t.li.e defendant's request to
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delete files on his con-ipiitei- and the call froni. the defendant's attf>r]Jiey--thai'. led law cnfo'rceiiient

lo apply (or a seconci search war.t'an.t. Jd,

The county court aiit.horized tl.i.e second warrant so that. law enforcement couid search the

coi'nputers for evidence ofcliild pDt'nograpi'iy. ki. As a resi.iit. of this search, rtie defendant' was

ciiarged with 20 counts of Possession of Child I:)ornogi;aphy. A,/. 'l"}:ie State did not coiitend that J<w

en.forcenienl discovered or 'would h,ave discovered the chiid p()rnogra:piliy as a result of the first

search warraiit, which was an investigation of'lihe credit card fraud. fd. at 537-538; 811 N.W.2d a.(:

242, T'hcreforc, the validity ot'the search of the defendant's computer that resulted in the discovery

o'l'chiki pornography hiiiged upon the second search wa.n-anl. kl. cil: 538,283 Neb.at 242,

I.Jpon de. nova review, tiie Ncbra.ska Supreme CrtD'ri (ie'term.ineci that these additional facts

discovered by law enforc.emc.nt du.ri.ng the eKecu'tion ol'tJie initia.). search warra'nt dkl. rtot establish

probable cause suiTicic.nt to sapport tlie i$sit<.'inct' of the second searcli, warrant of the defendaiit's

coiiiput.er. /(/. at 538, 8 11 N.W.2d at 243. The court first analyzed the communication beiween I.;iw

enforcement aiid tJT.e defendant's aiforn.cy, iTndiiig ''[tjhe (''act that Spruuger's iawyer calied the

depiities about their i.nve.stigaiion does noi esiabiish ihai. Spn,inger h.a.d admitted to poasessing child

pornograpliy.''1 hi. Further, the court det.ei'miin.ed that this inquiry did not establish probable cause,

it was not a si-iggestion that the defeiidant hsd conrinit'ted a. crir'ne, but: rather was siniply a refleclion

of t.1-1(:; cleputy''s statement, !d. 'l"his did not "add to & iinding of probd.bl.c c.a.i.ise (.0 search. fo.f chiid

pomograpliy." Id.

The Nebraska. Supreine (-'OLirt also 'ri;-jected tJie contention that probable cause existed based

upon the defendant'y requeiit to delete .files before law cni'brcemeut seized lus computers, Id. at.

540, 8'1.1 N.W,2d at 244, In support of its conclusion, the court ^'knowjedged that "[.i]t is tme that

the fa.ci Sp.nmger asked lo delet'e some l'ile$ mighi haw raiwcf ti .yu,<.7»'c?'on," but nonetheless
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ddern-tiued that this stispicioii d.id not amount lo probabit;' cause, f.cl. (emphasis added). 'I'he court

provided that iftiic search of the defendant's coinputcr had been aiiowcd, "['t'Jheir Kearch would

have am.ountcd to a ruininaging t'hrougli a (.reasure tro've ofinfonna'i'ioft," /<-/-

Moreover, m its rationale, the court set forth, lll[t'jhc niodern developrneni. oflhe persona..!

compuiei: <iiid its ab.iiity to .store anc! i.ntci-tniiigle a huge cirray o'fonti's persona.1 papers in a. single

place increase.s law ei'ifoi'ccmei'it's ability to con.diicl: a wide-.ranging scare]') mio a pcr.'ion's private

affairs, It thus makes she {Mfliciilarity cmdprohahk' caiise reqwreme'nls aU [he more imporu.mt."

1c), at 540-54!, 811 N.W-2d at 244 (citing Mink v. Knox, 613 F.3d 995, 1010 (1.0th Cir.

2010))('(i;)i'ipha.sj.s added). Accord ingty, tiie Nebraska Supreme Court deten'nined that the affidav.it

underlying the search wan-anr did nor establish y. fyit; probability that parti.cutar evidence ofchiid

pornography would be found. /(/, See U.S, v, Schut^ 14 F.3d 1093 (6th Cir. 1994)(-While an

officer's "training and experience' inay be considered in determining probable- cause.,.it cannot

substitute 'for the lack of evidentiary nexus...prior to the search").

The T'ent'h Circuit Court {•yf Appeals 1'ia.s repeatedly wa,rned of anci en-iphasized in the

impoi-tance of the parttcuiarity requirement when a.n elect.ron.ie device, is the subject of a search.

See U.S. v. 0(ero, 563 F3d 13 27, 1 132 (.10(:h Cir. 2009); U.S. v. Walaer, 275 F.3cl 981, 9S6 (.] Oth

Cir- 2001); U,S, v. Cwey, i72 F.3cl 1268, .1275-1276 (10th Cir. 1999).

The Tenth Circiiit Coiirt of Appeals reversed tlie dei'endant.'.'j convictions in United States

v. Can'y because the seizure oflhi:: cliild purnograp.hy on the computer was beyond the scope of

the search warrant. 172 F.3d at 1276, In Carey, t.he defendant was u.i;'idcr itwestigation I'or narcotics

salfs. Id. at 1270, A search warrant was obtained, allowing law en.forcement to search tlic

defendant's compiiters '"for 'iiarnes, telephone numbers, ledget' receipts, addresses, and otlier

documentary evidence pertaining to the sale and djs'tribufion of controlled substance.s." Id. ai. 1270,
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Upon examining the hard di-i'\''es> the detective discovered nurneroii.1? ;:,TI}Ci" files wi'th HCxuCilly

suggestive titles. Id. at 1271. The detective, opened one of'lh&sf;' filf.'s and discove't'ed itv/as child

pornography. ItL IJ'ltiinately, ;.i.<i a re,su!t oF this sea.rch, the di;'fi;,::nd?in.t was c.harged with EHid

convicted of ''posse.'ising a computer hard drive thai contained three or m.ore images of child

pornography produced with niateriaJs shipped in irrterstatc commerce." Id. at 1270.

tjltiinat'ely. the Tei-ith Circuit Court i:)C Appeals ht,;lti (hat law enforceincnl; must specify

within a se.a.rch warrant which type;:; of files a.re sos.i.ght for sea.rch and seizure. Id. at 1275. .E^cause

law enl'orcemen't faijed to do so, and the ".seizure of the cvklence upon which the charge of

co.nvicf.j.on was based was a uonscquctices of an uncoiistnutional geneml search," the court

reversed and. reTna'nded the del enda.nl'.s conviction for the Fourtli Amendment vioJution. ,/rf, al 1.276

(empha.'ii.s added).

The Dist.rii.'t ofCoIiimbia C'ircuil.' Coiirt of Appeals in United Siatea v. Griffith, 867 F.3d

.1265 (D,C, Cir. 20] 7), reversed the JLidgmctit of the district court and vacated the defendant's

conviction wherein the search warrant WAS iinsupponed by probable cyLiye, w1-i.icii al.lowed law

enforcement co imlimitedly yearch and seize the. d(;'::f'(;'nd<'i.ntl''s ce.il phone. J.n doiii.g so, t!ie D.C.

Circuit Court of Appeals recognized precedent that has .iong distinguisli.ed between m aft'est

warran.tand a search warrant. Id. at 1271 (citing A7^y^/6/v. ^.,.¥.,45.1 U.S. 204, 21.2-213 (i98I)).

T'hus, the court held "jrjegardless ol''whether an individual is validly Kuspected orcommitl"ing a

crime, an applicatiori for a .search wan-ant concerning .his property or i^ossessions miu.st. dem.onstrate

cause to believe that 'evidence is likely to be found at tlie place to be searched.'" /(':/. (citing Groh

v. Ratmrez, 540 U.S- 55 i, 568(2004).

I'n U-ie aff'i.davit underlying the yea.rch waiTant m C/nfflfh, idw eni:brcen-ient set forth tha.l a.

stiooimg had occurred between to rival, gangs as a result of a con;n,k;t. ,/<•/. at 1268, 'The dcfa'Klant

1
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was a n'lcmbcr of one of the rival gangs. ./J, M.ore imj)ortai'itl;y, he was suspecte<:t ofbei.ng the dri.ver

o'ftltti getaway car., which surveillance video had captiired circliiig tlie Kcene of the shooting. lcL at

1268-1.269. T'h.i$ Kurveillanc-e videu also led ia.w enforcement to discover thai a n-iatching vehicle

to the one depi.cte.d .in Ihe video was registe'rcd to t,h<; defendant's mothyr, who confim'i.ed ihai tl-ie

defeiidant had bceii ti\s principal uycr of the vehicle a.t the time of the s.liooting, /rf. ar 1269. Fuil'her,

while tlie del'endant was incarcei-attit.1 on ui-sretated charges, a nLimber ol'hisjarl phone calis were

recorded. Id. Of particulai- notie were two phone calls, one made oil the day his mother was

intei;vie\ved by law enforce.ui.cnt, where t.fi.e defendant stcited, 'man you know it'y about t.hal.,' while

speaking to anotlier suspect in. the shooting and the other call where the two i.ndividuais bricf'ly

discussed a ''whip" (slang for car). kL All of this information. was set ftirth in the. ten-pagc afliclav.it

yi.ippo.rli.ng the search warrant, w'herein lh<; afluiint--a 22-yea.r veteran of the police department""""

additionajly opined his belief tiiat the defe.t-idimt was the getaway driver. Id, Noaethdess, llie D-C.

Circuit Court o'f Appeals held the search warratit was un.sii.pported by probable cause and un.du.ly

bro&d.h'I. at .! 271,

In read'iing its holding, the court again relied on precedent as establisiicd by the United

States Supreme Court, and opined, "[t'jhere must, of course, be a, nexus,,, between the iS:em to be

seized and criminal behavi.oc.'" Id. (citing Wm'den, M'd. Pffw'tcntfary v, Hayck'n, 387 U.S, 294, 307

(\1.967)), The courl: fcjectcd that such a tiexus existed as there was no reason to believe contained

within tl-ie afl'idavit to beliii've that the defetida.nt owned a cetl. pl'ionc or tliat any cell phone lie

•possessed would contain incriminating e.v.idencf;' of his suspected offense. Jii a.i. 1272-1273.

Accordingly, the court held l'[b'|ecause a cd! phone, uiilike drugs or otlier contraband, is not

iiiherently illegal, there must be reason l:o believe that a piiofie may coiitain evi.dc.n.c.e of'tiie criine."

Id, at 1274. As there was no reason for $uuh a beiief,, the warvaiit was deemed constitutionally

j
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invalki. hi at 1278,

A niin'iber of coiirt's have c.oncluclcd that a search oi' an eleci.ronic device "gives r'ise to

heightened pQrii.cularUy coficerw^ See (./..S'. 1..-. Ckdpm, 720 F.3d 436, 44(i-447, 449-450 (2.ix{ Cir,

2013).: See U.S. v. Puylon, 573 F.3d 859, 861-865 (9th Cir, 2009); Stale r,. Keodara, 364 P,3d 777,

781 (Wash. C;t. App. 2015); S'Me v. Griffith, 120 P.3d 610, 61.4 (Wash. C:'t, App. 2005). The CoLirt

of Appeals of'Washingtoii. held in Suiie v. Keodara the searci] warrani ol'the delendant's c(;II phone

to be ui-iconstitutiona! as it was a general warrant and impermissibJy overbroad, 3<)4 P,3d at 78.!,'

782. The defendant wd,s inivolved in a slwoti'ng, for which he was liltiinately convicted of first

degree murder, three coiuits o:!' first: degree assault, and unlawfiil possessioit of a fireanfi. /(/. at

780. H'owever, prior t.hereto, tjie defendant was app'rchencltid for an unrelated incident, al w'l-iich

time law enforcement seized his cellular phone. Jd. at 778. The ce'liujar phone was localed within

a. vehicle along with illegal na.rcoti.cs and drug parapheniaj.ia as a re.'iiu.lt of a traffic stop. Id. at 779,

A search wan.-aii.t. was obtaiticd to search the clefcndant's plione based upon an officer's

e'xtensivi1 tramm^ and experience with gan^s thai tli.ose .so affiliat'ed frequently iise their cellLilar

phones to lake and store phoiogmphs of illegal activity, kh at 778 (eiTiphasis added). Afi a result

of this seyrch, l.e^t messagt'y and phot.ograp.iis were obtained itom t.he defenclan't's phone tii.atwe.re

iised as evidence againBt. iTiiin du.ring die course of trial, M. at 778-779,

The Court of Appeals of 'Washington r'ejected tiie validity of the wat'rant., .reasoning,

"j wjitho'iit. evidence linking Keodara'y (defendan.t's) Lise ofhis phone to any illicit, activity, we find

Ifae affidavit to be insufHcient un.der tiw Fourth Amendine.nl·.," Id. at 782 (empliasis adcied). F'urther,

the coiirt ex plained, '4... f'noi'e is /•eqtiif'ec/ or the wcessaf-y nexus ihan f hi: me.re posfiiMlty ojftwUn^

recofds of criminal activity."' Id. (eniphasis iLidded). "I"he State's argunient'--tha'E the affiant

of't'icer'!:, '•'wealth of specific experience and trsuni.ng" with ga.n.gs created tliie cvi.de.ntiary nexus
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between l.he evidence wd the defendant's phon.c-'-wa.s unequivocal i.y rejected. I'd, at 782-783,

M'oreover, not only was the warrant lacking in probable cause, btit it failed as; to the

particiiiarity i-equit'cmenf of the .Fourth A'men<lmt;nt as well. !d, at 783. First, the, warrant failed to

establish a limit as to wha.!. type ofinformatlotii or data couJd be searched on l-he celluiar phone, M.

Second, there was no temipora.l limit as to the int'brmation that was s,y be .secirched as a result of the

warra.nt. I/L "("h.i.rd, the warrant. was not sufficiently par|:'i<;iilar i-tierely because i't lim.i.ted the search

to evidence of certain, eiiu'rncrated crinie$. hi. Cousequently, the coiu't held the warrant was

overbroad, lacking in probable cause Mid partjcularity. f<:f,

SimilLiriy, ihe Supreniie Court of Massachusetts ill Comm.on-wealsh v. MriU; affinmd the

(.lecision of the tria.l court, rejecti.i'ig the vaiidity of the search warrant i'or the defendant'K cellul.a.r

phone for its fail.ii.re to satisfy fhe probable cause nexus reqi.iircmen't of the Fourtii AinetKlmcnt. 59

N.E.3d 369, 376-377 (M.a.ss, 2016), !.n WhUe, at the time the defendant's cell phone was seardieJ

and seized, law en.force.m.ejit had sufficient i-eason to believe that the dei'endant •was one of three

tiiispcc-tK involved in, a felony and in fact charge as well as an-esi. hin.-). for t'jiat offeiise. /<•;/, at, 373,

Nonetheless, law cnforccinent "had no informf.iti^n that. the cellular t.cle.phone had been iised to

plan., c.ornmit, or cover up tlie c'rirni;!, or that it coi-itein.ed any evidence of the criine." Icf. •sl 371.

.Rall-ier, tlie detective was aware From his; training aiid experience, tliat cell phones are IrL'quently

•iised when an. o:f.Yen,tie involves mititipie perpetrators and thus celi phones ofien contain use:f'ul

information with respect to the criminal investigat.ion. /;./. at 371-373.

In affirming the riUing ()fi.ii,e tfial coiirt, tlie Supre.ir.ie Court ol'Massachusetts stressed the

clisiinc'tum iiuder the Fourth Ametidmcnf between probable cause to SLtspect and. arrest a (iefe.ndatU

of a. crime as opposed to probable cause to searcl'i and <>c'ixe tl-ie sanie si.ispec.t's ce.I.lular phone. Id.

at 376-377. Further, the coiirt elabyrated that such a disti.n.ct.ion is critical because iu order •l'o sa.tiyfy
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the probabie cause requireinent oft'iie Fourth ArnendmeiU, the govemmient m.usl dcinonstrate 'ibe

exisfence of a nexus between the crime a.llcgecl and the. item to be searched and/or seized. /;/. at

374-376. While ti'ie biirdei'] on. tbc government to establish such a nexLis need not. be estab.l.is.hed

beyond y reasonable doiibt, the. court rcltu'ated that "'[.'•i'jtrong rea.son to suypecl: is not adcqiiate.'"

!d. at 375 ('c.iting Coiniw.wweai.th v. Kaupp, 899 N.E.2(j 809 (Mass, 2009); Commonwealth v.

Upl.on, 476 N,E.2d 548 (Mas;,. 1985). Moreover, in support of its holding, the rourt reasoned that

while the experience and expertise of law enforcement niay be considered in the nexus

determination, said experience atid. expertise does not alone pi-ovidi;: the reqiiisit.e ]ie.xus between

tl-i.e criminal activity and the ccllutar pl'ione TO be searched. hi This bo.i.lctp.tatc training and

experience, according to the court, cannot satisiy the nexus requiremenl'. ELS the Fourth Amendment

requires the e'xisiiertce oj:' part'icularized ev.idcn.cc related to a crimina] ofl:en.<;e, /<:/, citing

Commonwealth v, Dorelaf;, 473 M.ays-. 469, 502 (201I6)(poiice knew ij.i.at. del'endatit had been

receiv.i.ng phone calls and tc;'<T messagiL's on his ceili.ila.r phone; probable cause to search telephone

for "particularized evidence")).

Lastly, the court t;m.pli.atical,!.y rejected tiie govcniment's pos.it.ion that w'heiiever probable

caiise exists fco arrest: a, suspect, fo]" an offense and law enforcern.ent hA$ th.e. k.nowledge and

expe'cieiice to aver that a ccllulat- phone woiilcl likeiy contain evidence (.rf the particiilar criininai

oi'fensc, a nexus exists with that suspect's celluiar phonfc'. Id, 377. In doing so, the court provided

that if the govenirneni's position was accurate, then it would be rare wherein an individiial's cell

plione woi.il.d not be subject to search and. seizure foilowing an arrest for a cnminal offensc, 'I'his,

in turn., tlic coiirt reasoned would destroy the separate a.nd signi fica.nt. privacy interesifi an

individuAl has under the Fourth Ameiidincnt, Id, Tiuis, the court conc.liidecl that the search warrant.

lacked the requisite nexus for probable cause to search and seize the defendant's ceil phone, despite
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the existence of probable cai.ise to arrest tfie dcfcndant for n-iiirde'f. Id, at 377-378.

I-.ilte'wise, t}ie Delaware Suprcinu C','o'iirt in Kuckham v, Stale, rcvtirs'ed ih.e (.iei'endiuit's

conviction wherein *', ,,thc iicopc of the warra.nt so far outruns thai probable cause Hnd.ing-—and is

so lacki.n.g in parti.cuiarity relaiive to that probable cause fmding--tha.t it qualifies as plain en-or."

185 A.3d .1 (l.iel. 20 IS), I'n. B'uckham, law eni'brcemenl: acquired a search waiTant .far the

dcfcndarit.'s celluiar phone upon i'lls an-est for atteniptcd first degree murder. Id, at. 5-6, 'I'i'us

warrant acquired for the defendant's piicine autiiorizcd law cnfoi-Ctiment to search. forGPS location

data (a.Iso biowii as cellular site location data, "CLSJ"), as well QS tb.c siny stored content data. ibi-

evidence of "Attempted Miirder Is1 Degree." ]d. at 6, '15. "I'he wan'ani app.i.i.c.ation set I'bi-tli tiiat the

probable caiisc nexLis betweeii the phona and the criminiil offense for which d'se defendant was

arrested way that. the phone was on (!"ie defenda.nt's person wheii lie was an-ested for atteinpTed first

degree miu-der, law e.nfot'cement was aware that the defendant had l^'w posting on social iiiedia

aboirt his intpcnding an'esil' (•<ss the warra.nl had been oiitsl.an ding for six weeks), that GPS clal'a

would be useflil to po'l'icc in their investigation ;;i.s l:o where tli.e subject llrearm wa''; located as it

was iinknovvi-s wli.ere the defeiKlaj"il: had been rt^kijng for the. six weeks .siiice Che warrant had becsi

issued for his arrest, and that crim.in.als often use cell plioiies •lo discuss t.hei.r o-iminal activity. Id,

at 15--1.6. The Delaware Supreme Coiirt, on plain error rtivie-vv of the warrant (as tiic defenda.nt

failed to raise llie rnatte'r in the .lower appellate coLirt) dett'r.mined that the search warrant and

underlying application did. not amount to probable cause to believe that evidence of the crime

would be fouiKJ. on the. phone. A/, at 1.6. Namely, the c-OLirt set fo'ri'h, "[p'jarticuiarly tinpcrsiiasive

was the statem.ent 'tliat 'crim.in.al.'i often communicate through ee.Uuia.r phones' (who does in this

day and age?")..." IU. at 17. M.oj'eover, the cuurt held that while the defeiidani's commentary on

his social media may liiiive been pertinei^ to his arrest warrant; that did not. provide a probable
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(,;<ii.we )ie\US as to w1'ly ll'iti ef'il ph(.>ne wouid (-•(.intsiin evidence of the c.rime itself, attenipted 'first

degree i'i.iurdef. Id, J?ui1;l-)e:r.tTtore, the search wiin'ant .failed {.he particularity reqiiircment as well,

allowing law caforcemetit to search cilt data (content and C.S1.J) on ihe phone \vilhoai. ;iny sort of

ten'iporal iiniit'aiion. !d. iiit 19. I.-asiiy, becau.ie "'(.lie p'rosycution's ciise ;i.gam&"! Buck'ham was iiot

iron-clacl," (Ji.e Delaware Siipreme Court i'eversed the defendant's convictions aiKl remaiidcd the

tnatter for new triai. Id. at. 20.

In the matter before this Court on de nova review, ('he intliscTi'iTiinate sweep ofthf; language

coniained within i.he AH'idavit and Search Warrant :i'or thi:! cellular phon.e records of 402-312-6473

is iatolerable, and t.0 hold ofhei-wi.ye, woii.id be false to the terms, meaning, and history of t'he

Fourth Ainendmcnt, T'tiere Ls no fair probability arriculated within the WEin'ant and sxipporting

aftidavil for the cellular phone that evidence of a crime w'iii be found. Insi-ead, Die Stiite relied

upon boiieiplaie language based upon the deteetive'y training ancl experience to es't.abii\sh (.ID

eviden.'tiary nexuy be.t.ween. the subject cellular phone and. tiie criminal iuvestigation. 'T'his •relia.iice,

as discussed above in a iiumber of cases, is inacfequa.tc in itself to satisly tlic nexus requircii-icnt of

the Fourth Amcndmeni: and therefo're, on ck nova review of the matter, this Court should find lh$

l:n'a1 coiirt coi-runitied reversible error in denyiiig the motion to suppress.

The affidavit: merely provides that Mr. Cox may 'have had contact witli the deceased, M.r.

Laron Rogers, on the day tliat he was shot, more than an hour befcrchand. AQ allegariori that is

hardly even, reason to sii.spec.t that Mr. Cox wa$ involved in the con'krnission o'l'a crime, iet alone

thai. eviclence of'a cn'mti will be found on d ceil phone.

On the day in dispute, law enforcement was di.spa.tcli.ed to ihe Ames Ave Convenience

Store a.t 1949 liours, where Mr. Rogers was located suffering from an apparenit guiishot wound.

Varying in'foniiation was provided lo law enforcement as to what tinie Mr. Rogers WAS released
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from work on this particular date, there was reaiion to beiievti it woy between 1800 and 1830 hours.

Near the time M.r. Roger?? left work, he was vi.si.tcd by two individuals, oi:ie ol' which was later

ideii.tilied by taw enforcement as Mr, Foi'rest ('.'.'ox. A data check was ccindLivted on Co?(, revealing

he fiacl se'tl'-rcportcd a phone nuiYibcr oi'402-3 2]-6473.1-l'owever, this wis.s reported approxim.atdy

One yaw prior to the shooting of Mr, Rogers, as this was—according to the Affidavit—seif-

reported in the year 2016. (E5,pg,4).

Law enforcemeiit' acquired the eel.!, jfhories located in Mr. Rogers' vehicle on the evening

Thai he was shot. A data download ol'tlie phone revealed that Mr. Rogef'y lia.cl sent a text message

al 1837 1'irti.trs-more tlian an Iiour belbre he wai; s,hot---to the number 402--312-6473, wliicli Mr,

Rogers !iad saved as the conl'.act number for "Fiiibba," (E5, pgs. 2,4), Bubba was also llie iiarne

provided lo an, employee at Boost Mobile, the place o'fernployn-ienl for Mr. Rogers, around 1841

hours, along with the phone number 402-3i2-6473. T'liis individual expressed a..n interest in

purchasing a ceil phone. (E5),

First and foremost,, accordi.n.g to the informd.tio'i. provided witiiin the four corners of (he

Affidavit, tlie p.1uinc nuinberlliat Mr. Cox .self-rcported to law enforcement in 20'! 6 dif]'er'i from

the number provided to an empioyee at Boost Mobile aiid that was Ihe subject of sin uulguing te^t

niessage by Mr, R.ogeit-s. Th.is dislinction, in and of ilse!.^ should render t;hiH Search Wsu-rant foi"

402-312-6473 invalid as it tails the Fourth Amendn.ient m each particularity a,nd probable cause.

Second, wliilc law cnforccmciit niay tiavc recognized one of the two black males in tiie

surveillance videos as M.r. Cox, the Affidavit fails to set forth wheliier the individual that provided

tlie ruifnbei- of 402-312-6473 a;nd th.e name "Bubba" was M:r. Cox or the other black maJe.

"("here.Core, I.Ii.ere .is no esta.blished correlation w.i.th.hi t.Eic Affidavit between "Eiub'ba/* M.r, Cox, and

this cd! phone number since the scif-rcportccl iiuinbcr by Mr. Cox and the one provided to the
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em.ployee is not (he same.

Yet,, even assuming there was such a correlation contiiined m the Affitlavii, this Search

Wan'a.nt. is so lacking in proba.b.le ciuisc (•hd.l, evidence o(" a ci'ime wil.1 be fou])d (.hercin imd

partiuiilarit'y in describing where and wha'l: evidence of a crime may be sei'u'ched and seized, that i.t

miist be rertdered invalid piirsuant to the Fourth Amendment by this Court, For sake ofargumern,

//'the Af'fictAvit had esi;ibfi$het.i that this phon.e nLimberoI'402-3'12-6473 wii<, registered lo Mr. Cox,

it sti.]]. fails in several respects in, establishing proba.ble ca.ii.se to believe evidence of a crime will be

foiind in the phone records for this number. T'he only in.formarion set fort.il in the Afftdavif about,

that. particular nmnber regarditig the day in ques'tion was that Mr. Rogers had sent a text message

to 402-3i2-6473, This meiisage was sent. at ^837 houry, ct time which, according lo (.he video

su.rveiilan.ee and t.lic employees a't. Boost Mobile as recoujited in the Affidavit, .Mr, Rogers may

have stilt been. at work. After a,I], according to video SLirveil lance—as set forth m the imder.lying

Afl-idavit"--t'he TWO rnaies thai: spoke with Mr. Rogers as he was leavi.ng work were inside of the

store at approxirnately 1.841 hoLirs. Therefore, at 1. K37 hours,, at which time ll'iis inessage was fienl,

he may liave ,sl.ili been convej-st'ng with (^ese in.dividii.tii.s be.f.orc lcavji-tg hiy pfa.ce ofemploymen'l.

1-Iowever, wl'ia'i is known is that law eti.forcetne.nt was not dispa't.c.hed to this location of the

Boost Mobile Store for the sbooting of Mr. Rogers. Further, if is known .from. rhe. Ai'Tidavit that

law en.forcen-i.en.t was di.spatc.lied to another locatioiii, Amey Aveni)e Con.venienct; Start;, at 1949

hours—more ihan wi hour later. T'herefore, i.he fact that si text. messa.ge was sent from Mr. Rogers

to 402-312-6473, a time at which he inay sti.il have been at work, does not provide probable cause

to believe that ttie phone for that number will contain ev'tciencc of the crit'ne.

Mr. Cox was not repoi-ted—witTiin the AH:]davlt--to be nl the scene of the sl'iooting, nor

was it reported that a text messa.ge was sent to the victim frura the a pbyne nii.mber reg'iBt.ered to

I
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Mr, Cox. immediately prior to or near the li.me of the sh.ootlng. At rnosi:, the Affidavit merely

reveals the two u'lclividiials .may have had in-pcr.yon coniaci at. Mr. R.ogers' place ofcinpioyttiejit

over an how btilbre he: was shot at a ciiffi'rent lucalioti.

M'oreover, the fact that a tc'x't message way se.nf. does not, in l-uni, reveal that a text rnessage

was received. The Aflidavit did no), contain KUCJI ijrfonnat.ion. Nor to inention, the Affidavit fiii'ls

to cstab.li.sti whether ll'iis phone niimber was active on the day of t.hfc' shooting, It also docs not

provide whether Mr. Cox had any cell phone wha'tsoever in his possession on this j)art:icular date.

A(;'(C): a.!!, even •if(:3i,e A1''T1 davit did establish ihat M'r. Cox ciud ''Bubba" is the same individua!, Mr.

Cox waB reportcdJy in Boost Mobi'lf;' inquiring aboiit purchasing a cell pliorie. While this i'lidividuaf.

did leave a phone n urn her, this did not establish that he possessed a cell phone that was iimctioniiig

and in worliing (.irder, Additi.ona.lly, as nientio.r.ted above, this nu.m.ber does not match tiis oiic that

law enforcen-ieiit noted as "self-reported" by Mr, Cox,

FLirther, it is botheryo.me thai within, the Affidavit, !aw c.n.forcernent i'ails to set fortii ti'i.e

contents off.he'text inessage sent on the cell phons bcionging to Mr. Roge.rs, lj:'this 'text message

sent at 1837 on the day oftJie shooting containeci it'rjbn'nation thai was even slightly relevant, surely

UK conien'ts wou.id be set foiti.t in the si'ii')po'i-ling Al'ilklavil, Yet, ihc coiitents of this text inessag^

were onutted eTitirely, even tliough ii.t t'l-ie time of the appticatioii of (.his search warrant, Jaw

enfoi-cen:'ieni possessed and had access to the phone belonging to the vic.ti.m, Mr, Rogers, 'n-ii'i, in

itself, i$ an adm.iss.ion tliat t.hcrc was no iiifonnation perlinent. t.o this c'riminal investigation within

the tex't niessagc ill questioii.

in addition, this search wan'a.nt. is overbroad and allows for the iindue rum.)7i.ag}ng that '(he

Fourth An'iendi-nefit was enacted to preclude. Any evidence obtained ay a result of this general

search warrant wys unsupported by probable cause and lacking in parlicuiarity,
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Although technology developed sign.ificant.ly since tlic C'ourt decided Slunford^ law

cnforccii-ient i-s slmj5ly reqiiircd to abide by (he I;'oiirtl'i Arnendrnenl, of which the termii an.(.i

meaning ItaVt; •i-cm;'i.iiied the san'ie. "i"lie ("ourt in R.iley cautioned tliat digita,! searches provide access

to ":f.a.r more •t.ha.n the i;'xha:u.;;tive search ol'a bouse,.," CoD.seqiicnt.iy, because this search warrant

allows for -the type of "fishing expedition'1 the Poiirth Amendtncnt was designed to prevent, this

search warrant should, be deeined Lincot-tSti'tLition.ai by this Coiirt.

Much like in Stanford, ll'ie •indi.scriiTi.inat.i;' sweep oft:he Idnguagt; in the search, warranl; for

the cell phone is .intolet'able, The affidavit in suppoil Cl'iereofdoe.i'i n.ot provide liow this cv.iden.ee

sought is related to any illicit activity, i'nslead, this search warrant iii akin to ti'ie one in SUinford,

wherei.n law eiiforcernenl Wci;', ptirn-iitted it) engage in undue ruri'inii.igii^g of the defendant's

residence for any (>ort of dociinientdtion evide.ncin.g that he way comm'it'l.iji.g a crime, in vj.o.ta'tion

of the Suppix'ssion Act, Yet, unii.ke in Stafiford, there is not even i.nformatio.n. from "two credible

persons" that M',r. Cox was comm.itt.ing a critne. Instead, there is infonnation tliat M.r. Cox may

have had face-to-fact coii.tact vvitli Mr. Rogers on the day ofhis death, aT'riving in a veliicle similar

to the sii.spect vehicle, nearly an hoiir be'fore the shooting. This .sedrch \\);iiTant that pern'iits Saw

enforcement to search both the coirtents and CSI..I data. o:!' the cell phone records caiinot pass

constitutional, n'lustcr.

While the fact that Mr. Cox inight have hdd coni.aci with Mr. R.og.ers on tlie day of the

shoot.ing upon editing a. vehicle that. was similar to i.he sSiispect vehiele may have raised suspicion,

just as i.t did not amount to probabie cause in Spnmge-r when the defc.nda.nt as.k.ed law enforcement

if he could delete some files from his compiiter t)cfore it was removed from his residence by

deputies for a child pornography investi gallon, it does not amount of probable cause to believe t.b.sit

evidence of a crime will be iburicl on the cell plwnv here in this horni.ci<:]e invesi'igtition,
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Conseqi.it'n.tiy, it was revcrsibJe cn'or for the triii.1 couri. to determine that the warrant way

.•iiiipponed by probable cause, .in part, becaLise "[tjhe a.ffidavit con'tai»s sufficient' detail 10 establiyh

probable cause that Laro'n Rogers \v;:iy shot and \va.s n'lurdered ancl tliat Cox w(.iv iwwec'led H) those

o-imes" (Order as to Defeni.lan'r.'s Moti.un to SLippress the Noveniber '14, 2018, Second 'Tdcplionc

Record Search Wan-ant, filed Mm'ch 32. 2019, pgs. 8-9)(eniphaKis a.dded), .Neither this Court nor

the Coiirt of Appea.ls has ever Ii.eld that probable cause to an'est au indivi.diial, in turn, provides

probabJc ca.u.se to search an tndivickial's cellular ]?.hone. For that niatrei", neither has the [Jnil.ed

States Siipreme Court, at least explicitly,

As the D.C. Circuit; Court of Appeals warneci in (•Inffith, fhe Masstichus'etts Suprcrnc Court

i.n I'Vhifi::, and tlie Su;p):ei:T)e Court of Delaware in Buckhum in addressing tii.is issue, the law provides

a c.1eai: distinction between probable va.use supporting ail arre.si warraj-i.t as opposed to probable

cause supporting a fisafch wami.nt. .tor tiie suspect's ce.lb.dar phorte. 'l"here musl be a showing wit'.h.in

a searcli warrant that evidence is likely to be fouled at llie p.1ace to be searched, with a nexus

between the i.tem(,':;) seized and the criminal bel'tavior, 'T'hjs nexus requ.i.res tnorc t'han a •lm(:'/-(;>

pwvibilify" ('.hat evidence of a criitie \vill be Ibund. It is indispuUtbly ina.deqi.iatc for a warrant to

be upheld simply because of law enforceinen't's ciesirc to discover a su.spect'!); j.i.keiy loca.tion

tirroiig'i'i CSTJ (iai.a u-i its investiga't.io.rii, which the coLirt crr'iphat.ica.lly rejected in Buckhtiin. TIie

P'ourtii Amendment, demands .inore 'than the mere possibiiity of finding records ofcfirninai activity,

and to hold ottierwisc, would allowing for taw enforcem.ent to engage in tlie general c'xploratory

rum.niagi.ng in a per<irtn'$ belongings that the Fourth Amcndm.eiil wa;-; designec} (.0 pi'event.

Moreover, this search warrant faiis in particiilarity as lliere \K no guide o.r control pi-ovided

lo ihejiidgement ofliie executing officer. R.atlier, this Hearc.h wan'an.t. provides law enforcement

with tlie type of blanket aulhority tl'iat. was allowed Cor u.n.der the Crowti. 'While the search warrmt
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articiilatcs the types of files to l)c searched,, h/tiihv in specificity £1$ it. provkles Jaw enforcement.

blanket aiilhority to search wl-ierevei- they ple;i),secl wj.thi.n (5ie wl}. phone recofds. The words of the

I-'ourth Amen.dment: arc precise and clear, '"I'his search wan-ant. 'I'ails to abide by these words, and

consequently the Defendant's M.otion 10 Siippress should be sii.stained by tl'ii.s C'ourt.

II. THE STATI? OrD NOT MEET US BURDEN TO ESTA:B:iJ'Sl:( TtiE GOO& FAITH

DOCTRINE SHOD'LD BE APPUED JO 'I'ME EVIDENCE ACQUI.RE.O AS RESUL'I" OP

THE SEARCH WARRANT 0V TME CE.I.I. PHONE, AS IT WAS EXECUrED

SUBSEQUENT TO CARPENTER AND AMOUNTS TO A GENERA!.. WARRANT, ONE

THAT A REASON.BLE OFFICER •WOUIJ} KNOW TO BE 1:U..EGAI..

Even whsn a ,'>ti;:>:rch wan'ai.U i$ i:nvalid, the e?<ctu?i]0n;.u'y riile oiiiy applie.s when. its

application will further its remedial purpose. State v. //?•//, 288 Neb, 767, 788-789, 852 N;W.2d

670, 687 (201.4). ]"or the exciiisionary rule to apply, "the benefits of its deten'tiri.c.e tniist ontweigh

its costs." Stale r ^?'™^'r, 283 Neb. 531, 54!, 811 N.W,2<i -23 5, 245 (2012). Therefore, thf good

faith exception provides that evidence seized piii-siianl. (.0 an invtilid afddavil and search warra.nt:

wilt not be suppressed if I<i.w enforcement <lac't. in objeeli^'ely reasonii.ble good faith in reliance

upon the warrant." M at 542, 81.} N.W.2cl at 245. 'li'3'sus, the excltLs.ionary rule is only appropi-iate

],!'(]) thej'udge or inagistrate ill issuing a wan-anr was rniKled by information in an al'fidavii. t'liat

the affiant knew was faise w woulti have known was false except Sbr a reckleys disrcgaHS for the

trutli, (2) the issuing judge or magistrEite wholly abandoned, his or her deta.ched and neutral roic,

(3) the warrant is based on an alTidavit so lacking in indi.cia of probable cause as to rendcf olficia!

belie:!'" in its existence Linreasonable, or (4) the warrant is so facially deficient that the officer

execLrting thy wan-anl, cannot, redsona.bly i-iresume it is va.lid. ///'//, 288 Neb, at 789-790, 851

N.W',2d a( 688. It is Sta.te that. has the burden to show that the good faith exception, appiies. Sl^li'.
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i.'. Tompkin^ 272 Neb. 547, 552, 723 N.W,2d 344, .348 (:200<?)(citi..ng U.S. v. Lean, 468 U.S, 897,

924(1984)}.

Ajiidgc. who acts as an adjuncl; la'w enforcei.i^ent officer cannot provide valid authorization

for a scarcl-i that woiiid be u.nconstitiitio.tia! but for the existence o.fa warrant. U.S. v. Lean, 468

U.S. 897, 914. (1984), Tii.e C'ourt in United Stulw v, icon empiia.s.i.zed tfiat courts nuf.s(. insist that

"the magi.siraie purport to ''perform his ii.eutrL'ii and deta.clied fiiii.c'tion and not servt:; merely as a.

rubber stamp for the police." Id. (citing Agwt.ar v. Texas, 37^ U.S.108, 11 1 (1.976)),

In cva.lu.ating whether the official belie.f of law enl'bn'enient executing rhe warranr is

reasonable, an appclhilc court should assess whether (lie police officer, considered as an oi'dce.r

with rea.s'onablc knowlecige of what is pi-ohib'dtid by law, a.ctcd ill reasonabie good faith in relying

on the warrant, I'd. ''l"'his good 'f^ith must be cval'uatcd by the reviewing court, by too.k.i.ng at the

totality of the circumstances si.u'rou.nding the isstiance ol' a. warrant, i.nclu.ding infbrniati<)n

possessed by the omccrs, but not contaiiied will-tin the .l.bi.u- corners oftli.e affidavit. M

'The Nebraska Suj^reme Court, h\ Sprungfr, refused t.o apply the good fahh cloctrinc

because of the "obvious Fourth Arnendmeni: v.io.iation." 283 'Neb, at 544, 81'[ N.W.2d at 246. 'I'he

searc.h wars-am was noi only }dcki)ig probable cause, but also failed (.0 "create of a iikciihood of

finding itt\y pfirltculf.if yviden.ce on the cotnputers." A/, at. 543, 81.1 N,W.2d at 245 (emphasiti

added). In siipport. o:C its holding, the court ex.plaiued that a rcasoaabie officer would certainly

know that a gmcral search warrant iliegal. /<:/. at 543, 81.1 N.W.2d at 24(5 (em.phasis added).

Th.erefore,, the court cortcluded,", , ,lo ignore sue}] a blatant lack ol'probable cazise would set a low

bar for future police conduct." M at 544,811 N.W,2d at 246,

In a paraJiel inanner TO the Nebniska Suprcm.e Coiirt .in Sprunger, f'he Oiiio Supreme Court,

in Smte v, Cafstayu)ki, refused f.o apply the good fail'l'i exception to |.h$ excli.isionary rule, 46 N,E,3d
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638. 659 (Ohio 2015). In rejeciing to apply this docn'ine, the court acknowledged t'he purpose oC

the excliisionary rule, to deter police mjsconduct, acicl rccugiuzcd that if. "should not be a'ppl.ied

when 'the official, action was pursiied in complflu goud f<iil;h' becaiise it •would have no deterrent

effect." Id. at 660 (citing U.S. v. U:<m, 468 U.S, 897, 906 (1984)), Nonetheless, the Ohio Supreme

Court dctenTiined it woLtid be inappropriate to apply beca.ii.se, "[t]he affidavit wa<. s(i ii.ic.king ii-i

incticia ol probable caiise and the wan'ant was so facially deficient in faiii.ng ro parti.cu.Iari/.e l.he

items to be searched for on Castagnola's computer tliat the detective cou.Id not have relied oil it in

objective, good faith." Id.

I-'urtl'^cr, the court explained, l^q]uite si.mp'l.y, ihe sea.rcli-warran.t affidavil was not based on

evidentiary fact, Tt wy.s based on layered inferences. M.oreover, the search warrai-it failed to

particularly dcKcribe tlie items to be searched for on Casiagnola's computer wi'tli as much

specificity as the detective's kiiowledge and the circumstances allowed.'" Id, Moreover,, {\\Q Ohio

Supreine Court derem'it'ned that what was, perhaps, most telling tdat the warrant request was

flawed wa,s in the detective'y testiniony at the suppression hearit'tg where he de.scribed tht;

defendant's incriminatitig text messages to mail ht:; barely knew, and llgiu'ed f.hat. if had been that

blafant. in. I'al.kin.g aboiit The c.fi.rne .he tiornn'iill.ed, th<i(. there \\(wtd probably be other items within

the defendant's houiie thai would be oj:'evidentiary valii.c. ,/<;/, at 661 (emphasis added')- 'H^ cuiirt

s'lres'sed thai "[a] search cannot depeud on niere suspicion," Finally, tf'ie O'hio Siipreme Court

<Je(;.l;-u'ecJ thEit. this was a. "difficult case," aclinittitig that tlu" tividence ()btai.ned impJicating the

defendant, (child pomograpliy) was "horrij'ically objeetionabie," but .refused to apply tlie good faitli

exceptk-in n.evertl-i.eless. Id. 'I'he coitrt expou.nded, "[Cjhere is always a temptation ill. criminal cases

10 Itit Uu'. endjuy'tify the ineans, but as gLias'ciians of the Coi'i'ifitutioii, we must resist the temptation."

hi
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In Um fed Stales v. Weaver., thfi Six'tJTi Circuit Court of A[)prit).].s reversed the clefcfidanl's

•rirearm con.vict.ions, Hiidirtg i.hai: the boilerpiatc languagti of •t.li.e affidavit- iiu'idei-lying the: syarcii

warrant to be. "bares bones," an.d tli.us holding the good faith doctrine to be inapplicable. 99 F,3d

1372, 1374-1381 (,6th Cir. 1996). The affidavit conrained boilerplate ianguage with ccspect to the

unlciwllii (listrjbution of marijuana, gt'iit'ric i,nformat.ion about the subject residence, as we!I as

unconfirn-ied i.n.forn-.tafion froin an u.traa'i.-n.ed cotifideiilial intbrm;i.nt. Id. at l375"}376. In addi-essing

tlie bojlerplate language of the affidavit, tltc coiirl recognized tiiat aff.idavi.ls are ofien drafted "by

nonlawye.i-$ in tiie mi.dsl: and hasie of a criniinai iuve.sti.gation," yet refused lo dismi.ss that. affidavits

must i-edect the. partictilar case at hand. /^. at 1378. Accordirtg to the court, "[t]hc use of

gen.erali.zcd boi.lerplate reciiatiyns designed to meet ati 1,iw enforcement fieeds for illusirating

ce'rtaiu types of criininai conduct. engcnclcrs the risk tl-iat insiifficient "particularized facts' about

the case or the suspect will be presented for a •mayistrnte to detcrmiiie probable cacise," M, (citing

In rti Young, 716 F.2d 493, 500 (8th Cir. 1983.)(hol.dmg iinacceptable an FBJ affidavit of'broad,

bui.ierpla.t.c statem.cnt dfc';ycribing in a general way' app1ic;il.iyns, re]?o.rts, and records commonly

kept in. bail bond operation)),

"I'he search wan-aur, as presented, contained boilerplate language along wirii minimal

particularixed iDformatioti of an in.crimmal.i'ris na.tiu-e, along with wnc.hsswy statem.ents of tl'ie

affiant's belief as to probable cause of criminal activity. Id. <\\. ! 379, Law cnforce.nienf took no

steps to corroborare the. in.form ant's ciaiins with ·respe.et to critii.inal. activity, but raiiher only

confirmed innocent facts that was, according to the court, iuslgni.ficant. M, (citing U.S. v, Gihf.-on,

928 P.2d 250, 252-253 (8th Cir, 1991)(i,nsufricient showing of probable causy when officer oniy

cun-oborated 'innoceiit <le(:a.i.I.s' ofittility rccord.s for account name, revenue ageiicy for physical

description, and car titles, and "j'tjhere was nd.t.her surveillance nor observation of" unusual civiliaii
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or veliic'Lilar traffic at the address, nor were there very short visits c.haracteristic ol: drug

tr<)iTi(;k.ing,')). Thiis, even assuming tlie infonn.ation offiie confidenti.al in.fb.rm.ani was reliable, tlie

court's review of the a'Hk'lavit "•revtial.'i of a pauciiy ofpafticulari/ed facts indicating that a search

of the... residence '•'would uncover evidence of wrongdoing."" Id.

"I'he Si?<t.ti (.'.'ircuit .rccogtiizcd the definitioii pi.-ovi.ded by the U'nil'ed States Supreme C'oiir)

of a ''bare bones"' affidavit as one Ll,., that states suspicion.'!, beliefs, or conclu.sions, without

providing some •iinderiyii:'i.g fa.ct.ii.a.l ci.rcumstances reg;-irc!in.g veracity, reliability, and basis of

knowledge:..." Id. at 1378, As the search warrant was m.erely siipported by (i "b;ire bone.'i." affidavit,

tht; court determined the li'vidence iicized at the residence should be suppressed as a. ",..a

reasonably prud.en.l off'i.cer woald have sought greatff con'oboration to show probable cause a.nd

therefore do not. apply the Uon gyocl i'a.ith CNveption on the facts of this case," kl. at 1381, Finally,

in support, of its holdin.g the Sixth Circuit. Court ol' A.ppeals set' 'forth., ''[tjhe Foiirth Aincndment

does not i-equire an officer to reinvent the wheel with each search wan'ant applicdtion. Nonetheless,

becaijse of'the threa.t ofgencTaJiziition w'i-ien particLilar facts are necessary, we .reiiiiain c.oncc'-rnccl

about boilerplate janguaye .i.n a.ffida.v.its or search war'ran'ts." /iyr. ai 99 l'-\3d at 1381.

"I'he Third Circuit C'outl of Appeals in Unik'd States v, Goid^vw determined it was

appropriate to extend the good laith doctrine to the govenunent's searcii warrant, of the de.fcndan.t's

cell phone where (lie search warrant tor CS2...1 data was executed prw to Court's decision in

Carpenter. ...„__. F.3cl __,_,, No. 15-4094, 20'i 9 WI. 273103,at * 1 (3rd Cir- 2019). "I'bc dcfendanf hi

Gokbteln was arrested for his i.nvolvem.ent in a kidnapp'ing .'•ichenie. Id. at '•'.I. Ill an clTort to find

fuil.her evidence of'liis involvenient, the govcrnnicnt acquired, a. court order piiryuartt. to the Federa'l

Sfcorccl Communica.tions Act ("'FSC'A"), compelling the defenclanr's phone earner to produce 57

days' worth ofCSLI. data, Id, Tliis CSLI da.ta pi.aced the deienclanr in the vicinity of the scene oC
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the kidna.ppi.ng. Id. at. 'is2, D'i.t.i.ma.tely, followiiig a i.ria'1., the defl'ndaiU was convicS'cd and sentenced

i.0 96 m.on.tlis in prison, hi

'LJ'pon, applying Cd/'/^'n/er, the Third Circiiit Cotirt of Appeals determined the (.1SI..J dal'.a.

was' acquired in. cor'itraveni.ion t.o the defeii.dant''s Fourth An'ienclrnent riglil.y, M Nevertheless, the

ctiurt determined tliie exclusionary rul.e was not iippj.icable and ratJTieji' the good ia.ith doctriiie should

control as the. govern.tnent-—at I'hc time of the searc.h-'-was acting in objectively rea.sonable

reliance on. a statiite as w(;!I r.is thcn-binding appellate precedenl. .Id. at >11'2-3, In reaciii.ng said

hoidii^g, the Third Cu-ciiit relied on precedent of The IJnited States Supreme Coiu't—-namely,

IlUnois v. Krull, 480 U.S. 340 (19S7), and Davi.f v. Unstati Sfaies, 564 U.S, 229 (201 1). A/, in Kruil,

tli.e Court detcrmii'ted tliat the good fasll'i doctrine shoiild apply where "a searcli is execitt'ed

pursuant to a statute that way, valid at the lime of the time of the search biit later dec.l<u-ed

unconstitutiotial.'" Id. at *3. \i\ Ijk.e manner, the Court in. Dcms ticld t!:iat the good ftiith tloctrine

also should apply ikw1ien a search is condiicted based upon reasonable reliance on ihen-binding

appellate precedent.,.'1 Id. (empha'ii'i added). At the tiine of the govern.snetif search i:n Go'ld.^ein,

the FSCA was still valid and further Thini Circiiit precedent provided that an individual dues nyt

have a reaso'niibji; expectation of privacy in CSi-.I data pursuai-.tt' to the Fourth Amendment. /(/. The

Cou.rt's opinion of. Carpenter was pLibIist'ied ctftff rhe search was executed. in Gol.dste.in, M. 'I'hii.s,

the Third Circuit Court of Appeals held the good faith dodTine app.li.ed, Id. at *2"4.

Ill doing so, the coiirt rejecied the (.Ieienda'nt.!'s position that with i'especr to the good. faith

doctrine there is a clilTerenoe in. i.f:s appjiyation based upon who the state actor is, whether it be the

p.i'osecutor or law enforccm.ent. Id. at *4. Rather, the court opined, the relevant inquiry is simply

whether the govcrnincnt, regardless of who the swe actor is, objec'l-iveiy reasotiabie .relied on then-

binding appellate precedyTit or ytatme at •i.bc l'.i:mc t.he searcli was executed. Id. ar '"2-4. A$ a. result,
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tl'ic 'I'hird Ci.rcui.t affirnicd ih& denial of'El'ie defentlan't.'<i motion, to suppress. !d. fit *4.

l^istly, the cfiLirt rioted that it ww "in good company/" a,s sevet'ai. other sister circuit coiirts

have also lield thai the goor.f •i'w.ih doclrin.e should be exleiidcd wherc the governme.nt search for

CSI...! data occurred prior to (.'lie Court's decision in Carpei-tl'er. Sd. at "'3; See (/A'. v. Zodhiaie.'i,

901 ¥ 3d 1378 (2nd (:ir. 2018,); U.S. v. Chn.vI i.wj, 737 Fed.Appx. 165 (4th Cir. 20!, 8); U.S. v.

Cwlls, 901 F.3d 846 (7th Cir. 2018); U.S, v, Joym'r, 899 F.3d ] ]99 (! 1 th Cir, 201 8); See also U.S.

v. Remus, 20.18 W.1. 4976725 (U.S. Dst, Ct, of.Neb. Sept. 27, 2018).

The good faith docfrii'ie was not c.stabiished lo circurnvenl or render rneaningie^ the Fourth

Am.endntent but rather for appliuation wherein llie government acty upon an objec.ti.vely reasonable

belief ihi'it il-i conduc). comport-s wif:.h the Jaw. "ri'ie Siipreme C;ourt of Fio.fi fia applied The sa.me

a.na.lysis as the Third C.irt;i,>i.t C'ourt ofAppeais in S(ate v. Ferran, So,3d .„„.,..„..„....., No 4I)14-464,

2018 WL 6.1.32264 (Fla. 20] 8), wherein the court held the state could not meet the requirements

oiT the good faiil'i exception (.0 the Fourth A.m.endmenl: exclusionary .nile. In Ferrari, law

enforcement acquirt'd l:he cell phone records of the defendant by means of a subpoena i.n 2001. Id,

at *6. At trial, an FBI agent testified about these cell records, specifically the defendant's liistorical

CSLi data. Id.

Accordii'ig to the Florida Si.iprem.f,* Court, it was reversible error for the triaj. court, to deny

the defendant's m.otion to siippress as "[tjhe ''good faith,' exception. avoids '(Jie exclusion of the

results of a war.ra.nt less search, wliere the police condi.ict an objectively reasonable searcli based

upon binding decision as law, w.e Davl.f v. Uiiile.d States, 564 U.S. 229, 131. S.Ct. 2419, 1.80

I...Eci.2d 285 (2011), or in reasoiia.blc reliance 011. an appl.i.cab.le yi'atute, eveni i.f that statute is later

held to be un^onsiTt.utiona.1, we IlUnois v, Krull, 480 U.S, 340, J07 S.Ct.1160, 94 L.Ed,2d 364

(1987)." Id. at '1:7, At the T.ime the search was executed in 2001, there was no binding precedent in
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ex'iStence "ihat CSI..J dat.a wy.s not witii/in. Foun'.ii Amend i'l.'tciit pt'utectioiis SLnd thus exempt fTorn

the warranC. reqiri.rcm.ent." Id. The trial court improperly relied on precedent from 2009, which

predated the motion, to suppress licaring, yet poiil-dated the .ycwrh by neariy a decade, A;/. 'The

relevaiit inquiry with respect to app'ijcatidR of'the good faith doclri.ne is the time of the s>earc!'i, arid

thus tlie FIorid.a. Supreme Court delc-jrmined it was error for the trial couil i.o apply f.he exception,

Id, Fui.ldcr, the detective did tiot c.irc any srakite within fhe requcy'l: for issi.iance of the subpoeiia,

and even though a relevant statiite ex'isted <»'(; the time witliin t:h.e state, the govcrm.Ti.cni; fajlcd to

comply wit'ii if.$ terms. /^, Consequen1:iy, the Florida Supreme Court held "the good faith e?;cepli.on

ID the exclusionary rule does not. apply because the State was not relying on bindi.ng precedent 01:

clearly a,pp!.ic;:ib{e ·itatut.es in obtaining the data." Id. at '!t8,

Most .reccntiy, this Court in State v. Leundre. Jemimg!,, 305 Ne.b, 809 (Filed Ma.y 1.5, 2020),

held the exclufiionai-y nile was i.na.ppropri.ate fo;: app.l.ication as law en.lb.rccincnt acted •h\ reasonable

reli-Ance (w the Federal Stored Coj.nmumca.tion.s Act. In Jennings, law enforcement obtiiin.ed a court

order for the defenda.at's cellular records pirrsiianl to the Federal Storei:! Co'mrnunjcations Act

(hercitia'rtcr "FSCA"), Id. These recorda were obl.ained 1.8 months/y';o/' to the U'nited States

Suprenie Couri decision vif Carpenter. Id, "I'lius, the relevant case law at the titne 'the records were

acquired by law enforcement co.i^s.isted oi'SWe v. Jenkm^ 294 Neb. 684, 884 N.W.2d 429 (201.6),

whe.re.in tli.is Court reiidercd a hoklitig tliat the FSC.A diL-] not violate the Fourtti Amendmcm. M,

As a result, tile good faitli exception d.ocirine as set t'orth in lUinoia v, Krull, 480 U.S. 340, 107

S.Ct. 1160 (1987), was controlling mJcwiings. M,

In the ,in<Uter present'ly before l.liie Court, the S'l'.ate did not ni.eet its burden in demonstra.t.ing

the good fai'lh docn'ine applies In iight of the obvious Fourth Amendmetit vioiat.ions, As in

Sprwge/\ this search warrant of the eel] phoi-ie amounts to general warranf—-limitless as to tl'i.e
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contents ofinform.ation.tt) be searched and sci/ed, "I'he warrant, a.i.iow's law enfbrcemtinl to $e(.irch

each t.lie siibstantivc contents of the phone, as controlled by R.iley, as well as CSI..I' data, protectet.i

by Carpeni.e.r.

Moreover, akin to Spnm^rr, there is ni) iikelihood presented in this warrant that particular

evidence will be discovered on the yubjeci. cell phone. After all. here, law entbrcemeni searcbed

and seized the vici.in'i's cell pJwi's.e, Mr, Lsmm Rogers, prior to appiication for thiy se(j.rch warratit,

As a resi.ilt, law enfoi'cement was aware that ^4^. R.ogerK' phone had seemingly been in contact

with the plionc law enforcement believed u> belong to ihs Mr. Cox over an hour before the

shooting, Certainly, had the conseril.K of't.his .wle text m,cssage -iTom Mr. Roger't to pi.trportediy Mr,

Cox revealed criminal activit)' of any nat'iire, tl'ien the words of (his text mes.'-iage ce'rl.a.inly would

liave been included in tiie underlying affidavtt, Yet, I'here was no I'nention whatsoever as to wtiat

the contents of this singular text message conlduied.

Moreover, if this is adequate to esuiblish a '''fair probEi.bilit'y'''1 that evidence of a crime will

be fo'iuid, then surely the State ;;i.ppl.ied fb]; a. sei-u'ch warrant of each and every cell phone ii.iin'iber

tliat M:r. laagers' phont;: had cotitact with o.ti the afternoon and eveniiig of the shooting, '['he lack

ofsu.ch appi/icatioiis is utiquestionably a cu-CLtn.-ist'a.nce for tliis Court to consider in reviewing the

•t:,ota!:il;y of the circumstances surroundi.n.g the issuance ofti'iis search warraiit and uItiiTiii.t.e.l.y, in

det.c.rmin'ing, that the good fa.itli doctrine cannot be applicable.

Further, as in Castugnola, t.h.e good faitti doctrine is not appropriaie in t:Jie present matter

as the aiifidavit V/'AS not based on evidentiary fact, but rat.hei' J.ayered infe.fences. 'These infefenccs,

as in the Sixth Circuit case of Wetmjf, went ui.Konfirm.ed and Dncon'obot'afcd by law enforcement.

aside from innocertt det.ailH. Hs;i'e, law enforcement learned fron'i Mr. .{Rogers' pEirents, who had

spoken to Mr- Rogers' boss, that Mr. Rogers had contact witli iwo biack males the afternoon of
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t]ic sliooting. Tiiis n-iOKt certainly is layered .i.nf'oi-rnation, ds well as hearsay within hear-say. In an

effort to corroborate this information, law eii.l'brcem.ent. ii'esponded l.i.) his place ofeinpioynient and

were abie to review video surveiltance. Hc.nve'vt'f, throiigli thiy video surveiliancc at his piace o<'

eii.'i.ployment, law enl.brcemen.t simply con'oboi-ated tl'ie innocent fact ti'iat Mr. C'ox was inside the

Boost Mobile Store at 1,841 houi-s on [lie day of the l»)1i<.>ot.mg. Sl;'url']-iei-, law enforccme.nl was able

to confim-i l.hroiigb. tlic sitpervjyor at. (ioost M'obiie that Mr. Rogers was sup:posed to work until

20(30 i-ioiirs on the day of the shootitig, bul' instead was cut at approximat'ely 1800 hoiirs due to the

store WEIS being slow. First, neiThcr .fact coH.fti-ni.cd by law enforcement es>tab]j.shes that Mr. C'ox.

even had contact with M,r, Rogers- a't Boost Mobile. Seeond, assuniin.g tl'ie lext: message seni from

Mr, Rogers wa'> to a plione belonging to .Mr. Cox, ihis subject text n-ies.i$<:tge was sent at /A'.?7 hours

on the day of the s.hoyting—fbu.r .iiiinutes before M.f. Cox eniered the store and halfEu-i hour after

Mr, Rogers was reported to have 1?een "cuf" by the snpe.t'visor. Thus, law eiit'cn'cement was iincible

to corroborate that the two nsen had in fact made, conidct in person on the day of the shooting. The

inforniai.ivn t.ha.t the superviyor reported about. Mr. J^ogcrs speakin.g with these Iwo black, maics

oittside of tile store was relayed to Jicr through a.not.iicr employee, and thiis was hearsay within

1-iearsa.y that went unconfimii.ed, as it was not depicted 01-1 tl-ie video surveillance. Even so, even had

this been conlh-rned it woiifd an-iounl l:<i another iiinoceni detail, which according to the S\x[h

Circuit as well as ('he Eighth Circuit, is i.nsignifican.t and weighs iii favor offinditig ofii "bare

bones" a.nidavit, wherein tliere are only conclusions, suspicion-s, and. boilerplate langiiagc as to

any cruninal activity.

"i'i'ie. only potentialiy incr.im.in.at.ing iB.fb.rmali'an rc.iaycd to law enforce.me.nt involved white

Impala being present at Boost Mobile, wl'iict) was the satnc or similar to the description to the

subject vehicle in tiic homicide invcai'igaiion. Yet, any conneclion between that vehjcle and Mr.

I
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Cox was also a iayered itiferenve, or hcar.say wilJiin hear.say, that went unc;on-oboratcd and

iinconfirmed. Law enforcement did n,ot (earn of this i.ntbrrnalion from a direct witness tiorconfu-m

as miich on. video sii.rveij lance. All.houg.h, even asiiuniiiig law en f'orcem.en.l had taken siich an

additi.on.al step, (.his .information would be helpful a,nd relevant in t.he application for an arrest

warrant or perhaps even for a yearch warrant oftl-ie veh.tc.ie, ycf. provide;-; no ! air probability tliai

evidence ol'the shooting will be foiind on <ji cell plione.

The only inf'bnTiation provided within the alTidavjt as to how eel] phones are reltiied to a

crim.i.na.l investigation \s within [he page of boilerpiate langLiagt;, none of wbicli contains

particularized facts a.bout tliis particuiai" investigation of this particiilar cell phoiie. Certainly, an

officer with reasoiiablc knowiedge ofwhai is proJublted by tli.e .law is mwe l.han aware ofsu.ch

d'i fferences in wan-anlH. As a result, official belief of law cnforcernetit in this particuiar search

wai'rant for 'the ceil. phone is iinni.iso.na.blc, and consequently this Coiirt should hold the good. faitli

doctrine not applicable.

LastJy, t:hefe is no von'elatioii between tiic opinion rendt'rcd by the United States Suprerrit,:

Court in Cwpenter and application of rite good :fa.if..h doctrine f-b.r this parriciiiar searcli warrant

As dj.scusscd above, a significant number of the fcdera] cji-c.uit courts ofa.ppeaSs liavc determined

that the good faith doclrine should be applied where the search occurred ;"'7'o/' to the filing of

Cafpenier wlierein. law enforcement acted irs reliance upon the l-'SCA,

Most iniportani.ly, this Coiirr ha.s recently addressed this very issae in Jennin^ wherein

law enforcement relied upon the FSCA in its applicalion for eel.iui.ar records. Yet, the matter is

distitiguisl'iablt; :frum ../eni-img.v as, in this case, the lirst search oftiie cel.iular records i.s not before

the C'ourt: for revJcw as the State conceded ai the (rial level its initial search-'-cxecuted pfior to the

publicatiou of C^rpi:;nt(''r--was uni.awfu.I, (Order on Dtilenda.nt's MolionS to Suppress, filed
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November 21, 2018, pg,<». 13-14), As the triai. court noted in, its order, the State also failed to raise

the good fail:h doctrine with respect t'o the u'litial searcii W'IKMI. it conceded as to tlie iilegality. (Qrdej'

on Defendai^t's Motions to Suppress, jfiled November 2.1,20'! 8, p. 15). Instead, the prosecution

applied -for the ceilular records nearly six ifionlhs afler Carpwtcr and a fuli 20 mont.hs fb.llowin.g

the initia! applical'.ion to search'tiic cc.ilular records. (El, E5), The.t'efore, uit\ikc Je'nning.^ Krull'h

not contro'liJng in this particular case as y.t tiie t.un.e o.f the application antil c-xeculiioi] of the

subsequent search wasTi.-t.nt, Cwpenler had been i.,n effect for appmxin-iateiy half a yeaT.

i,';'urli)crn:iot'e, althoi.igh not ex.plicitiy addi'cssed irs. Jcmvngs (albeit refereiiced by citation

to Slaiw v. Brown, 302 Neb. 53, 921 N.W.2cl 804 (2019)), due to the timing oftlic searches in this

particiilai; case, Davis v. UnU'edKiate^ 5641..J.S. 229, 131. S.C.t. 2419 (201 i.), is not appiicabie here

either so as to extend the good fa.it.h doctriiie becaiise Jenkmv was no ionger t.hc controSling

precedent upon pubjication of Cafpenier as ro the lawfYiineys of tlie FSC.A i.indcr tlic Fourth

Ainendn-tent. Thiis, the good faith doctrine is nol appii.c.a.ble as the relevant temporal inqi(iry is the

lime of the applicaiion and seafc'h, not t1ie time of the o'ffense subject to crimina'l invt'stigation,

Consequently, the trial c.ou.rt comrnitted reve.rsibl.e <;.iTor .i.n its deterr.ninatiun thai •tl-iat the State had

met its burden in establishing the applic'iition of the good faith docirine in l.l^'ii pard.cuiar case be.fof'e

the Coiii-t.

IIL TI1E TRIAI. (:;OURT COMMIT'IED REVERSIBLJ^; ERROR IN OVERRULING

APPELLANT'S OBJECTION AND MOTION TO SUPPI'tESS AS THE SEARCH

WAR.RA.NT FOR THE CELLUAR PHONE, EXHm.IT 5, WAS TAINTED BY THE

INTflAL UNLAWFUL SEAFtCK OF TBE CEI.LU1.AR PH.ONE DATA.

The exclusionary rule "i.s ajudiciEiJly prescribed remedial nieai-iiu'e..." Scg'iiw v, U.S,, 468

U'.S. 796, 804 (.1,984). 'I'his remedial mieasi.ire accepts the premise that "the way to ensure .<>uch
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[constitutional and staLul.ory.) protections is to exclude evideii.ee seized as a result ofsuch violations

nofwith'iilanding the high social cost of letting pcrsonii obviously giiitty go unpunished for their

crimes." Nix v. WiiUamx, 467 I.J-S, 431, 443, 104 S.Cl. 2,501, 2508 (.1984). Thii'i, the Court 'lias

elaborated that because ol'this ratj.on.ai.e, "...the prosecution is not to be put in d better position

than it wou.Id 1-ia.ve been in. ifno iilegaiity I-iad transpired," 7c/.

According to the IJji.itcd States Su.prcme Court, "the exciusionai'y rule reaches not only

primary evidence obt.ai.ncd as a direct result of an illegal .s-earch or se.izD.re,. .but also evidence IrHer

discovered and found to be derivative of an illcgaiity or 'friiit of'l'he poisonous tree.'" St'giirci, 468

U.S. at 796-797. Furthermore, ihe exclusionary ruie extends to the dh-ect as well as indirect

p.roduc-t..1, o.{'u'nconstitutional corKiuct. fd, at 804 (citi.ng IVon^Sun v. U.S., 37). U.S. 471,484, K3

S.Ct, 407, 406 (1963)).

Yet, not all evidfcnce is the ""fruit of the poisonous tree' simply because it would not have

uom.e to light but for tJie ili.egal actions ol'the police,'' mm^ Sim v. U.S., 37} U.S. 471,488, 83

S.Ct. 407,4'17 (1963), Instead, the test is l"vvhethi;'r, g.ranting cstabl.ishrnent oC (.he primary iflcgaiity.

1.1'K;; evidence to which the instant obje-clion. is n.iade has been come at by expioitat.io.n of iihai

i'i legality or instead by means iiufficiently distinguis.Siabie to be purged oft'he prin'iary taint." kl.

'I'l'ic C^oui-l in Silverihorw. L'utnbcr Compiiny v. United States held it w'ou]d be contrary to

allow the government l.o use the evidence.---(lo(;uments and copies thereoF-.—in any sense w.herein

it \va$ i.nitially obtained by means ofa.n uulawful search and seizDi-e, 251 U.S. 385, 40 S.Ct, 182

(1920). Frederick Silverthome and his father were, derained pui-suaiil; to a,u indictment for a nuinber

of hours while law enforccinent entered dien' company otTice and ''made a clean sweep ofal.1 the

books, papers and documents found there." Id, at 390,40 S.Ct, at 182. The Silverthorncs appliet:!

for a return of all books, paper.'?, and docimients seized by the gyvcrmnent, TO w.hich the

!
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gyverame)')!' opposed as this evidence was in use bel'ure l,he grand jury. Id, at 391,, 40 S.C.t. at !,K2,

Thc.reaffer, copies and photograpliH wcrt; made by tlic govcn'rnient of the evidence acqifircd and "a

new indictment was framed based uponi the knowledge thus obtau-ied." /c/, "rhe trial court ordered

the original books, papers and documents be returned |:o tlie S.i.ivertho.rnes, yet "in'ipo uncled the

photograp.hs and copies." Id. SLibyequenily, tiw trial CODH: approved siibpoenas issued by (.lie

government to produce the oi-iguia! documents, books, and pajiei-s even tPioiigh the court

dctenni'ned the evidence had been seized in vioiafion of the Silverthon-ie<>' constitutional rights. Id.

'I'he Silvertliornti's .rc'.fused and were found to be in contenipL /<:/.

T'he Coifrt, in. Silverthoi'/ie, ernphalicaily rejected the gove]'n]'sien(.l's position that it could,

basically, have another bite at t'be a.pple after the i!!.ega,I search and. seixure ocrui-red of,' the

docuTnents, books, and papers. Id, N'ameiy, tlie Court set forth the absurdity of the govcrniue'nt's

argumen't., "[i'j't is that aithough of course its seizure was <i.n outra.ge whicli the Governtnent now

regrets, it may study the papers betbi-e it .returns tlwm, copy them, and then niay use the knowledgt;

that it lias gaiticd to call upon the owi-iers in a more rcgiilar fonn lo produce them; that the

protection of the Constitution covers 1;he physicaJ. possession but no't any advdiit'agRS that the

Government can gain over the object, of its pursuit by doing the forbidden act.'" Id, The

p.rosecuf.]on''s position, according to the Court, "...reduces the Foi.irt.h Amendment to a form of

words.7'.M at 392, 40 S.Cc. at 1.83, Further, the Court provided in its rationale that, ''[t]he essence

of a provision forbiddi.n.g tiie acquisition of evidence in a cc.ft'ain way is' that TI.(,)(, m.erely evidence

so acquired shall not be used betb.re the Court but rather tliat it slia.i.l not. be u.sed at al.I." Id.

In the. case before the Cl'oitrt on apj^edl, law e.nforcement. acquired a subsequent wan'ant for

the very same cell'Lilar records—na.mely CSL.I. data---only aftef using the inil.ial eviden.ce to plot

the data, thereby estcibli shi.ng that the pl'ione at issue was in the area ol'tlie bomicide at •(•he tiryie it
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occurreci. De'tective .Hi.nsley draficd a scarcii warrant for tl-ie num;ber iic helievi'.i! be.io.nged to Mr.

Cox. (?-3;l.-'4)(etnphasis added). Detective I'iinsley had nol.--a.t tJie tiine ol'dratUng and obtaining

ihs initial searc'i-) \vam;ml—-intC!TOgai:ed Mr. Cox regaaling the date of (.he offcn.se or the j^hone

niimbcr he had been Dsi.ng al ihat tinie,

(1)nce tlie ce!.! phone records were relt.ir.ned to fciie detective frorn the ccliular phone provider,

Detective I-Iinsley booked one copy oft!i.e records into property as well as rook another copy to

Nicholas Ik'rdfordt of (he 0\mha Police De]7artinent, (26:11 -1 7), "I".lic pii.rpo.se of providing a copy

of the cclluiar recoi-cis to Detective I-IerdCorclt was 'for him toph)t t.he di.it.a from the cellu.i.arphoi^e

for the date. of the homicide. (26;l.l"1.7)(en-iphayis added). From t.hi.s plotting by Detective

Hcrdfordl, Detective I-Iinsley discovercd that Ihe cell.ular phoni; wiis ill. tli.e gene.ral proxunity of

42"d ;md Ames miniite!.; prior to the homicide, {'26; 1 3, -22.; 842; 3 3-843:4), Subsequently, based upon

this infonnation. Detective 'i-iinsley unsi.ied to niake contact with Mr. Cox. (26:18-27:3).

'I'he initial search warrant for the cciluiar records was drafted on March 24,2017, and. filed

March 30,2017, ("E!), A si.ippressi.o.n lieaj-irig regarding this scarcii warrant (E!.) tof)k. p.i.a.ce Ocf,o!->C!r

9, 2018. (Order on Defend<mt;s Motions to Si).ppress, iiled November 21,2018; 16:1-50:17).

Followiiig the hearing, tiie State conceded t;!iat the search, warrant for the ceilular phone records

was iuiiawfii.1 pursuan't to }-'ourti'i Ainendnicnt, specifically under Cwpc.nter, and thus the C:ouft

granted ihe m.otion to siippres.s wii:h respect to th.i.s evidence. (O'ri.ier on Dcfendant's Motioni; to

Suppress, fiied Novcriiber 21, 2018, pga. 13-14), 'I'iie trial coiiri,/7/(;rf its order granting the motion

to .suppress celJular i-ecords 011 Noveniber 21, 2018. (Order on Defendant's Motions to Suppress,

1'il.ed November 21, 2018). Ti.ie day prior to the filing; ot'i'he order, Detective Hinsley dppllc.d for

tlw suhsequtint search, warrant for cellular recordK. (E5), The ("ace of the 'ii.ibseqi.ieiit wari-ci.nt

rel1ect<i it was drafted approximately within this same week--Nove.m.be)' 14, 2018. (E5).
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T'S-iercfore, the detective drafted the subseqiiicnt wan-ani: (K5) a fu.li 600 days or nearly 20 montl^

after drafting (.he original application for cellula.t- records (Et).

TiTierefore, because tl'iis ploding data or ;kCSLi:" was wit'hin law enCorcement's k.nowleclge

having been relevant to its investigat.ioii. this evidence wa.'-i noi obtdined independently of the initia.!

search. Rat'her, it was wlioily connected to and a derivative oftlie in.iti.al iinl.awf'ui search of the

celiular records. 'M.oreover. Exhitiit 5 was a dei-ivative of'the illegal.ity-'-the initi.al search of the

ce!fi.ilar'rec;.ordt)-—as upon the State'ii concessiion to the molio.n. (.0 suppress, the ile'tective boL'itwed

file body ofl.us warrant affidavil by including an wllro page ofternplati:; language, (59:5-25), This

tcinplate laitguage encompassed, an ext.cnsive explanaiion iis to the iniiportance of cellular recurcis

in criminal investigations, Pii.riiicr, whi.Ie ai: '('irst bluKh one page may iiot seem consequential, it is

certainly signit"i.ca,nt in light of the fad thai afddavit of Exhibit 5, in its enrirc'ty, is .mcrciy six

pages. Of those six page.s, the .dnal pa.ge siniply contains signature {TOm Ihe approving judge. Tlui.s,

the subs'iance ol the affidavit. is a mere five pages, one of which was addil'hnal upon. Ihe State's

concesyion of'the ii.legat.it.y of the iisiiial search of the cellu.la.r records co.tiduct'ed pursuant to the

initial search warrant, Exhibit !.

'"("he State, per tl-ie Coi.trt'.s order with respect to the inotion fiieti for Exhibit 1, con.ccdcd

ttiar 'the initia! searcli warrant was unlawful pitrsuanl: to Cvrpentvr v, Unil'i'd States, __ U.S. _.

138 S.Ct. 2206 (2018), What's inorc, Detective Hinsk-y made clear that l-ie applied (w •the

yubsesquent warrant---Exhibit 5---ai.' the dii'ection of the County Attoniey. (57:22-58:7). Hf did not

provide thai he would have done this subsequent warrant for any other reason t.han because h.e was

told to do <i0 by li-ie prosecii.ti.on. (56:15-63:14). '1'hls notion is; f'ui-l.liered by the fact that Deteci-ive

Hinsley, in offering a.n cxplatiation as to the adciilionitl te'm'j^late .i<u)guagc in Exiubi't 5, offtired that

he did not create this language ci$ to the i.mport.ance of cellular rccords iti criininal investigations

•\

»

50



for t;hi,s specific case. (57:30-6"I:.12; 63:7-1.1). Instead, Detective Hinsley explained that he had

previousty prepared this language. (59:8-17).

I'-Ie lur't.he!- offerec'l thai meinbcrs of the Oniaha Pojice Dcpa.rt.tTicnt rneei. CrequentSy to

discuyy development;, in technology and the law related t.b.ereto. (62:16-63:11). Yef. neither the

boilsrpla.tc laiiguage nor tiie knowledge obtained tl'iroii.gh i-iieetings at the police department were

rca.sons offered by the cletectfve for applying for ihe siibsequGrjf warain!:. (56:15-63:14). Thiis,

ExJiibit 5 was not applied for and acquirecl scparalely and d.istinctly from. Exhibit !. Rather, it was

obtained because of the i)].eg;;i!;ity of the search conducted pursuant to Exhibit 1, As a result,

yccording to the Court mNardotti.', F;xhibit 5 is subiect to the exc.lusion.ary rule as it is a dcrivLUive

of'the initml illegality,

IV. THE LIM'ITED FACT'S BE'FOR.E THE COURT RF2VEAI.. '1'*!IAT THE TmAL COURT

INCORRECTLY ANALYZED AND A.PPUED THE .INDEPENDENT SOURCE

DOCTRINE.

'l"t'ie Co'urt in Se^u/xi v. IJnU'ed States held. ",,.the evidence discovered during the

subsequent searclt of the apartn-i<int tjie foIJowing day pursuant to the valid search warrant issued

wholly on. in:f?ortnatioii know.n. to the officers bfi.fore the etirry into the apEi.rtment netid not have been

suppressed as "fi'uit'' of the illegal entry because the warrant and the inibrmation on whidi, it was

based were uns-ehl'ed to the en'tr-y and fliercfore constitutecl ati independent source for the

evidence..." 468 U.S. 796, 799 (J984.)CcmpJriasis added), ft was undisputed in Segurc.1 tl-ie law

cnforcen-ient conducted an illegal, warranties?; entry into Scgura's apartment whereupoii items

indicative of drug trafficking were observed in plain view. ki a.t 804. Thiis, tl-ie only issu^ on

appeal was •'whetber, because of an earlier illegal entry, the I"'ourth Amend.m.eni reqiiircs

siippression ol'the evidence seized later from a privale residence pursuant to a. valid search warrant
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which was issued on information obtained by tlie police bc'fore the c.nt.ry ii'ito tl-ie residence,'' !d, at

797-798,

A,l. the time of the iiiegal enu'y m Si'gura, bw cnforccin.eni way atready in the procesy of

iiccjuiring a search wan-a.nt: fof; (lie residence. Id. Ti-ie reason lor the delay was solely ciue to t'he

iatesiess otlhe hoiii-" as law ci'ifbrcement' sought autlioriyAtion 'for a search wan-anl. bfc'lween, 6:30

and 7:00 p.m. ki, at. 800, '.I'hus, due {.o "•(i.dministfcitive delay," the search wan-Einl was not preseiitcd

to the mag.istra.te until 5 p.ni. lli.e followiiig day. Id, a1: 801. It was executed around 6 p.m., an

approxi.inate 19 hours after the initia! unlawfii) entry in which a scale, jars of lactose, and n.time.rous

,'imall cclfophane bags were observed witliin the residence. Iti As a resiilt of'the searc.h pursi.ian.t

to the wan-aui, law e.ni'brce.t'nent discove.red approxiniately three pou.nds of cocaine, a.mmuniti.on>

more tba-n $50,000 cash, ^nci i-fcords of narcotics ti-ii.n.sactions. /;/.

Tlic Court, in its opinion, reasoned thai the drugs and other items were not. '"fruit" of'the

illegality because, the facts did not Kupport that "birt for" the •il'iega.lity, law enforcenient woiild not

have searched and .seized the evi<;ien(;t* at issue. !d. at 811, 8.15, Specifical.ly, the Court provided,

'"...the initial e.ntty---lega] or not—does not a'1'fec.t reasonabJeness of the sei/'.m'e. Under either

metJiod-—entry and yec.uriifig froin within or a •jx'rinie.tcr stakeout.---ageiTts control tl;ie apartm.eiit

pending an-ivai o'f tliie warra.iit; both an int.erna.l secufing and A pfc'rimeter stakeout interfere to the

same extent widii tiic possessory interests oftlie owners." Jd. at 811,

Nonetheless, even where Uie fa.cts did not siipport thi:; first prong ol'"bu't for''' causation of

the exclusionary rule, the Covirt proceeded in its analysis of the {.ndepei-ident. source doctrine. Id. at

813-8]4. The Court detei-mined the drugs and other .item'; wtire iwt "'fruit" as noni;; of •llie

infonnalion wit.hin the sca't'ch warrant "•was derived. •ITOII') or r^aiedm any way to tl-ie iuitjal entry

into petitioners' apartment; t.h.e inl'orn'iation came .Iron"! sources 'whi)lly unconnech3dw'A\\ th<;; entry

j
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and way known to 'the ageiUs wcli. before tl-iti entry," ki at 814 (emphasis added). As a rcsi.dt,

suppression was notjusi'.ined oftlic evidence seizure following execution of the search waiTani,,

A-/, a.1 815.

r'he Court in fvlwray v. UmtedSfatea vacated thej'i]dgmcn.t and remanded t'lie mattei- to the

•trial court where the record did n.ot supporl: i\ factual. H.nd.ing as ly w'lK'thc.r taw eiii'brcerni.ij'it's

decision to seek rlie sedrch warrant was prompted or affected by the drugs obKervecl in tht'

warehouse during the initial unlawful entry. 487 U.S. 533, 542-544, !08 S.Ct.2529,2536(1988).

.In. Murruy, law e.nforcei'nent conducted a warran'liess entry iuto a warehouse wliere die officers

observed n.u.merous burlap-wrapped bales of rniirij uan.cl. ki, at 535, 108 S.(:'(:, at 2532. "i".herea'fter,

law enforcement applied for a searcli wan-anl without i.nciuding ai-iy .i.n:fo.f.mati.oi^ as to iis un.lawful

entry or what had been observed diiring (.he •un.tawfu.l cn.try and without making menfj.on of said

observation.s to the Magistrate. Id. at 535-536, .108 S,Ct. at 253.2, Upon issiiai.ice of the search

warrani, law enforccnient reentered the wareliouse and seized 270 bales oi'"maTijuana a.s well as

records listing customers for whoni t.he bales of marijuana were destined., Id,

"I'iie Cl'f.Hirt, in; its opinion, made clear diat th.erc is noi a yound rationale for a diytinction in.

application of the. independent source doctrine between t.<mgibJe and intangible' evidence. Id. at

541-542, 108 S.Ct.at 2535. In support of this premises, 'the Coiirt cxp'laiiiecii:

The independent $yirrce doctrine does not. rest i.1po)i such rnetap.h.yK.ical. analysis, bui

upoti tlie policy that, while the govern.mi.ent should not pr<)!']l from its illegal activity,

neither should it be placed in a worse positioii. tlian it would othenvise have

occupied. So long as a tai.e.t;, lawfu! seizure is genuinely indepeiident of an earJier,

tainted (w:hich may well be difi'icult to eiiiabiish \vhere the seized goods arc kept in

the police's possession) 'there is no reason why the independent source doctrine

I
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shoiilcl not apply.

/^.yi542/i 08S.Cl, at 2535.

Moreover, the Coiirt cla.rified that tlie independent soii.rce doctrine irivolves a.fac'l.uiil

iiiquiry into whct'l-iei4 the search pursuant to {.lie warrant was "in fact a genuinely indtipeiident

source" of the evidence at issue. Id. at 542, 108 LS.Ct. at 2536. According to the Court, this woiild

not, be the case ".if the agents' decision to seek [he wan-ant was i^roi'n.pt.ed by wliat they had seen

during the initial entry 01- in infon-nution obtained during the entry was presented to the Magistml.e

and affected his dccisios-i to issiie the warrant." kf,

1'hiis, in Mw'ray, though the trial court inade a deten-ri.inat.icn t1')at fcht; agt'nts did not include

any ob.se.rvations diirinig the in.iti.ai entry ii-ita the applicatiyn •l'br the search warrant nor reveal rhcir

wgn-antless entry to the Magistrate,, the Court found the record to be depi.et'.c of any finditig "that

the agents woiild liave sougl-ir a, warrant if they 'liad n,ot earlier entered tlic warehouse/' ItL at 543,

108 S.Ct. at 2536. C'onsequei-itly, the judgment, was vacated and the n-iatier was remanded to the

trial coi.irt for £i. detennitiation ofwhet.her the officers' decision to yeek the search warrant was

prompted by the Liiilawt'ul entry (:bt- purposes o'f analysis oftfie inclcpendent source docu-ine. Id. al.

543.544, 108S.Cf. at 2536.

In the case before this Coiirt, the .record is, at best, (.lepiere ol'a. facti.uii (.ietet'mination as to

whet.hi.T or not Defective I-lin.slcy's decision 10 seel< the si.ib-seqiient. sea.rch vva.rrant oft.h.e c.elJii.lar

records was in any way prompted or affycied by what he iuidl discovered as a result of the initial

uniawfal search of the celiular records. in .fact, •tlt.e trial <;ou.rtJ's order, in applyiiig the independen).

soLirce doctrine on us own miotion, does not contain any facts whatsoever relevant to tlie analysis,

(Order denying Motion to Suppress, filed March ! 2,20 19, p. 16-17). RalhtT, at best, in T.he section

of the order applying the independent soi.irce doctrine, the trial coiirt acknowledged that "the

54



evidence was the Siime in botli the first and secoiic! scarclies...," yet: concluded, wilhout fa.ctua.l

support "|l]he second search waT-ram was properly exec.'i.i.ted uiider Carpenier v. Vmled Statefi and

lawfully obtaiued iiiformation from Spruit Corporati.o.n, which was wholly independent fi'om that

of the mitiaj. seai-ch. l- ('Order denying Motion to Siippress, filed MarcJi 12, 2019, p. 17), This

finding, I'iowc-vcr, does not at all provide, thf; levci offacttia!. anaiysiy waminled b)' the independent

source doctrine to assess whether the olTiccr's deci.sion to seek ihc warrant: was prompted or

affected by what he had leamed from the initial search or if information obtained during ti-ie in.it!<:i)

seaa'h was presented to the i.ssiiin.gjiidge. Consequently, this Cuui-t shoukl reverse Mi\ Cox's

conviction and fen-u'ind the jnattc.t' for further factita.1 finciings ast was done in Miiff'ay.

Although tlie :record is devoid of d fac'.tual dete.rmination as to law ciiforceiTient's motive as

reqiiired by Murray, it is pertinent J'br this Court to consider that (lie available record reveals that

the independen.t source doctrine shoiild nor be applied (:o the prcscirt case. Namely, during the

suppression bearing h(i:1d on October 9, 201,8, Defective FUnsIey tesliCied Ihal: as a result of the

initial search, law ei-iforcei.nenl; disc<-.)vere<-} through the cellular rt'cords at. issue that the pli.oni; was

in the area of a hoinicidc diiring t)w sl'iooting. It is di'i'n.cuil to conceptualize, therefore, how it coulci

be possibic that Detective H'insley's decision id seek the subsequent warrant was not i-.;/ u!l.

prompted by the discovery of this celiiilar si\.i£ loca.ti.on infofmatioi'i. Ra.l:he:i', the record, availa.b.i.e

to tills Court reveals 'that law e.nforceme.nt's decision to seek the search warrant was prompted and

connected to l.he init.ial il.legaij{y. The .iitnited facts presented on this to{)iL', suggeyt ll-iat unlike

Segwa, law enfo:rc<;mcnt was w.)l in the process of acqiuring a search warrant, for t)ic cellular

records when the initial iilegality occurred. Ii-isi'ea.d. the only available facts provide that the

siibscquei'tt search occurred approx.iinaiely 20 inontJis after tlie init.iii.I search was e.'x.ee.irted, (El,

£5).
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After all, in drafting and applying for tiic ceSlular records again at tlie di.reclion o.C the

coun.ty attofi.i.ey. Detective Hinslcy did not sinrtpiy leave the al'fldii.vit. iind applica.t.ioii in, ii- sim.ilar

fasliioii with the exception of a few ininor change.s (such as "ord<;,>;?< to "'wa.rrant" and/or reiiioving

laiiguage regarding ihc }''SCA). Ra.ther than. i.eavi.ng the affidavit largely t'he same, he added an

mi irv pv.ge 10 the ?jffida.vit in an effort, to ensure its approval, As atbrcmenlioned, tl-iis entire page

containitig a tli.orough explanation as 1.0 the importance of ce.J.iular records in criminal

investigations is con^equenticii i.n jight of the fact tha.t the affidavit ol'ExIubit 5 is Sitnply six

pages'—the final page be.i.ng signatures from the approving judge.

What's rno:re, the county a.'tt.orney n-iade clear in the second suppression hearing (.hat she

directed the detective nof to clianye the content<i ol' the afflt.Iavit a.side fTom eliminating the

Janguage regarding the Federal Stored Communi.C<.ition,ti Act, (i69;23-70;3),

In addition, the tuning is impe'i-dtive for this Court's consideration. with respect to the

inclependenl source doctrine cinalysis, The State—eit.hc.r by nicans of the county attorney or li-iw

enforce.n.'icnt did m>t seek a search warrant for llie ueiiuiar records immediately upon or iiear in

tim,e lo the reiease of Cwpeniat; I'n lact, t.ht: initici! suppression heari.ng in tJiis case took place in

ll-ie irrterjj-i.Ti. Instead, .nearly a month afte.!' tlie suppression liearing, a 1'ul.i iive ,nu'>n.ths after

Carpmler wiis •piibli.'i.hed by the [Jnitecl State?; Suprcine Coiirt, &\\d iri (he (ian"ie week as '(.lie

prosecution's concession to the i'notion to suppress the cellular record.s did Lhe State Hn.aily apply

i'or a. search warrant, "I'hus, irom the aviiilable i-ecorc.1, tliere is not sufficient support t.o make a

finding that law ei.iforceiTitint'y clecjsion to seek the secoDd search wan'ant was not prompted or

iLii'fecied by what was discovered as a result of the i.nitial iin.iawt'li.l search,

While the record allows for an ex.amination of Exhibit 5 to assCKS whel:}-)er law enforccme.nt

included any infonnation froni (.he initjal search in its applicc.it.io.ii a.ad affidavit, it does not provide
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any I^ctiial dete.rm.ination as to any com.tnu.nicati.ons that tl'ie oilx-er nwy have had w.ith the issuiny

county cot.ir) judge. Therc'forc, && the independent souree doccrine requires a factual ftrtding a.s l.o

both inquiries, as well as £tn inquii'y into the n-kDtivation of tl-ie ofric.er wlu) soLi.ghl, llie search

warrant, this Court .sliouki. reverse and rcrnLind lor •fuil-.her p.roceedings as rhe Siatti; dki not meet its

burden in proving application ofl'his exception to tiie cxcliislonai-y rule when. the Court raised it

un its own accord.

V. THE TR'IA.1. C;0(:?.R'r C(:)MM!TT(';D REVERSJBl.E ERROR IN APPLYING T11.E

INDEPENDENT SOURCE DOCTRINE TO EXHIBIT 5, THE SUBSEQUENT SEARCH

WARRANT FOR THE CELLULAR RECORDS, WHl<;R.EIiN THE BURDEN TO SET

FORTH THJIS DOCTRINE BELONGS TO THE STATE, WHO FA.l'I.ED TO RATSE IT AT

THE 'f'RIAL LEVE!..,

The burdc:n to estiibliKh. by a preponderai.ice of t'lie evidence th.^t infonnation in.evitabl.y

woul.d have beeri djscovered by lawfu} meany or inde'peudcntly was acquired by .lawfal means

belongs to the prosecutioti.. A/M- v. WilUam^ 467 U.S. 431, 444, 104 S.Ct. 2501, 2509 (1984);

Nardone v. U.S., 308 U.S. 338, 342 (1939). "I"hu,s, it was reveryibje e.rror for the trial court in the

case pending before to the Court to set fortli an exception to the exclusionary rule, on its own

accord, thai: tl-ie State, had the burden to raiie and prove by a preponderance of the fvidl&iice. !ri\

See Stales v, Toinpkifis, 272 Neb. 547, 723 N.W.2d 344 (2006).

Furtho'more, unlike tlte exclusionary rule exception ol'the good faith doc't.rine, the analysis

of the. independent <io'tti'ce dyctrine doeii noi involve "'an examina.tion of the same factii as the

probable cause inquiry," Sec Si.cue v. Krwe, 303 Neb. 799, 811, 931 N,W,2d 148, 157

(2(l)19)(holding the record was siifficient for the appeliatc court to ana.lyze wliether the State met

its burden with .respect to the good faith doctrine as its application ordinarily iuciudes examination
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of the same facts as the probabie caii.se inquiry)(e.n.iphasis added). Ry.ther, the an;-»lysis requii-ed in

application ()P the indepen.dent s-OLirce doctrine involves a faclu.al inquiry into the molivation .for

the .sub.scquent search and seixurc, Nix v. IViUiam.^ 487 U.S. 533, 542, 108 S,Ct., 2529, 2536

(1988),

'{"he Fifth Circuit Court ofAppealf in UnUe.d Siaic.v i.-. Hwwn, 83 F.3d 693 (5th Cir. ! 996),

held it was reversible error wherein the \-na\ court rendered a conclusion as to the applic<:il5il.ity of

the ii'idepCTdt'nt .source doctrine wil^out .i-naking i\fuctual dfte.rm.i.n.ation as to how the illc'gal

Wiwch a'ffected or motivated the officers' decision to obtain th.e search warrant. In Hassan, the

State filed an ini^rlociitory appeal upoii the t.ri.al court's sii.ppression o.f;d.l evidence, finding (:h<;

i.i'Kiitipendent .soiirce doclTiiic to be inapp.I.icabie. Id, at 695. At the .mo'tion hearing, tlie gover.nme.pt.

failed to raise the indepeiideni: source doctrine. /(./. Yet, afte.r the tria! court iy$ued an order

suppressijig alJ evidence sieized pursuant to the wan-an1:k'ss eiitry, the prosecution filed a moti<}i'i

for reconsiderLition, arguing for the first time that the incicpeiKience source doctrine was applicabit;,

Id. In i-e$p0n.ye, the trial court denied the prosccutioii'fi request for far1:.her heat'mg lo develop

evidence on the Independent soiirce docfriiic and furtl'.ier concluded tiiat ti'ie exception wa.s

inapplicable to the case. A/.

The Fi'iUi Circuit C'oDrt; of Appeals held it. was not an, abuse or'discre'tion i'or the trial court

to deny the prvsiec-ution's motion for reconsideration, yet it was- reve.r.s.ibie em)r to make a

detern'unation, <,-)ft.he inapplicability of the intlepcndent iioi-irce doctrine without m^ing any factual

finding as to if law enforcemenl: was affected or prompted to proctu'e a search warrant based upon

what was observed during -the unlawfu't entry. Id, at 696-697. Itistead, t!w trial coiirt inertely

addressed whether tli.ere was probable cause i.n the wammt affidavit' when purgcci of'iihe tainted

infbrniation gained as a resiilt of the unlawful eiil'ry. Id. at 697. Thus, as the de^rniination of

i

i

i
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l^obabie cause does not end the indepc-ruient. source doctrine ana.Iysis; (•he li-'iflh Circuit Coun. of

appeals remanded the fact.ual mafter a-i to tlie officer'fi rn<)l.ivaf.ion to tlie triai coi.irt. M at. 699,

FinaiSy, t'hfc' F.i'fi.h Circuit Court o'f Appeals sugg.csted '(..liat in inak.ing a f.tef.enni.na.tfon. as to this

factua) prong, tlie lower c-oiirt "'may wisi'i to con.side.r sucfi factor.s as •(..he precise nature ol'the

infom-iation acqiiircd after the ilicgal ent.ry, the iinportance of this iiiformation compared to al'i tiie

info.fmat'ion i^nown to agents, and the time at which the ot'fu'ers first eviciced ar! intent (u seek a.

warrant." /;/.

As provided in the argument above, the facts Bet fortli in. •the 'record are insufficient, even

whe]i viewed in tolality, to siipport application oft.lx'; .indcpenden!: soiirce doc.tri.ne. 'I'lie Sl:ate i'ailed

to raise t.his excei-><.i.('.»n to the exclusionary nile. Instead, the prosecutio.n argued that Ex.hibif 5 was

siipjiorted by probable cause and, alte.mat.ively, if it wa.s not siipported by probable cause, that

Deteytive l:'J.ins!ey cxeciited the search warrant in good :fat't'.Ii relian.ee on Carpenter. N'onctheless,

the trial court, in its Order filed M:arcti 12, 201.9, denying the motion to siippt-css, detiirrn'ined on

its owii that the independent soin'ce doctrine was applicable. As i.n .Hasscm, t.hci-e was no factual

Hiicli.ng in l:h.e 'Iriai coti(;t''s order as to Detective H.insley'^ motivation i.n. proci.iri.ng the search

warrant. Exhibit 5, for the (,;e.l]u!.ar records. ''I'hfire was no mention in the order as to how Detective

Hinsley, in fact.', was affected or prornpled by wl-iat. was discovered dLi'rh-)g the course of the i.nitia.l

unlawl'i.!l search o(: the. cellar record<>.--<:in i.l'legali.ty that the Sta):e conceded in the court below,

Thus, as the lri.al court in'iproperiy applied an exception to llie exciu.sionary ru]e on its own accord,

this Court should reverse tlii$ ca>se cind .remai'icl the i-t'^tlter for new trial.

VI. LAW ENFORCEM'ENT ACQUIRED STATEMENTS FROM THE DEFENDANT

I.N VIOI.ATiON OF I-1IS FIFTH AMENDMENT RI'GH'Y'S PURSUANT TO MIRANDA,

THEREFORE THE MOTION TO SUPPRESS MIS STATEMENTS SHOULD HAVE
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BEEN SIJ'STAINEO BY ':1'HE TRiAL COURT.

In order to secure the Constitutional privilege against sclf-iiicrimination. the Coun held in

Mif-anda v. Arisona, 384 U.S. 436 (1966), that siaiement.s inay not be i.i'ieci if derived during the

course oi' custodial inten-ogation un.les1'; ihe. proseciit.ion (iemonsrrates t.ha(: proper procedural

Kafeguards were UKed, '''"C'listodia.!* does not rcquire au. arrest, bill refers to sitiiati.ons where a

reasona.ble person .in th,e defendatit's sitiiation woiii.et not have fcit' I'rec to leave,,,'' S/ate v. Roge>\'<,

277 Neb. 37, 52, 760 N.W.2d 35, 54 (2001)). Specifically, Mirancki requires -law enforcemeiU to

give a particiiiar set y'f warnings to a pc.rson in. custody befbi'e interrogation; that he has the dgliit

to reniain siient, that any statements he makes may be used as evidence a.gainst him. and that he

iias the right (o an attorney, eithe'i- relaj'ned or appointed." S^.ite v. Jwaw.k, 287 Neb. 846,852, 844

N.W.2d 791, 799 (20:i4)(quoti,ng State v. Nciw., 284 Neb. 477, 492, 821 N.W,2d 723, 735 (2012)).

"{"liese warnings manddtecl by Miranda are "'an abiiolut'.e prerequisite to inien-ogation,' and

'fundai-tienla.) with respect to 1;lu- Fifth Amendment, privilege,"' Jitrafwk, 287 Neb, at 856-857, 844

N,W.2d a( 803 (quoting Miranda, 384 U.S, at 468), Yet, "the expedient of giving an iidequate

warning as to ihe availabilil'y of the privilege [is] so simple.'" !d. For put-poses of Mircinda^

inten-(.)gat.i(m. not only in^.Iudes ''express questioning'" but also ret'erii "to any words or aclions on

the p<u't of tde police. . .that the police shoi^d blow are .reasonably likely to eiicit sin inicriminaiing

response from the suspect." Jwcw.ek, 287 Neb. at 852-853, 844 N.W,2d at 799,

Inwcation of Right to Remain Silerir

The .safeguards Qf Min.sncUi "assurti that the iiidivicliial's righl to choo.'se between speech

and silence renic.dns unfvtt?;red th.roiig.hout 1.he in.t.tirrogation process." Stute v, De.hmg, 287 Neb,

864, 883, 845 N.W.2d 858, 874 (2014), The iudivid'uai. has the right to "control the time at which

qiiestioniiig ocelli's, ll'tti; siibjects cii.scu.'iiSed, w<-} the duraiion of 'the it'tteiTOgation." ftL If the
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individual indicates tliat he or she wishe!:; l.o ren'i<tin silent or tliat he or she \vant,s s.i.n aUomcy, flu'

.inte.rroga.t.ion miist cca.<ic. Id.

On the other hand, li'iw enforce.tncnt ii'i not reqi.iired to accept as conclu.sivc cmy stateinci'u

or act, no matter how ambigiious, as an indicai.j.o.n t.hat an indiv.iduat desire.s to ceaA'e qucslioning,

SWe v. Rogers, 277 Neb. 37, 64, 760 N,W,2d. 35, 58 (2009)(ciiipha.s'i<i added). Insf.ead, officers are

bound to cut off queKtioning w.hen the suspect tnakcs a stateinent llial., considered unde.r the

cir'cumslaiices in which it is made, a reasonable police officer would Iiave understood to be &

reqiieijt to tenninau- all qiicstioning. Id. Th'ii.s, l.o effectively invoke t.hc proteciions oC Miranda, the

siiSi^eci'y jnvocat;i.oti of the riglit to re.n'uiin si.Ient must be ••iinain.biguoit.s, Linequivocal, or cjeiu'.*7

Id.

Jn anajyziiig whether a suspecr has cleariy iii.vok.ed tl'iis rig.ht, courls re\'iew ri'ic coiitext ol'

tl'ie invocation in acidi.t.ioii to tlie words 'iised by the individual. Id. This context includes words

spoken by the- defcnda.Ht and tlie interrogating officei-, the ii-iten-ogating officer's response to a

defendant's statenienl's, speecli patterns of the defendant, the conrei-it oll the interrogiition. the

demeanor and tone ol' the i.nten'ogati.iig officer, as well as the suspect's bciiavior dui-ing

qLiestioning, the ]xiint a.t wiiich a defcndant is aik'ged to have invoked the right to remain si.ient,

anci who was present du.rin.g t.he i.nteiTogfllkin. Id, A. coiirt niight also consider t'lie qu.estion.s t.lT.at

drew the state.nie.nt, as well as 1.1'ie orfK-er's response to the staten'tent. A7.;:t(. 64-65, 760 N,W.2d at

58.

The Nebraska Suprenie Court ill Stute v. DeJong held ih'dt the defcndant's sraiement that

she was "done," "tired," and "wanted to go to sieep'' was an invocation, of her right to rem.ain

silent. 287 Neb. at 869, 884, 845 N.W,2d at 865, 874, T'he coLirt, in suppoi-t of fius holding,

explained that. not only shoiild a reasotiable office]- u.nder.si.ood !:he defendant's statenK>nts to be a,n
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invocation of the right lo remain silent., but it seems thai Lhe iniien-ogating officer did in i'rtct

understand what. was oc.cuning, <i.s he the officer in.imediately intcrrup'ted the defendant and began

asking questions about a new topic, !d. at 884, 845 N.W,3d ai 874.

Similarly, in Skil'e v. Baiddwin, the Nebraska Siipremtf Coiirt detennined thai the dtifendanl:

unequivocally invoked the rigl'ii: 1.0 remain siltTil: w'lien he iil'.ated, i'Vvv given you what I'm gonny.

give you." 283 Neb. 678. 691, 813 N,W.2d 267, 281 (2012). In its rationale, the court provided

that the defendant's statement "was not pfefaced witli words of equivocation, such as '1 think,"

'maybe,' or M believe.'"' Id. Moreover, when viewed in th.e context it wai n-iade, the staten'ient

coi.il.d not. reah-onably be interpre'ted 1.0 show t.l-ty.t the de.fendi'i.n't was merely .(iaislied with "hj$

colloquy of events." /c./, R.ather, this statement was made in response to the officer's .inquiry for

the defen.da.nt to give his take as to what occLirred That weeketKl---t].Tiis i.T was an expression, of a

desire to end the interrogation completely, lei

As an initial matter,, despite iimiied testimony provided (.luring the suppression hearing by

Detective Ryajn I-Iinsley (here.iDafl'cr "Detective I'linsley'') that, Mr, Cox was free to leave, his

comrnunicafioti that was video recorded. clearly revcals that Mr, Cox way in custody fr)i-purposes

ai'Miranda on February 26, 20 i. S, when he was interrogated by the detective. (E2). Namely, prior

to providing an advi.Sf.menl: to Mr. C'.ox o.f'l-ii.s rights, }:')et(;.ctivt:' liin.sley st.at.ed to Mr. Cox in a.n.

interrogation rooin at Oniiaha Police Department Ifeadquarters;

"So ultiinately what happened is because I couidn'tjust gel, you clown here under a locale,

what I. did was get active DNA orders for you from a.judge. So, it gave its a righl to detain you in

order to bring you d(,)wn here to get yoi-ir DNA, ok?"

(E2,2:18:48 P.M.),

J7urthe.r, immediately thereaft'er, Detective {"linslcy stated;
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"'So wliat i woi.i.ld i.ik.e to do .is talk to yoii in genera.}, then get yo'ur DNA, <:in.d thw we'll

get you out ofhei-e, ok?"

(E2< 2:19:08 P.M.).

In l.j.ght. of this commiinicLition, a. reasonable person in the position of Mr, Cox al the time

of tl).is interrogation on P'ebru<u;y 26, 20.18, would not hiwe- felt. free to simply ieave the

interrogation room prior to speaking witl'i Detecti.ve I-iinsley. Nur would a re;.i.yo.i-iab!.e person feil

tree w leave in light of the circumstances sun'oimding how this iiiterrogMion came about. Mr. Cox

was trai-i sported by rne.tnber.s of llie Ouiaha Poiice I:)fparl:tT).ent to the station, where he w;i!>

interrogated in a ciosed room, located on the third Ooor of police headq'uan'ers. (45:25-46:13), This

occurred following a triiffK;. stop where Mr. C.'ox was charged with the a'fYense of Open Contai.ner.

By Detective IIinslcy's own admission, Mr, Cox was iiot at the police station vo.tuntar.Uy,

as he had been decl.ini.ng to provide a i'il'aten-ient to law enforcen-iiini for ii.pproxi.mateiy a year.

(43 :.20-25), Namely, Detective Hinsiey revealed that despite his effort's, <:3ie detective was unable

to locate M;r. Cox. (26:2-27:3), As a result, Detective l-Jj.nsley issued a locate warrant, for Mr, Cox.

(26:23-27:3). Moreover, in an effort to make con.ta.ct with Mr. Cox in order to obtain a staternenf

regarding the homicide, Detective HinsSey drafted a biscca], order or DNA orde); i;o iliat Mr. Cox's

DNA could be collected by law cnforceiiienT. (26:23-27;22),

According to Detective I-.lin.sley, had Mr, Cox tried to walk out of that third floor

ititciTOgation worn on. February 26, 2018, he woii.ld have been delained by the uni.fon'i'i pai.rol

oliicors that cited hini with the o'ffen.st' of open container. (33:36-23; 46:7'10). Unifortn patrol

officers who waited to pi-ovjde a c.itat.J.on to Mr. Cox until after Detective l-Iinsley had an

opportunity to speak with him as a result of a locate wa.rra.nt, (26;23-28:9). T'hu.'i, white Defective

Hinsley was ypeakiug wilh Mr. Cox, I-ie was u.n.der airest for open container. (3.3; 16-23), Delertive

f

63



I-Ijnyley c.IariHed that a "locate warrant" serves the purpose of-'de'l.ain.i.ng an ind.ivi.diial. until the

partici.ii.ar department has had <D). opportiinily to investigate or i.nt'errogate an. .indiv:iciu.al. (38:24-

39:6; 26:24-27;8). TTiis pi.t.rt.icul.a.'r locate. was issued by Del.ective liinsiey .for Mr, Cox in March of

20] 7, nearly a year prior to the interrogation dale. (38;2!-2,3).

On 1.1-ie date of the. initial inierrogdfion, Detective I-I'insley was not MCli.edii.led to work aiid

was out oftlie office. (27:9-28:9), M.r, C.'ox was l.'ranKported 1.0 O.m.aha. Police IDepaftment Centra]

Station, where he was met by Detective Hinsley, wlio came in to work to conduct, the inten-ogation

of Mr. ("ox. (28:2"15), By Detective I-lmsley's own definttion, Mr. (;C)X Wi'is "det.ai.ned" on

February 26. 2018, at the poiice yt.<ition for the locate warrant, 'the DN'A order, as well as the open

container violation. (43:20-44; 3 0), 'Thus, the inten'ogation w;.L<i custodia.! in naTurc for piirposes of

analysis under Minmdci.

This Coiirt should, siistaiii the M.oiion to Suppresy -the Staternenl'.s of Mr. Cox duririg his

February 26, 2018, .iritc:r'!'ogafion as his statements were acquired in coi.TU'di.vent.ion of liis

constitutiona! rightii. First, when the detective a.sS<cd Mr. Cox if he way willing to waive .his rights,

Mr. Cox did not opt to do so. Rat.hef, he indical'ed he •wart wiiling 1:0 provide his DNA, (E2,2:22: '!'!

P.M.). In response, Defective Hitisley asked M'r. Cox, "Are you willing to sh here and let me ask.

you some questions'?" M.r. Ctix replied, ''Yeah, you ca.n ask m.e son'ie queyLions." (E2, 2:22:16

P.M.). Mr. Cox never ari.i.cu.la.ted tli.at he was willing to waive his rights pursu.an.t to Mlrandti in

order to speak with Detective I-Iinsicy.

A'i'ter severa.1 minutes and upon tl-ie detective asking Mr. Cox nuineroui; qiiestions about

Mr, ,I'..aron Rogers aiicl the homicide, Mr. Cox told Detective H'insley, "I Laid you wli.a't.happenfcd. . .1

got iiotliing, you can go with tiiat. Like I said, you can take my UNA or whatever, biit 1 told you

what I told you and I <am't. got nofhin£ else to say abo'ut. il." ("E2, 2:28:22 P.M.). Detective Hinsley
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ignores this sta'tcmeiit by Mr. Cox and proceeds to discuss the phone records 'with hii'ri.

In respon.ye, Mr. Cox states, "Look, I',m don.c tai.k.ing about it." (2:28:50). Yet, llie de'teciive

ignores the Ktatemt'nt by Mr. Cox again and 'intcn-upts Mr. Cox, stating, "Well, here, le'tn'ieju.st

.show you •l.his-,." (E2, 2:28:52 P.M.). Detective i'-Iinsley irtdicat.es h<; would, iikc to te!! Mr, Cox

about his case, changhiy tiie topii.; frotn eel] phone record.s to how the detective believes he .knows

who the shooter is. When Mr, Cox tries to speak, the detective teils hitn. to "iiang 011," Again

inqtiiring, Cor fu'rtht'r in.formatio.n froin .Mr. Cox as it is related to the death of Mr. R.ogers. (E2,

2;29:07P.M,)

Thereafter, Detective Hin.s!ey tells Mr, Cox he has probab.Ie cause and evidence pointing

to Mr. Cox. He pi-ey.ses on wi.th tiie in'ten'ogation, telling Mr. Cox t.tiat iii.s st'attirnent wil! nt'.'it help

himHe'IFas lu* hay provided it. thus far. Agcsm, Mr, Cox i.nfo}ltnci the detective., ''I.ook I'm not About

to go over notJiiiag, I told you, (interruption irom Detective Hinsley with d farther question) 1, told

you." (E2, 2:32;53 P.M.). Detective Hinsley repedts his question ancl continues with the

.f.ntermgaiion,, oi-ice again ignoring w:hi,ii M:).'. Cox has stated to him.,

Moreover, during the course of't'lw siippression hearing,, .Detective i-Iin.sley aclmilted that.

hi; repeatedly inte.rn.ipted M'r, Cox in tlie interrogation on February 26, 20} 8. so as to avoid the

interrogation coming to an end by continuing to a.s'l'; Mr. Cox questioiis, (42:9-43;] 9). '(.Jpon M.r.

Cox in.forn^ng the deteciive t'i-iat h*;; was "cioiie" and wanted ro "•stop," not only did Detectivf;

Hinsley push through the inte.rroga.tion but he did not ask for ciar.il:3cat'io]'i from Mr. Cux either,

(42:9-43; 19),

In fact, according to the de'lective, "...we sci.[yj a lot in our interviews that, you know,

you're trying to illicit, a yiatement through deceit,'' (41:5'7), During the intcn-ogation, Delcctive

Hinsiey l-o'id Mr. Cox, "...all I have to do is prove that you're lying and they'll c'lia.rge you," The

i
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coLiniy attonicy",s office, pcjr Detective l-Iii-isk'y, had declined to file charge.'i against .M,lf. Cox three.

timesi prior to this interrogation. (40:25-4.1, ;24),

All sfaten'icnts provided by Mr, C;ox should be sitpprfS.sed <a.s M'r. Cox ina.de n.iuitiple

declarations thai a rcsisonable police officer would have understood to be a request to ten'ninate all

qiiestioning, Mr. Cox was repeatedly "u'na.mbigu.ous, unccjtfivoca!, and clear" in his requests to

terminate qu.estioni.ng. In the coniex'i of the int'cn;ogafion, wherein Detective Miiisley to.id Mr. Cox

that he was iiot free to leave iintil his r.)NA was acquired, M.r. Cox. expressed his desire to end the

intcrrogai.ion complelely when he said, "'I told you, w'iiat ha'ppened,, .1 got nothing, you. can go \vit.h

li'iaL ]..,t.ke J. said, yoii can fake it'iy DNA or w'hatever, but 1 told you what I told you and I ain?(. got

nothing else to say about it." (2;28;22). At this point in (he ii-iten-ygation, Deteclive l-Unsiey was

bound to cut off questioning.

As, in DeJong whcre.in the defendant scaled s'he was "'done," this language was o.f;'>su(;]i. a

nature that a reasonable officer sliould untjerstand the statement as an invoc'ation of his right to

remEun sikni. This statemer'il provitied by Mr, Cox to the detective is a.l.yo analogous to that in

Buiddwin, wliere ttie del'endaiyf. expressed, >t.!.7ve given yoLi what l"'m gonna give you." "rhis Courl

should find, as (:he Nebraska Supreme Court did in BauUlwm, that Mr. Cox's statement "was not

prctaced with words of equivocafion, such as <11 thi,n.k>< 'maybe', o.r 'I believe,"1' Rather, (us

.laugiiage was unequivoca! and clear.

l:urthet-moi-f;:, also akin to DeJong, not only shoiild a. reasonable officer undersiand this

staten'ienl; ys a request to TcrmiiiMe (i1.l questioning, but. i.l seems that Detective Hinsiey, ill

particu.lar, did itnderstand this; request, as he continued, to interrupt Mr. Cox or ignore his statemen.).,

changing the topic ofcoTiversation when he made such a request,. As a rcsiijl:, the State did meet

its burden in establishing that Mi,r. Cox's st'ai.eiTienls ob'taiaed on. Febriiary 26, 20)8, during the

4
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interrogalion with Detective 1-li.nstey wtire obtaiiiei;] lawjiijjy, and tlius this Court should reverse

the order of the trial c-0tirt.

CONCLUSI'ON

The trial court con-i.in.iUed reversible en'or in denying tlic motion to s'ltppress cellular

records and overruj.i:ng defense's objection to the search -warran-t as ceilular si'te iocation

information was acquired coiitrary T.o the. guarantees provided by the 'i-'ourth Ai-nendrnent.. FLirtlier,

the independent source doctrine was ii-ico'rrectly applied by the tri.al coiirt, an its own accord,

witlioul making tt'ie necessary ('actual determina'l.j.ons (.his exception to t.he exclusionary rule

demands. It was, in add.ition, reversible en'or for tiie. trial. court to deny the niotion to suppi-ess

sta.ten'ients as Mr, Cox cleariy and unequivocally conveyed I'lis request lo terin'inaie iiH quesiioning

ill confji'avention to his rights as provided by Mirunchi. For each and all of these reasons, the

Appellant respec'tfuliy reqi,.ii;$'i.s this Coiut: reverse his con.vi.ctio.ns and rein.and fo.r new trial,

Respectful J y Submitted,

THOMAS C, R!.LEY,#13523

Doug'ias CoiiDty Pubiic Pet'ende):

NATALIE M, ANDREWS, #25720

Assistau): Public .Defender
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Statement of the Case

A. Nature of the Case

Following a jury trial, Cox was convicted of First Degree Felony Murder, Use of a

Deadly Weapon (Firearm) to Commit a Felony, and Possession of a Deadly Weapon

(Firearm) by a Prohibited Person. See (T1-T2); (T123); (1243:17-1245:11). The district

court subsequently sentenced Cox to life in prison on the Murder charge, 25 to 30 years'

imprisonment on the Use charge, and 40 to 45 years' imprisonment on the Possession

charge, with all of the sentences to be served consecutively. See (T134-T136).

B. Issues Before the District Court

As relevant here, the issues before the district court were the proper dispositions

of Cox's motions to suppress his cell phone records (and any evidence derived from those

records) and his statements to law enforcement. See, generally, brief of appellant.

C. How the Issues Were Decided in the District Court

The district court denied/overruled Cox's motions to suppress. See (T32-T33);

(T54-T68); (T69-T70); (T71-T88).

D. Scope of Review

Whether a party preserves an issue for appellate review presents a question of

law that an appellate court reviews de novo. See State v. Ortega, S-14-0782

(memorandum opinion filed July 13, 2016) (collecting cases).

In reviewing a trial court's ruling on a motion to suppress based on a claimed

violation of the Fourth Amendment or the safeguards established by the U.S. Supreme

Court in Miranda, an appellate court applies a two-part standard of review. Regarding

historical facts, an appellate court reviews the trial court's findings for clear error. But
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whether those facts trigger or violate Fourth Amendment or Fifth Amendment protections

is a question of law that an appellate court reviews independently of the trial court's

determination. See State v. Schriner, 303 Neb. 476, 929 N.W.2d 514 (2019).

Propositions of Law

When a motion to suppress is overruled, the defendant must make a specific

objection at trial to the offer of the evidence which was the subject of the motion to

suppress in order to preserve the issue for review on appeal.

See State v. Piper, 289 Neb. 364, 855 N.W.2d 1 (2014).

II.

Stated another way, a failure to object to evidence at trial, even though the

evidence was the subject of a previous motion to suppress, waives the objection,

and a party will not be heard to complain of the alleged error on appeal.

See State v. Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).

Statement of Facts

CHARGES

The State charged Cox with First Degree Murder (Premeditated or Felony) under

Neb. Rev. Stat. § 28-301 (Reissue 2016), a Class IA felony, Use of a Deadly Weapon

(Firearm) to Commit a Felony under Neb. Rev. Stat. § 28-1205 (Reissue 2016), a Class

1C felony, and Possession of a Deadly Weapon (Firearm) under Neb. Rev. Stat. § 28-

1206 (Reissue 2016), a Class ID felony. See (T1-T2). The charges were in relation to the

March 6, 2017, shooting of Laron Rogers, who subsequently died from his injuries on

March 22, 2017. See (T1-T2); (669:7-19); (1197:16-1198:7).

I
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PRE-TRIAL PROCEEDINGS

Before trial, Cox moved to suppress (1) his statements to law enforcement from

February 26, 2018, on the ground that they were obtained in violation of Miranda v.

Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), and (2) his cell phone

records from January 1, 2017, to March 24, 2017, (and any evidence derived from those

records), obtained by law enforcement via an order under the federal Stored

Communications Act, on the ground that they were obtained in violation of the Fourth

Amendment. See (T32-T33); (T34-T36); (T54-T68). At a hearing on Cox's motions, the

State adduced testimony from Detective Ryan Hinsley and offered into evidence a copy

of the application for the order to obtain Cox's cell phone records (Exhibit 1), as well as

video recordings of Hinsley's interviews with Cox from February 26, 2018, and March 8,

2018 (Exhibits 2 and 3) and a copy of the Miranda rights advisory form from the first

interview (Exhibit 4). See (16:9-50:17).

About a month later, before the district court had ruled on Cox's motions, the State

applied for a search warrant to again obtain Cox's cell phone records from January 1,

2017, to March 24, 2017. See (E5). The records obtained were the exact same records

previously obtained by the State. See (68:17-18); (71:13-15); (E1); (E5).

Thereafter, in a written order, the district court denied Cox's motion to suppress

his statements, but granted Cox's motion to suppress his cell phone records (those

obtained under the earlier order) and any evidence derived from those records. See (T54-

T68). In denying Cox's motion to suppress his statements, the district court determined

that Cox had voluntarily waived his Miranda rights at the beginning of the February 26,

2018, interview and that he had not thereafter unequivocally invoked his right to remain
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silent. See (T62-T66). In granting Cox's motion to suppress his cell phone records (and

any evidence derived from those records), the district court accepted the State's

concession on the issue. See (T65-T66). Presumably, the State conceded the issue

because the order used to obtain the cell phone records was unlawful under Carpenter v.

OS., _ U.S. _, 138 S. Ct.2206,201 L. Ed. 2d 507 (2018). The State should not have

conceded the issue, however, since the good faith exception to the exclusionary rule

would have applied. See State v. Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020).

But in any event, following the district court's ruling, and in response to the State's

having again obtained (via the later search warrant) his cell phone records from January

1, 2017, to March 24, 2017, Cox filed a second motion to suppress those records, and

any evidence derived from those records, on the ground that they were obtained in

violation of the Fourth Amendment. See (T69-T70); (T71-T78). At a hearing on Cox's

motion, the State adduced testimony from Hinsley and offered into evidence copies of the

earlier application for the order to obtain Cox's cell phone records (Exhibit 1), as well as

the later application for the search warrant to obtain Cox's cell phone records (Exhibit 5).

See (54:9-74:3).

Thereafter, the district court overruled Cox's motion. See (T71-T88). In overruling

Cox's motion to suppress his cell phone records, and any evidence derived from those

records, the district court determined that (1) the affidavit supporting the search warrant

established probable cause, (2) the search warrant itself was sufficiently particular and

not overbroad, (3) regardless, the good faith exception would apply, and (4) the cell phone

records were not "fruit of the poisonous tree" because although they were the same
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records previously suppressed, they were obtained through an independent source, that

being the search warrant. See (T71-T88).

TRIAL EVIDENCE

At trial, the State called various witnesses to testify and offered into evidence

numerous exhibits. See (77:14-1169:3). Cox did not call any witnesses, but did offer into

evidence a few exhibits. See (1169:4-1170:14). A brief summary of the most relevant

evidence adduced is set forth below.

On March 6, 2017, at around 7:49 p.m., officers responded to reports of a shooting

at a combination gas station and convenience store in Omaha, Nebraska. See (435:11-

442:15); (469:6-471:19); (532:20-533:20). When the officers arrived, they found Rogers,

shot, on the ground in the parking lot. See (455:17-459:11); (532:20-533:17). The

paramedics arrived shortly thereafter and transported Rogers (who, after initial treatment,

appeared stable) to the hospital. See (453:1-458:23). An officer rode with Rogers in the

ambulance and asked him who shot him, but Rogers did not answer. See (545:7-25).

At the scene, the officers spoke with various witnesses, including Robert Haley

and Charles Moore. See (482:22-25); (606:18-25). Haley said that he was at the gas

station filling up his car when he noticed two or three other cars in the parking lot, one of

which was a white Chevy Impala. See (486:15-490:19). Haley noted that the Impala had

tinted windows and did not have license plates. See (492:12-493:6). According to Haley,

there was a man (Rogers) leaning into the Impala "like as if they were talking with

someone or possibly doing something wrong, I don't know." See (489:18-490:19). Shortly

after seeing this, Haley heard a gunshot and saw Rogers walk toward him, yelling, and
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collapse on the ground. See (490:20-492:11). Thereafter, Haley saw the Impala speed

off. See (491:9^93:6).

Moore, who was with Haley at the time, said that as he was leaving the

convenience store, he heard someone say to call the police and he saw a man (Rogers)

stagger and fall to the ground. See (500:20-501:20). Moore also saw what he believed

to be a white Chevy Impala peel out of the parking lot and speed off. See (502:12-21).

Like Haley, Moore noted that the Impala had tinted windows and did not have license

plates. See (502:22-503:7). And Moore was very familiar with the makes and models of

cars, as at the time, he detailed cars. See (503:11-15).

After the officers secured the scene, the forensic technicians processed it. See

(534:10-535:4); (549:14-551:11). One of the technicians downloaded surveillance video

from the premises, but according to one of the officers, it was not of much help. See

(551:5-552:25); (611:3-612:5). The technicians also photographed the scene and

processed Rogers' car, which was a silver Chevy Impala. See (440:15-21); (553:1-3);

(567:22-568:6); (614:19-24); (738:7-10); (E19-E23). Inside Rogers' car, there were

about 4 ounces of marijuana (which were not in plain view, see (617:18-618:4)), as well

as a digital scale, baggies, and two cellphones. See (573:14-581:18); (624:14-22);

(850:15-852:15). At the time, the crime was not being investigated as a homicide (since

Rogers had not been killed), so the processing of the scene was not as extensive as it

could have been; for example, the technicians did not swab apparent blood in the parking

lot. See (553:4-21); (559:23-561:5).

Later, however, on March 22, 2017, Rogers died from his injuries. See (669:7-19);

(1197:16-1198:7). At that point, the case was turned over to the homicide division and
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assigned to Hinsley and Detective Matthew Backora. See (669:7-19). Hinsley's first step

was to review the case file and collected evidence. See (669:18-670:14). After doing so,

Hinsley determined that the surveillance video that had been collected was insufficient,

so he collected additional surveillance video from the premises, as well as from another

nearby business. See (669:18-674:12). The newly obtained surveillance video confirmed

that the suspect vehicle was a white Chevy Impala. See (806:9-831:9).

Hinsley's next step was to speak with Rogers' parents, who told him that as of

March 6, 2017, Rogers was living with them and working at a Boost Mobile store located

at approximately 56th and Northwest Radial Highway. See (674:13-675:24). Additionally,

Rogers' father told Hinsley that he had last seen Rogers 10 to 15 minutes before the

shooting, at their house. See (675:25-677:3).

After speaking with Rogers' parents, Hinsley went to the Boost Mobile store and

spoke with the store manager, Chandra Keyes, as well as Great Htoo, an employee at

the store. See (677:4-24). Keyes played hlinsley three short video clips from inside the

store on March 6, 2017, that showed Rogers interacting with two black men that she

suspected and who had been driving a white Chevy Impala. See (678:9-17); (766:11-

22); (E140). After viewing the video clips, Hinsley was able to personally identify one of

the men that day as Cox and was able to identify the other man the next day as Rufus

Dennis. See (688:4-690:19). Additionally, Htoo gave Hinsley a post-it note with the name

"Bubba" and the phone number 402-312-6473 on it, which Htoo said he got from one of

the men (Cox) after speaking with him in the store that day. See (726:1-727:11); (E118).

Further investigation revealed that Cox's nickname was "Bubba." See (688:4-10).
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According to Htoo, Rogers left work early on March 6, 2017, a little after 6:00 p.m.,

though he apparently hung around in the parking lot for a while after. See (728:9-730:17).

Hope Hood, a friend of Rogers, said that Rogers was with her in his car, where they

smoked marijuana and did some catching up. See (737:21-740:2). Hood explained that

Rogers both smoked and dealt marijuana. See (734:5-15). While they were in Rogers'

car, two men (Cox and Dennis) pulled up and parked a few stalls down from them in a

white Chevy Impala that had no license plates, only in-transits. See (766:11-22). Cox and

Dennis then approached Rogers in his car and Cox spoke with him about buying

something like a pound of marijuana for a party. See (741:3-742:4); (744:20-745:20);

(761:6-764:24); (E162, 2:44:00-2:44:30 p.m., 2:47:30-2:47:50 p.m.). There apparently

was some (amicable) disagreement, after which Rogers told Cox that he did not have the

amount that he was looking for, but that he could get it. See (745:21-746:11 ). Thereafter,

Rogers and Cox exchanged phone numbers and Cox and Dennis went inside the Boost

Mobile store to get a phone. See (746:12-24). At that point, it was around 6:30 p.m. and

Hood drove away, as did Rogers. See (747:25-747:18); (768:6-22).

The investigation also revealed that Rogers owed his drug supplier money and

that, therefore, Rogers was collecting money that day. See (1120:9-1121:17). Bank

records showed that Rogers made two withdrawals earlier that day, one for $120 and the

other for $821.89. See (922:20-935:5). Also, Rogers' father gave him $200 at the house.

See (696:5-698:2). The money was not recovered. See (1188:21-1192:14).

On March 27, 2020, Hinsley spoke with Dennis. See (775:2-8). When Hinsley

asked Dennis if he owned an Impala, Dennis said that he did not, but that he had access

to one through his mother. See (775:9-13). Thereafter, Dennis and his mother took
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Hinsley to where the Impala was parked, which was at 54th and Browne. See (776:1-

778:4). Hinsley impounded the car, which was then processed. See (591:17-592:1);

(781:16-782:21). The car had license plates, but the license plate screws looked new

and there were what appeared to be glue marks from in-transit stickers in the window.

See (780:21-24); (783:16-786:8). Additionally, there was a steering wheel cover, two

remaining license plate screws in the packaging, and a receipt from AutoZone dated

March 15, 2017. See (786:16-791:9); (795:5-797:9). Follow-up investigation revealed

that Cox had purchased the steering wheel cover on that date. See (863:8-876:21);

(1104:15-1107:24). Also, the Impala was parked near the location of Cox's brother's

house. See (1103:20-1104:14).

The officers also examined Rogers' cell phones and analyzed Rogers' cell phone

records for the period of January 1, 2017, to March 6, 2017, as well as Cox's cell phone

records for the period of January 1, 2017, to March 24,2017. See (E143-E146); (E147-

E150); (681:18-682:16). Rogers' cell phone contained a text message sent to Cox's cell

phone at 6:37 p.m. on March 6, 2017, saying "This Ronno." See (957:12-958:20);

(993:12-996:1). Additionally, the cell phone records showed that there were numerous

phone calls between Rogers' and Cox's cell phones in the time leading up to the shooting.

See (996:2-998:11); (1034:12-1037:11); (E152-E153). Also, there were no other

contacts between the two cell phones before that (since January 1, 2017). See (1069:24-

1070:15). Finally, analysis of Cox's location data for the phone calls indicated that he was

in the area of the shooting during the relevant period. See (1034:12-1037:11); (1039:16-

1044:4); (E156-E161). Analysis of Cox's location data for other later phone calls also

„
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showed that he was not in the area of his later alibi, discussed in more detail below. See

(1108:9-20).

Hinsley sought to locate Cox but was not able to do so until February 26, 2018, at

which time Hinsley interviewed him at the station. See (831:19-833:19); (1089:23-

1090:13). During the inten/iew, Cox acknowledged that his phone number at the time was

402-312-6473, that he knew Rogers, that he met with Rogers that day (with Dennis), and

that he wanted to purchase something like a pound of marijuana for a party. See

(1115:25-1117:21); (E162). But Cox denied having anything to do with Rogers' killing

and claimed that he was with "a female," Lateah Carter Thomas, at her house that

evening. See (1101:25-1103:14); (E162). As noted above, however, analysis of Cox's

location data for other later phone calls showed that to be a lie. See (1087:15-1088:25);

(1108:9-20). And Carter Thomas said that she did not recall seeing Cox on March 6 or

7, 2017, and that she did not recall seeing him until a few days after Rogers' funeral,

which took place on March 31, 2017. See (1080:17-1082:19).

VERDICT AND SENTENCES

Toward the end of the trial, the State abandoned its theory of premeditated murder

and proceeded solely on the theory of felony murder (with the underlying felony being the

robbery of money or drugs or both). See (1162:25-1163:14); (1188:21-1193:14). After

the parties' closing arguments, the district court submitted the case to the jury. See

(1185:14-1243:7). Following its deliberations, the jury found Rogers guilty on all counts.

See (T123); (1243:17-1245:11). The district court subsequently sentenced Cox to life in

prison on the Murder charge, 25 to 30 years' imprisonment on the Use charge, and 40 to
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45 years' imprisonment on the Possession charge, with all of the sentences to be served

consecutively. See (T134-T136).

Cox appealed.

Argument

I.

ASSIGNED ERRORS 1 THROUGH 5

In his first five assigned errors, Cox argues (for various reasons) that the district

court erred in overruling his motion to suppress his cell phone records and any evidence

derived from those records. See brief of appellant, at 3, 16-59. Cox, however, failed to

object to the key testimony regarding those records, as well as to a critical demonstrative

exhibit used during that testimony, and thus waived his right to assert prejudicial error on

appeal based on the district court's overruling his motion.

When a motion to suppress is overruled, the defendant must make a specific

objection at trial to the offer of the evidence which was the subject of the motion to

suppress in order to preserve the issue for review on appeal. See State v. Piper, 289 Neb.

364, 855 N.W.2d 1 (2014). Stated another way, a failure to object to evidence at trial,

even though the evidence was the subject of a previous motion to suppress, waives the

objection, and a party will not be heard to complain of the alleged error on appeal. See

State v. Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).

The State acknowledges that Cox objected to the cell phone records themselves,

as well as other exhibits analyzing the information. See (979:18-981:19); (992:11-993:5);

(1039:16-1040:3). But Cox did not object to the key testimony about the cell phone

records or to the use of a critical demonstrative exhibit during that testimony. Specifically,

i
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Cox did not object to Nick Herfordt's testimony regarding his analysis of the cell phone

records, or to his use of Exhibit 155 as a demonstrative exhibit during that testimony. See

(1012:13-1014:7); (1034:12-1037:22); (1040:8-1045:16); (E155). Thus, Herfordt

testified, without objection, regarding each of the phone calls between Cox's cell phone

and Rogers' cell phone, as well as the approximate location of Cox's cell phone for each

phone call. See (1012:13-1014:7); (1034:13-1037:22); (1040:8-1045:16); (E155).

Accordingly, the State submits that Cox waived his right to assert prejudicial error on

appeal based on the district court's overruling his motion to suppress.

II.

ASSIGNED ERROR 6

In his sixth assigned error, Cox argues that the district court erred in denying his

motion to suppress his statements to law enforcement from February 26, 2018. See brief

of appellant, at 3-4, 59-67. Cox, however, failed to object to the testimony about those

statements and thus waived his right to assert prejudicial error on appeal based on the

district court's denying his motion.

The relevant propositions of law were set forth previously. See supra, at 11.

The State acknowledges that Cox objected to the video recording of the February

26, 2018, interview containing his statements. See (1097:3-22); (E162). But Cox did not

object to Hinsley's testimony about the interview and Cox's statements made within it.

See (1089:22-1123:16). Thus, Hinsley testified, without objection, regarding the majority

of Cox's incriminating statements, including (among others) that his phone number at the

time was 402-312-6473, that he knew Rogers and saw him that day, that he was with

Dennis, that his brother lived in the area where the white Chevy Impala was found, and
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that he claimed as an alibi that he was with Carter Thomas. See (1089:22-1123:16).

Accordingly, the State submits that Cox waived his right to assert prejudicial error on

appeal based on the district court's denying his motion to suppress.

Conclusion

For the reasons noted above, the appellee respectfully requests that this Court

affirm the judgment of the district court.
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