Hnitedr Stetes Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

November 17, 2020
* Before
DIANE S. SYKES, Chief Judge

MICHAEL B. BRENNAN, Circuit Judge

No. 20-1137
PETER GAKUBA, Appeal from the United States District
Petitioner-Appellant, Court for the Northern District of
Minois, Western Division.
v.
No. 17 C 50337
TERRY GRISSOM, :
Respondent-Appeliee. John Z. Lee,
Judge.
ORDER

On consideration of the petition for rehearing and for reheaﬁng en banc filed by
Petitioner-Appellant on November 2, 2020, no judge in active service has requested a vote
on the petition for rehearing en banc, and the judges on the original panel have voted to
deny rehearing. ' '

Accordingly, the petition for rehearing is DENIED.
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Uniter States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted October 13, 2020
Decided October 22, 2020

Before
DIANE S. SYKES, Chief Judge

MICHAEL B. BRENNAN, Circuit Judge

No. 20-1137
PETER GAKUBA, Appeal from the United States District
Petitioner-Appellant, - Court for the Northern District of
- Illinois, Western Division.
. No. 17 C 50337
TERRY GRISSOM, ' John Z. Lee,
Respondent-Appellee. ~ Judge.

ORDER

Peter Gakuba has filed a notice of appeal from the denial of his many post- -
judgment motions, including his Federal Rule of Civil Procedure 60(b) motion
requesting reconsideration of his 28 U.S.C. § 2254 petition. He has also filed a request
for a certificate of appealability. We have reviewed the orders of the district court and
the record on appeal. We find no substantial showing of the denial of a constitutional
right. See 28 U.S.C. § 2253(c)(2).

Accordingly, we DENY the request for a certificate of appealability and DENY

Gakuba’s pending motions. We caution that further frivolous filings may justify
monetary sanctions. See Alexander v. United States, 121 F.3d 312, 315 (7th Cir. 1997).

(22)



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Peter Gakuba, )

Petitioner, )

V. ) Case No: 17 C 50337
)

Christine Brannon, )

‘ )

Respondent. ) Judge Frederick J. Kapala

ORDER

Petitioner’s motion to procesd f ormaz pauperis [3] is granted. Groand< five Lhrouch seven are
dismissed without prejudice. Respondant is directed t

remaining glaims within 30 days. Petitioner’s reply, i of the

response. TALED feTiniom | coneh ARY To 3 PARNS YD0BETHY TOVRUS \RANS 32265 ¥ 43 @wwxsf

(e@ed ROSEN.LUNTY Uss 03 504 (REL)) BMwes v. Weg e TUIUE 2WR Lloees)
STATEMENT _

Following a jury iial in the Seventesnth Judicial Circuit, Winnebazo County, Hinois

suticner, Peter Gakuba, wasconvicted o

fihres counts efagsravatad cniminal sexual aHu;A aniwas

.'-El’ tenced to four vears’ imprisonment on 2ach count with the s=2nt

2025 10 run consecutively, On
direct appeal, the Illinois Appellate Court, Second District, rejected -he following seven argum
and affirmed petitioner’s conviction and sentence: (1) the Lnal court erred in allowing Se g eant
O’Brien to testify regarding petitioner’s name and birth date; (2) the *rial court erred in granfing the
Stats’s motion to take a buzcal sample of patiticner; (3) the evidence was insufficient to sustain his
convictions; (4) that his Sixth Amendmentright! to self-representation was violated when his request.
to proceed to trial pro se was denied; (3 the trial court erred in denving his motions to disqualify the
assistant state’s attorney; (6) the rial court erred in d2nying his motions to dis qualify two judges;
and (7) the trial court erred in sentencing him to a term of imprisonment rather than probauon and
in lmpcsing consecuiive sentences. People v. Gakuba, 2017 IL App (2d) 150744-U, § 47
Petitioner’s petition for leave to appeal was denied. People v. Gakuba, No. 122289, 2017 WL
4386407 (111 Sept. 27, 2017).

Petitioner presents the same seven contentions as his grounds for relief under § 2254,
Petitioner also states in his petition that he has pending before the lllinois Appellate Court an appeal
of the trial court’s dismissal of his post-conviction petition in which he has raised the meffective
assistance of trial counsel. See People v. Gakuba, No. 2-17-0744.

Rule 4 of the Rules Governing § 2254 Cases requires prompt examination by the court and
provides, “[i]fit plainly appears from the petition and any attached exhibits that the petitioner is not
entitled to reliefin the district court, the judge must dismiss the petition and direct the clerk to notify
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the petitioner.”” A claim must be presented as a federal constitutional claim in the state court
proceedings in order to be exhausted. See Duncan v. Henry, 513 U.S. 364, 365-66 (1995). Itis clear

_ from the record that petitioner’s § 2254 grounds five through seven were not presented to the Illinois
courts as federal constitutional claims and, therefore, are not exhausted. SeePeople v. Gakuba,2017
IL App (2d) 150744-U.

In particular, with regard to ground five, the Jlinois Appellate Court rejected petitioner’s
contention that the trial court erred in denying his motions to disqualify the assistant state’s attorney
because it abused its discretion under the standard delineated in Marshall v. County of Cook. 2016
IL App (Ist) 142864, § 22, and violated the [llinois Counties Code, 55 ILCS 5/4-2003. Gakuba,
2017 IL App (24d) 150744 U, §991-99. As for ground six, the Ilinois Appellate Court rejected
petitioner’s contention that the trial court errud n denymc_r his motions to substitute two judges
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~
*ldfu has bes tuulated by the Illinois Supreme Court in People ex rel. Baricevic v. Whart to1,

respect to grou.nd seven, inrejecting petitioner's sentencing arguments, the Ilinois Appellate Court
held thatthe trial court did not abuse its discretion under [llinois law in choosin ng incarceration over
rchation, id. € 115, or in imposing consecutive sentences under 720 ILCS 5 5 3-4b),1d. € 117

136 IIL 2d 423, ﬂg, (1990), and Peupb'«.Latteraon 192 01 2d 93, 131 (2000). Id. € 102. With

Thus, the record is clear that grounds five through seven were not presented as faderal
constitutional claims nor decided as such. Those grounds are dismissed without prejudice for failurs
to exhaust, Coh:equentu petitioner will bz permitied to proceed on onlv grounds ons through four.
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