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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KEVIN DEAN BREWER, Case No. 20-cv-03975-WHO (PR)
aka MICHAEL GREEN,
Petitioner, ORDER OF DISMISSAL
V.
MARCUS POLLARD, Dkt. No. 2
Respondent.

INTRODUCTION

Petitioner Kevin Dean Brewer, aka Michael Green, has filed another petition
challenging the same state convictions he challenged in three prior (and now closed)
habeas actions he filed in this district, Green v. Knipp, No. 12-01689 WHO, Brewer v.
Perez, No. 15-02456 WHO, and Green v. Covello, 19-00176 WHO. The instant petition
will be dismissed as second or successive to the prior petitions. |

BACKGROUND

Petitioner’s first habeas petition was denied on the merits. (Green, No. 12-1689,
Docket No. 43.) He appealed, but his appeal was terminated by the Ninth Circuit because
it was not timely filed. (Zd., Dkt. Nos. 45, 47 and 50.)

His second habeas action was dismissed as second or successive. (Brewer, No. 15-
02456, Dkt. No. 4.) He, but the Ninth Circuit terminated his appeal when it denied his
request for a certificate of appealability. (/d., Dkt No. 9.)

His third habeas action was dismissed as second or successive. (Green, No. 19-

00176 WHO.) He appealed, but the Ninth Circuit terminated his appeal when it denied his
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request for a certificate of appealability. (Green v. Covello, Ninth Circuit Case No. 19-
15204, Dkt. No. 2.)

These three prior petitions and the current petition are challenges to petitioner’s
2009 state court convictions for the sexual abuse and sexual assault of a child, for which he
received a sentence of 61 years to life.!

DISCUSSION

The instant petition is barred by the rule against filing a second or successive
petition. As noted, petitioner has filed at least one previous petition regarding the same
convictions at issue in the instant petition. In order to file a second or successive petition,
petitioner must obtain an order from the Court of Appeals authorizing the district court to
consider the petition. See 28 U.S.C. § 2244(b)(3)(A). Because petitioner has not shown
that he has received such authorization, the instant petition must be dismissed as second or
successive, the filing of which has not been authorized by the Court of Appeals.
Accordingly, the petition is DISMISSED.

CONCLUSION

The instant petition is DISMISSED as second or successive, the filing of which has
not been authorized by the Court of Appeals.

Petitioner’s application to proceed in forma pauperis (IFP) is DENIED as
insufficient. (Dkt. No. 2.) It lacks the proper application form itself, a certificate of funds,
and a prison trust account statement showing transactions for the‘ last six months. If
petitioner files the proper documents, the Court will reconsider his IFP application.

A certificate of appealability will not issue. Petitioner has not shown “that jurists of
reason would find 1t debatable whether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether the district

court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

! People v. Brewer, 192 Cal. App. 4th 457 (Cal. Ct. App. Feb. 1, 2011).
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The Clerk shall amend the docket to reflect that Marcus Pollard, the warden of the
prison in which petitioner is housed, is the sole respondent in this action. Petitioner named
the warden (by title only) as well as the “Attorney General of Alameda County” and the
“Deputy District Attorney.” Pollard, the Warden of the R.J. Donovan Correctional
Facility, is the sole proper respondent in this action, as he is the custodian having day-to-
day control over petitioner, the only person who can produce “the body” of the petitioner.
Brittingham v. United States, 982 F.2d 378, 379 (9th Cir. 1992) (quoting Guerra v. Meese,
786 F.2d 414, 416 (D.C. Cir. 1986)). The Clerk shall enter Pollard as respondent and
terminate the others.

The Clerk shall terminate all pending motions, enter judgment in favor of
respondent, and close the file.

-IT IS SO ORDERED.
Dated: August 10, 2020

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KEVIN DEAN BREWER, Case No. 20-cv-03975-WHO (PR)
aka MICHAEL GREEN,
Petitioner, JUDGMENT
V.
MARCUS POLLARD,
Respondent.

This federal habeas action having been dismissed, judgment is entered in favor of
respondent.

IT IS SO ORDERED.

Dated: August 10, 2020

LLIAM H. ORRICK
United States District Judge
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT NOV 23 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

MICHAEL GREEN, AKA Kevin Dean No. 20-16850
Brewer,
D.C. No. 3:20-cv-03975-WHO
Petitioner-Appellant, Northern District of California,

San Francisco
V.

ORDER
WARDEN, at RJ Donovan Facility; et al.,

Respondents-Appellees.

Before: IKUTA and MILLER, Circuit Judges.

The request for a certificate of appealability is denied because appellant has
not shown that “jurists of reason would find it debatable whether the petition states
a valid claim of the denial of a constitutional right and that jurists of reasoﬁ would
find it debatable whether the district court was correct in its procedural ruling.”
Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28 U.S.C. § 2253(c)(2);
Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012).

Any pending motions are denied as moot.

DENIED.
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT DEC 15 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

MICHAEL GREEN, AKA Kevin Dean No. 20-16850
Brewer, _
D.C. No. 3:20-cv-03975-WHO
Petitioner-Appellant, Northemn District of California,
San Francisco

V.
ORDER
WARDEN, at RJ Donovan Facility; et al.,

Respondents-Appellees.

Before: BYBEE and HURWITZ, Circuit Judges.

Appellant’s motion for reconsideration (Docket Entry No. 6) is denied. See
9th Cir. R. 27-10.

Appellant’s “motion for FRAP 22” (Docket Entry No. 7) and “motion for
FRAP 44”!(Docket Entry No. 8) are denied.

No further filings will be entertained in this closed case.



20-16850 Kevin Brewer v. Warden, €t al

General Docket
United States Court of Appeals for the Ninth Circuit

Court of Appeals Docket #: 20-16850

Nature of Suit: 3530 Habeas Corpus

Kevin Brewer v. Warden, et al

Appeal From: U.S. District Court for Northern California, San Francisco
Fee Status: Due

Docketed: 09/23/2020
Termed: 11/23/2020

Case Type Information:

1) prisoner
2) state

3) 2254 habeas corpus

Originating Court Information: ‘
District: 09713 : 3:20—cv=03975-WHO
Trial Judge: William Horsley Orrick, District Judge
Date Filed: 06/15/2020

Date Order/Judgment: Date Order/Judgment EOQD: Date NOA Filed: Date Rec'd COA:
08/10/2020 08/10/2020 09/23/2020 09/23/2020

Prior Cases:
14—15675 Date Filed: 04/09/2014  Date Disposed: 05/13/2014  Disposition: Jurisdictional Defects — Judge Order
14-16960 Déte Filed: 10/09/2014 Date Disposed: 11/25/2014 Disposition: COA Denied — Judge Order
15—15285 Date Filed: 02/18/2015 Date Disposed: 11/04/2016  Disposition: Vacated, Remanded — Memorandum
15-16301 Date Filed: 06/25/2015 Date Disposed: 01/19/2016  Disposition: COA Denied — Judge Order
15-55854 Date Filed: 06/05/2015 Date Disposed: 09/15/2015 Disposition: Vacated — Judge Order
15—56509 Date Filed: 10/01/2015 Date Disposed: 11/04/2016  Disposition: Vacated, Remanded — Memorandum
16—70493 Date Filed: 02/22/2016 Date Disposed: 06/20/2016  Disposition: Denied — Judge O.rder
17-15140 Date Filed: 01/24/2017 Daté Disposed: 06/26/2017  Disposition: Dismissed — Clerk Order
17-17155 Date Filed: 10/23/2017 Date Disposed: 11/15/2017  Dispesition: Dismissed — Judge Order
17-55221 Date Filed: 02/22/2017 Date Disposed: 06/26/2017 Disposition: Dismissed — Clerk Order
18-16973 Date Filed: 10/12/2018 Date Disposed: 04/25/2019  Disposition: Affirmed — Memorandum
19-15204 Date Filed: 02/05/2019  Date D'.isposed: 10/25/2019  Disposition: COA Denied — Judge Order
19-16715 Date Filed: 09/03/2019 Date Disposed: 09/17/2020  Disposition: Affirmed — Memorandum

Current Cases:

None

Docket as of 02/18/2021 12:00:15 PM
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MICHAEL GREEN, AKA Kevin Dean Brewer (State Michael Green
Prisoner: AC—5033) [NTC Pro Se]
Petitioner — Appellant, RIDCF —R.J. DONOVAN CORRECTIONAL FACILITY
480 Alta Road

San Diego, CA 92179

WARDEN, at RJ Donovan Facility
Respondent — Appellee,

ATTORNEY GENERAL OF ALAMEDA COUNTY
Respondent — Appellee,

DEPUTY DISTRICT ATTORNEY
Respondent — Appellee,
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MICHAEL GREEN, AKA Kevin Dean Brewer,
Petitioner — Appellant,
V.

WARDEN, at RJ Donovan Facility; ATTORNEY GENERAL OF ALAMEDA COUNTY; DEPUTY DISTRICT
ATTORNEY,

Respondents — Appellees.
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09/23/2020

09/24/2020

11/12/2020

11/23/2020

12/01/2020

12/07/2020

12/07/2020

12/07/2020

12/14/2020

12/14/2020

12/15/2020

12/22/2020

12/22/2020

12/23/2020

12/23/2620

12/30/2020

1

16

Open 9th Circuit docket: needs certificate of appealability. Date COA denied in DC: 08/10/2020.
Record on appeal included: Yes. [11834453] (JBS) [Entered: 09/23/2020 01:53 PM]

Filed Appellant Michael Green motion for senate bill; additional documents in support of case.
Deficiencies: None. No service date.. [11845157] (RL) [Entered: 10/02/2020 09:51 AM]

Filed Appellant Michael Green motion for senate bill; motion for assembly bill. Deficiencies: None.
Served on 11/06/2020. [11891043] (RL) [Entered: 11/12/2020 03:51 PM] ‘

Filed order (SANDRA S. IKUTA and ERIC D. MILLER) The request for a certificate of
appealability is denied because appellant has not shown that “jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and that jurists of reason
would find it debatable whether the district court was correct in its procedural ruling.” Slack v.
McDaniel, 529 U.S. 473, 484 (2000); see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S.
134, 140-41 (2012). Any pending motions are denied as moot. DENIED. [11903542] (OC) [Entered:
11/23/2020 01:39 PM]

Received copy of District Court order filed on 11/30/2020 ORDER. Order granting motion to proceed
in forma pauperis in District Court; Order certifying that any appeal will not be taken in good faith.
[11911371] (RL) [Entered: 12/01/2020 02:48 PM]

Filed Appellant Michael Green motion to reconsider Panel order of the Court filed on 11/23/2020
(entitled "Petition for panel rehearing"). Deficiencies: None. [11917324] (QDL) [Entered: 12/07/2020
02:37 PM]

Filed Appellant Michael Green motion for FRAP 22. Deficiencies: None. [11917329] (QDL)
[Entered: 12/07/2020 02:39 PM]

Filed Appellant Michael Green motion for FRAP 44. Deficiencies: None. [11917331] (QDL)
[Entered: 12/07/2020 02:40 PM]

Filed Appellant Michael Green letter dated 12/08/2020 re: FRAP S appeal by permission. Paper filing
deficiency: None. [11927235] (QDL) [Entered: 12/14/2020 05:13 PM]

Filed Appellant Michael Green letter dated 12/10/2020 re: FRAP 44. Paper filing deficiency: None.
[11927239] (QDL) [Entered: 12/14/2020 05:14 PM]

Filed order (JAY S. BYBEE and ANDREW D. HURWITZ) Appellant’s motion for reconsideration
(Docket Entry No. [6]) is denied. See 9th Cir. R. 27—-10. Appellant’s “motion for FRAP 22” (Docket
Entry No. [7]) and “motion for FRAP 44” (Docket Entry No. [8]) are denied. No further filings will

be entertained in this closed case. [11928536] (OC) [Entered: 12/15/2020 02:09 PM]

Filed Appellant Michael Green FRAP 27 motions. Deficiencies: No further filings per 12/15/20 order.
Served on 12/16/2020. (sent copy of docket sheet & copy of 12/15/2020 order) [11937301] (RL)
[Entered: 12/22/2020 03:26 PM]

Filed Appellant Michael Green FRAP 44 motion. Deficiencies: No further filings per 12/15/20 order.
Served on 12/15/2020. (sent copy of docket sheet & copy of 12/15/20 order) [11937307] (RL)

[Entered: 12/22/2020 03:28 PM]

Filed Appellant Michael Green FRAP Motion 27(b)(1). Deficiencies: None. Served on 12/23/2020.
[11938086] (RL) [Entered: 12/23/2020 10:59 AM] '

Filed Appellant Michael Green motion procedural deficiencies FRAP 27 motions. Deficiencies: No
further filings per 12/15/20 order. Served on 12/20/2020. [11938094] (RL) [Entered: 12/23/2020
11:02 AM]

Filed Appellant Michael Green motion for FRAP 27(b) request for affirmative relief re:. Paper filing -

Docket as of 02/18/2021 12:00:15 PM page 4 of 5
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deficiency: No file order 12/15/2020. [11950537] (RR) [Entered: 01/04/2021 09:43 AM]

02/18/2021 . 17  Filed Appellant Michael Green letter dated 02/07/2021 re: Request copy of 11/23/20 order. Paper
filing deficiency: None. (Sent copy of order & docket sheet) [12008269] (RL) [Entered: 02/18/2021
11:59 AM]
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PETITION FOR A WRIT OF HABEAS CORPUS BY A PERSON IN STATE CUSTODY
Name: __DCec< Ko Do
LAST FIRST MIDDLE INITIAL
Prisoner Number: __thC S6233
Institutional Address: ®-g Dewmvzas " C L,rfﬁz\g_\\ -\-— Q80 Ak Roc A
Qe S \3\<c.o L Gz ig

Wevinsr Nea ™ Bie s,

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case Number:

Gerered ddmedea Cou
D-e,%u@b stHach C\Hof{f‘}( .

(Provided by the clerk upon filing)
Petitioner,

PETITION FOR A WRIT

Oe W
vs. uﬁufc&mf R Derfera OF HABEAS CORPUS

)('P—

(
Respondent(s).

[ N P e M P NS S A e

L.

INFORMATION ABOUT YOUR CONVICTION AND SENTENCE

A. What sentence are you challenging in this petition?

1. Name and location of court that imposed sentence (for example: Alameda County
Superior Court, Oakland): a\ a vazdle. C.cu\u-l-ﬁ
Court gu;\)»e/‘\o C Court Ollead

Location 1225 A= las Shreck O\t gg\\Q

) Complansh ¥ ST38655
Case number, if known (2 Con pleas i ® L LooYy

el

(4]

Date and terms of sentence H{ L9 { 200¢

6. Are you now in custody serving this term? (“In custody” means in jail, on parole or

PrODALION, BLC.) cuvirireriereiriiestererteeteseerereessereereeraeseesnbesseessenesbaenneenne @ NO

PETITION FOR A WRIT OF HABEAS CORPUS (rev. 8/2015)
page | of 6
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1. Other than appeals. have you previously filed any petitions. applications.or moti

Court of Appeal....ccccccovvinivvinininiiiiiiie e YES |. Year: NO

Result:

Supreme Court of California........cccoevevveeecrconnencrcrennenee YES @7 NO
Result:

Any other court ................ ettt YES Year:___
Result: |

2. If you appealed, were the grounds the same as those that you are raising in this
PELIIONT ottt s YES NO

3. Did the court issue an OpiniON?......cccveeiiivinciniiiiiri e YES @

4. Did you seek permission to file a late appeal under Rule 31(a)?........ YES -

If you did, give the name of the court and the result:

ons with. |.

respect to this conviction in any court. state or federal?.......cccoviveriiinnnns YES @

Note: If you previously filed a petition for a writ of habeas corpus in federal court challenging the
same conviction you are challenging now and if that petition was denied or dismissed with
prejudice, you must first file a motion in the U. S. Court of Appeals for the Ninth Circuit
for an order authorizing this court to consider this petiticn. You may not file a second or

successive federal habeas petition without first obtaining such an order from the Ninth Circuit.
28 U.S.C. § 2244(b).

If you sought relief in any proceeding other than an appeal, answer the following

questions for each proceeding. Attach extra paper if you need more space.

1. Name of court: 1\\})@

Type of proceeding:

Grounds raised (be brief but specific):

a. L E)Lf\“ﬁ

b.

C.

d.

Result: - __Date of result:

PETITION FOR A WRIT OF HABEAS CORPUS (rev, 8/2015)
page 3 of 6




II.  GROUNDS FOR RELIEF

State briefly every reason why you believe you are being confined unlawfully. Give facts to
support each claim. For example, what right or privilege were you denied? What happened?
Who made the error? Avoid legal arguments with numerous case citations. Attach extra paper if]

you need more space. Answer the same questions for each claim.

Note: You must present ALL your claims in your first federal habeas petition. Subsequent petitions
may be dismissed without review on the merits. 28 USC § 2244(b); McCleskey v. Zant, 499 U.S.

467,1118S. Ct. 1454, 113 L. Ed. 2d 517 (1991). L
\J—Ccfmar\-\o‘fnrad-g Habecs gc.\—\ \ou/

Claim One: ¢ vzeigis of the wlorimebios Saanns teao Coalks Ch +
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(e efiden ey A V&Y
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Supporting facts: \21 Ce\ drpp M 50 & 26 ) \f?\—( 3d N o¥® ol
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If any of these grounds was not previously presented to any other court, state briefly which

grounds were not presented and why: 2= dvd vk b Bl eb Hae une

Sawme
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Senate Bill No. 1134

CHAPTER 785

An act to amend Sections 1473, 1483.5, and 14835.55 of the Penal Code.
relating to habeas corpus.

[Approved by Governor September 28, 2016. Filed with
Secratary of State September 28.2016.]

LEGISLATIVE COUNSEL’S DIGEST

SB 1134, Leno. Habeas corpus: new evidence: motion to vacate judgment:
indemnity. .

Existing law allows every person who is unlawfully imprisoned or
restrained of his or her liberty to prosecute a writ of habeas corpus to inquire
into the cause of his or her imprisonment or restraint. Existing law allows
a writ of habeas corpus to be prosecutad for, but not limited to, false evidence
that is substantially material or probative to the issue of guilt or punishment
that was introduced at trial and Talse physical evidence which was a material
factor directly related to the plea of guilty of the person.

This bill would additionally allow a writ of habeas corpus to be prosecuted
on the basis of new evidence that is credible, material, presented without
substantial delay. and of such decisive force and value that it would have
more likely than not changad the outcome at trial.

Existing law requires the California Victim Compensation Board to

. recommend an appropriation be made by the Legislature for the purpose of
indemnifying a person if the evidence shows that a crime with which the
person was charged was either not committed at all, or, if committed, was
not committad by that person. Existing law requires that the appropriation
recommended shall be a sum equivalent to $140 per day of incarceration /
served. If a court grants a writ of habeas corpus or vacates a judgment on
the basis of new evidence and finds that the new evidence points unerringly
to innocence, existing law requires the board to recommend an appropriation
to the Legislature pursuant to these provisions without a hearing.

This bill would require the board, without a hearing, to recommend an
appropriation to the Legislature if the court finds that the person is factually
innocent. The bill would make additional clarifying and technical changes.

The people of the Stare of California do enact as follows:

SECTION 1. Section 1473 of the Penal Code is amended to read:

1473, (a) A persen unlawfully imprisoned or restrained of his or her
liberty, under any pretense, may prosecute a writ of habeas corpus to inquire
into the cause of his or her imprisonment or restraint. '

\
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(b) A writ of habeus corpus may be prosecuted for. but not limited to.
the following reasons:

(1) False e\ldenue that is substantially material or probative on the issue

of guilt or punishment was introduced against a person at a hearing or trial
relatmv to his or her incarceration.

(2) False physical evidence. believed by a person to be fauual probative.
or material on the issue of guilt. which was known by the person at the time
of entering a plea of guilty. which was a material factor directly relatad to
the plea of guilty by the person.

(3) (A) Newevidence exists that is credible, material, presented without
substantial delay, and of such decisive force and value that it would have
more likely than not changed the outcome at trial.

(B) For purposes of this section. “new evidence™” means evidence that
has been discovered after trial, that could not have been discovered prior to
trial by the exercise of due diligence, and is admissible and not merely
cumulative, corroborative, collateral, or impeaching.

(c) Any allegation that the prosecution knew or should have known of
the false nature of the evidence re ferred to in paragraphs (1) and (2) of
subdivision (b) is immaterial to the prosecution of a writ of habeas corpus
brought pursuant to paragraph (1) or (2) of subdivision (b).

(d) This section does not limit the grounds for which a writ of habeas
corpus may be prosecuted or preclude the use of any other remedies.

(2) (1) For purposes of this section. “false evidence™ includes opinions
of experts that have either been repudiated by the expert who originally
provided the opinion at a hearing or trial or that have been undermined by
later scientific research or technological advances.

(2) This section does not create additional liabilities, beyond those already

ecognizad. for an expert who repudiates his or her original opinion provided
ata hearm" or trial or whose opinion has been undermined by later scientific
research or technological advancements.

SEC. 2. Section 1483.5 of the Penal Code is amended to read:

1485.5. (a) If the district attorney or Attorney General stipulates to or
does not contest the factual allegations underlying one or more of the grounds
for granting a writ of habeas corpus or a motion to vacate a judgment, the
facts underlying the basis for the court’s ruling or order shall be binding on
the Altome» General, the factfinder, and the California Victim Compens:mon
Board.

(b) The district attome\ shall provide notice to the Attorney General
prior to entering into a SIIPU]Q[IOH of facts that will be the basis for the
granting of a writ of habeas corpus or a motion to vacate a judgment.

(c) Inacontested or uncontested proceeding, the express factual findings
made by the court. including credibility determinations, in considering a’
petition for habeas corpus. a motion to vacate judgment pursuant to Section
1473.6, or an application for a certificate of factual innocence, shall be
binding on the Attomey General. the factfinder, and the California Victim
Compensation Board.
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(d) Forthe purposes of this section. “express factual findings™ are findings
established as the basis for the court’s ruling or order.

(e) For purposes of this section. “court™ is defined as a state or federal
court.

SEC. 3. Section 1483.55 of the Penal Code is amended to read:

1485.55. (a) In a contested proceeding. if the court has granted a writ
of habeas corpus or when. pursuant to Section 1473.6. the court vacates a
judgment. and if the court has found that the person is factually. ifnocent;
that finding shall be binding on the California Victim Compensation Board
for a claim presented to the board. and upon application by'the person, the
board shall. without a hearing. recommend to the Legislature that an
appropriation be made and the claim paid pursuant to Section 4904.

(b) In a contested or uncontested proceeding. if the court grants a writ
of habeas corpus and did not find the person factually innocent in the habeas
corpus proceedings. the petitioner may move for a finding of- factual
innocence by a preponderance of the evidence that the crime with which he
or she was charged was either not commitied at all or, if committed. was
not committed by him or her.

(¢) If the court vacates a judgment pursuant to Section 1473.6. on any
ground. the petitioner may move for a finding of factual innocence by a
preponderance of the evidence that the crime with which he or she was
charged was either not committed at all or. if committad. was not commited
by him or her.

(d) If the court makes a finding that the petitioner has aroven his or her
factual innocence by a preponderance of the evidence purstant to subdivision
(b) or (c). the board shall, without a hearing. recommend to the Legislature
that an appropriation be made and any claim filed shall be paid pursuant to
Section 4904.

(2) A presumption does not exist in any other proceeding for failure to
make a motion or obtain a favorable ruling pursuant to subdivision (b) or
(c).

() 1f a federal court. after granting a writ of habeas corpus. pursuant to
a nonstatutory motion or request. finds a petitioner factually innocent by
10 less than a preponderance of the evidence that the crime with which he
or she was charged was either not committed at all or, if committed. was
not committed by him or her. the board shall. without a hearing. recommend
to the Legislature that an appropriation be made and any claim filed shall
be paid pursuant to Section 4904. '
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Assembly Bill No. 701

CHAPTER 435

An act to amend Section 3007.05 of the Penal Code, relating to exonerated
prisoners.

[Approved by Governor October 2, 2019. Filed with Secrctary
of State October 2, 2019.}

LEGISLATIVE COUNSEL’S DIGEST

AB 701, Weber. Prisoners: exoneration: housing costs.

Existing law requires the Department of Corrections and Rehabilitation
10 assist a person who is exonerated as to a conviction for which the person
is serving a state prison sentence in accessing specified public services,
including enrollment in the CalFresh and Medi-Cal programs. Existing law
requires a person who is exonerated to be paid the sum of $1,000 upon
release from funds to be made available upon appropriation by the
Legislature for this purpose.

This bill would additionally require the payment of $5.000 to a person
who is exonerated, upon release, to be used to pay for housing and would
entitle the exonerated person to receive direct payment or reimbursement
for reasonable housing costs, including, among others, rent and hotel costs,
not to exceed specified limits, for a period of not more than 4 years. The
bill would require the departiment to approve these payments and
reimbursements from funds to be made available upon appropriation by the
Legislature for this purpose.

The people of the State of California do enact as follows:

SECTION 1. Section 3007.05 of the Penal Code is amended to read:

3007.05. (a) The Department of Corrections and Rehabilitation and the
Department of Motor Vehicles shall ensure that all eligible inmates released
from state prisons have valid identification cards, issued pursuant to Article
5 (commencing with Section 13000) of Chapter 1 of Division 6 of the
Vehicle Code.

(b) For purposes of this section, “eligible inmate” means an inmate who
meets all of the following requirements:

(1) The inmate has previously held a California driver’s ficénse -or
identification card.

(2) The inmate has a usable photo on file with the Department of Motor
Vehicles that is not more than 10 years old.

(3) The inmate has no outstanding fees due for a prior California
identification card.

95
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(4) The inmate has provided, and the Department of Motor Vehicles has
verified, all of the following information:

(A) The inmate’s true full name.

(B) The inmate’s date of birth.

(C) The inmate’s social security number.

(D) The inmate’s legal presence in the United States.

(c) The Department of Corrections and Rehabilitation shall assist a person
who is exonerated as to a conviction for which the person is serving a state
prison sentence at the time of exoneration with all of the following:

(1) Transitional services, including housing assistance, job training, and
mental health services, as applicable. The services shal] be offered within
the first week of an individual's exoneration and again within the first 30
days of exoneration. Services shall be provided for a period of not Jess than
six months and not more than one year from the date of release unless the
exonerated person qualifies for services beyond one year under existing
Jaw.

(2) Enrollment in the Medi-Cal program established pursuant to Chapter
7 (commencing with Section 14000) of Part 3 of Division 9 of the Welfare
and Institutions Code.

(3) (A) Enrollment in the CalFresh program established pursuant to
Chapter 10 (commencing with Section 18900} of Part 6 of Division 9 of the
Welfare and Institutions Code.

(B) Exonerated persons who are ineligible for CalFresh benefits pursuant
to the federal Supplemental Nutrition Assistance Program limitation specified
in Section 2015(o) of Title 7 of the United States Code shall be given priority
for receipt of the 15-percent exemption specified in Section 2015(0)(6) of
Title 7 of the United States Code. The State Department of Social Services
shal] issue guidance to counties regarding that requirement.

(4) Referral to the Employment Development Department and applicable
regional planning units for workforce services.

(5) Enrollment in the federal supplemental security income benefits
program pursuant to Title XVI of the federal Social Security Act (42US.C.
Sec. 1381 et seq.) and state supplemental program pursuant to Title XVI of
the federal Social Security Act and Chapter 3 (comumencing with Section
12000) of Part 3 of Division 9 of the Welfare and Institutions Code.

(d) (J) In addition to any other payment to which the person is entitled
to by law, a person who is exonerated shall be paid the sum of one thousand
dolars ($1,000) upon release, from funds to be made available upon
appropriation by the Legislature for this purpose.

(2) In addition to any other payment to which the person is entitled to
by law, a person who is exonerated shall be paid the sum of five thousand
dollars ($5,000) upon release, to be used for housing, including, but not
limited to, hote} costs, mortgage expenses, a down payment, security deposit,
or any payment necessary to secure and maintain rental housing or other
housing accommodations. The exonerated person shall also be entitled to
recejve direct payment or reimbursement for reasonable housing costs for
a period of not more than four years following release from custody. The

95
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Department of Corrections and Rehabilitation shall disburse payments or
reimbursements pursuant to this paragraph from funds to be made available
upon appropriation by the Legislature for this purpose.

(3) Asused in paragraph (2), the term “reasonable housing costs”™ means
all the following:

(A) For hotel costs, the cost of lodging. not to exceed 25 percent above
the federal General Services Administration’s per diem lodging
reimmbursement rate.

(B) For payments necessary to secure and maintain rental housing, both
of the following:

(i) The actual cost of any security deposits necessary to secure a rental
housing unit.

(i1) The cost of rent, not to exceed 25 percent above the fair market value
as defined by the United States Department of Housing and Urban
Development.

(C) For mortgage expenses, the cost of mortgage payments, not to exceed
25 percent above the Federal Housing Administration’s area loan limits.

(e) For the purposes of this section, “exonerated” means the person has
been convicted and subsequently one of the following occurred:

(1) A writ of habeas corpus concerning the person was granted on the
basis that the evidence unerringly points to innocence, or the person’s
conviction was reversed on appeal on the basis of insufficient evidence.

(2) A writ of habeas corpus concerning the person was granted pursuani
to Section 1473, either resulting in dismissal of the criminal charges for
which the person was incarcerated or following a determination that the
person is entitled to release on the person’s own recognizance, or to bail,
pending retrial or pending appeal.

(3) The person was given zn absolute pardon by the Governor on the
basis that the person was innocent.

95



Senate Bill No. 269

CHAPTER 473

An act to amend Sections 1485.55, 4901, and 4903 of the Penal Code,
relating to criminal procedure.

[Approved by Governor October 2. 2019. Filed with Secretary
of State October 2. 2019.]

LEGISLATIVE COUNSEL’S DIGEST

SB 269, Bradford. Wrongful convictions.

Existing law authorizes a person who has been convicted of a felony,
imprisoned or incarcerated, and granted a pardon because either the crime
was not committed or the person was innocent of the crime to present a
claim against the state to the board for the pecuniary injury sustained by the
person through the erroneous conviction and imprisonment or incarceration.
Under existing law, if a court grants a writ of habeas corpus but does not
find the person factually innocent or if the court vacates a judgment due 10
new evidence of innocence, the person may move for a finding of factual
innocence by a preponderance of the evidence. Existing law requires the
board, under any of those circumstances, if the court makes a finding that
the petitioner has proven their factual innocence, upon application by the
person, and without a hearing, to recommend to the Legislature that an
appropriation be made and the claim paid. as specified.

This bill would make those provisions applicable to cases in which newly
discovered evidence of actual innocence exists that requires vacation of a,
conviction,

Existing law reguires the claim for compensation for wrongful coavictions
to be presented to the board within 2 years after the judgment of acquittal,
pardon granted, or release from custody.

This bill would instead require the claim for compensation to be presented
to the board within a period of 10 years after judgment of acquittal, dismissal
of charges, pardon granted, or release from custody, whichever is later.

The people of the State of Califorsia do enact as follows:

SECTION 1. Section 1485.55 of the Penal Code is amended to read:

1485.55. (a) In a contested proceeding, if the court has granted a writ
of habeas corpus or when, pursuant to Section 1473.6, the court vacates a
judgment, and if the court has found that the person is factually innocent,
that finding shall be binding on the California Victim Compensation Board
for a claim presented to the board, and upon application by the person, the
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committed at all, or, if committed, was not committed by the claimant, and
the injury sustained by them through their erroneous conviction and
incarceration.

(b) In a hearing before the board, the factual findings and credibility
determinations establishing the court’s basis for granting a writ of habeas
corpus, a motion for new trial pursuant to Section 1473.6, or an application
for a certificate of factual innocence as described in Section 1485.5 shall
be binding on the Attorney General, the factfinder, and the board.

(c) The board shall deny payment of any claim if the board finds by a
preponderance of the evidence that a claimant pled guilty with the specific
intent to protect another from prosecution for the underlying conviction for
which the claimant is seeking compensation.
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board shall, without a hearing, recommend to the Legislature that an
appropriation be made and the claim paid pursuant to Section 4904,

(b) In a contested or uncontested proceeding, if the court has granted a
writ of habeas corpus or vacated a judgment pursuant to Section 1473.6 or
paragraph (2} of subdivision (a) of Section 1473.7, the person may move
for a finding of factual innocence by a preponderance of the evidence that
the crime with which they were charged was either not committed at all or,
if committed, was not committed by the petitioner.

(c) Ifthe court makes a finding that the petitioner has proven their factual
innocence by a preponderance of the evidence pursuant to subdivision (b),
the board shall, without a hearing, recommend to the Legislature that an
appropriation be made and any claim filed shall be paid pursuant to Section
4904,

{d) A presumption does not exist in any other proceeding for failure to
make a motion or obtain a favorable ruling pursuant to subdivision (b).

(e) If a federal court, after granting a writ of habeas corpus, pursuant to
2 nonstatutory motion or request, finds a petitioner factually innocent by
no less than a preponderance of the evidence that the crime with which they
were charged was either not committed at &ll or, if committed, was not
committed by the petitioner, the board shall. without a hearing, reconunend
16 the Legisiature that an appropriation be made and any claim filed shall
be paid pursuant to Section 4904.

SEC. 2. Section 49G1 of the Penal Code is amended to read:

4901. (a) A claim under Section 4900, accompainied by a statement of
the facts constituting the claim, verified in the manner provided for the
verification of complaints in civil actions, is required to be presented by the
claimant to the California Victim Compensation Board within a period of
10 years after judgment of acquittal, dismissal of charges, pardon granted,
or release from custody, whichever is later.

(b) For purposes of subdivision (a), “release from custody” means release
from imprisonment from state prison or from incarceration in county jail
when there is no subsequent parcle jurisdiction exercised by the Departiment
of Corrections and Rehabilitation or postrelease jurisdiction under a
cominunpity corrections program, or when there is a parole period or
postrelease period subject to jurisdiction of a commmunity corrections
program, when that period ends.

{c) A person may not file a claim under Section 4900 until 60 days have
passed since the date of reversal of conviction or granting of the writ, or
while the case is pending upon an initial refiling, or until a complaint or
information has been dismissed a single time.

SEC. 3. Section 4903 of the Penal Code is amended to read:

4903. (a) Except as provided in Sections §51.865 and 1485.55, the board
shall fix a time and place for the hearing of the claim. At the bearing the
claimant shall introduce evidence in support of the claim, and the Attorney
General may introduce evidence in opposition thereto. The claimant shall
prove the facts set forth in the statement constituting the claim, including
the fact that the crime with which they were charged was either not
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Law Office of Andrea Auer il g ;; E:)
1611 Telegraph Ave. Suite 1101 S imERe BRUSTY
Oakland, CA. 94612 LA

Ph: (510) 834-2300 MAR 19 %
Fax: (510) 834-2800

Andrea Auer [142132) ' S S
Attorney for Defendant Michael Green

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
RENE C. DAVIDSON COURTHOUSE

The People of the State
of California, ‘Dept. No. 10
Plaintiff, No. 160049
V. | Hearing Date: 3/27/09
» : ' Time: 9:00 am
Michael Green,
Defendant.

/
NOTICE OF DEMURRER AND DEMURRER (Penal Code section 1004.(5))

TO: THOMAS J. ORLOFF, DISTRICT ATTORNEY OF THE COUNTY OF

ALAMEDA, AND THE ABOVE-ENTITLED COURT

Please take notice that the above named defendant by his attorney, Andrea Auer,
Will move the above-entitled C;)ﬁrt on March 27, 2009 at 9:00 am, or as soon thereafter as the
matter may be heard, to demurrer to count one in the Information, a violation of Penal éode section
288.5, filed on Décember 30, 2008, because prosecution of this count is not timely and violates the

limitations of commencing prosecutions within the statutory framework directing such prosecutions

pursuant to Penal Code sections 800 and 804.
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memorandum of points and authorities served and filed herewith, on all papers and records on file

in this action and on such oral argument as may be presented at the hearing on the motion.

Dated: March 13, 2009

108

This motion will be based on this notice of motion and motion, on the attached

Respectfully Submitted,

Ao Yta—_

Andrea Auer
Attorney at law

*



¥t q oy L Sl Law o ccs ob Dohrd shuck Lo e onier
looking e vies| \ssutuagd-\-‘\(trf‘cf st Rz, A\ZT1q6 Ll ist zocﬁ?b

Coufééﬂ lk:\y\>c,c{ -Qms\- \D\:{M cA* Muisiop C‘J»—stﬂ-ﬂq F;\(‘*"’"_Se_f_ -Qoo\—ua-‘-t’*qﬂm
3. Procseding s he Tnay, Conrk S s 1A% Co dop i <57 Bl 124 Cea Rpbr 2
4 g Colplanh was Lilzg o awsk gppellauht our &N/Lq(‘c}\ ty , 2008

. v 4o 1 Lacks c{ja, ?fbuc&i‘)rq Bc«ckamgmd 4 LS Bk

Sec 1O ANVZTHG

e VART _ e\ EmA
EAHiBil COVER PAGE

EXHIBIT

Description if this exhibit:
M Mo Dum of sowdke el dotherdhies W &«FP’M—OQ
Dermulfief |

Number of Pages to this exhibit: # Pag‘es'.

JURISDICTION: (Check One Only)

CIMUNICIPAL COURT
[CJSUPERIOR COURT
CJAPPELATE COURT
- [OSTATE SUPREME COURT
[JUNITED STATES DISCTRICT COURT
~ OSTATE CIRCUIT COURT
CJUNITED STATES SUPREME COURT
[JGRAND JURY




10
11
12
13
14
15
16
17
18
19
20
%21
22
23

24

25|

26

Yy

109

Law Office of Andrea Auer
1611 Telegraph Ave. Suite 1101
Oakland, CA. 94612

Ph: (510) 834-2300

Fa: (510) 834-2800

Andrea Auer [142132)
Attorney for Defendant Michae! Green

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
RENE C. DAVIDSON COURTHOUSE

The People of the State

| of California

Dept. No. 10
No. 160049
Hearing Date: 3/27/09

Plaintiff,

V.
Michael Green,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEMURRER

STATEMENT OF THE CASE:

% On March 14, 2008 The District Attorney filed a complaint against defendant

|Michael Green in the Wiley W. Manuel Courthouse charging one count of Penal Code section

288.5 upon Jane Doe 1, alleged to have been committed d between January 1, 1996 and Dec %

31, 2002. On March 11, 2008 a BerkelelPohce Officer had requested an arrest warrant naming

defendant for a violation of Penal Code section 288.5 for conduct alleged to have occurred

between the years of 1996 002, A preliminary examination was heard on December 17,
2008 in Department 3 of the Rene C. Davidson Courthouse before the Honorable Trina

Thompson. Jane Doe 1 testified she was born January 19, 1990. (Reporter’s Transcript. Herein
“RT.”pp3,4)
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At the conclusion of the preliminary examination Deputy District Attorney Brian
Owens requested that defendant Green be held to answer to a violation of Penal Code section
288.5 with thé following dates reflecting the beginning and ending of the offense period; from
January 19, 1996 to January 18, 2004. The Court then sought élariﬁcation from the prosecutor
of the dates pertaining to the section 288.5 violation. Ultimately the Court asked the prosecutor;
“So you would like Count 1 to read January 1%, 1996 through January 19* 2004?7” The
prosecutor responded; “Correct.” (R.T. p. 62.)

Furthermore, the prosecutor specifically requested that defendant be held to
answer in the alternative, to a separate count in violation of Penal Code section 269 (a)(1) where
that offense is alleged to have been committed between J anuary 19, 2002 and January 18, 2004.
(R.T. p. 62.) The Court held defendant to a violation of Penal Code section 288.5 as alleged in
the complaint but the transqript reflects that the court stated the dates bracketing this offense
were “January 1, 1996 to January 18 2002.” (R.T. p. 65.) The court further held Defendant to
answer to one count in violation of Penal Code section 269 (a)(1) alleged to have occurred
“between the dates of January 19, 2002 and January 18, 2004.” (R.T. p. 65.) |

An Information was filed in this case on December 30, 2008. The Information
charged defendant in count 1 with a violation of section 288.5 alleged to have occurred between
the dates of January 19, 1996 to J anuary 18_, 2002 and a second count in violation of Penal Code

section 269(a)(1) alleged to have occurred between the dates of January 19, 2002 to January18,
2004.

ARGUMENT:

»@ In this case it appears that for count one to withstand a challenge to dismiss, it
must satisfy two sepérate penal code statutes which dictate the time for commencing criminal
actions, sections 800 and 804. Penal Code section 800 states: “Except as provided in section
799, prosecution for an offense punished by imprisonment in the state prison for eight years or
more shall be commenced whin six years after commission of the offense.” The language of

section 804, current through the year 2008, stated the following: %‘
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“Except as otherwise provided in this chapter, for the fpurpose of this chapter,
prosecution for an offense is commenced when any of the followin g occurs:

(2) An indictment or information is filed.
(b) A complaint is filed charging a misdemeanor or infraction.
(c) A case is certified to the Superior Court.

(d) An arrest warrant or bench warrant is issued, provided the warrant names or

describes the defendant with the same degree of particularity required for an

indictment, information or complaint. ”

Section 804 provides several different ways to tri gger the commencement of a

criminal action. But in defendant Green’s case commencing a criminal action under section 804
must be read in conjunction with section 800. An information was filed on December 30, 2008,3,;\:/
but filing on that date in regard to conduct thaf is alleged to have been completed by J anuary 18,
2002 violated the six year statutory period proscribed by Penal Code section 800. In short, an
information had to have been filed by January 18, 2008 to have been timely.-’}y(_

2 The filing of the complaint in this matter on F ebruary 27, 2008 charging a

M@;}LM alleging the dates of the offense to have fallen between J anuary 1,

1996 and December 31, 2002 did not serve to toll the statutes of limitations. Penal Code section
804 in the year 2008 dictated only that the filing of a complaint chargin-g a misdemeanor or
infraction served to commence a criminal action. The statute was changed as of January 1,
2009. Penél Code section 804 now decrees that prosecution for an offense is commenced
when... “(c) the defendant is arraigned on a complaint that charges the defendant with a felony.”
In any event, because the complaint herein élleged a continuing course of conduct, with a
completion date of December 31, 2002, rather than a completion date of January 18, 2002 as
currently charged in the Information, the filing of the complaint did not give notice that this
prosecution was time barred.

Needless to say defendant did not plead out the Penal Code section 288.5
charge as alleged in the complaint. That would have tolled Penal Code section 800.
Consequently, the act of ceftifying a case to'Superior Court is accomplished when a defendant

enters a plea of no contest or guilty to a felony before a magistrate. The magistrate then certifies
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the proceedings to the Superior Court for pronouncement of judgement. (Penal Code section

859(a), People v. Richardson (2007) 156 Cal. App.4th 574, 589, 590.)

_An arrest warrant was issued for defendant on March 11, 2008 alleging a

violation of Penal Code 288.5 but that warrant included a summary of the investigation in this

case reflecting an allegation of criminal conduct through the year of 2002. Thus, at the time of :

the issuance of the arrest warrant defendant was not on notice that this prosecution was time
S .

barred. The issuance of the arrest warrant was within six vears of the completion of the
’—,____\¥

continuing offense as then described i carrant, but not for the offense as it is now charged.
T e .

i

CONCLUSION:

—

At the conclusion of the preliminary examination the prosecution requested that

defendant be held to answer to two counts, in the alternative,’ one of which carries a life

term. A review of the information shows two counts chareed. but not in the alternative,
Count one as charged must be dismissed because its prosecution violates the six year

statute of limitations pursuant to Penal Code section 800.

Respectfully submitted,

Andrea Auer
Attorney at Law

'Defendant is also charged with a prior conviction pursuant to Penal Code sections 1170.12(c)(1) and
2667(e)(1).




PERLE 1pEn IR o e L YRS PRy [ R o0y e |
P= I B3 N2JSE B £ "F WLFE_N F N x oEM £ S |
i "4 IMIB IRV AE I B LM l
XS WE BEENE a XY WEY ¥ BT W % 4 & e ovEa

Description if this exhibit: A sSemble BWL Jo . G049
- CHAPTEQR 8™19
fi(_?> 1':{0(;) LOPQIA_-—QQB\(?(“% 2\de Sl
Decket v R 1oy
e w \U‘Qofr\'\c\"rloij‘\(}\_\ﬁc’& = o l[cood 9

Number of Pages to this exhibit: # 3 Pa

€S.

0Q

JURISBICTION: (Check One Only)

LIMUNICIPAL COURT

[ISUPERIOR COURT

[JAPPELATE COURT

LISTATE SUPREME COURT

LJUNITED STATES DISCTRICT COURT
[ISTATE CIRCUIT COURT .
LJUNITED STATES SUPREME COURT
[JGRAND JURY




7

/':_‘}
\F LL‘L

/—\.;

IENEINELER N AN

= AUTHENTICATED

FLECTRONICLECAL MATERIAL ©

Assembly Bill No. 1909

CHAPTER 879
An act to amend Section 141 of the Penal Code, relating to crimes.

[Approved by Governor September 30, 2016. Filed with
Secretary of State September 30, 2016.]

LEGISLATIVE COUNSEL’S DIGEST

AB 1909, Lopez. Falsifying evidence.

Existing law makes it a misdemeanor for a person, or a felony for a peace
officer, to knowingly, willfully, intentionally, and wrongfully alter, modify,
plant, place, manufacture, conceal, or move any physical matter, digital
image, or video recording, with the speciﬁc intent that the action will result
in a person being charged with a crime.

This bill would make it a felony punishable by imprisonment for 16
months or 2 or 3 years for a prosecuting attorney to intentionally and in bad
faith alter, modify, or withhold any physical matter, digital image, video
recording, or relevant exculpatory material or information, knowing that it
is relevant and material to the outcome of the case, with the specific intent
that the physical matter, digital image, video recording, or relevant
exculpatory material or information will be concealed or destroyed, or
fraudulently represented as the original evidence upon a trial, proceeding,
or inquiry.

By creating a new crime, this bill would impose a state-mandated local
program.

The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that no relmbursement is required by this act for
a specified reason.

The people of the State of California do enact as follows:

SECTION 1. Section 141 of the Penal Code is amended to read: .

141. (a) Except as provided in subdivisions (b) and (c), a person who
knowingly, willfully, intentionally, and wrongfully alters, modifies, plants,
places, manufactures, conceals, or moves any physical matter, digital image,
or video recording, with specific intent that the action will result in a person
being charged with a crime or with the specific intent that the physical matter
will be wronOfully produced as genuine or true upon a trial, proceedmg, or
inquiry, is guilty of a misdemeanor.

94
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Ch. 879 —2—

(b) A peace officer who knowingly, willfully, intentionally, and
wrongfully alters, modifies, plants, places, manufactures, conceals, or moves
any physical matter, digital image, or video recording, with specific intent
that the action will resylt in a person being charged with a crime or with the
specific intent that the physical matter, digital image, or video recording
will be concealed or destroyed, or fraudulently represented as the original
evidence upon atrial, proceeding, or inquiry, is guilty of a felony punishable
by two, three, or five years in the state prison.

(c) A prosécuting attorney who intentionally and in bad faith alters,
modifies, or withholds any physical matter, digital image, video recording,
or relevant exculpatory material or information, knowing that it is relevant
and material to the outcome of the case, with the specific intent that the
physical matter, digital image, video recording, or relevant exculpatory
material or information will be concealed or destroyed, or fraudulently
represented as the original evidence upon a trial, proceeding, or inquiry, is
guilty of a felony punishable by imprisonment pursuant to subdivision (h)
of Section 1170 for 16 months, or two or three years.

(d) This section does not preclude prosecution under both this section
and any other law.

SEC. 2. No reimbursement is required by this act pursuant to Section 6
of Article XII1 B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIIIB of the California
Constitution.

94
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THOMAS J. ORLOFF 1 1 3
District Attorney F , L E

Alameda County ALAMEDA COUNTY

1225 Fallon Street, 9th Floor

Oakland, CA 94612 ‘ MAR 20 2009

510) 272-

C10) 2720222 CLERV/} P OR COUHT
Brian Owens ///" ’% :

Deputy District Attorney Depw

State Bar Number 203715

SUPERIOR COURT, RENE C. DAVIDSON COURTHOUSE,
COUNTY OF ALAMEDA, STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA, Docket No.: 160049
Plaintiff, Department No.: 10
V.
Date: March 27, 2009
MICHAEL GREEN

aka KEVIN BREWER, Time: 9:00 a.m.

Defendant.

POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT’S DEMURRER

.

A demurrer tests only defects appearing on the face of the accusatory pleading. See Cal. Pen.

Code §§ 1002-1004; see also Shortridge v. Municipal Court, 151 Cal. App.3d 611, 616 (1984)

[overruled on other grounds by In re Manuel L., 7 Cal.4th 229, 232, 239 (1994)]; People v.

Williams, 97 Cal.App.3d 382, 387-88 (1979). Penal Code séction 1004 sets out five grounds upon
which a demurrer may be brought. The enumerated grounds are exclusive, and a demurrer may not _

be brought on any other ground. See People v. McComnell, 82 Cal. 620 (1895); People v. McAllister

99 Cal.App.37, 40, 44 (1929).

A demurrer must be filed before the entry of a plea, and the failure to do so constitutes a

e

waiver of all objections appearing on the face of the charging document except for lack of

junisdiction or failure to state a public offense. See Cal. Pen. Code §§ 1002-03; see also In re Greer, *

A -

108 Cal.App.3d 1002, 1006 (1980); People v. Schogller, 96 Cal.App.2d 61, 62 (1950).




1 Defendant asserts that Count 1 in the Information is time-barred. Count 1 aﬂeéeAx violation
’ of Penal Code section 288.5(a) between January 19, 1996 and January 18, 2002. Relying on Penal
’ Code section 800, defendant claims that the limitations period for Count 1 is six years. Since the
) Information was not filed until December 30, 2008, defendant concludes that the offense is time-
5 barred. Defendant’s argument fails because the statute of limitations was extended to ten years
’ under Penal Code section 801.1 prior to the expiration of section 800’s six year statute of limitations.
i Accordingly, section 801.1°s ten year statute of limitations controls and Count 1 is not time-barred.
8 “[T]he limitations period does not commence as to continuing offenses until the entire course
i of conduct is complete.” People v. Terry, 127 Cal.App.4™ 750, 763 (2005). “Continuous sexual
N abuse of a child in violation of section 288.5 clearly is a continuing offense.”” Id. at 763. Thus, in
: the instant case, the limitations period did not begin to run until the crime of continuous abuse of a
N child was bompleted on January 18, 2002.
; In 2002, the applicable statute of limitations for a violation of Penal Code section 288.5 was
N six years under Penal Code section 800. However, in 2005, prior the expiration of the applicable six
N year statute of limitations, the California Legislature enacted Penal Code section 801.1, which
N extended the statute of limitations for sexual offenses, including section 288.5, to ten years. It is
. constitutionally permissible for the Legislaturé to extend the statute of limitations in sucﬁ an
" instance. See In re White, 163 Cal. App.4™ 1576, 1583 (2008). Section 801.1 provides, in pertinent
N part,. that “prosecution for a felony offense described m subparagrapﬁ (A) of paragraph (2) of
.20 - subdivision (a) of Section 290 sﬁall be commenced within 10 years after commission of the offense.”
B Section 288.5 is listed under the specified portion of section 290. See Cal. Pen. Code §
* 290(2)(2)(A). Accofdingly; prosecution of Count 1 is timely if commenced within ten years. Thus,
“ the 1imitation§ period for Count 1 would not expire until January of 2012. Since prosecution has
- been initiated within the meaning of Penal Code section 804, the statute has been tolled and will hot
® expire even then.
26
For the foregoing reasons, the People respectfully request that defendant’s demurrer be
i overruled.
. 28
!
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DATED: March 20, 2009

115

THOMAS J. ORLOFF
DISTRICT ATTORNEY
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By: = '

~” Brian Owens
Deputy District Attorney
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e - SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMED i
WILEY W. MANUEL COURTHOQUSE P /9/\

Dept.-No. 112 o
3/14 IN CUSTODY

PEOPLE OF THE STATE OF CALIFORNIA |NO. /§ % .
g COMPLAINT © 43&0 =

’ Shiee o ’ . A 7 .
MICHAEL GREEN PFN: AJR936 CEN: 8314263 ‘

also knovm as KEVIN DEAN BREWER

Defendant(s) :

: .:-1115 unaerslgned bemg sworn says o Informatlon and behef that WCHAEL GREEN aIso known as KbV IN ,
DEA.N BREWER did, in- the County of Alameda State of California; between :Jz anuary 1, 1996 and December -

131, 2002 comnut a Felony, to wit: __QUS_SEXUALAME a- ; of the
PENAL' CODE ‘of California, in that"said defendant(s) did unlawfully ehgage in three and “more- acts of ,
- "Substantial sexual conduct”, as defined in Penal Code section 1203.066 (b), and three and more acts in wolatlon_ ,
- ,0f Section 288 with JANE DOE 1, a child under the age of 14 years \A@Je_ﬂladeﬁeﬂdam(s) resrded with, cmd‘ R
had recur’mg access to, the ohﬂ? _ . el i (}, l

T "_"I'?.f-"." A
A SooreT e |

. "NOTICE: Tre abowe oifense is a serious felony within the meanmn of Penal Code sectro'r: i92..7(c) and a \
v1olent ierony Wrthm the mearuno of Penal Code section 667 S(C) " : L S

.. ‘a

"NOTI(‘E Cormctlon o" this offense will require )ou to remster pursuant to Penal Code sectron 290 Wrilfu]_ :
' L_rlure to reglster 1s a cmne " : I -

o ”I\OTICE Co*mctlon of this offense will require the court to order you to subrmt toa blooo test for evidence |- .'
of antrbodres to the probable causatwe agent of Acqu1red Irmnune Deﬁc1ency Syndrome (AIDQ). Peénal. Code. -
. sectlon 1”07 LE L e 4 AN

- "NOTI\,E Comlc tion of this offense will require you to provide specrmens and sarnples P
\Code SCCtxOlL 296 W iliful reﬁlsal to prowoe the speczmens cﬂd ‘samiples isa cnme A

i 'Z @@ D€C<mb6( 5 RO Lo
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Vo
~+i#: FIRST PRIOR CONVICTION AS TO DEFENDANT GREEN
The undersigned further alleges that before the commission of the offense specified above, said defendant
MICHAEL GREEN also known as KEVIN DEAN BREWER, on or about March 18, 1982, was convicted in
the Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to

wit: SECOND DEGREE ROBBERY, a violation of section 211 of the PENAL CODE of California, and
received a prison term therefor. - c _

-ZZ‘DC

o 2 STRIKES (ONE PRIOR) o
- . It is further alleged as to all charged counts that, having suffered the above prior conviction, defendant must be
~ sentenced pursuant to Penal Code sections 1170.12(c)(1) and 667(e)(1). .. - :

T e U i PRIOR SEPARATE PRISON TERM (PC 667,5(B)) - ¢ 570 % - wein e
+ It is further alleged that the above prior conviction is within the purview of Penal Code section 667.5 (b) and that
i a separate térin of imprisonment was setrved therefor as déscribed in Pefial Code section 667.5 for said offense,
-+ -and that the defendant did not remain free of prison‘custody for, and did commit an offense resulting in a felony
conviction during; a period of five years subsequent to the conclusion of said term. :

.. .SECOND PRIOR CONVICTION AS TO DEFENDANT GREEN

- The undersigned further alleges that before the commission of the offense specified above, said defendant
" MICHAEL GREEN also known' as KEVIN DEAN'BREWER, 611 of about January 15, 1985, was convicted in
- the Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to
- wit: BURGLARY, a violation of section 459 of the PENAL CODE of California, and feceived a prison term

" therefor. ‘ , ' I

- THIRD PRIOR CONVICTION AS TO DEFENDANT GREEN - e el
. . PR . - «

The ﬁnderéigned further alleges that before the commission of the offense specified above, said defendant -
" MICHAEL GREEN also known as KEVIN DEAN BREWER, on or about March l% 1986, was convicted in
.- the Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to

 wit: BURGLARY, a violation of section 459 of the P_ENAL CODE of California, and received a senterice of
.- probation therefor. ' : , '

.. FOURTH PRIOR CONVICTION AS TO DEFENDANT GREEN

. The undersigned further alleges that before the commission of the offense specified above, said defendant

- ixMICHAEL GREEN also known as KEVIN DEAN BREWER, on or about July 20. 1990, was convicted in the.
"= Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to wit:-
- VANDALISM OVER-$400 DAMAGE, a violation of section 594(a) of the PENAL CODE of California, and

. received a prison term therefor. . : ~ o :
vk (‘z{g‘h’r Hefe



FIFTH PRIOR CONVICTION ASTO DEFENDANT GREEN

The undersigned further alleges that before the commission of the offense specified ‘above, said defendant

MICHAEL GREEN also known as KEVIN DEAN BREWER, on or about June 2, 1992, was convicted in the

Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to wit:

POSSESSION OF A CONTROLLED SUBSTANCE, a violation of section 11350(a) of the HEALTH AND
- SAFETY CODE of California, and received a sentence of probatron therefor.

0 Jf_
A
SIXTH PRIOR CONVICTION AS TO DEFENDANT GREEN ?lyﬂ ,ﬁ/

... The undersigned further alleoes that before the commxssron of the offense spe01ﬁed above said defendant

"MICHAEL, GREENalso known as KEVIN DEAN BREWER; on of about August 23, 1993, was convicted in’

~ . the Superior Court of the State of California, ini and for the County of ALAMEDA, of the crime of a Felony, to

wit: BURGLARY a v1olat1on of section 459 of the PENAL CODE of Cahforma, and received a sentence of
probation therefor. ;

SEVENTH PRIOR CONVICTION AS TO DEFENDANT GREEN %/(

The underswned further alleges that before the commission of the offense spec1ﬁed above, said defendant :
MICHAEL GREEN also known as KEVIN DEA_N BREWER, oww was eonvmted in the
. Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to wit:
SALE OR TRANSPORTATION OF MARIJUANA, a violation of section 11360(a) of the HEALTH AND
SAFETY CODE of California, and recelved a pnson term therefor.

EIGHTH PRIOR CON'VICTION AS TO DEFENDANT GREEN %—

The undersrcrned further alleges that before the commission of the offense specified above, said defendant
MICHAEL GREEN also known as KEVIN DEAN BREWER, on or about May 16, 2006, was convicted in the
Superior Court of the State of California, in and for the County of ALAMEDA, of the crime of a Felony, to wit:
SALE OR TRANSPORTATION OF MARIJUANA a violation of section 11360(a) of the HEALTH AND
SAFETY CODE of California, and received a sentence of probatlon therefor

C mes -

Pursuant to Penal Code Section 1054 S(b) the People are hereby 1nforma11y requestmg that defendant’s counsel
provide discovery to the Pecople as requ1red by Penal Code Section 1054, 3 - :

Complainant therefore prays that a warrant issue and that said defendant(s) be dealt with according to law.

Subscribed and sworn to before me,
Wednesday, February 27, 2008 o " /s/ Berkeley PD-07-11183

MARTIN A. BROWN
Assistant District Attorney
State Bar #60684 mab/sc
Alameda County, California
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
’ COUNTY OF ALAMEDA
RENE C. DAVIDSON COURTHOUSE

PEOPLE OF THE STATE OF CALIFORNIA

AETE NO. 160049

V. % ’P’%L INFORMATION

MICHAEL GREEN - ] PFN: AJR936 CEN: 8314263
also known as KEVIN DEAN BREWER '

.

Defendant.
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Office of the
Disirict Alioraey

Alameda County
California 2 7

28

The District Attorney of the County of Alameda by this Information hereby accuses
MICHAEL GREEN also known as KEVIN DEAN B'REWER of a Felony, to wit:
CONTINUQUS SEXUAL ABUSE, a violation of section 288.5(a) of the PENAL CODE of

California, in that between January 19, 1996 and January 18, 2002, in the County 6f Alameda,
e =iy

o et

State of California, said defendant did unlawfully engage in three and more acts of "substantial

sexual conduct",v as defined in Penal Code section 1203.066(b), and three and more acts in
Latnee/

violation of Section 288 with JAsE-DOE, a child under the age of 14 years, while the defendant

resided with, and had recurring access to, the child.

"NOTICE: The above offense is a serious felony within the meaning of Penal Code section

1192.7(c) and a viole_nt felony within the meaning of Penal Code section 667.5(c)."

File Date: 12/31/2008/rt
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"NOTICE: Convictié_n of this offense will require you 1o register pursuant to Penal Code section

290. Willful failure; to register is a crime."

"“NOTICE: Conv1ct10n of this offense will require the court to order you to submit to a blood test
for evidence of antlbfodms to the probable causative agent of Acquired Immune Deficiency

Syndrome (AIDS). Pénal Code section 1202.1."
- \

"NOTICE: Convxctlon of this offense will require you to provide specimens and samples
pursuant to Penal dee section 296. Willful refusal to provide the specimens and samples is a
crime."

“SECOND COUNT
And the said MICHAEL GREEN also known as KEVIN DEAN BR_EWER-is further-accused by

the District Attorney of the County of Alameda, by the second count of this Information, of a -

Felony, to wit: AGGRAVATED SEXUAL ASSAULT OF A CHILD - PC26l(a)(2), a violation

of section 269(a)(1) of the PENAL CODE of California, in that between January 19, 2002 and
e .

January 18, 2004, in the County of Alameda, State of California, said defendant did commit the

following act upon victim, %60}3 who was under the age of 14 years, the defendant, being

more than 10 years old@;r thé}n the victim: rape, in violation of P_enal Code section 261(a)(2).

NOTICE: Itis furtwr alleged that said defendant is/are ineligible for probation or suspension of

sentence pursuant to Pcnal Code section 1203. 06J\a)

"NOTICE: Conviction of this offense will require you to provide specimens and samples
pursuant to Penal Codeisecﬁon 296. Willful refusal to provide the specimens and samples is a

crirne.”

2-




1 FIRST PRIOR CONVICTION AS TO DEFENDANT GREEN

21| The District Attorney of the County of Alameda further charges that before the commission of
3 the offense specified above, said defendant MICHAEL GREEN, on or about March 18,1982,
N was convicted in the Superior Co-urt of the State of California, in and for the County of
Z ALAMEDA, of the crime of a FELONY, to wit: SECOND DEGREE ROBBERY, a violation of
7 sectionyf the PEN AL CODE of California, and received a prm/igln'therefor.

8. | 2 STRIKES (ONE PRIOR)

9 It is further alleged as to ali charged counts that, having suffered the above prior conviction,
10 defendant must be sentenced pursuant to Penal Code sections 1170.12(c)(1) and 667(e)(1).
11
12 PRIOR SEPARATE PRISON TERM (PC 667.5(B))

13 | It is further alleged that the above prior conviction is within the purview of Penal Code section

14 667.5(b) and that a separate term of imprisonment was served therefor as described in Penal

15 can section 667.5 for said offense, and that the defendant did not remain free of prison custody
16 for, and did commit an offense resulting in a felony conviction during, a peribd of five years
1; subsequent to the conclusion of said term.

/ 19 CAL PRIOR-SERIOUS FELONY

2011 Itis further alleged as to all counts that the above prior conviction is within the purview of Penal

211 Code section 667(a)(1).
22
27 }( \ SECOND PRIOR CONVICTION AS TO DEFENDANT GREEN
4 ..
2 The District Attorney of the County of Alameda further charges that before the commission of
25 , :
the offense specified above, said defendant MICHAEL GREEN, on or about January 15, 1985,
26 .

27 was convicted in the Superior Court of the State of California, in and for the County of
Office of the

Dasinct Anomney
Alameda Coumy
California 2 8
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ALAMEDA, of the crime of a FELONY, to wit: BURGLARY,, a violation of section 459-2ND

of the PENAL CODE of California, and received a prison term therefor.

PRIOR SEPARATE PRISON TERM (PC 667.5(B))

It is further alleged that the above prior conviction is within the purview of Penal Code section
667.5(b) and that a separate term of imprisonment was served therefor as described in Penal
Code section 667.5 for said offense, and that the defendant did not remain free of prison custody
for, and did commit an offense resulting in a felony conviction during, a period of five years

subsequent to the conclusion of said term.

THIRD PRIOR CONVICTION AS TO DEFENDANT GREEN
%2 LA en e

The District Attommey of the County of Alameda further charges that before the commission of
the offense specified above, said defendant MICHAEL GREEN, on or about March 12, 1986,
was convicted in the Superior Court of the State of California, in and for the County of
ALAMEDA, of the crime of a Felony, to wit: BURGLARY, a violation of section’459-2ND of

the PENAL CODE of California, and received a sentence of probation therefor.

FOURTH PRIOR CONVICTION AS TQO DEFENDANT GREEN

The District Attorney of the County of Alameda further charges that before the commission of
the offense speciﬁed above, said defendant MICHAEL GREEN, on or about July 20, 1990, was
convicted in the Superior Court of the State of California, in and for the County of ALAMEDA,
of the crime of a Felony, to wit: VANDALISM OVER $400 DAMAGE, a violation of section

594(a) of the PENAL CODE of California, and received a prisg‘r]lia;nx therefor.




1 PRIOR SEPARATE PRISON TERM (PC 667.5(B))

2

It is further alleged that the above prior conviction is within the purview of Penal Code section
3 _
4 667.5(b) and that a separate term of imprisonment was served therefor as described in Penal

5| Code section 667.5 for said offense, and that the defendant did not remain free of prison custody

6|l for, and did commit an offense resulting in a felony conviction during, a period of five years

7 subsequent to the conclusion of said term.
8
FIFTH PRIOR CONVICTION AS TO DEFENDANT GREEN

’ SNZE
10 The District Attorney of the County of Alameda further charges that before the commission of
11

the offense specified above, said defendant MICHAEL GREEN, on or about June 2, 1992, was
12 :

convicted in the Superior Court of the State of California, in and for the County of ALAMEDA,
13
14 of the crime of a Felony, to wit: POSSESSION OF A CONTROLLED SUBSTANCE, a

15 |l violation of section 11350(a) of the HEALTH AND SAFETY CODE of California, and received

16 )| asentence of probatior: therefor.

17 :
SIXTH PRIOR CONVICTION AS TO DEFENDANT GREEN
18 -2(/\ 3 Sil\ee
191 The District Attorney of the County of Alameda further charges that before the commission of
20 the offense specified above, said defendant MICHAEL GREEN, on or about August 23, 1993,
21
was convicted in the Superior Court of the State of California, in and for the County of
22
ALAMEDA, of the crime of a Felony, to wit: BURGLARY, a violation of section 459-2ND of
23
oa the PENAL CODE of California, and received a sentence of probation therefor.
25
26
Office of the 27
Distnct Anormey
it 28




1 SEVENTH PRIOR CONVICTION AS TO DEFENDANT GREEN

[N

The District Attorney of the County of Alameda further charges that before the commission of

|5

the offense specified above, said defendant MICHAEL GREEN, on or about July 6, 1998, was
5 convicted in the Superior Court of the State of California, in and for the County of ALAMEDA,
6 of the crime of a FELONY, to wit: SALE OR TRANSPORTATION OF MARIJUANA, a

7 violation of section 11360(a) of the HEALTH AND SAFETY CODE of California, and received

8 a prison term therefor. Syl
9 - .
10 PRIOR SEPARATE PRISON TERM (PC 667.5(B))
11 . : T . ,
It is further alleged that the above prior conviction is within the purview of Penal Code section
12 :
667.5(b) and that a separate term of imprisonment was served therefor as described in Penal
13
14 Code section 667.5 for said offense, and that the defendant did not remain free of prison custody

151 for, and did commit an offense resulting in a felony conviction during, a period of five years

16 subsequent to the conclusion of said term.

EIGHTH PRIOR CONVICTION AS TO DEFENDANT GREEN
18 SRl |

19§ The District Attorney of the County of Alameda further charges that before the commission of

20 the offense specified above, said defendant MICHAEL GREEN, on or about May 16, 2006, was

21 '
convicted in the Superior Court of the State of California, in and for the County of ALAMEDA,
22
of the crime of a FELONY, to wit: SALE OR TRANSPORTATION OF MARIJUANA, a
23
24 violation of section 11360(a) of the HEALTH AND SAFETY CODE of California, and received

25 a sentence of probation therefor.

Office of the 27
Disirict Attorney
Alameda County

California 28




10
11
12
13
14
15
16
17

18

19

20
2]

22

Office of the
Disirict Anomey
Alameda County

California

23
24
25
26
27
28

Pursuant to Penal Code Section 1054(b), the People are hereby informally requesting that

defendant’s counsel provide discovery to the People as required by Penal Code Section 1054.3.

THOMAS J. ORLOFF
District Attorney

By: MICHEAL T. O'CONNOR
Senior Deputy District Attorney 1
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