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. wieTner A (BATSON-~mecolum=T.€.8) PROVEN VIOLATION QuALL- |

|=FIES ps A'STRUCTURAL ERROR.ANDIFSO, .

Q)L.W_HE_T_(AE.@_..,\_JMDEﬂ STRLCKLAND AND CRONIC , GUERRERD mAYy pue- |

~SUME PRETUDICE, AS THE ERROR OCCURED DVRINGIVOIR DIRE), A CRITICAL STAGE .

b) WHETHEL GUERRERD_DESERVED AUTOMATIC REVERS AL O HIS TiMENY

INEEEECTIVE ASSISTANCE (RaTSord) CLAWM,

) ,,._,C),. WHETHERL. OUERRERD WAS. DENIED® FUNDAMENTAL FAIRNESS ‘AT TRIAL,

C2YOUESTIONZ.

. ' \
|musT PROVIDE ™ NEWLY DiSCOUERED EVIDENCE , DR NEWLY PRESENTED EVIENCE in

2. WHETHER A PETITIONER. INVOKING THE ACTUAL INNOCENCE. EXCEPTION|

ACCORDANCE WITH SCHWP V. DELD, 513 V.S, 2% (1495).
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_ STATEMENT OETHECASE

PetiTionEr__PABLO R.QGUERRERD WAS FOUND GUILTNY 1N THE GTH JTUDICIAL. |

[msTRICT CourT on(0CT. 10,2003 ),CLARK. CoUNTY; LASVEGAS, NV.

HE WAS SENTENCED TO. A TOTAL Of. 30 YERRS T0 LIEE in PRISoN For The Follow- |

NG crwmes) COUNT. 3 ¢ PREUENTING OR. PISSUADING VICTIM PROM REFORTING A CRWE , COUNT

4 3 SEXVAL ASSAWLT ! 120 MONTHS To UFE InN THE (NDOC ], COUNY 6 ¢ (ONSPIRACY To COMMITT|

jBVGLARY, COUNT 73 DURGLARY WHILE IN POSSESION OF A FIREARM COUNT B CONSPIRACY To CommiT

KIDNAPPING « COONT A% FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON, (00 MONTHS TO

LEE(X2) in [NDOC) COUNT. 10 FIRST_DEGREE. KADNAPPING WITH USE OF A DDADLY WEAPON ReSULT= |

o
- ING. 1N SUBSTANTIAL BODILY HARM} 1B0 MONTHS TO LIEE 1N Tie (NDO (X 2= FROM 1997 To —

\ 7
12007 NEVADA WAS GIVING EQVAL AND CONSECUTIVE SENTENCES FOR COMMITING CRWE WITH A _|

' WEAPON). COUNT (13 COMNSPIRACY TO COMMIT MURDER , COUNT 12 ATTEMPTED MIRDER WITH
.F&QEE\_DLHWW_EAYON. RESULTING_IN_ SURSTANTIWAL_ BoDULY NARM, COUNT 131 CONSPIZACY. To. Coma T
{ROBRERY, COUNT ' ROBBERY WITH THE USE OF A DEADLY. WEAPGN. COUNT 15 : GRAND LARCENY. |

. ' \ ’
1 WENT ON To  MAKE A 2ECoRd’ CLAMING DEFENSE COINSEL NAD VIOLATE! AND LIEBY V

N ’
TRIALNOIR DIRE) TOOK PLACE OCT, 71,2003, THE NEXT DAY OCT. $,2003 THE STATE

lstate! e DEFENSE, INTENTIONANY EUMINATED. E16HT,OUT OF NiNE WIEN, WITH PEZENPTORY CHALL"
- en6ES. THE SUDGE ASKED THE STATE, WHAT Do Yo WAT. ME 1o 00? THE TURY EMPANELED was _ |
| g womAr, ong MAN{THIS INCLUDES THE ATERNATE), ON DipgCr APPEAL, Gugrees ey |
| I THE SAME COUN SEL APPOINTED, DAVID C, AMESBURY, CoUnSTLDIn NOT LAISE THE BATSON (SSVE, ¢ |
[THe APPZAL whs pENED, THE CoURT. Msmissep(SUA SPONTE ), THE - (ASPIRACY To_ 1T ROBRERN Wit |

la wearon’ cuages . (Avpeal H3US- Doc, 2768, S0 12,2008 . ..

__On FUNE b, 2000, GUEALERD FILED A TIMELY 19T WABEAS CORPYS CETITION, CLAWAING

/ \
[\ EFEECTAVE ASS | STANCE OF_COUNSEL, HE THEN SUPALE MENTED THE PETITION \WITH THE INEEFECTINE-]
,;
ASSISTANCE FOR VIOLATING BATSON CLAWA, FILED TVl , 21,2000 {earse wo. creoauo-02). post |

CONVICTION COUNSEL SUPREMENTED “THE BATSOR GROVND AND_ADDED CTHER GZOINDS ON_APRIL, LD,

2007 (BATson/9. - 1),

ql



AFTER RECIEVING TwO AEEIDAVITS FROM (o~ DEFENDANT(LEON), WHich sTated(GuerR-

|(Leon) 1 TRUAL COUNSEL, THE DISTAICT (OVRT TéEn AIIOWED LEOM WHO WAD BEEN (OUNSELED To |
{2100 THE STH AMUT., To_ REMAN SILENT, ( HE DINNOT HAVE TUAT RIGHT, AS. HE HAD BEEN FOUND |

~ER0 DID NOT (QUNSEL. QR ENCOURAGE NIM IN ANYWAY TO_COMMIT. ATTEMPTED mm\)en’), TUE
DISTRICT GURT (eLd an BVIDENTIARY MEARING, SAN, 31, 2011 (E1LED 3/4 /2011), AFTer APPoNTING

{141 (ST PETrr IO, The ARGumEATT UniTED (RATSON, RILERY, 5.€.8,mcColum, Powges, LIBBY AND |

! /
GUILTY , AND BECAUSE HE WAD SWoRE 1N 115 AFFDAVITS). THE EVIDENCE 15 MATERIAL.

AETER F1aiNG WIS ATTORNEY CUERRERD WAS AllowEn TO PRESCNT A WRITTEN ARGINMENT To |

LIDRY X \WITH THAT OF §TL’11CI/—LAN\)/QEQJ&U_§ ANb THE _STRUCTURAL ERROR~ PRESUMED PRESUDICE =

EAUTO-MATIC REVERSAL _Remepy).see. ceje..wm.gﬁgﬁ%w_ﬁugmmgfﬂ@ﬁm&@ﬁ_ _

GISTER THEN RIRED THE CFAICE OF PATTL, S6R0, £ LEWIS To FURTHER ARGVE PETITIONERS POINTS,

{(Fuen may,24,2012), THE PETITION WAS PENIED OCT.13,201),. R

Il A Time) Y WANNER ; IN PROPER YERSON, PETITIONER IWTRODUCES A 32D, AFFIDAT FROM

A} Vs
F(Lmb\)k PETHIONERS  mMOTION. FOR LEHEARING. BASED M. NEWLY._DJ SCOVERED. EVIDENCE.... )T WS _

{E0ED NOV, WM, ZOLL BUT DENIED BERRONECUSY o . e ]

Y

\ /
AETER MANY (OMPLAINTS To THE NEVADA SUPREME (OVRZT ARBOIT CCUNSEL ABANDONING |

s (BaTsON - IAC) GROUND AND ACTUALINNGCENCE , TUE COUAT DENIEN APPEAL NO. 54697 /AN,

[ petca & stay, amd A 20d. STATE PETITION BY(MARID VALENCIA) APPEAL NO, 64 678, HELD BARE- |

11260 8Y LAGHES AND. PROCEDURAL DEEAUETS. THE PETITION wAS_DEMIED TUNE 1S, 2017, MA, VAL=|
| encia 2e-openED THE FEDERAL PETITION, BUT PASSED THE case.To(kein NEWERT), |

\ /
CUEREEAO THEN FILED. A TimeLy, \ST. FEDERAL YETIDON WiTH TAE(BATSON- LAC) GROUND,

| On TONE, 22,20V, THIS CAURT DECIDES  WEAVER V. MASSA CHUSETTS, . SUERLERD |
| DISCOVERS 15, REASINING,ARIUND SEPT, I4TH, 2018, ON 0CT, 25,201%, APPEULANT FILES A 300
BAGEAS PETITION, THE _SAmE - BATSON:IAC GROUND - ACTUAL INNOENCE AND DENIAL. OF FUNDA-]
- MENTAL FAINESS & HE ALSO.SUPPLEMENTED AND REPLIED T0 THE STATES. MOTIoN To D1S1sS, |

FALED TAN,T, 2019, THE DISTRICT COVAT QEMIED THE PeTTION TAN DI 7019, GuEReER0 FILED A

TIMELY NUTICE OF APPEAL FEB.26,2014, PeTiTIoNed CALED A OPENING BRIEF N TRE NEVADA

5,
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| Lsureeme cover Bien SE0T.1%,2019, THE BRIEF WAS SENT T0.THE. APPELLATE _COURT WHlCH DENIED |

Imay 22, 2020 . A Timely METION WAS MADE BY APPELLANT, FILED “TUNE 8,2020 To THE

N ’
T, MarcH 12,2020, A PETITION FOR REHEARING WAS. FLLED _APRILY, 2020, 1T 0T DENIED ON_|

NEUADA_SUPREME (OUET, TAAT VAT GRANTED THE OPMETUNITY TR FUE A SPEUAL VETIT-

o, Sung 19,2020, APPEAL NO,TBIHT. NOT ABLE Ta SECURE A ATTOANEY, PETITIONER SENT]

KIS PETI7ION AND A pOTION FOR EXTENSION.OE TWNE AND PAGE LimiT) WITH A DECLARATION, |

\ / )
THE MOTION WAS FlLED#ﬁW-iZL/_ZQL_GLE_&%ELLQ SNESIJ.&\S._MQIIQ&DM\:&,_Z_QLEE_&EEQ@,_.

THAT_ITEM AND PETITION_SHOND BE ConSIRERED File) ACCONDING To THE FEDERAL WAIL BOX’ RULE

N\ : .
INSTEAD , ON THE 1S TA OF SULY, TERRANCE FACKSON WAS RIZED BY GUERRERDS FAMILY -

oD ENED FOR AN EXTENSION . OF TME., THE COVRT GWES B 30 DAYS 70 FILE ANY PETITION, MEZ |

N N / '
DESPITE BEING AUAKE THAT A PETION MMUST BE FILED BY AVG. 30, 2020, TUES A MOTION INSTEAD,

\
JPETITIONER THEN FLLES A MoTIoN T0 WiTHORAW (OUNSEL. AND TO STAY \SSUANCE. UF REMITTITUR

on. AUG, 28,2020, THE SUPLEME. (VAT OF NEVADA DENIES. THE MOTION,, FUED SEFT, 25,2020, THE

1PEND NG A PPUCATION FOR A WRIT OF CERTIORARIIN THE UhS,S.C.. THE MOTION 13 GRANTED...... .

{FILE TiS WRLT, AE CHALIENGES , THE. APPEWATE COURTS: RUUNG ANDTHE NEVADA SUPREME |

{courTs RULING. AND BecHpNENGES THE ORIER OF HIS IST TWIELY STATE PETITION, AS \T1S

_ UEMTDONER HAS UNTIL TAN,25,21 ACCORDING TO “TRATORDER  EILED_OCT, ,2020, 70 |

CONTRARY.TO CLEARLY ESTABLISHED, FEDERAL LAW, AFTER A EXTENSION, THIS PETITION,
MuST_BE FILED. BY. MARCA IS, 2021 see AppwNo. (6LOAY, .

| ABREVIATIONS FOR UPCOMING ARGUMENTS .|
1, (1AC). INE FEECTINE ASSISTANCE OF COUNSEL

| 5 (N.AC) NEVADA APREALS COMRT B

2. (DT, CT.C.C., NEL) DISTRICT COURT, CLARK. COUNTY, NEVADA

| 3. (y,5.5.C) UNTTED_STATES SUPREME COUWRT . . . ... |
4, (NS.C) NEVADA SUPREME.COURT . .

6. (AMDT.) AmendmenT (GTAAYTH ETC.)

7, (T.TR.) TRIAL TRANSCRIPTS

8, (APPX.NO.) APPENDIX NUMBER

o,
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11
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21 ]
22

24

25
26
27
28

ARGUMENT (1)

1. PETITIONER 1S BEING WELD. AGAIN.ST THE W, S CONSTITUTION AND |
NEVADA CONSTITUTION AND CLEARLY CONTRARY TO CLEARLY ESTAR-|

~ LISHED_FEDERAL LAW. SPecifically, THE GTH AND_JHTH AMDT,,

|-somciaL! muzray v, carpier , 106 s.CT. 2639- 2640 (1980); U5, Ve CRONIC,

THE RIGHT TO A FAIRTRIAL, IMPA RTIAL TVRY , EFFECTIVE ASS-
- | STANCE OF COUNSEL, EQUAL PROTECTION AND OVE PROCESS OF LAw.- ‘,

1. (). §_‘_[‘_&1_C,]5_AND (PRONG 1 /CAUSE).(BATSON VIOLATION),

Y Tue RIGHT T0 EFFECTIVE ASSISTANCE MAY BE VICLATED BY EVEN AN
| SOLATED ERRCE OF COUNSEL 1 THAT ERROR S SUFFICIENT EGREGIOUS AND PRE -

fienc. As CounsEL VIoLATED (RATSON-T.E.R ~MCCOuM - PowerS) AND L 5@_\4
{THE STATE DECISION APP\,\HNG T.E B ANDITS BATSON LINEAGE, . |

{|AGAINST. TURORS 0N THE ACCOUNT OF RACE, 505 u,s, 42 (1492). THE T.E,B., DEC-]
[E1SION HOWDS THAT THE Vs S, (CONSTITUTION FORBINS EXAVUSION OF SURORS ON |

1amAGE DonE BY DISCRIMINATION ON THE SURORS, DEFENDANTS, AND SOCIETY; |

Y46 U.S 648, 657 N 20 (/5}9"/> PETITONER SUBMITS THAT. THAT IS THE CASE .

THE RA‘(SO(\J_DECLS.[OM ROLDS. THAT THE US, CONSTITUTION FORBID
EXCLUSION OF SURORS SOLELY.ON ACCOUT OF RALE, YTk V.S, 74 (1986), THE
e Collum DECISION. FORBINS. CRIMINAL DEEENDANTS FROM DISCRIMINATING. .

A CCOUNT OF GENDER. 511 U:S,, 1277 (1494), I PowlERS TiiS COURT EXPLAINED THE

L 1T aeIECTED penempTory CHANENGES ON | THE VERY. STERECTYPE THE LAW CON-
- pEMNG 449 U.S,,400,aT H410(194 1), ThE CouZT In_ LIBPY DESCRIRED BATSONS
(3) STEPS IN A GENDER MSCEIMNATION. CHALIENGE, AND EXPRESSED, We TAKE |
THIS O PORTUNY . TO INSTRIUCT THE DISTIRICT COVRTS OF TAVS STATE TO CLEARLY
S o€ L OUT THE THREE- STEL ANALYSIS WHEN DECIDING A BATSON/T. E8—TYPE

7
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Lissue’ uieey a75 224 832(1999). GUOTING, MLColum; CONCURRING TUSTICE,

- secutors . a5 pi2d AT 84V, PETITIONER RAISES THESE LAWS AND DURES,
|as_a UGHT To COUNSES CONDVCT,

|G . LeavIPT), RecoGRIZED | THE RULE APPLIES To_DE FENDANTS. AS WELL AS PRO-|

IN_OCT. ' 7-8,2003 DURING VOIR DILE,AT GUERRERD'S TRIAL , BATSON

[WAS CLEARIY EST ARISHED IN FEDERAL AND NEVADA COURTS, LODKING AT GUERL-

[.0F A_POTENTIALMALE) TURDRS WAS UNREASONABLE. AND UNLAWFUL, (TAC)

-ER0S CASE, AND KIS SUBSTANTIAL R\GHTS , COUNSELS. DECISION TO CHAUENGE |

CLAIMS. ARE VIEWED THROVEHN THE LAW AT THe TiME OF TRAAL, ~ COUNSELS' PER-.

-SPECTWE AT THE TIME , STAICKLAND UGG US,, AT (BA,
\ P .
TO ESTABLLSH. DEFICIENT PEREORMANCE " UNDER THE FIRST PRONG,THE

 DEEENDANT WVWST. SHOW. COUNSEL. WADE. AN ERROR SO STRIOUS TRATRE WAS NOT

~ iy
JFun) CTIONING AS THE COUNSEL. GUARANTEED BY THE S\KTH AMDT, STRICKLAND, Hio

|- ASONARLENESS . 1A AT 090 ACTIVE D\SCRAMINATION. .

1COUNSEL WHO VIOLATED THE VAW, RECOGNIZING TS BURDEN, THE STATE OBTECTED; |

[U.s AT 687, HERE, COUNSEL'S CHOICES ™ FELL BELOW AN OBTECTIVE STANDARD.OE RE-

1T WAS NOT 0SS IBLE FOR GUERRERD TO | OBIECT, SINCE (T WAS DEFENSE |

\MADE A RECORD. As A RECORN, IS NECESSARY, TO PROVIDE THE BATSuN ANALYSIS
Vsen To Aopress BATONS(R)STEPS, AND DETERMING THE POTENTIAL 10 PACT ON THE]
VRicirs OF THE NEFENOANT), THE INDIViDUAL TURORS, AND THE INTEGRITY 0F THE Tud-|
.;Luﬂamem-.Asf_A,_wH.Qi&_;iE_E WERVER. , /137 5.CT, AT 1910-1Z ¢ 20/7).
| vepeys e.eACTS.. » (TTR, VOL 2. PAGES 18-19 (0CT. ©,2003) APPX NO. |

(y-50>-yso5]

M5, LOWRY . MAYL L ALSO TUST MAKE A RECORD, YOUR HONOR, ]

THE COVRT : YES,
MS. LOWRY ' TUHE STATE NOTED THAT SEUEN OJT OF THE DEFENSES

EIGHT PEREMPTS THEY EXCUSED MEN . ITS TRONIC THAT THEY TAIL AROUT BAV -

2.
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11|
12
13
14

15
16

17 ¢

18
19

20
ISURN CHOSEN. BY STEXEO-TY PICAL DISCRIMINATION REMAINED, GUERRELZO CAN

21

11-ING A-SURN OF THEIR PEERS FORTHEIR CLIENTS wienN, IN FACT THEY VIAT- |

-UAIN KICKED OFE _ALMOST All 0F THE WMIEN THAT WERE SEATED IN THE BOX,

T CAME TO THE POINT WHELE , AT THE END OF SELECTION, THE PANEL START- |

|- ED 70 LAUGH 1NOWING TAAT 1€ A WAN SAT DAWN, THhey WERE GOING To BE

EXCUSEDR,

THEYE 1S SPECiFically CASE LAW oM POINT inNTHE STATE OF NEVWDA,

LIBRY V. THE STATE OF NEVADA, 113 NEVADA 251 THAT CITES THE UNTTED il

|STATES COURT OF APPEALS. FOR THE NINTH CIYCUYT THAT FOUND THE DEFen DANTS

veg o Al seuen PEZEMPTORY CHAUENGES TO STRIKE MEN FEOM THE VENEER -

|AnD ESTARUIGH A PRAIMA FACIE CASEOY GENDER BIAS, AND GENDER BIAS S

ALSO AN 1SSUE To LOOK: AT WHEN YOUR LOOKING AT BATSON, So | TuST WANT- _ |

THE COURT * wetl , WHAT DO Yo WANT Mg To Do?

MS. LOWRY : AT THIS POINT = - : S

I THE COURT.: THE ONLY THING | CAN DO =7 DO YO WANT =~ THE REMEDY.
|E0R THIS 1S WHAT, To GET RID OF TWIS PaNELT

MS. LOWRY S AT THIS POINT, '™ TUST MAKING A LECORD AND CITING

{ITHE CASE. —

e e e wmm T e e BER e e e e e AN e W v e T W e e m» e TR e e o

e 3

| 466 V.S, AT 629, WiN? BECAUSE TAIS COULT LABELED I MASCONDUCT. ny
| [mccollum, Tie cover wewn TaAT " [dlefense CounseL 1S umTeD To'LEGIT-

| APTER TS, BATSONS(3) STER ANALYSIS NEVER ToOK. PLACE AND THE

N\ )
-UeRECORE , OVEACOME. THE STRONG PRESUMPTION THwT DEFENSE CouNSELS. |
[DECISION To DSCRIMINATE , FANS UNDER ST/ (/<! AA/AS',:,\_QQUAJ_D..J@L&LQZIZ,,A_'ZEG\/:_

-\ MATE, LAWRIL CONDUCT,” 505 U, S, AT 5T, ELim INATING DISCRIMNATION”

E£ROM A LONG LIST.OF PERWISS IBLE REASONS DEFENSE COUNSEL WIGHT HAVE FOL

STRAKNG A PrOSPECTIVE FUROR. 509 V5., AT 53,

Q
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* THeERE_ARE FUNDAMENTAL DIFEFERENCES BETWEEN ATTOZNEY MISCON-
-DUCT AND TACTICAL EReoRS . Tavor U INoIS, HoH v.S, 1o, AT ud(iaee))

AND “THE RATIONALES FOR RINDING  DECENDANTS To ATTORNEY.S ROUTINE TAC-

pid. AT Y34 M E TUE ERLZONEOUS. NATURE OF TdE ATTORNEN'S DECISION WAS SUFE-
|FreienT] EVIDENT AT THE TIME, TREN THE SYSTEM DOES WANT To DETEX THE

- TICAL ERRORS DO NOT APPLY To ATTORNEY MISCONDVCT, AN ATTORNEY 15 NEVER
FACED WITA A LEGITIMATE CHOICE THAT INCLUDES M1S CONDUCT AS AN QPTION,”

[AFroRNEYS BEHAVIOR , AND CAN_AND DOES SO BY. DIGECTLY SANCTIONING THE
STTORNEY FoR MALPRACTLCE , \T DOES NGT BIND THE DEFENDANT, WHO BY
ESTABUGHING MALPRACTICE WOULD HAVE ALSO ESTABUISHED INEFFECTIVE AS-
_S\STANCE OF COUNSEL s TAYLOR , UPY LS, ATU35, " CONSEQUENTLY, WSO

I SCONDUCT THAT WOULD DISRYPT TUE TRIALPROCESS. THE STATE, INTHIS |
lcase ACKNOWLEDGE D THAT COUNSELS VIOLATION OF BATSON-3,6,8 was NoT

28

- DUCT 1S AMENABLE To DIRECT. PUNITIVE SANCTIONS AGAINST ATTORNEYS AS A _
 DETERRANT TRAT CAN PREVENT ATTORNEYS FROM SYSTEMICALY ENGAGING IN

A LEGITI MATE TACTICAL DECISION “THATS WHY 1T MADE A RECORD’,
AT TRIALTHE STATE MADE VTS PRAMA FACIE, STEP() OnLAPRIL 16, 2010, THE |
STATE DISTRICT COJRT_HELD A EVIDENTIARY HEARING, FILED SULY, 29, 2010 _RPAGES]

[71-72_(ApPx NO.(R:315)(STEP TWO ; NOT A_GENDER NVETRAL REASON)

L e

 THE FOLLOWING TOOK PLACE : (ReCROSS E%,0F DAVID C. AMESBURY).

coe AND § TRINK WOMEN AS ATSVROR . A MATORTY AND |\ BEUEVE WE DIS-|

-~CUSSED THIQ, ARE — — WOULD WAVE A BETTER FEEL. WHETHER THEY HONESTLY BE-
-LIEVED THIS WOMANS STORN OR NOT, WHERE MEN WOULD BE MURE SYMPATHETIC

10,
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K7

10
i1
12

13
‘._ﬁﬁl JENGES THE VERY. STERED TYPE THE. LAW CONDEMNS, J.E,8, 511 US, AT 139, .
;Iﬂ&&é UNDER. BAT SON S STER(2): " A LEGITIMATE REASON LS NOT A REASON.
|Tna7 makes sense "BUT 0nE TUAT DoES WUT DENY. EQIAL PROTECTION, " PURKETT]
lv. ELEmenTARY, 514 US 705,767 14, AT 769 (1495). Fours 3.€.8 WelD, THE

14
15
16
17
18
19

21
)

24
25 |

26

217 ||

1LAND THAT WAS OUR STRATEGY. SO WE WANTED T0 STACK THE TURY WITH WOMEN,

Q. OKAY, AND WERE Yok SUCCESS FUL_IN BEING ABLE TO DO THAT?

A, (‘o\)LDNI -—-AS 1 SIT WERETODAY | COULDNT TELL YOU.

Q. PUT T WAS NOUR STRATEGY TO smm_&__mm_au,

FROM THE SURY? S S e

A LIKELY, YVES. e e e e e

Q. OKAY. AND TUAT WAS A STRATEGIC. DECISION

_A' \_I_Eﬁ.l,_‘,._, ————

3o~

e e o — e am e e o — - o — e - -— —_— e o e e e

GUERRERD RAVSESIFOUR] POINTS FROM (OUNSELS RESPONSE, ONE:ITIS |

HBatson 3’ _STEP ;(Z)Algﬁjzaﬂiﬁ. Two ¢ THE(US.6,0) DETERMINED TOAT THE STATE |

5. .8, HAD STRATEGIZED USING_ A OF 10 PELEMPTORIES. To_REMOVE MALE SYLORS,
IT THEN NELD," WE SHAI NOTACCEPT AS A DEFENSE To GENDER BASED PEREmPTORY

FUe gAS\S. OF GENDER. , SLER:, 511U,S, AT 127, SEE APPX NO, Geedl,

'EQUAL PROTECTION CLAVSE PROVIBITS _DISCRIMINATION IN SURY SELECTION ON |

| APPX NO[Y-504]APPX NO.(R-346-R243) | Anp [ExieiT 1,4_FinaL ARGUMENT). |

_,_,__,___1 (a),gn) sTAT__E ACTlON e L

THIS UNLAWEUL CONDUCT ALSO. AMMOUNTS To_STATE ACTION . UNDER

28

| McCotlum, S THE EACT THAT A DEFENDANT EXERCISES A PEREMPTORY CRALENGETO |
[CURTHER. HS INTEREST IN AQUITTAL DoES NOT CONEUCT WITH A EINDING OF STATE |
Action. mMeCollum, 117 AT 2365, STATE ACTION LS ATTRIBUTABLE, (1OWUTED)

TO THE STATE), WHICH MAY NOT * ConDUC(T] TRIALS' AT WHICH PERSONS WHO FACE

i:'l
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W icancErATIoN mUST DEFEND THEMSELVES. WiTHOUT ADEQUATE LEGAL ASSISTANCE.

CUNLER V. SUIIVAN, Y66 V.8, 335, 394 ( ICIF}O),,‘ PYRRAY y CARIIER., 106 5.CT. 2639

|AT 2645 - L/szzaé}h e

Mecollum HELD & THE FOURTEENTH AMENDMENTS EQUAL PROTECTIO

loLause PROMIBITS A STATE CRWMWINAL. DEFENNANT EROM. ENGAGING IN PURIDSE-

~FUL RAUAL DISCAWHNATION IN THE EXERCISE QF PEREM PTORY. CHANENGES |
To EXCLUDE PUTENTUAL TURORS, BeCAVSE (1), SUCH AN ACTION INFLICTS WARM|

[ONTHE DIGNITY OF PERSONS AND. THE INTEGRITY OF coURTS; (2). SUCH AN ACTION |

CONSTITUTES STATE ACTION EQR.EQUALE@W&&AS&QJ&E_-_

.g‘&\_ﬁ_D_CUNS'ﬂ‘T\)TlUNAL DEPRINVATION RESULTS FROM THE EXERCISE OF A RIGHT |

OR PRI EGE WAVING (TS SOURCE IN STATE AuThority, (D). A DEPENDANT CHAR-

- GEp \WITH SUCH DISCRIMINATION CAN BE DESCRIBED AS A STATE ACTOR, AND (C)._

J TUE ADVERSARIAL RELATIONSHIP BETWEEN A DECENDANT AND THE VYROSECUTION

| DOES 0T NEGATE THE. GOUERNMENTAL CHARACTER OF. THE ACTION; (3).A_PROS
|- EQUTDR - TRAT LS, THE STATE HAS TAIRD - PARTY STANDING TORAISE SUCH AN __|
| EQuAL PROTECTION CLAIM ON BERALF OB THE EXCLUDED TURORS; AND (M) THE 1N~
|-TeesTs SeRuen BY PROMIBITING SUCH AN EXERUSE OF PEREMPTORY (HALENGES

ARE NOT REGUIRED TO GIVEWAN 10 THE CONSTITUTIONAL RIGHTS OF A DEEENDAN I.,_
N CLUO 181G THE DESENDANTS RAGHTS', UNDER THE CONSTITUTIONS SIXTH AMEND - _ ]

WMENT, TO TRE EFFECTVE  ASS\STANCE OF COUNSEL AND TO TTRIAL BY.IWMRART- |
FlaL ey, (4, AT 2360, Twat BEING SAID,” THE STATE CANNUT AUDID ITS (ON-

~STIVTIONAL RESPONSIRIUTIES BY DELEGATING A PyBLIC FUNCTION. To PRIVATE

PaRTIES. O Callym , GOTING ;. CE, TERRY V. ADAMS,, 3YS US., 40l (1953),

| N NEVADA, " STATE ACTION IS PRESENT WREN THE STATE DELEGATES TO

cammwc;s V, CHARTEXR HOSPITAL , /U NEV, 639 (1995), sTATE ACTIoN 1S T PICANY]

VIEWED WTH A _2-PART APPROACH (). FiesT THE DEPRIVATION MUST BE CAUSED

¥

1A PRAVATE ENTITY PowerS TRADITIONALN, EXUUSIVELY RESERIED FoR THE STATE

BN THE EXERCISE. OF SOME RIGHT OR PRWILEDGE CREATED BY THE STATE OR BY

\Z,



LA RVIE OF CONDVUCT M POSED. BY THE STATE OR BY A PeRSON_FOR WHomM THE

M@i@&%@ﬁ_@m D, TRE PARTY CHARGED WITH THE DEPRINA~
- TION MUST BE A PERSON WHOMAN EAILLY BE SAID. T0 BEA STATE ACTOR, THIS

MIAN s:,g )CC,A\}Q‘E HE VS A STATE OFRIQAL, BECAUSE HE AC’(éD ToGETHER WITH

|OR HAS OBTAINED SIGNIFICANT AlD_FROMSTATE. O_EF \CALS, OR. BECAUSE IS CON-
EDUCT 1S OTHERWISE CHARGEABLE TO TTHE STATE. L . EDMONS: Comr

- PANY NG, Y57 UiS, 922 AT 937(1982); TARKANIAN V. NATIONAL go//gczlAIg- a7

|-1sFies LUBARS 2-pArT APPROACH. (SEE:McCollumS DEEINING FEATURES (2),
1().(b)); (1), BecausE THE STATE AllWED COUNSEL T0 PARTICIPATE IN ATTEM-

C. /03/\/::\/_33/_1(/197) AGBATSON mccotlum - J’c,B)waA‘Tzo/\l SAT-

- 0TING T0 SECURE A EAIR. AND 1M PARTIAL TuiY UWA PEREMPTARY Crt ALlENGE,

SEE STATE VU, LAYMOND, i1 NEW, G

|mccollum, 505 u.5 AT57.2), BECAUSE DEFENSE ATTDRNEY VIOLATED (RATSON-
pccoilum - T.E.B = POWERS) WHERE GENDER , LIKE RACE, 1S AN UNCONSTIT= _ .

TATION 1S A ERROR "s0 SERIOVS! 7’HAT COUNSEL WAS NOT FUMCTION/NG AS THE

|ruTioNAL PROXY FORTUROR. COMPETENCE AND IMPARTIALITY., "3eB,silus, |
a7 129, AND. 115 " CONOVCT ' THEREFORE [S (HARGED T0. THE STATE.. AS, DISCRIAUN -.

N CoUNSEL” GUARANTEED THE DEFENDANT. BY THE_SIXTH AMENDMENT. STRICK=
-LAND Vi WASHINGTON, Y66 U.S.,068,687(1984) . . .

| BAarsoNs STeP(3) Finally, THE TRWAL CourT wuST pDETERMINE |
[ WHETHER TUE DEFENDANT RAS CARRIED WIS BURDEN OF ProUNG PURPOSEFUL DIS-
e pAmI NATION - HeeNANDEZ . NEWYORK, 500U.5, 352,363 (1941). AS \WE saw ELOm.
| ie TRIAL TRANSCRIPTS, THE TRIAL COURT. WAS Ren0N TO. GIVE THE STATE TWE |

(N . /
[ AemepY. COMMON_IN NEVADA , TO REPLACE The. TURY. PANEL, SEE FosSTERN,
STATE W\ (2005), THIS WOULD COWMPLETE ThE ERJAL PROTECTION VIO
~LATLON, AS THE COURT WAD WITNESSED. THE CONDUCT AND R1D NOT ARGUE AT

A AROIT (7, VTS oMLY REWMARKS WERE. THAT ATWEAST THEZE \WAS WANY RACES

INTHE womenl, (Mone, HISPANIC ),
' B
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“TU1S LEADS To GUEREERD'S | QUESTION OF LAW . See s APPX NO. Pi‘l@-?ﬂﬁi

L. ()fii)). QuesTion 1.

1.) wineTneR A (PATsEN= MCCo UM -3.€.8) PROVEN VIOLATION QUALIEIES AS

A STAUCTURAL ERRORL AND, (€ 50,
O). WHETHEX UNDER STRICILAND AND_CRONIC , QUERRERD MAY PRESUME |

PRESUDICE AS THE. ERROR OCCURED DURING (VoiR DIRE) A CRITICAL STAGE,

b). WHETHE L GUERRERT DESERUED . AUTOMATIC REVERSAL ON WS

TMELY INEFFECTIVE ASSISTANCE (BATSON) CLa,

), WHE THER QUERRERO WAS DENIED FUNDAMENTAL EAIRNESS AT

TRIAL, et et st

—

[\ CT IN CIRCUYTS
THERE LS APPARJ_EI\LT_ CONFLICT INTHE .S APPEALS COURTS AS TO THE

| poe sumeTion OF PRETUDICE : COMPARE. VIRGIL V, DRETKE, 4k Fad 596 (5Th

e .'zoo(o)(_ifme UNITED STATES COURT OF APPEALS FOR THE FIETH CARCUIT DOES
INOT HOLD THAT A STRUCTURAL. ERROR ALONE IS SUFFICIENT TO WARRANT A PRE-
| _—_gx_)_v__v;m(or\\ OF _PREJUDICE. IN. THE (NEFFECTINE. ASSISTANCE OF Coun .SELLQNIQQ:Z)

[WITH, Win) STON ¥ BOATWRIGHT 44 £3d 619 (714 cp, 7011) (‘ PRESLMING PRETUDIE
lFor BATSON-Mccalum: STRUCTURAL ERROR).AND, US, Vi HUEN Tl £3d 638

31 |- serl= M ccolum VIOLATION ). THE NINTH CIRCUIT In, CARRERA V. AVERS, (10
|lead a30 (ati cie.zoii / .FN.(o".MA‘SDR\’(\D,.( “simiILARIY, WE NEED NOT AND DO

|(GRANTING A NEWTRIAL, WITHOT AN SHou NG 0F (1AC), FOR A PROVZN PAT-

-DEA STRICKLAND WHEN (OUNSELS AVEGED ERRORS RESULTIN A STRUCTURAL

{ERROR” ) HAS NOT ADORESSED. THE ISSUE. AND THIS COURT ADWITTED GRANTING

)ﬂ\u‘rommm,lileuai O DEFENDANTS WHO PREVAILED ON CLAIMS ANEGING GENDER

14,
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D1 sceiminaTion . ALTROJGH, 1T ALSO SAID 5~ THOUGH THE COVAT HAS YETTo LABEL

THOSE EIRRORS STAVCTURAL N EXPRESS TERMS . \T.ALSO EXEMPTED DISCIAM-

INATION CASES FEOM ITS. WEAVEA HOLDING,  NEITUER TUIS REASONING NOR

THE BOLDING HERE CAILS INTO QUESTION THE COURTS PECCENENTS WEAER,

137 S.CT AT 1912 .5_2@3\%@,0;, WAERY , BA F.E.8), WHEN T

[eLp Te same sTanDARD Fom Al (s1RucuRAL £QROK - | AC) CLAWS .

GQUEARECLO CAR SHOW WY msf,__@tmmpmm N XURN SELECTION 1S A

[ sTrocrueaL Ergor TuaT BENG,BECAVSE(UOZ DIEE) 1S A CAITICAL STAGE OF]

AN TRIAL UNITING. S‘VP\C\LLAI\_U)AMD CROMIC w;iﬂ ST\Q\)C(U(LAL r\Q\ZD\Q
)

1.(b). VOIR DIRE , A CRITICAL STAGE AND STRUCTURAL ERROR, |

TRIALMPARTIALSURY , EQUAL PAOTECTION, DUE PROCESS {AND THE | EEFECTH

__ThE RIGHTISILOST AT NOIR DIRE} LS consT, AmdT, 6 /AmdT, 14 (Faie

/
L VE ASSISTANCE. OF COUNSEL.. (THIS (NCLUDES TaE WY amd T, RIGHKTS OF

|Tug exCAUDED TuAoRsS ). SEE APPX NO, 32541, AND, GUERIERO'S AND THE |
Isuroas. RIGHTS UNPER THE NEVADA CONSTITUTION, SEE APPX NO.(melid), |

U.S, CONST. AMDT. & ( NN all crimmaL PROSECUTIONS , THE ACCUSED

\scuriro.882 £.3d 778,000 (474 ci, 208); el )G V. 4.S., 561 U.S, 359,3770010

nAall ENToY. THE RIGHT 10 A... TRIAL, BY AN IMPARTIAL TURY . l THE SiXTH AMOT.

ﬁslﬁ@é&‘.fﬁiif\;ﬂgEE_NL)ADLIS_.l@.\_édi_i@_,i@_‘ﬁ_le-&m_&;_AN_L_EL-}KH&QZML-_\I ! mugray v,

Y TUE CONST HUTION. SECURES T0 AN ACCUSED PERSON THE RIGHT To BE TRIED BY AN im=| |

LPA)Z__TIAL TURY . STATEV, AHSAM , I5 NEV, Q( /680). THE RA\GAT OF TAAL BY Juid AS
GUARANTEED BY. THE CoNSTITUTION 1S AS yaJer Fol Tie VROTECTIoN OF THe WHOLE

DELPLE AS For. THE INDIVIDUAL PRSONE R, STATE v, mcCLEAR, 422 P2d54)(1967),

A EAIR AND AMPARTIAL TR 1S THE ULTWMATE 0BTECT To BESECURED BY THE (o]

-STITUTIONAL RIGWT To CGHANNENGE A‘:Sdﬂoﬁ FOR_CAVSE. STATE Y, ﬁA\/moND ([ NEV. G5

76). “THAT 1S AT TRIAL couwsa, INTRLS CASE DID NOT SZCURE. N ESSENCE.,

THE RIGHT To A SURY TWAL GUARANTEES To THE CrimintAlNY ACCUSED A FAIR TRIAL

15.
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{ReCiEVE W\ e TREATMENT UNDER THE LAW. GAWES V, STATE, 999 p.od 166,173,
| (2000); CITY OF CLERURNE LIVING CTR. 473 UsS, 432,439 (1985). " Tue. ceual. |

{PROTECTION CLAVSE , AS INTERPEETED BY DECISIONS OF THIS COULT, BOJERNG THE.

1 .M&&ﬁaﬁﬂgﬁmgﬁyﬂaﬁuewmmﬂi&ﬂw

.15
16
17
18
19
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1l By A PAaNEL OF iMPNZ‘nAL rqufEﬂEMT suao\zi /zzwu V., Dowd, 266 V.3. 77

(1961), TS CourT ALSO SAID, THE "DEFENDANT DOES HAVE THE RIGHT. T0 BE THIED BY

A TueY WHOSE MEWIPERS. ARE SEAECTED PERSUANT [ To_nNONOISCRIM INATORY CeyT- |

¥/
~EQIA, TES IMS,CT, AT ML, " AMONG THOSE BASIC FAIR TRIAL RIGHTS THAT CAN
NEVEL BE TREATED AS mm\,ss_s_gsﬁ £ FENDANTS RIGHT TO AN WWMPARTIAL AD -

_'Suogc_ﬁgg BE (T TUDLE OR KurN .. 6RAY V. MISSISSIPP, HB) V.S, 18, 6% (1987),

*A Cll\\N\lNAL LFCMDP«\JTS‘ ACHT To A FAIR TRIAL IS AN ESSENTIAL PART OF OUR

SYSTEM OF SUSTICE, NEBRASKA PRESS ASSN, Ve STUART, 427 V.8 539, 565/~55 ( (1976,

Y A CAIR TRIAL I A _PAIR TRIBYUNAL IS A4 BASIC REQUIREMENT OF DVE prOCESS o Le ~

f-muﬂcﬂis‘o/\/ 349 V.S, 132, 136 (] I%S) THE DENIAL OF A iMPARTIAL TIRY VIOLATES

{RiGHT "GUARANTEES, PQU7K=CT$,_QIW IVR0RS AND THE (EremPTORY
lenatlense No mATTEE WHD ‘EXCERCISES 1T, © THE ERUAL PROTECTION CLAVSE OF

CLAVSE,

THE JHTH AM Q_‘Z',,THL Ve §;

TUE FOURTEENTH AMENDMENT MAN DATES THAT AL PERSONS SWAILARILY. SITUATED

N, 1), TRE " (NDIVIDUAL TUAORS THEMSEINES HAVE A memm NONDISCRIMIN= |

|- AToRY VR, SELECTION PAOEDURES . 3€.0., AT 14277, " All PERSONS, WHEN

GRANTED THE 0PPORTUNTTY TTO SERVE ON A SURY, HAVE Te RIGHT NOT To B EX -

1 sum P‘HOMS AT REELECT AND REINFORCE PATTERNS OF BISTORICAL DISCRMIN- |

- CLWJDED SUMMARIY BECAUSE OF M SCRIMINATORY AND STEREOTYRICAL PAE-

“ATION » :r E.8 AT 1423, ' EOUAL OPPORTUNITY To PARTICIPATE INTHE FAn& AD-

-~ MINISTRATICN OF ZSUST\CE 1S_FUNDAMENTAL. TO OVR DEMOCRATIC S\iS‘TEM, "

T €, 8., AT 1430, AND - [T REAFEIRMS THE PREMISE, OF EQUALITY. UNDER THE
LAW THAT AU QTIZENS, \Z€6ARDLESS o RAOE,,E"(HN\CE(\/ OR_GENDER NAVE THE

28

CRANCE 7O TAKE PALT DIRECTL 1IN QUR DEMODCRAC v.! POWERS Haq v, AT HOL

(G,
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THe PREJUDICE BEGAN. AT_\LQ\R DIEE, ITS.DAMAGE AND THE MESSAGE \T

SENDS TO Al THESE (N THE COURT Room  AND ALl THOSE WHQ MAN LATER LEARN|

loF Tite. DISCRIMINATORY ACT, 1S TUAT CERTAIN INDIVIDUALS , FOR NO REASON

oTHER THAN GENDEZ , ART P%SW&M_LD&.

IMPORTANT QUESTIONS UPON W&MEML@@MM‘

AT 1H425. YOIR DIRE WAS su?Po%mTo Allow GUERRERD ‘o ESTABUISH A RE-

“LA“\’\DN {ENOT A BOND OF TRIST, EDMONSON 500 UiS, AT 624 ( qu) WITH THE

JSVRORS Y INSTEAD, THE_'_'S._F‘_ES_ LAUGHED AT THE. DEFENSE.

UNDER PoWERS V, ORIO, SUPGQA, AND CAMBELL V. LOUSIANA, 52 3 V.S,

AT 397-399 (1998 ), GUERACKO HAS. STANDING UNDER THE |HTH AMDT, T0 AS- |

1l- serr TME EQUAL PROTECTION PlGHTS‘,OF"ﬂ*\'E EXCLUOED JURORS, SEE APPX N&

I{m-n5-120) : APPX NO. [R:242-398).

ONE SiNCE PETrTIONER, HAS PROVEN D\SCRIMINAT\DN ATTEIRUTABLE TO THE

A’TE STATE ACTION, SEE APPX NO, (3:6)-67)

{ AND TWO  He CAN SATISEY TTHE. (3). PRECONDITIS ONS. ESTABLISHED In Emess,_&a
‘_QAMEE.\J‘- ~TuE_FIRST, THE DEFENDANT SUFEERED AN INTURY IN FACT, THAT |
us, D\SC\Q\W\JNA‘HQ\\ AT THE \JOIR RIRE STAGE &ASTS " DOUBT ON THE INTEGR)

OF THE I&)D\CIAL_P\QDCESS L AND PLAES THE FAIRNESS 0F A CRIMINAL PRO~

| -TiE DEFENDANT OF THE CERTAINTY. THAT A VERDICT IN BIS CASE IS GIVENIN |
| ACCORDANCE. WiTH THE LAW BY PERSONS WHO ARE FAIR, CAMBELL, SUPRA,

log DEEENSE COUNSEL. AND BAINED DOWA ON ANN CHANCE TO BOND WiTh THE |

- CEEDING.IN DOURT. POWERS,HA9 VG, AT H1l. THIS CLOUD OF DOUBT DEPRIVES |

| Quotine (Powers, 499 Vs AT 413 ). TAIS CLOUD CAST.DOUET ON THE INTEGRITY

N ]
SURN ARND To RECIEVE A FAIR TRIAL AND 1WWPARTIAL JURY, "THE SECOND,

] cucreero waD A CLOSE RELATIONSIMY. To THE EXCLAURED SURDYS ,SEE. APPK.|

NO. Id‘vgeb;él'], AS BOTH SHARE A.COMMON INTEREST IN ELMINATING DS -
~CRIMINATION, AND THE CRIMINAL DEFENDANT HAS AN INCENTIVE TO SERVE AS

AN EFFECTIVE ADVOCATE BECAUSE A VICTORY MAY RESULT IN OVERTURNING HIS

|‘70



1]
[ 20 T

a0 W

o

Y = T = RS B &}

. Wﬁlﬂﬁ:ﬂ'_ﬁ_ﬁs VRN SELECTION 1S THE FIRST OPPORTH

-UNITY To * ESTABLSH A RELATION, 1€ NOTA BOND OF TRIST, WITH THE

<UPORS " AND THAT RELATICH. AND_BOND | (ONTINUES THROUSHOUT THE ENTIRE

__&wjimmﬂm_ﬁm THE - EXCLUSION 0F A

~UpoR ONTHE RASLS OF RAcaQﬂccof/UWDOﬂ,GENDuZ( C a) S EUERS THAT

us, (aiH;A'ré’ZUi (199 0. THE -rum.n..ﬁ.@w_ebx TUE ECONOMIC. BURDENS OF

| TieATon AND THE SMALL EINANG AL REWARD AUAILABLE, A SURDR DIS-

- M ISSED PECAUSE OF RACE PROBABLY Wil LEAVE THE COMRTRIM POSSESSIN

,JAIULL&C&NTNE:(QS_ET N MOTION. THE ARDOUS_PROCESS NEEDED To VIN-
LpicaTe 11 owN RIGHTS . fowegs, \di, ATHIS; CAMPELL 523 U.S: AT 398, "Bt

- CLUDED GRAND TULORS, HAVE THE SAME ECONOMIC DISINCENTIVES TO ASSE)
2 own EXC , " Dodees, SupRA, AT Y\S;

ELL . SUPR 400, . Iw LEV%ALME_&E#___L_LNMEEE&DMTB&S_
STANDING To CHANENGE THE SYSTEM USED TO SELECT WIS GRAND. , » SURY,ON

I\

[T CROUND TRAT (T ARRITRARILY EXCLUDES .. MEMBERS OFANY RACE , AND
e ey peNIES R DUE PROCESS OF LA™, PETERS V, KUFF, HOT U.S,443,

[AT 509.(1992); camBe

L AT HO) . THE UNLAWFUL (CONDUCT BY DEFENSE ATT-
-ORNEY, THE SYSTEM USED. 10 SELECT QUERRERD's PETIT JURY,DENIED HiM |

[DUE PrROCESS DF LAW,

Tue BATSON COURT I\ TSELE RECOGNIZED ' THE 08 OF ENFORCING BATSON

RESTS FIRSTAND FOREWMOST W TH TRIALSUDGES.,” BA 726U.5., AT
N 22 BATsoN SOUGHT T0 PROTECT THE RIGHTS OF DEFENDANTS AND TUROZS,” |

| Badees v, mississiepl, (35.5.¢7. 222,87 2243(019). IN THIS CASE,

[THE. LOLWI,T&'E’ TRAL-TUDGE DID NOT PROTECT GUERRERO, OR THE SURORS,

1.00),( 1) CRITICAL STAGE A&D_§1Ru§,1 RAL ERROR : PRESUMA

-ED Pﬁfsumce AND  FUNDAMENTAL FNRNESS AND PREJVDICE.,

18.
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THERE 1S DIEFFELENT DOCTRINES INVOLVED IN THIS « Asgﬂm,mam__

ATAGONISTIC, THE FIRST, (VOIR DIRE), THIS. CoUpT FOR YEARS UAS REEN AFEIRM-

NG VOLR DIGE. AS A CTICALSTAGE OF THE CRIMINAL PROCEEDING, LEWLS Vs UeS, 370,

{374 (1892.); pomez v. .S, 490 US, 858 AT 875 (1989). " A CHUTICAL STAGE IS ANY

‘s7a6E  OF A CRIMINAL P/QDCEEDJNQ WHERE SUBSTANTIAL RIGHTS OF A CRIMINAT

ACcusep mAy BE AFFECTED.” HOVEY V, AYERS, Y58 E3d 892,90/ (Iman.zo00).

¢ A
TH1S COULT CHARACTERZED A CRITICAL STAGE - AS ONE THAT HELD SIGNIFICANT

_W_C.e:s_mgmmwﬁmfﬁgw Vi CONE, 535 U,S, 685,696 ( 2002). AnD |

THAT COUETS MAN PRESUME THAT A DEFENDANT BAS SUEEERED UNCONSTITUTIONAL. PRE-]

b Tupice IE HE 1S DENIED. COUNSEL AT A CRITICAL STAGE OF HiS TR\AL. CRONIC, Hela |
3 .S, AT 59, THE NINTH Cl RCUIT HAS IISTIUED A THREE - EALTOR TeEST FOW.. DETER -
Evining WHAT (ONSTITUTES A CRITICAL STAGE IN_ THE SiXTH AMENDMENT CONTEXT,

| oniLy * 0ng U THESE EACIDRS MAN BE SURFIUIENT FOR A STAGE OF THE PROCEEDINGS
! & uy
Fro Be consiDerEp. CUTICAL , HoVEY V, AYERS, AT 901, THE APPLICABIE FACTOR IN

IoF sienIEICANT RIGHTS, . WHAT SHOVLD HAVE BEEN DE FENSE COUNSEL'S LAWFUL 0BT~/ .

12 ECTIVE OR ST, ﬂA‘YECﬂ\[? ® IHE_O_MLﬂ;LZGITIMATé INTEREST PEFENSE ATTORNEY SHOULD

lﬁlﬁ_Q&S_EJS__A) FALLURE TO. PUBRSVE STRATEGIES OR REMEDIES RESULTS IN A LOSS

HAVE HAD WAS SECUEING. A FAIR. AND. IMPARTIAL TURN. EPMONSON V. LEESVIlE Coni-

- CRETE.CO. JILS.CT. 2077, 2023 (1991). Sivce, " PEREMPTORY comllEnGES ARE A

| MEANS. To THE LONSTITLTION AL END. OF Ani MPARTIAL TORY AND A FAIR TRIAL: BE0 - |

- RGIA_V, M Collum, 505 UiS. AT 57 (1992). SEE APPX ~No;(0°,2:0-\- 205,

. . - . '
Is TRIS (S (STRICKIAND = CRONIC- B/‘YfS‘OI\/B ELROR /Al’/EﬂTquNED' WITH\STIZUCT‘

- URAL ERKOR’AND ITSELE STRUCTURAL ERRORT YES. THATS Bec,aus;ix_/mgmgaﬁ_

SART OF THE. TRIAL F\Q_AME\»O\Q\.(_,_CTKE_MEQELL.M) DESH (T ALSO BENG A CLUTICAL |

STAGES A s;mucru RAL E&Ron. AfFECTES‘] THE FRAMEWORIL WITHIN WHICH THE TRIAL

\proceas." arzova v. Fummavre, 499v.5: 279 47 309-310( 991). WeaVER 1375, CT.

AT j908 ( 2017) [N NEVA DA, BATSON VIOLATICNS ARE CONSIDERED 'STRVCTURAL EIZ/ZDﬂ..

la.
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W see ¢ provamen v state, /85 £.3d AT 1037 (200B): CoRTINAS V. STATE, 195 R3AAT

822 (2008); BrASS v, STATE, 129 MEV. 748,754 (2012 ) : COOFER U STATE, 432 P.3
[\}

|zo2 (20/82; THE NOUADA SUPLEME COURT REVIEWS DE NOVD WHETHER THE DIS-

\wev. Aoy, 2e2 27(2018). sre ApPx N0 ES+00) &APPx No.C1) et 17 was

-TRICT_COURTS ACTIONS CONSTITUTED STRUCTURAL EQROR Y (IORGAN V. STATE (34

NoT REVIEWED _GUERZERD'S CF\SE)

A gse crren cases Are (BATson) RELATED, _Nmumee@iﬂlﬁ)_&. -

._TJ:LS_LAA&T,_HAS YET TolABEL TAOSE ERRORS STRUCTURAL Inl EXPRESS TERW\S

\werver ,137s,cT. A7 42[2 SEE, E.G., NEDER SUPRA, AT 8,119 5CT, (827 (/%ﬁ)

THIS COUKT ALSO S"’A‘(\ZD, AND.THIS OPINION DOES. NOT ADDRESS WAETHER THE
RESYLT SROULD BE ANY_ DIFFEVENT \E TRE ERRORS WEAE RA(S€D NSTEAD (N AN 1N :

~EFFECTIVE - ASSiSTANC&-ClAJMLﬂﬂ&@AL@EV!C_ . WEAVER AT 912 (SPEA]

|- KING OF (TS AVTOMATIC RAVERSAL Pﬂ&ofﬂ&’) BGUERZERO \S 1N DIRE NEED OF
[ TS CouRTS GUIDANCE AND CLARICICATION.

THE RECO os*acnm\ ONE OF THE. EXTRACROINARY FACTS. 0F THIS

lCASE 1S THAT [T \WAS 1t P0SS IBLE FOR GUERRERD T0. 0BIECTSO THE STATE FEIT | |
1TSS PURDEN TO PROVIDE A FAIR TRIAL AND ITSELE OBJECTED, THE RECORD 1S NEC(CH

- E55ARY. T PROVIDE THE BATSON ANALYSS USED TO ADDRESS BATSONS (3)STEPS AND

To DETERMINE . THE. DOTENTIAL IMPACT ON THE RIGHT.S OF THE DEFENDANT, THE JUR- |

RS, AND THE INTEGRITYOF THE WMNCIAL. SYSTEM. SEE ELOWERS 134 5.CT ATZ243]

WEAVER., 1375.CT. AT $9/C- -/Z, AND ALSO,FOR THE APPEMLATE COVRTS.

,_Lib)ﬁil,z&e:s_\msg__ﬁ&esumeo Paewmga,_uumaa STRICKLAND/CroNIC /
|| STRUCTURAL ERROR = AUTOMATIC. REVERSAL .

A REASONABLE PEORARILITY THAT, BUT FOR MISTRIAL COUNSELS DECICIENT PERFORMS

TrADITIoNAY , A PETITIONER MAY PAOVE PREIUDICE BY DEMONSTRATING |

- ANCE, A_DIEFERENT ComE wiuld have RESWTED . 1d AT 69, TRANITIONAIN, THIS |

\ \
CoueT PRESUMED PRETUDICE ONLY UNDER CRONIC. AND THAT WAS * ONLY WHEN SUR-

28
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l-RouniDING ClRCUMSTANCES TUSTIEY. A PRESVMPTION OF INEFEEC ﬂVEAlQSS‘,”' o
et U5, AT 662, SEE APPX NO» [S-63) :

THIS COMBT CLARIFIED. _:sua_uzg,a’m i CERTAIN S1XTH AMEND

“MENT CONTEXRTS, PRESUDICE IS Pxicsumr,o CRONIC Y0k U.S, 648 (£56-5 6{222&' 2', _

s || Quorins aLso sTRICKLAND, Y6 US, AT a2.(1984),

As For'STAVCTURAL ERROR, 1T “ DEFIIES] ANALYSIS BY HARMLESS

i , . .
ERRUR STANDARDS. . FULMINANTE, 499 1,S, 279, AT 309-10, AND " THE GOVERN -

~MENT (S MOT ENT/TLED —0 PEPRIVE. THE DEFENIANT OF A NEW TRIAL BY SHOWNG

THAT THE ERROR._WAS Hﬁlszgsé‘ B;ywygﬁ RensonNasLE DOUAT. th‘l/’r"’h%/‘ 386

| PeotecTIONS OF THE. TRIAL, EOR THE DEFeNDANT AND SURORS.

we, a7 24 (1967). mes‘; ERZORS ALE IMMUNE To HARMIESS ERROR, ! RECAUSE

THeY AFFECT THE \I{Z\Q‘/ FRAMEWOR K H\WCMDED TO ENSURE THE {ONS‘(J’(\)’(IOMQL

Tuere ArE (THREE) RATIONALES FOR GWING SPECIAL PRETECTION To STRUCT

DECENDA ,\rﬂ EXAMPLE ¢ THE.. RIGHT T0 A FANRL TRAAL, IMPARTIAL SVRY, YMUST

1PASS TRROUGH T TUE. PEREMPTORY. mw\ENcﬁz VIA THE _DUE PROCESS AND EGQUAL - |
1ProTECTION CLAVSES., EcwalﬁP_ﬂo:(gCﬂ Oon’ 15 THE VIOLATLON BATSon BAS SOUGHT

10 PRoTECT For AllTHE PARTIES n\soavmz‘ro ewa A FAI(L’ﬂilAL AND A 1MPAZTIAL

|EFFECTS. OF SUCH AN EXROR ARE ME!CULITQM%M&, “THE Eﬂre(:[ OF. THE MIOLAT -

<suRy To_A_DEFENDANT,. THE RIGHTS OF THE SURORS ARE ALSO 1M PLCATED, 2). THE

3 (1986) (excLusion- rAC

( s/mxm RILY, WHEN A PETIT. TURY_HAS BEEN SELECTED. UPON IMPROPER CIYTERIA . 4

| wc HAVE REGUIRED BEVELSAL OF THE COMVICTION BccA USE THE EFFECT CF THE VI0 -

~-LATIoN CANMOT BE /LS‘CE/ZTA//JED.) DAVIS V.6 EORGIA , 429 U.S. (22 [, /77&) THIS IS

' &cga_us_a,_ﬂmwaccf THE ENTIRE. TRIAL PROCESS. wm___ |

V.S, 619,629-30 (1993), (DiSCRIMINATION. /AIFEC75‘ THE TRIAL PROCESS). "
ATHOUGH. W@m@@@ c&&w_

AND DAMAGE To S TRIAL. [N THE COVV\MOJ\L STRICKIAND ‘FE’LQMS ’THC ouTComg OF

28
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1 THE PROCEEDING WOoRLD HAVE BEEN DIECERENT, IN THIS CASE, COUNSEL COULD HAVE

o

| THE SURN, AND INDEED, THE COURT. 70 APHERE 70 THE (AN THROVGHOUT THE TRIAL OF THE

STCURED A FAIR AND IMPAZTWAL TURY., THE (UTCOME. OF VOIR DIRE. Could HAVE LED To
A EAIL TRIAL By FALR PERSONS AND PROLEDURES, INSTEAD, CONSEL INVITED (YN
FlCiSm § INFECTED THE ENTURE PROCEEDINGS AND cAST DoVBT OVER THE CAUSE.

® DSCRIMINATION 1M SORLSAECTION,; WRETHER BASED ON RACE OR 0pl GENDER
(CAUSES AW To THE UTIGANTS, THE COMMUNITY, AND THE INDIVIDUAL SURORS WIO

ARE WRONGEUH Y EXCLURED FROM PARTICIPATION i THE SURICIAL PROCESS . THE UT=
- \GANTS ARE WARWED. BY THE RISK THAT THE PREJUDICE. Tl MOTIVATED THE 015~
- CRIMINATORY SELECTION OF Taf_:ru&mﬂhmfmz_eﬂmmm@im&h
511 UiS, AT (4]} EDMONSON 500 S, AT 678, * THE OUEET WRONG, OFTEN APPARENT
0 TUE ENTIRE SURY PANEL . .. CASIT] DouBT DUER THE OBLIGATION OF THE PARTIES]

4 \
{CAUSE Y Powers, 499 .S, AT 412, D1SCRIMINATION OF Gmnzﬂ;\ww-[es CYNILSM

| wHERE GENDER-RELA
[sexuar ragassmenz, OR PATERNITY, T.E€.8. SIL V.S, AT /41, (5118 cASE invOIVES

L bomIgSTIC VIOLENCE AND SEXUAL ASSAULT CHARGES )s GUERRERD ALsH OST THE

| ADVERSARIES,, THE CONSTITUTIONAL GUARANTEE IS VIOLATER. CRONIC, AT 6 56-5T,

v, cone, 53553 685, AT637(2002). S0, WHEN COUNSEL PID NOT SECURE A ' FAIR AND
UMPARTIAL Turs puinG VIR DIZE , HE FAILEL ,’ AND THAT.FAT L/ RE ALSO SEALED THE

RESPECTIN G THE SURYS NEVTRALITY AND (1S OBLIGATION. T ADHERE. T0 THE LA,

T By, [d AT [4], " THE POTENTIL FOR CINICLSA (S PARTICULARLY ACUTE /N CASES
ED [ SSUES: ARE PRoMI INENT, SUCH AS. CASES INVOLYING RAPE, |

:&Oﬂﬁwm&&.,L{QJ@.ME_EEQMQE&u‘WD THE_ADVER SARIAL PROCESS, [T WAS ALSO R|S-|

- TorTen. " IF THE PROESS LOSES ITS CHARACIER AS.A CONERONTATION BETWEEN

THIS COURT HAS ALSO HED THAT, THE ATTORNEYS FAILURE MUST BE GoraPLETE . BELL

71 AMENDMERT VIOLATION, BELAVSE THE GTH AMENDMENT GUARANTEES oo THE |

Vi
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL , STRICKLAND, 466 U8 AT 626, AND, A
VIOLATION OF THE 5ix7H. AMENDMENT RIGHT 70 EFFECTIVE REPRESENTATION 15 NOT 'COM-

e pLee UnTIL THE DEFENDANT 15 PRETVDICED.” WOAVER 1375, CT AT 1911, AND 3)s

27,
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L WHETHER THE PROTECTION AGAINST UNIFORM UNFAIRNESS 1S \WWMPLICATER AS THE ERROR

-

1ALWAYS RESVITS N FUNDAMENTAL UNFAIRNESS. SE ONGE V. GILP

1

DIST, LEXIS 62002.) WEAVER, 137 5.CT, AT /907 610€on V. WAINWRIGHT, 372 v,s. 335,343

-5 (1963); yASQUEZ V. illEry , 74 US. 4T 263(4980) T.€.p., 511 V.5. AT 191(1994).

[sex_Apex MO, [N-137-1541 _ ;APPX No, [0-2i0-211],

1. (b)) A S5 THERE S MULTIPLE ReASONS WY Gueaeedo

[uAs REEN DENIED FNDAMENTAL EAIRNESS. HERE, PENTIONER 1AS Stiowa (1AC).

Y AN INEFCECTIVENESS CLAWA, 0 LS AN ATTACK. ON THE FUNDAMENTAL FIRNESS OF -

| |t PROCEEDING WHUSE RESULT 1S BEING CUANNENGED, S TRICKLAND, Hble US. AT 69. SEE|

lALso willwms v. Tayior, 529 U8, 362-391 (2000), ( RECOBNITING THAT WHILE THE
| sTRiciranD “ReasonABLE PROBARILTY " TEST can RESOWE “viTually All” cealms

\OF INEFFECTIVE ASSISTANCE OF QUNSEL ;" THERE ARE SITUATIONS (N WHICH THE OVER.~

- RIDING_Focus OM FUNDAMEN TAL EAIRNESS, maY AEFECT THE ANA LYS’/S,”) UNDER _STAICK-

- LanID, THE FOCUS, “THE BENCHMARK "OF THE RIGHT To COUNSEL 1S THE FAIRNESS OF THE

\Aoversapy PrOCCEDING " SEE JuptELMAN Ve MORRISON, 4T73S 365,374 (1986) NIX V:
lwmizesipe 475 u.s. 157, 175 (1986). * THE RIGHT OF 0N E CHARGED WITH CRIME To COUNSEL

PMAY NOT. BE FUNDAMENTAL AND ESSENTIAL To FAIR TRIALS IN SOME COUNTRIES, BUT (T 1S

[ N HCeY V. VASQUEZ  THS COURT. STATED, NOR ARE WE PERSUBDED TrAT |
| | DISCRIMINATION IN THE GEAND TURN HAS ND EFFECT DN THE FAIRNESS OF THE CRIPINAL | .

N GURS. BEARD s BANKS, 542 Ui, 06, AT 416 (2004), -

TRIALS THAT RESVLT EROM THAT. GRAND JURY.'S ACTIONS . 424 UiSy AT 263, THE SAME
CUNCLUSION MyST ARISE _FEOM DIS CRIMINATION IN THE PeTIT JURY INTHIS CASE. THAT |

PUST BE BECAVSE, THE PEPERIPTORY SYSTEM,, "HAS ALWAYS. BEEN HELD ESSENTIAL TO THE

FAIRNESS OF TRIALBY. JURY. LENIS Vo UuS.u146 V.S, 370, AT 3761892 ). THE 14 TH AMDT,, |

AND THE ‘Q_QE PROCESS CLAUSE 'SAFEGVARDS ‘\TH'E EFUNDAMENTAL ELEMENTS OF FAIRNESS

Un A ciiminal TRIAL .”,zgﬁycgg_ V, TEXAS, 385 U.S, 55Y, 56364 ((QQZ). EQUAL PROTECTION, |

AND DUE PROCESS HAVE BEEN DENIED To GUERRERO « [IIF, " THE VLTimATE FOCUS OF THE

23,
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LINGUIRY MWUST BEONTHE FUNDAM ENTAL FAIRNESS OF Tie PRO CEEDING WHOSE RE -

~SULT 1S PEING QdA//EL\_/ﬁEQ g@/m\/&,@z 090 -97. GUERRERD SURMITS THAT , THE

loricinAtL PENIAL BY THE STATE. HABEAS (DURT WHICH RULED ON THE MERITS OF THIS

|1ssue, se€ appx No.[U- Y6 N 16 1 ('ﬁmmMﬂL_maMMﬁ

\UTIMATE INOUIRY I NEITHER D10 [T.CONSIDER , WHETHER PETITIONER WAS DENIED

N FUNDAMENTAL FruguEss ] THAT 1S ANOTHEY. REASON. WHY ‘GUZRRERD FILED aGrd) |

nAREAS (STATE) PETITION. OF WHICH  NE[THER THE STATE NORTHE COURTS UAVE AD- '

1 DRESSED His cLAImS OF DENIAL OF FUND&_«_\{\M_Aj IﬂﬂL._L&_&.EQQ_J___.' ‘

STATE M23 0.3d AT wfﬂ@@) THENSC) ACKNOWLEDGED THAT, * THE ULTIMATE

l1SSUE 1S THe FAIRNESS OF THE . DEFQNMTLQ&A&D_S_E[M.
1 NO[Ml APPX No. [3:713-74 ] A

N WEAVER TS COURT.ANOWED A SHOWING OF FUNDAMENTAL UnFAIRNESS ' To

EQUAL PRESJONCE, 137 S.CT. AT 1913, THAT IS AN OPTION, NEITHER GUERRERD NOA.

THE DISTRICT COVRT MORANY. coum HAap allowWED BLERRERD T0 JMPLEME/\/ﬂ THAT

S WHY [T HAS BEEM ARGUED. AS A LEGAL EXCUSE AND | PRESUDICE.! ( WEAVER DI |

Wwor exisT unTiL AcTer. G(/EﬁﬂeﬂOS‘&ND) STATE HABEDS PETITION )0 SEE APPX.NO.

o 21, o

1. (C) THE gg_g&_

s

o), Tue(SY N ARYS) READS

;uxsa:cms; ' AETER. uNSULCC%SFu//v PERSVING APPEALS AND COLIATE RAL RELIEF Ut
LruE STATE COURTS FORTHE.NEXT L6 YEARS, RESPONDPENT FILED A HABEAS CORPUS |
A perimion iy Feperal piSTRICT (COURT.. (IETER GRANTING CERTIORARI, TS COURT AF -

-FLIRMED AND WIS CONVICTION WAS REVERSED, (G\)ER@EQD)T\MELV RAISED THIS (l AC-

-8 ATS0n) CLALM NBOO6). 1T WAS PLACEN UNDER THE 1WRoNG (STANDARD) AND IT

v illiNoisy, 129 5.CT. AT 1955 (zooq) ( “AvtomaTic ReversAll wi! Because

WAS DENIED INO1Y), THE CORRECT STANDARD |S THE ONE IN HINERY, AND RIVERA!

THe BATSON VNVOLATION wAS PQO\}EN AND § BECAUSC P@@‘J&ZD\C& s PQES‘\JMED.

‘74,
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1 Tue (2002)5ues THAT CoNICTED GUE BRERD 1S STILL THE SAME " UNREUABLE

[J
|VERIGIE For DETERMNING GuILT 0% INNOCENCE, TODAY; 7 YEARS LATER, NO

MATTER THE TME T Wil FOREVER BE UNRELIABLE,
THIS COURT HAS PREVIOUSLY HELD , WHERE  CTIME RESULT BESPEWCS DIS-

|INDIVIDWAL STURN COMMISSIONER " THE SUDEMENT OF CONVICTION (VST BE REVERSED,

- G INAT] ON; WHETHRER DR NOTIT WAS A CONCIOUS DEQISION ON THE PAZT OF ANY

HERNANDEZ V. TEXAS, 34T ViS: 475, 482( (954). in_ HillgEry, (NOT A DIRECT AvPEAL

JCASE ) THIS COURT HelD, Y Tue onLY EFFEC‘fIl/E IZEW/'CD\/ Foze THIS \//omﬁaﬁ-ﬁs AT

._@f;@_aeés 0UR CONTINVED ARHERENCE T0 A RUE OF mA gaamv_@e_zg@ﬁ— g /dﬁsz |

UninER _Hill ey, EXCISION OF 4 TUROR PY D/SC/Z/MJNAT/OM/ZENOF/ZS THE

,_M_M,QZLO}\,L}!O[D, ' TUST AS A CONVICTION (S VOLD UNDER THE EQUAL. j”ﬁOTCCTIOA/

CLAUSE IE THE PROSECYTOR DEUBERATELY CHARGED THE DEFENDANT ON ACCOUNT OF

Luis race.” 1. AT (06 5.CT, 618-619, THAT (5 BECAUSE, " SorIE ERRORS wilL

ALWAYS INVALINATE THE CON\/IC’/’/ON o’u///upw Vi LOVISIANA, 508 U: S AT 27?(/993)

UNDER LE(B. , THIS COUKT. HELD,. " THE vERDICT. w:ALNQT BE ACCEPTED OR

1 UNDERSTOOD EQS FA/R]/F THE U’UIQ\/ 1S CHOSEN BY UNLAWFUL MEANS AT THE OUTSET !

suus, ar 14l (1994). se€ APPNo &72=T4], .. ApexANo.[N:

139,159, (3cd AmPet) | o

AT 574/<:p IS THE PROSCEIPTION OF NO DCPﬂIUAT/DN OF LIBERTY. wz/H()uT

| [ DuEs process oF LAw,L "pND A IMPARTIAL TURY. ( A CRIMINAL DEFENDANTS RIGHTTO) .

AN IMPARTIAL TURY ARISES FROM BOTH. THE.SIXTH AMEND MENT AND PRINCIPLES OF

0cESS.) SEE RISTANO Vi R0SS, U24V,5. 589,595 N6 (1926 ). The 0aSSAGE
o TIME "DOES NOT AFEECT. THE REWEDY. SEE HillERy, Id. AT 618-61%; (Lackes),

1.(d). m&gs.I_AEEEAL__(_LA.Q):_CQ[\_‘ELlﬂ_QE.LNIEBEST

( (,A\ASQ [NEFFECTIVE A<SesTANC€ ‘s CAUSE. TOR A PeocciUrAL DE-

~FAULT. MURRAY V. CARRIER, (06 S.CT. 2639 AT 2690 (19 ﬁ@} g(@ 5), DaviD

Z5.
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C. AMESBURY,(THE SAME AS TRIAL COUNSEL) FILED A TRECT APPEA L FOR pET-

~\TionNER. SEE APPX NO, [@] . PETITIONE R HAS SHOSN DY THE TZANS -

-CRIPTS THAT CoUNSEL WAS. AWARE. AT (e, BAD violATED PATSON /LIBRY.|

_THE_LAW NAS NOT CHANGED MUCH,CONCERNING BATSON, SINCE THE

7004-05_D1eeCT APPEAL., AT THE 2ol EVIDENTIARY REARING, THE DISTRICT

COURT A CKRNOWLED GED THAT VAN GUERRERD RAISED ’Mf LSSUC ond DeeCT -

—APPCAL He WOULD BWAVE RECIEVED " AVTOWMATIC K’MC_\ZSAL SE€E APPX No

UPPLEMENTAL A%vMCNT[N-‘i’L'T HM] FlLed 5/24 /1?-)
THE_COURT HEARD AND REPLIED, (P25

MR.LEIK = .. WHAT THE muuﬂ:r’s-*remo TO DO S VsT QEVE@E 1.

e ot e e i, Rt e o AN T DU

Tl—\e COURT : BECAUSE THEY'RE onl DIRECT APPEAL. .

MR- LEW, * szbqg? e

THE cgm_'[ THEN'RE f\lob%w NOT O&POST ContVICTioN | “THeY Re ProB -
~ARLY ON DIRECT APPEAL ,

MR.LELK :_YEAL, WAS THIS RAISED ON DIRECT APPEALY

THE COURT . NO, T WASN'T,

b —  —— — — ——— — —_— - — . — - = — —— —— ———— | —— — ——— —— — — —_—

MR, LELL BOES.ON O ARGUE THe (URTS WIEGRATY, COUNSELS MISCOA ~

I
- DCT, NG TRIAL ,THE STRUCTUZAL DAMAGE , PAESUMED PLETUDICE. (NO. 1G=25)

(6. 26,M0. 3 za)A.:r APPX_No. (5+424]

ROwW _CoLD CounSEL HA\JE RAISED THE 1SSUE ?Mi CoLD HAvE |

BeEn, UNDEL THE PLAIN TRROR S‘Tﬂcl\l DARD, * CounseL wold wavE RAo To sHaw

TAAT AN ERYLOR WAS PLAIN AND AF(CLTH’) Gva@_eﬁos @BSW\NTW, mc\—rrs“

28

20,
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1

] see_ovov. state  \He P2 274,28 (zoo(o);\).s;L  OLAND , WD S.CT, 17770
1(993). in 1als case, QuErRERSS RGHTS To A FAIRTIAAL W PAZTIAL. JURY,

1 19RO CeenNGS, DEPRIVES Tie APPEVATE QURT OF Tre ofPoRTUNITY To REVIEW ;(R\AL

13

._“__mQQscLE.’ 2. 0F THIS OOVRT To ADDRESS PLain ERROR OR \SSUES OF ConSTIT-

WE Ooress, EQUA L PROTECTION . THE (N,S.C) CouLD HAVE REVIEWED THE ISSUE,

. 4 k
-UTLONAL DIMENSION SUA SMA.&MLE;MEQ’ EMMENS V. STATE, |

207 P.2d.528(13491).  CoUNSEL (OOLD ALSO HAVE ALEETED TTHE (N.5.C)0F THE

CTRUCTURAL NATUZE OF H1S ERROR ; AS | THE NEVADA SUPRE ME COURT REVIEWS

|DE NOVO_WHETHER THE DI STRICT COURTS ACTIONS (ONSTITUTEDR STRUCTURAL ERROR

MORGAN Y. S‘fflTE’ 13Y MU, ADVe RER, 27 (2018).- THIS Cou\cL'r HAS EXPLAINED TRAT

Y S ALLURE. O, RAISE A_CLAIM 0N APPEAL REDUCES "THE BINAITY OF APPELLATE

ERROR AND UNDERCTS THE.STATES ABIIT ToENFORCE IT'S PROCENUZAL AULES "
PURRAY Vi CARRIER (06 S:CTr 2639 ( 1486). COUNSEL THEREEORE ERRED, N NOT RAISING

THE BATSON. CLAWN ON DIRECT APPEAL. (N BATSON, ACCol i SE B Al) THREE

DECISIONS WHERE Aufo-m&(sg&.ll}jﬁ,,ﬂ@mﬁfh;“Cwo FOR. THE DEFENDANTS, 00E Folk
i state (mecollum), CoonSEL FOR GYERREROD,BN. NOT RAISING THE BATSON (LAIN

N / \
-STEAD, UNDER A HARMLESS ERROR STANDARD, " THE POCENURAL DEFAVLT\S THE

| e SULT OF INEFFECTIVE ASSISTANCE OF COUNSEL . SEE EDWARDS Vi CAZPENTER , 120
s.c7. 1582(2000), FALING To AAISE THE BATSON CLAW AMMOUNTS, TONOT FILING

Fog A' DIRECT APPEAL AS TO THATISSVE," AND DEFENDANT PEESUMARLY SUFFERED

| PRESUDICE BECAUSE HE WAS DEN l.ERH.lﬁEXG\iIIQﬂQPEﬁLZWM

quy (1994). se€ APPX.NO. [T GA-T0]1  “ThE RELEVANT STANDARDS OF pE-

-UIEW ARE criTical To THE OUTCOME OF “THILS CASE." PAVNE V. BORG, G82 F.24 335

230 (A7 R, (992),, THS.CoURT HELD N LS V. FRADY, " [Wle navE LonG AND
CONSISTENTWY AFEIRMED THAT A collATERAL CHANENGE WAY NUT DD SERNICE FOR|

|an APEALY YS5E V.S 152,47 (65 (4982) . TREREEORE GUERAERO SUFECRED PRE-

-SUDICE; FIRST, RECAVSE. COUNSEL WORYED UNDER A (ONFLICT OF INTEREST.

27
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1.(d). (i), CouPLICT oF inTeRgST

THE BATSON VIOLATION IS DIRECTY] RELATED TO COINSELS INEFFECT-

WENESS, . A CONEULCT OF (MITEREST 1S A CLAMA THAT (OUNSEL WAS INEFEE CIWE]

wilhams v, STATE, . IVEV. UNPVB 53 ! SEEALSO GLASSER Vi UsSy, 315 UG

] QQ‘ 70 {VMLX FRAMING A Gon FUCT UF INTEREST CLAIM AS A CLAIN THAT THE DEF-

ENDANT WAS DENIED THE EFFECTIVE ASS| STANCE OF COUNSEL)e THLS COVATHAS

LIDENTIFIED CATEGORIES WHERE COUONSEL HAS BEEN DENIED A\,’[OGETH\EJZ one lS

" COINSEL THAT LABORS UNDER ACTUAL. CQNELJC;T OF W(TeRreST, ggomc Yk U.S,

A7 658~ (969), BecAUSE VIOLATING THE. EQUAL PACTECTION CLAUSE HaS Con- |
1| seauences, (monerary Fine, SUSPENSION, ETC,) COUNSEL D1 NOT RAISE A 1SSUE

|WHic IMPACTED PETITIONERS. SUBSTANTHAL RIGHTS « UNDER_CRONIC, , PRESUDLE |
lis Peesymen,”

Nl S.,C&S&:,ON Dnlecr APPEAML, PRETUDICE. SHOULD BE PAESUMED, BE-|
L cavsE PeTiTIonNER wWes. DEN\C> BIUS RIGKT_TO APPEAL THE BATSON ISSUE. AND

JBECAVSE, UN QWDM_%&WM&

CROMIC, H6l .S AT 658 -660 (HS‘—/) GArzA V, U.S., 139 5.CT,738 (20161) SEE.

| APPX.. NQ_.IZ“S,,H‘ELJ( HOR PETITION) AND (Mo TioN. TO ExTEND/P.2, DEcLARATION)
llsee appx NO.[0:205-208]  (Repiy) see Appx.NO (3¢ 68 -9g)

lamor's anD THE opeorTuMTY. Foe THE (NS.C) To REwEW, THIS_CAUSED PETITICNEX A

BY NOT AAISING THE ISSUE., GUERRERD WAS DENIED IS 6T AND 14TH

SUDSTANTIAL OISA)\)A{\TAGE BECAUSE GUERRERO WAD THE BENEFIT 0F Bis bTd AND

 LUTH_ AMENDMENT ON MZECT APPEAL UNLIKE ON HAREAS CORPYUS, * ' TUE QIGHTIS TO

EEFECTIVE ASSISTANCE 0F TRIAL AND APPEULATE CHONSEL. ARE GUARANTEED BY

| [MHE_CTH AND 1YTA AMDTS To THE WS, (ONSTITVTION . EUITTS V, LUCEY, Ypd U.S.

387,392 (1985); prppov, STATE, 423 .3 108Y, AT 1096 (20/8).

2%.
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THE LAW SAYS THAT " WHERE A' PeTITIONER DEFAVLTS A LLAWIAS A

RESULT OF THE DENIAL OF THE RIGHT To EFFECTIVE ASSISTANCE OF COUNSEL | THE |

STATE , WRICH 1S RESPONSIBLE EOR TUE DENIAL AS A CONSTITUTIONAL ATTER
MUST BEAR THE coST OF ANY_LESULTING DEFAVLT_AND Tue WARM TO STATE INTeR-

-ESTS THAT FEDERAL BABEAS REVIEW ENTAWS. COLEMAN V. THOmMPSON 1] S.CT.

,&'\/Cgsm, STANQARD ! SEBILED THE RENAL OF. B_._FA\R TRIAL, 1M\9Ax2'nm,:wm1.

|EFFECT WE ASSISTANCE OF . CQQ&QQLFFUNDA NENTAL EAIRNESS, ELVAL PsZO‘TECT 10N >

2546 (1991), THe EAWAE BN (OUNSEL, sm\p?eo PETITIONER. OF THE 'AVTOMATIC |

AND DUE PROCESS OF uwl T™HE. szocC)uﬂE ON DIRECT APPSAL. FAILED To MEET

HE STANDARD OF WE. eaoocss of L. EUITTS Vi LycE ey, 105 sth. BO‘ 83(0 (151215) |

TAUS_ERROR, MUST Ee ' 1.E yMPYTED TUTH"STA’TE CO’

{sec APPX.NO [R:365-359 ). Fnar acaumenT,) Anp (N 3‘3]L

" eenveRrAlly, ONIN WHEN |GNORED [SSUES ARE CLEARLY STRONGER THAN

7THOSE Pee Su\ITED WLl THE PRESUMPTION OF EFFECTIVE ASSISTANCE OF (ouN SFEL

| b overcome ! Grayy. Greer, 399 F2d b 66 (771 cir. (486). BerAVSE oFLav)

| iu&zze@@mm&.mw AVTOMATIC REJERSAL. PRECEDENTS, GUERRERO|

{SUBpITS To THIS (OURT TMT IT HAD A REPSONABLE PROBABILITY OF Succcss R

KRKSEY V, STATE, 112 NEV. 980,998 ( /7%) ESTARLISHING m__ﬁz__

'.AE&(NQ;.CQJ)_,QUQL‘CLA_F_REHL_GIQQ)NDS‘ BYAMESBURY ') Counsel ALSO 2AD THE]

mime, TO \émww OUT_WEAKER ARGUWMENTS ON AQQEAL,‘ TJONES V. BARNES 403 1S
g [y 2,

| 745 51-54(983).GuERRCRY'S BATSON=-1AC /BATSON ISSUE 1S So IMPoRTANT 1o THE

| TUSTACE SysTEm DVERALL THAT [T HEARD. WRITS 1) CHATMAN [FLovees. see: PHo |

ARGUMENT ( 2) MISCARRIAGE OF JusTicE,

2), PETrioNER PABLD R.GUERRERD |5 BEING WELD CONTRARY TO THE

UiS . CONSTITUTION AND NEVADA CoNSTITUTION .‘m~€ 4T AM DT, WHICH QUARA

29,
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13
loe wiTNeSSES AND EINAL ARGUIMENTS , COUMSEL For PETITIONER NEVER SPOKE

- EES DUE PROCESS OF Law AND_EQUAL PROTECTION |, BAVE BEEN VIOLATED AT

1S TRWAL AND inN_ PoST- ConVICTion PROCEEDINGS, RE HAS REEN DeNIED ACCESS

10 TH€ COURTS IN VIOLATION. OF AZTIGLE |, SECTION B OF THE NeVADA CONSTITUTION;

BN THE LGNORING oF‘wmemAd EUIDENCE UNOER "STMUP AND BERRY, SEE !

APPX NO, (Ne139-151 1, APPX NO.{©O-1bb-iT0, 119 - 147 _

TM-151 ' APPX MO, uww THE (TH ACDTy ALSO

APPLES AS A WMATTER OF CONFQON‘TAT‘ONAND RIGHTTo A D\:FéNSE ‘

zs(a),._ﬁ_ NEWLY DISCOVERED EVIDENCE :

| IN. 2010, DURING TRE_PAOCEEDINGS OF PETTIONERS AST. Timely,

STATE HABEAS PETITION, BUERLERD INTRODUCED Two AEEIDAVITS EROM (O~ DEFEND -

_P_\&I_(__&l&ERTO EDDlC, N3 AI_IBAALJ,_@Z.\LMD PLED THE S5 TH. AMDT. DES‘P\TEJ
HIS CoUrISEL BAVING QWEN LEONS VERSION OF EVENTS THROVGH THE QUESTIONING

Ho Leon, A could NGT  CoNPRONT Him AT TRIAL, N THE AFEIDAVITS, LEON AD=
i_m_IS__LEILN _T0.PoUCE) CONCERNING GUERZERDS INVOLNEMENT INTHE (RIMES
1a6AINST " SOnIA GANARDO (s. 6)' HIS SISTER AND \_ANJ(A DOOR WHICH WAS

JOPENED. B)l EXPQR\ENQEQ_DETECIN@,SEL(@L\\S VoL ST M.L (?.A_GES._@:!E;L_ AND |

L AgiLy ADMITTED To FACTS ConCernInG (BRENDA BuEARE 2o (L?Ms_lu&,,—:u |
! WwIFE. AT AH TU’V\€S HE DBNIED ANY KNOWLEDGE OR CRIME AGAINST SOI\JIA»

ALSo __APPX NOL T, SinNce THE TmE OF THE CRWWE , PETITIONER NOWNT-|

1laGaINST GUEK\ZEJZQAGNNQ‘FSDN\A. THE. E\HDQNCEJN FAVOR OF PETIT~

-lONER , waS PRECLUDED BY THE DISTIICT COURT, THE STATE AND e S

COUNSEL,WHO TASTED, THE 'RUlE OF BRUTON', TE cRIMES PETITIONER S
Cmema ) NOCENCETo ARE counTs (X ,LXL,Xlll TS IS AC’FUAL/ FACT-

-UAL INNOCENCE, NOT LEGAL INNOCENCE,AS THE STATE CLAIMS,
THESE. ARE THE CACTS Cont CERMING THE AEEINAITS, SEE APPK NO(W!

30,
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(Luss-4a3] - evenmiary vearing /31200 (engn 3/iglz01),6m) |

AT PAGE(T), THE FOLLOWING To0K PLACES

(DEFENSE CoUNSELY, BY.MR. ORONOZ

Q. MR LeEN, REGARDING THE TN, 30TH, 2010 AFFIRAMIT, DID Yo IN-
- FACT WRITE THAT AEFIDAVIT,

AO \ DlDr

[colloquoy BETWEEN MR.CHRISTIANSEN AND HIS CLIENT ]
A, FIETH. AMENDMENT.

Q. OKAY, WELL YouU—— AT FIRST YO SAID Yol DID AND THEN \/ov\ ja -

-VOKED YOUR RIGHT. .

MR.CHRISTIANSEN: SUDGE, HE'S ALREADY INVOKED HS FIETH AMEND-

~MENT R\GHT NUT To, TEST =, BE LAM‘Y BE FORCED To ANSWER _ADDYTIONAL QUEST -

- IONS HE'S NOT 60ING To TESTIFY AND ITS PASED oAl MY _ADVICE .

—— — —— — — _— — —_— —— — — - — e em—— — —— — —_— — -

AT PAGE (8), PETITIONER.

THE DEEENDANT . YOUR HONOR  WE. DO OBIECT TO THAT,

THE MARSHALL i Hey, QUIET.

-— —_—— — —_— e — ]

— . —— — — — — —— e - — - —

AT_PpGe (a), (THe staTte) . , S -

JAEE 1 DAUT 1 UIGHT OE THE FACT NOBODY WAS ABLE TO ASK ANN GUESTIONS

_MS.AVZAICH: WLl FIRST L WoULD ASK THAT THE COURT STRAIKE Tdel

ABOUT {1, \ DON'T THINK THAT. THE COVRT AN BVEN CONSIDER ANYTHING ONTHE

PAGE 0R EVEN THE EACT THAT \T EXASTS.,

— . — — — —— — o —— —— s —— _— —— — —— — —_— — — — -

SEF ALSO DISTRLCT ot minuTes’ AT ApPx No.IW)  Tuereisa |

»
LETHAL DILEMA IN THIS SCENERIO 1IN MANY WS, THE FIRST IS, N.R.S 126515

PROVIDES THAT A NEW TRIAL MAY BE GRANTED BASED ON THE GROUND OF Newly

”
DISCOVERED BVIDENCE. THE SECOND, THERE 1S CleArly ESTABLISHED FED-

3.
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|- erai Law’on THE \SSUE ., WHICH SAY S:,Aﬁ._a_@gﬂé_@ﬁL_@@MM

CAN BE NO FURTHER iINCRIMINATION , THERE |5 NO BASIS FOR THE ASSERTION OF

Inte Pa1VILEGE.” AND "UPON CONVICTION, CRIMINALITY CEASES, AND TH CRIPMIN -
|-aLiTy THE prviLesE | mMITCHELL Y. V.S, 526 VS I AT 320 [19 9. CT, AT 1320-2),

Y {FNO ADVERSE CONSEQUENCES. AN BE VISITED UPON THE CONVICTED PERSON BY

ReASON OF FURTHER TESTIMONN, THEN THERE [ S NQ FURTHER (NCRI¢INATION TO

lae Fenred . mizeue A7 132 . LEON_1AD BEEN ConMICTED ALREADY U

{Mow ConEEssED T CE, 0nce UNDER 28 viS.CS (74 (7/30/10), AND oNE uNDER
[“nvps 208,165, s APPX NG, [T A 38D AFFIDAUIT WAS ALSO INTRODUCED..

o),(1). - STRICT Cf €D,

TUE DISTRICT CoueT EReen By Allowineg Leon To PLEAD A STH AMOT. HE

| D10 NOT HAVE, AND BY AlloWislG LEON'S CoONSEL(WHO HAD KIS 0N NTEREST)To |

INu(3 RVENE , Prevent LW THHOLD, THE TRJTH OF THE MATTER ASSERTED iN LEON s AFEID-

- AVITS, WITH. LAW, OR A RIGHT THAT DID NOT_ EXIST. GOING BACKL To THE TEANSCRIPTS,

{ a7 (pace B) APPX NO. (W], THE. COLET ENCOVRAGED THE ERROR.

{YOUWRE NOT ANSWERING QUESTIONS INTHAT REGARD BECAUSE 1T MAY TEND TO IN-=

THe COURT I AND. S0, 1TS. GOING To CoNTINUE TOBE YouR POS\TION THAT | .

= CRIMIN ATE VoW, LS THAT CORRECT.?

L TREMWITINESS: CORRECT, .

f——— — — e ———— —_—— _——— —

Leon \—\A(LP)LEMSENTENOEJ To 30 YRS, To LIFE, HE DiD FlF’(Ev_M AND

lwenT vome (MEXICO), THERE WAS NO. CQNSJEQ_\JENCEQFHEADLV\JI__E)_HLS_GQJQ;_J

— _;MS_BM_MQZNIQJQ_H&_EEEEG&ALJMEEMMA&D_QAMS&M&QE -
PURRAY V. CARRIER, HI7U: S, 478,488, /9862. RECAUSE SOME PBIECTIVE FACTDA

EXTERNAL TO THE. QCEENSE IMPEDER COUNSELS éFFO;ZTS‘ TO ComPLY WiTH THE

sTATES PROCEDURAL RULE. THAT IS, 70 PROVIDE. . NEWLY QISCQUZ@CQ EVIDENCE |

UNDER N.R.S 176,515, /N oﬂDEz 'GpoB‘mw A NEW TRIAL . AS FOR BBE'SUDICE

THE SHOAING QEOUIR.F'S 7;%7 THE ERROKR INORIKED To HIS ACTUAL AND SUBST-

32,
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221

1. *m\rnm/ DISANANTAGE jNFE‘cT/N[; HIS ENTIZE TRIAL WITH ERZOR OF CONST -

|-rvnionaL Dimensions” ves. (02.9.CT. 1584 (1982). Cuereerovan |
e WGHT o ?m_gmmggﬁ_uzw_gu&aﬁ&mw.es;m_
[PeesenTED AT TRIAL.Y SCHIWE, 513 U.S. AT 324 GrifFim U, JornSont . 350 F3d 95,
Loz 961 (up3). Tuert (LEon)AcTEn Al ONE 10 THE ATTEMPTED MURDER, THAT EVEN
[THouen BOTH GuNS Rel ONGED To 6UEAREROD, PETITIONER UAD N SPECIFIC TENT TO.

QEC&EA&Q&RONJE%EDJ&)E@QEMW&MM&&L&MM&&L

BARM SONIA, AND COULDNTIHEREBY ! BE SUBTECTED T0  ConSTRVCTIVE PosSEssion

[DuE PROCESS. RIGHTS, YOUCOUD EASILY CONCLUDE THAT (P. CHRISTIANSEN HAD A |

BY THE WAY LEON'S COUNSEL ATTACKED GUERZERD AT TRIAL VIOLATING HIS |

ALTERNATE MmoTive FOR PLEVENTING LEON FE2OM TESTIRING To WHAT KE SwORE' AT

{1ue ARGl sge T.TR. 10/ [03 (PAGES 105-108);. T TR, lofis[oa(PaGe 14A), AT
[ TRIAL, CouNSEL SAID, AND 101 Tie ONE THET WENT AFTER PABLO T0 GET MM TO

/]
TELL YOA WHAT HAPPENED THAT.DAY. (0. -7 PAGE M4, TR, (ocT 15,2003, HAD

THIS BEEN A W\NQQMC&&ES_S,.M‘&QMENE.&SEQ_&ME&@Eﬂﬁiﬁﬂﬁ!ﬁ;JlﬂQU_‘—Q_

|{Be ABSURD FOR THE STATE, TAE (OVRT 08 ANY (OUNSEL,TO COUNSEL A WITNESS To | |
lioLn BAUC THE TRUTH WHICH CAN MAKE THE DIFFERENCE In ESTABUSHING THE
FonLY MATERIAY EVIDENCE, WHICH CoULD CREATE ' REASONABLE DOUET, I AURY'S
HMIND, IE BUERRERD WouLD BAVE CONEADNTED! LEON_ UNDER DATH , ALONG \WiTd THE,
lssues TIMELY RAISED IN 1S \ST. Pcnjzolg+ﬂ,\:_muulmv\’;,gagigugm New TRIAL

|see aPex No. (L], Dﬂ () I OCES v AME FAIR-| |

| ATTORNEY THE WEVADA SUPREME_COURT GAVE Rim WHO DID NOT RAISE THESE ISSUES,|

___ES_SH_B_lLﬂ_QEDI\Q&E&_wﬁ.S._ uawjuem,@_\ﬁm_mﬁo_eﬁ_aues_uﬁ&w

I\ THE APPEAL OF THE DENIAL OF WS e WRIT, SEE APPEALNC. 5964, UNFORTUN- |

| LATELY, GUEREEROD, DOES NOT ROVE THE LEGAL TRAINING T BAVE MADE A NFFERENCE,

M 7018, UNRER HiS \ST Time Ly FEDERAL PETITION (WHiCH HAD BEEN

ANED BECAUSE OF THOSE LETTERS To THE N.S.C '),: GUERRERD RESPONDED TO

A_ORDER, THIS 15 WHERE WE EiAST FINDS Tre " WeAVER /AND MITCHELL DECISIONS

33.
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1L THE MoTion wa S REUENED ON QJZJIL%,(CRSEMOLz: l3“CV-OO3Z‘B-3'AD'CVJH).

_ _Ony (THIRTY SomETHING) DAYS LATER , GUERREROD EWED

[rime; Al (1AC), INCLUDING ALSO THE. ACTUAL INNOCENCE GROUND. SEE APPX NO
[[N] ,(0], DespiTe The ARGIMENTS PROVIDED ON THE OCT.25,2018 3cd PETrT-
Fon, e CourTEINELD THAT GUERRECD UAD NOT PROVIDED NEW EVIDENCE. OF I~

QNHEE(.M@RD fw EIAUE.\Q..../ (’.’.\_J,IC,,&EHQ_LEE RAISING THE SAME |SSUES FOR A 3,

- NOCENCE DR NEW EACTS, PETITIONEL. DISAGREES. WAICH BRINGS UP A LEGAL |

[ GueSTION AND DISPUTE AMONG THE CIRUNT Mw_

2.(@).(i}). QUESTION(TWO).

2.(0), (1), WHETHER A PETITIONER INVOKING THE ACTUM. INNOLENCE|

EXCEPTION MUST PROVIDE Né\rJL‘i D\SCD\)ERED EVIDENCE, OR NEWLY PRE-

|- SENTED, EVIDENCE 1N ACCORDANCE. WITH SCRIUP Vi DELO 513v,5. 7a8(199s)

SEE! GOMEZV, SAWMET, 350 £2d (73, 619-90 (774 c,m.zoob\), GRIFTI

lv. Sonson, 350 F.3d qsugmm VS. WUBBARDV, PINCHAK,

2004 ); KADD Vi NORMAN 05) £3d fH‘? (87d clp., Zo1),

LN THIS CASE., DASED ON THE AFEIDAUITS WHICH WREKE STRICKEN,

|Tue pLsTincTIOn BETWEER NEWILN DISCOVERED EVIDENCE AND “NEWLM PRE-

- SEnTED BUDENCE 1S SIGAIEICANT. SINCE, THE AEEIDAVITS BUERRERD PRE- |

-SenTED_AS Newhgee 1n (2011). 1N THE ATH CIRCUIT, WHICH LAS VEGAS BE- |

[FLONGS To, GUERRERD MUST FIRST FURNISH ™ NEW RELABLE EVIDENCE .. THAT

' ﬁ:r_AEﬁX___.L‘Ll THE STANDAGD UNDER BRIFEIN V, JOHNSON, 1S NEWL
Qg_gsz’;g:[a) gyma;gg:. 350 F£3d A63-64, BEGINNING WiTH(TUSTICE STEUEMS)

V74 .
Was NOT PresenTed AT TRIAL, SCHWP, 513 U.QW AT 3 ‘:]LI!’LE_A_F_FIDA\P\TS ARE

MATORITY. 0PINION 1N SCHLUPR; ' To BE CremBuz, (An ACTUAL INNOCENCE ] Clam |
REQUIRES PETIToNER To SUPPORT HIS ALEGATIONS OF CONSTITUTIONAL ERZOR

Wik NEW RELIABLE EVIDENCE -~ THAT WAS NUT PReSENTED AT TRIAL, 51D VS AT
324, ACTUAL INNOCENCE REVIEW MUST INCORPORATE " Al EVIDENCE , INCLUDING

34,
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et anlecen To wave Beel AnmirTeD W\ecally (BuT wiTd DUE REGARDTO

ANY UNRELABILITY OF YT) AND EVIDENCE TENABLY CLAWMED 0 HAVE BEEN WRONG

- FllY EXCLUDED OR To RAVE. BEOME AVAIABLE. ONLY AFTER THETRIAL, M, AT

327-332., SEE 350 F3d Q2. ANUTHER (oNSINERATION UNDER SCHIWP IS

[aARMI ESS_CONSTITUTIONAL E2RD " 1d. AT 350 £3d 9613 513 s AT 316,

WHETHER, TRE COURT 1S ALSO_SATISFIED THAT THE TRIAL WAS FREE OF NON-

2.(b), EACTS NOT PRESENTED To JURY.

THUE RE |'S EVIDENCE THE SURY DID NOT HEAR , THAT OCOURED MOSTL BN -

L AC) AND. LEGAL ERROR, . ...

1) BRENDA GUERRERO'S JoluNTARy STmT, see 1 [7/0i vor.STMT(PAces 1,18

fi,24), .12 A... THEN WHEN | WAS TALKING To MY, MOTHER AND SHETOLDME

THAT SHE HAD GOTTEN SHOT, | GOT KYSTEQICAL, AND BE ASKED ME WHAT HAD HAPP-

-ENED. AND 1 TOLD HIM. AND RE ACTED LAKE HE\WAS IN SHOCK . HE SAID TAAT THAT

{WASNT SUPPOSED TO HAPPEN, AND THAT EDDIE HAD FUCKED UP. THAT'S WHATHE
lsain” (2. 24) BRENDA SAYS," THATS CORRECT, HE SAID KT wWASNT SUPPOSED To
{nAePEN , AND THAT EDDIE BAD FUCKED L. THAT HE ALWANS FUCKED v, THATS Wi

¥7
I%e sAaw.

TS, Took PLACE. ONLY ABOUT RAIE AN HOUR APTER GUERRERO WAD STOPPED |

[To PUT GAS WHERE HE SMoKeD MORE MARITUANA . HE THEN ALLOWED PRENDA TO |

Al HeR PARENTS To CHECK ON THEIR KIDS. AFTER Tris cAll(mARicEL A GuerR-

- ERO CALYED TAIKED T0 BRENDA AND PEJIILQN.ME&A?PM;.@],_@&M,_
DETC, CERVANTES, ST, [ DETC. G MARTINES, PAGE 2.0F 3), T 1S \M PORTANT To

NOTE THAT PABLD, MARICELA, BRENDA, SONIA) NAD A VERY CLOSE LELATIONSHIY |

PRIOR. To TS .0AN): 50, 1T SHOULDNT BE SURPRISING THAT GUERZELD WAQWAS |

PNDER THE INFUENCE WOULD BE COMPLETELY HONEST WITH IS SISTER IS FRONT

OF BRENDA. THESE ARE THE FACTS 240 DETC, MARTINES OFCiers RePORT (9,20

3) TMARLCELA WAS TOLD NOT IO \ET PABLD ¥nlow THAT SHE WAS IN THE COMPANY

25,
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JWITH PABLO GUERRERD, AND ) OVERWEARD THE CONVERSATION » o o SUCMWNER -

F1ZING THE FIRST PRONE CALL (. HE ALSO SAID, TRAT WE HAD HEARD WHAT

|haerenen To SonvA Gallarno FROM HER PARENTS, AND THAT EDDIE (E1B-

L EeTo Leon ) WAS THE ONE TRAT SEOT SOMIAL ... THAT HE BAD NOTR(NG TO

Do WiTH SONIA GETTING HURT ", Les WHEN (se'r‘ (EQ\J.F\NTES)CAUBO GUERRERO
AND BEENDA PLAVING THE ROLE OF A RELATIVE (PAGE YOF 531’14\3 1S WHAT Be

lorrvEsseD. L Asken 1E CEDDIE WAS THERE AND SHE SAID N & MR. GUERRERD

THEN GOT ON THE PHONE AND STARTED ASKING ABWT SONYA . BE THEN CONTINVED.

To SAY OUER AND OVER TRAT L TOLD EDDIE NoT To WURT her APPXNO.(Z1 |

BECAUSE CUERLELG DID NOT KNoW MARLCELA wWas BEING OUERHEARD

{3y police, WS STATEMENT. TO HER |S REUARLE, WS STATEMENT T0 (S6T.
13

(ERVANTES) 1§ ALSO REUABLE, SINCE HE DIDNGT KNowW (1 WAS A DETECTIVE, BUT

[ THoUGHT Wi To_BE A GUNSELOR /RE CLaTIE OF BRENDAS FAMILYL

e oVRT, cm.sm&\ €D._GQUEREZOS STATEMENT 10 BRENDA AS AN at-—

zﬁm_masaucs__mm‘s_saaue. UNDER THE.HEARSAY_RULE . THAT EDDIE HAD
leucien ,gg' SEE NR.S 51.009 Zmagwg. Vi STATE, /22 NEV, 34e (200@), “a

~CLARANT WAS UNDER THE STRESS: OF EXCITEMENT CAUSED BY THE EVENT OR CoN-~-|

~DITION. 1S NOT. _/NADW_SSABLE UNDER EEﬁEﬁM.BM&EJ@ZQ&N.&MLZAQZW .

|6ET THE STATEMENT Il THAT 1S BECAUSE, THE STATE AND LEONS' COUNSEL TAG~
| _EQAQMMME@@@Q £RO0M SAYING BN THI NG T0 INCIILPATE LEON. DENYING|

' Mz&c_f.éém).u&gg@.wumw&___kwwm-_

. 7eameD To PREVENT THE STATEMENT FROM LOMING IN, PREVENTING MARICELA,

GUERRERD HiS RIGHT, @'m AMDT. 70 ﬁzesem A DEFENSE , DUE ﬁzacess All 1O

HAD. THE 0P PORTUNITY. TO ‘cowﬁeom’@uyn%ﬂo see: ToTR.0/13fe3(pages

36-160); MAR\Cd.A_ﬁ_a;&_\w,TTR wf IOIOBMMML\Q[BZQ&MS_.

76-29 /108‘123) 3). THE THIRD, AND MAIN FACT TRE SURY DID NOT HEAR VS THE

30,
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1L woros of tean,(rue man). (1) AFEIANT on TanuarN, 2011 CAllED To TEST-

.Qf_ﬁﬁ_ﬁa\mm_c;_ﬁsﬂﬂe&m&;) L MADE EALSE STATEMENTS REGARDING THE IN-

S VRED e .. BUT WAS ADVISE BY APPOINTED COUNSEL NOT TOTESTIPN BECAUSE

“JOLWEMENT OF Panlo RAMON GUERREROD, ) 1IN MY STATEMENT | ADMITTED

To wAUE SHOT SonlA BANARDO, AT DERECTIoN OF PABLO RAMON GUERZERO

WHICH WAS NOT THE THUTH . | MADETHESE STATEMENT AT THE TWME BecalSE

|cugracro) see appx NoL [T (exiBirs ). Lonficw, STMT. (PaGeS 15-18)

DETECTIVE _SGT, CERVANTES MADE THE GVESTION OF WIPLICATING PARLO RAMON

UNDER THE U, S. FIETH AMENDMENT; 14T AMDT, AND ARTICE ), SECT.-

|- 79, OR PROPERTY, WITHOUT DVE PROCESS OF LAW.”

| §,0F THE NEVARA CON ST ITUTION, " NO Peson shall RE DERRIVED OF WAEE, LIBER-

* THE_DUE PROCESS CLAVSE PROTECTS THE ACCLSED ACANST CONVICTION

EXCEPT UPON PR0OE BEYOND, A REASON: ADLE DOVBT OF BVERY FACT NECESSARN TO |

1CoN STITUTE TRE_CRYVE. WITH WRICH BE A3 CHARGED,” IM RE WinISHI?,80 S.CT, (068 |

- (M’?o) IN_SUPARMA V. STATE, S P.3d 8(2‘6@“7; (20025 (pruor To PeTiioNERS
___&QQ AND T ’

|- 1on. N SHARMA , THE COURT HELD THAT THE INSTRUCTION VIOLATES DUE PROCESS. THE |
Ly AmDT. ({7 15 SUBTECT 70 HARMUESS ERAOR,) SEE ALSO BOLDEN V. STATE 124

.W@&Lﬂ?.A_U_\_G.A..\_\%._\Q&J.ﬁ_LQCQ&\LSE\_E’;&IQ@__\AﬁB\_LL’QL_W T REGARD
7o SPEUFLC WTENT CRIMES WAS ER20R), GUERLERD WAS ALSO CHRARGED WITH |

ELL ), THE [N.S.C) REVEASED CASES
WHICH cmx&&me;p_ma NATURAL AN D.P@Q&Amgm@ (ES DOCTRINE, N STANCT-|

VICARIOUS (OCORS PIRATOR. UABILITY, TUESE ARE () OF THE INSTRUCTIONS THAT

PREUENTED THE DUE PROCESS _CLAUSE FRom PROTECTING PETITIONER, FILED 16/lefe

H10- " BveEry CONSPIRATOR IS LEGAILY RES PoNSIBIE FOR AN ACT OF A

CO-CONSPIRATOR “THAT Follows AS‘ ONE._OF THE PROBABLE AND NATVRAL (ONSEQUEN-

- CES OF THE OB’SE(:( 0F THE. CONSPLAACY EVEN (£ AL waS NOT PReSeENT AT THE TIME |

3.
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11
|EACH ELEMENT OF THE OFFENSE CHARGED BENOND A REASONABLE DouBT, 06 S,CT,
1AT 310 (1926). The STATE INTERFERED WITH THE SURN'S OBUGATION , AND DE-

|-cense counseLwAS INEFFECTIVE, SEE APPX.NO LT ] . Tue \eTTer THaT _
1camE Wiy THe 3vd ASEIDAVIT BY. DELINDA MARTINEZ DESCRIBES. THE REMORSE
JLEOn FELT FOR NOT CominG FORTH SCONER W TR THE TRUTH, BECAVSE HE FEARED

loene LaraEn A'sniTen AT THE mAxivum secority Prison (ELY) HE henBacg,|

12
13

| OF THE commission 0 SUCKR ACT »

HICRIME TOGETHER , THEIR GUIT MAY BE ESJAB\{JS&:\ED WITHOUT. PROOE THAT EACH DD |

31 - WHERE TWO DR MORE PERSONS ARE ACCUSED OF CommMITTING A

EUERY ACT CONSTITUTING THEOFEENSE CHARGED . (NG SPECIELC INTENT)

4 39 - " 715 NOT NECESSARN To Pnovs_mﬁ_ﬂzmews AND DEVADER-

~ATION iN ORDER TTO PROVE ATTEMPTED. "'WQDER TS AAEARL AGAINST KEND V.|

{st1Ate, 66 p2d 270 (1498), (HO\,D\NG TWAT_ATTEMPTED MURD gg_s_a_s_gggﬂg__

1U:5, AT 364 |, SANDSTROM V, MONTANA, Y42 U.S, AT 5’2,0( mfﬂ,
Il ROSE Vo CLARK , THIS. COURT HELD © THE TURNS (ENTRALOBLIGATION |

UNDER THE QUE PROCESS CAAVSE 1S To DETERMINE WHETHER THE STATE HAS ?RDUQD

LAFFIDAUT. THE MATERIAL 1S FAVORABLE AND ADMISSIBLE. UNDER NR,S 51245

Lcoreman v, sTate, 321 2,3 901 (2014 ), iM veupDA, [BlooD CAUSE AND PRETVDICE. |

11584, 599 (2003). "MATERIALITY FOR THE PURPJSES OF BRADY FOCUSES ON. WHETHER |

A lzury, wehRRY V. cAn, 136 SCT, 1002, 1006(2016), HVERLER 120, NEV, Aﬁ_é

UNTLL HE GOT THE HUMAN URGE To COME CLEAN . THE.COULT DID NOT REVEW THE __
moTion.See 12N, PETITIONER DID.NOT DELAN TO INTRODUCE THE 3vd, .

PARAIEL. THE SECOND AND THIRD BRADY (OMPONENTS, STATE v, BEMNETT, 19 NEV |

THE WITHHELD EVIDENCE. MIGHT CREATE A REASUNABLE DOVBT N THE minD OF THE

(20,42, 7415 EUINENCE wialLD HAVE Cog ROBORATED BUERRERD'S DEFENSE. PROUNG TO)
BE WHAT HE Gar an) THE STAND FoR, (wpivep 576 AmpT, ) WITHWT BEING ABLE To

ACCUSE LEOM, 52€ TR 0[M[e3, (PAGes 108~ 123). TAIS ESTABLISHES PRETUMICE

38.



GuERrEERD YAD BEEN DN IKING WHEN HE FOUND 0uT _BRENDA WAS BEING |

\)MF/—\\THF\AL AND SMOWING W\AR\IYQANA Sce TalRe ID/lfiIOB‘ (PAGES.2-10). 1N NEA-]

L @.7.;Q/vmcem V. STATE, 0.2d 172 (1921): Aol v QuNELS U2 F

859, 86% (474 c12,2005).(s€ ScrLve, NG /He),

_____ZJQL_JI LS_MORE LIKELY. THAT,NO_REASCNABLE TUROR WOULD FIND
| querreERD GUUTY. (AFTER THE NEWLY Paessmaojxum:g) '

AN . . I
IE ERIRELTO LEON'S AFFIDAVITS ARE TRUE AND HE WAS CATSOLED BY

N \ 4 Y . r
WNSTRICTIONS GIVEN WERE | EGAL STATEMENTS OF LAW REQUNRING SPECIFIC WTENT

DETC, SGT. CERVANTES, BY WHAT SEEMED AS A PARTIAL WAY OUTZAND \F Tie JUiY |

0F_BUERN FACT NECESSARY, AND 'BLENDPL,LQF\Q\CQ—\‘\ (D"rctw\é‘uéz; CCRIANTES)

; AND YETITIONEX all TesTwFien To Guéa@ﬂos QcAC:I\oNS /SUKPRLSt. SHO(,\( AND

|EXITED VTTERANCES) ADMISSAPLE UNDER MRS, _l_O_Gﬁ,WCRC aemzo BY. "Jvrzonzs,
1AND HAD THE TURY BEEN PROPERLY INSTRUCTED ON. GUERRERD'S ITOR CAT t_o:q o
§mumzo WITH THE AFFORMENTIONED. FACTS AND ENIDENCE , TRE TURY \wWoulD HAVE
{TaKeEN INTO ConlSIDERATION. SUCH \TOMCATION DURING THEIR DELIRERATIONS

|| THe EFEECTIVE ASSISTANCE OF CoUNSEL. (0RTeciNG ) To 1NE6AL INSTRUCTIONS | .
[\WOVLD BAUE HEIPED, SBIERANCE , AND THE. ACTUAL REQUIREMENT OF PAOOF BENDND]

5 | [rent uPon HeainG (Leon) SAY. PETITIONER DID NOT COUNSEL, EALCOUZAGE . OR |

0N WHETUER THERE WAS REASONABLE DOUBT ON WHETHER GUERRERO HAD ThHE
‘Mens REA NECESSARY To CommiTT \ST DEG, KIDNAPPING . / ATT MURDeR /..
e DEFENSE AT THE LBAST WoULD HAVE LOWERED THE QFFENSE TO A LESSER._

REASONABLE. DUBT. WAD. GUERAER0 NOT BEEN. COMPELLED T Be A \WiTvEsS - |
[~ AGAINST . ﬁL@.&CL&:_ IN_VIOLATION _OF. THE DUE P@DC.E:_S 4 A\)S(«, Y COUNSEL .

I AN WA, INSINUATE “TH Att___anou__am_smgz,p__\gn,.,(,s,gm.e\ﬁ_fL_gm)_

[ TitEn NO REASONARLE SUROZ WOULD LIKELY WUTE To ConVICT, ABSOWTE CER- |

- TAINTY 1S NOT & REGUILEMENT UNDE £ SCHIAP,

29,



L Gue@ReRO BwAS SHOWN TIHAT. THE ORIGINAL:COUZT AnD Nou THE

JAPPEALS CoVRT BAave (LEARLY WENT AGANST (STed N QATSON

|{Also occuns wheN A STATE COURT. UNREASONABLY REFUSES To EXTEND. A 60U

. cRy ; AM/C]@Cn/zMﬁN SCHLUP) SEE W///MW)_J
5 U.S %z 47407 (2000) * AN UNREASONABLE APPLICAT /or)

—ERNING LEGAL PRINCIPLE TO A CoNTEKT IN WHICH VA SHOULD Hm/EconTﬂa//@."'

| cwoaves,  6uereero AL sHaED Cavse [PreSunicE By e PARAIIELING .
|| oF crr1ce anD’s(2) Prons TesT. seE. RifpPo ¥ STATE, Y23 L3l AT (098(208 ) |

IN THIS CASE] ,~ Aﬂom/*ﬁc REVERSAL ; FeEum £0 PRE VL CE, N~/ PRESENTED

\S7rricrere v, gregve, 527 45, 263 (1999): coreman v. THomPsoM 501 U5, AT
11722 50-55( /% ). Wi TH N THE CarTourRs_oF _STRICKLAND - (Ronic. A EARMIND-_

Fep JuvgisT oD con CLDE THET A PRESUMPTION OF PRETUDICE 15 WAREANTED
Vanp avramatic geuessal. By e ngm_zﬁdf GUERREROS. 6724 AND 1471, AMDT,

[(HAT 1MPLICATES \FUNDAMENTAL FAIRNESS  ComPELS REVIGW REGA RDIESS OF

1 Poss18LE freoc hocapyaaL DEFANTS.. purpay v. cariIER | AT 2@556%81 BATCONS

W .Anp Fregunice TEST. AND AVTOMATC IZEUJ:tQSﬁL, ALE. 4/4 {;Eﬁééﬁ_(—_m_MTE
V| RULE S ARE WiTEmWOVER 1 ITH, SEE _my CHIGAN Vi Lop G 463 .S f037, /040_—4/[/?83){

|| Fos7ER V. AT, 136 S5,¢7, /737 /ZO/QZ (N W GHT CF CHATMAN o) WEAVEL , AND]

srE Berl Vi Cone, 535US, 685 A7 ¢92(2c02), © 4 consmirvmiavar. coam

FLoWers U, russissipPl, ArD. THE UNDISUTABLE FALT TRAT THE GUEST /oIS In)

| [zetLs PET Z1on) wovip AFFECT THE TURoRS, /%ww,_..THE,COUIZTS’, AND alloF |

N GLernero Pravs 7H1s. COURT will Lalcw THIS. Wiz, ]

THE CoMMUITY (INCLERING OTHER PRISONERS ) IN A CCORDANCE LWITH U:S LAV,

| H. Covciusion: O6uerzeo /s BanG HELp AGAINST THE VS (oNSTIzA)

AND iz PRAYS For THLS COUZT TO GRANT THIS IWRIT OF CERTIORAR) .

Resvecriyily .;usmﬂe@;ﬂ

HOq



